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as the least significant of-
ten are not afforded the time necessary for
fully competent representation. Juvenile cases
often face this fate. So do involuntary commit-
ment cases. In an attempt to call us all indiv-
idually and and as a system to see involun-
tary commitment cases as very significant,
this issue of The Advocate focuses on those
cases, the law, the perspective of clients, and
alternatives to incarceration (intensive case
management) which are creative, effective
and working in jurisdictions in this country.
Next issue we will bring you an article on the
side effects of drugs administered to these
clients.
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continues to reveal significant perspectives on
the Dr. Smith commentary on John Blume’s
article on what competent mental health eval-

‘uations consist of. Dr. Tony Semone and Dr.
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social histories and neuropsychological testing
play in competent evaluation.

Edward C. Monahan, Editor
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Triage

la: "the process of grading
marketable produce. b: the
lowest grade of coffee berries
consisting of broken material.
2: the sorting of and allocation
of treatment to patients esp.
battle and disaster victims ac-
cording to a system of priori-
ties designed to maximize the
number of survivors." Webster’s
Third New International Dic-
tionary (1986).
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In October, 1996, a group of criminal defense litigators will spend
one intensive week at the Kentucky Department of Public

Advocacy’s Trial Practice Persuasion Institute. Join them.

EVER WISH you had time and a place to consider where
you and your criminal defense practice are going? Time to
talk to criminal defense attorneys like yourself, to discuss
your practice with respected advocates, to fill gaps in your
practice, education, and acquire new litigation techniques?

Well, take the time - one week - and come to the Trial
Practice Persuasion Institute (TPPI) conducted by the
Kentucky Department of Public Advocacy. You will join a
group of successful men and women who have attended
this intensive week of devleopment and who are making
their mark with criminal cases they defend.

At the TPPI, you'll exchange real-life litigation experiences
with your colleagues, learning from them as they learn
from you. At the TPPI, you can build a network of capable,
talented people whom you'll confide in and learn from all
your life.

Over 20 master criminal defense advocates from across the
nation serve as coaches during the week. All are defense
veterans: innovators who have pioneered new persuasion
theories, strategies, and tools. They are teachers, too, and
they share their expertise and talk shop with you, in small
group practice sessions and afterwards.

For your convenience, and to maximize the program’s rele-
vance to your level, the TPPI is separated into three

If you litigate criminal defense
cases, this program is for you!

tracks. Throughout the three tracks you will focus on the
key issues you face. A broad range of topics will be covered:
creative thinking, persuasion, client relationships, voir
dire, opening statements, cross-examination, direct exam-
ination, closing arguments.

This educational program involves you in the challenges of
litigating a case. Your study, discussion and practice of
with a case problem or actual cases in extensive small
groups is supplemented by lectures and simulations. The
results: several years of defense realities are compressed
into a week.

The Kentucky Department of Public Advocacy’s program is
an intensive, comprehensive educational experience for
defense persuaders. We invite you to send for information
and an application. Applications are due six weeks before
the start of the program. Later applications will be re-
viewed on a space-available basis. Enrollment is limited.
We expect a waiting list.

CALL, FAX OR E-MAIL TODAY:
Enrollment is Limited

The next TPPI begins Sunday, October 6, 1996,
and ends Friday, October 11, 1996. For bro-
chures and applications, please telephone, fax, or
e-mail:

Tina Meadows, Training & Development
Department of Public Advocacy

100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601

Tel: (502) 564-8006; Fax: (502) 564-7890
E-mail: tmeadows@dpa.state.ky.us

¢+ OUR COACHES ¢

Vince Aprile, KY
Marilyn Bednarski, CA
Bob Carran, KY

Jerry Cox, KY

Jim Cox, KY

Jodie English, IN
Joe Guastaferro, IL
Alma Hall, KY

Terry Harper, IN
Rick Kammen, IN
Cathy Kelly, MO
David Lewis, NY
Ernie Lewis, KY
Madonna Magee, CA
Don Major, KY

Lee Norton, FL

Marty Pinales, OH
Leah Prewitt, TN
Steve Rench, CO

Dick Slukich, KY
George Sornberger, KY
Mark Stanziano, KY
Will Zevely, KY
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Involuntary Civil Commitment in the 90s:

A Constitutional Perspective

1. Policy Positions That Move
Civil Commitment

2. Public Concerns About
Safety and Security

3. Basic Types of Civil Commitment

4. Extended Civil Commitment Standards

5. Constitutional Parameters

6. Recommendations

Generally, our society has not provided
the money, resources, and sustained
attention necessary to make their care,
treatment, and housing a compelling
financial and programmatic priority.
This is true whether a person with a
mental illness is in an institution, in a
community program, in a family home,
or on the streets.
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Introduction

As a society we are challenged by the theoretical
and pragmatic morass we call civil commitment,
which for all the change and progress occurring
in the 60s, 70s, and 80s remains more of an
enigma than a rational and organized system of
involuntary intervention. Yet the overriding
reason a substantial gap continues to exist be-
tween humane and decent care for persons with
mental illnesses and the care they often receive
is easily identifiable: Generally, our society has
not provided the money, resources, and sustained
attention necessary to make their care, treat-
ment, and housing a compelling financial and
programmatic priority. This is true whetheér a
person with a mental illness is in an institution,
in a community program, in a family home, or on
the streets.

Despite efforts to improve the lives of persons
subjected to civil involuntary interventions - and
some advances certainly have been made - the
superstructure necessary to fulfill the promises
and potential for change nationwide has never
been put into place. Moreover, given significant
constraints on federal, state, and local expendi-
tures, sustained efforts to redo the national
health care system, and differences of opinion
about what should be done to change involuntary
interventions, widespread systemic improve-
ments in the civil commitment process are highly
unlikely to come soon. If our system of involun-
tary civil commitment for persons with mental
illnesses does undergo improvement, in all like-
lihood the changes will involve incremental ad-
justments to the existing system rather than
what is really needed: a fundamental reworking
of the theories and practices that guide invol-
untary civil commitment nationwide.

This article describes the social forces that tend
to dominate policy discussions about civil com-
mitment, reviews the basic types of civil com-
mitment, identifies the statutory standards that
govern extended civil commitment, and presents
the constitutional framework within which invol-
untary civil commitment should operate. The ar-
ticle also recommends making systemic adjust-



ments and implementing existing constitutional
principles as a way to improve involuntary civil
commitment. These suggestions are offered in
lieu of wholesale changes - such as eliminating
involuntary commitment altogether - that likely
would be ignored. The conclusion presents com-
mon elements that civil commitment systems us-
ing the proposed constitutional principles and
recommendations would share.

1. Policy Positions That
Move Civil Commitment

A major problem in effectively addressing invol-
untary interventions, including civil commitment,
is the fragile nature of the social consensus upon
which these interventions are founded. Numerous
"policy positions" - many of which are described
briefly below - contribute, more or less, to the
policy mix that has produced the current commit-
ment schemes.

A. The Advocates’ Perspective

Three often interrelated policy positions repre-
sent the core values of those who represent per-
sons with mental illnesses in various legal,
administrative, and legislative forums.

1. Civil liberties. The best result is the one
that maximizes individual liberty.

9. Least restrictive alternative. The best re-
sult is the one that least intrudes on an indiv-
idual’s liberty. Conceptually, this view is
closely tied to the civil liberties perspective.

3. Deinstitutionalization. Large institutions -
and by implication involuntary inpatient com-
mitments - are inherently harmful and should
be replaced with voluntary placements in
smaller, less restrictive community programs.

B. Medical Model

The best result is the one that most relies on
physicians and medical institutions to make deci-
sions about an individual’s care and treatment.

C. The Family Model

The best result is the one that most relies on
family members to make decisions about a rela-
tive’s care and treatment.

D. The Consumer Model

The best result is the one that most relies on
former patients to make decisions about what
types of care and treatment should be made
available to current patients.

E. Fiscal Conservatism

In this economy, powerful fiscal limits govern
what our society can do to help persons with
mental illnesses.

Recent corollary regarding national health insur-
ance. For Americans to have something even ap-
proaching universal health care coverage, the
costs for mental health care must be strictly
limited or even eliminated under that coverage.

F. Nihilism

Society should eliminate all systems for provid-
ing care and treatment to persons with mental
illnesses because only a few of them get the help
they need and far too many are subjected to phy-
sical, mental, and sexual abuse.

Commeon corollary to nihilism. The psychiatrists
who control most involuntary interventions act
more like employees of authoritarian regimes in
the way they dispense mindaltering remedies
than like humane care givers.

G. Help the Helpless

Two policy positions are advocated by persons
seeking involuntary interventions for those who
cannot help themselves.

1. Help the homeless. Because most homeless
persons are former mental patients who have
been deinstitutionalized, reinstitutionalizing
and performing other involuntary interven-
tions for former mental patients is needed to
solve much of the homelessness problem.

2. Provide needed treatment. Because, as a
result of their conditions, many mental
patients do not do not know what is best for
themselves, society has a moral obligation to
provide care and treatment to these persons,
doing so coercively if necessary.
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2. Public Concerns About
Safety and Security

The public’s concerns about safety and security
as they affect civil commitment fall into three
subtexts.

1. The streets are not safe. Far too many per-
sons who should be receiving involuntary
inpatient care are at large in the community
committing crimes and other acts of violence,
destruction, and nuisance that lower the
quality of life for the rest of society.

2. Predictions of violence and identification
of dangerousness. Although in the past soc-
ial scientists and psychiatrists have consis-
tently overestimated their abilities to predict
violence and to identify dangerousness, our
knowledge may have progressed to the point
that we can now accurately predict violence
and identify dangerousness in specific cir-
cumstances.

3. Criminalization of mental illness. Society
has an obligation to protect citizens by using
the criminal justice system to keep violent
persons with mental disabilities off the streets
and by using the mental health system to pre-
vent dangerous prisoners whose sentences
have expired from being released into the
community.

A. Fill the Beds

Hospitals must fill their psychiatric beds or else
they will fall short of their revenue needs and
psychiatric patients will suffer as a result.

B. Jobs

Society should not close psychiatric institutions
and hospitals to provide care for persons with
mental illnesses in decentralized settings because
this would cause working people (i.e., members of
unions) to lose their jobs and/or face reductions

in pay.

The overriding concerns of the groups promoting
the above positions often go beyond or ignore the
issue of which civil commitment system is best
for society. Yet each of these positions contributes
in its own way to the commitment system we
have now and probably to any that is fashioned
in the future.
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When viewed in the best light, each of these
social positions reflects powerful feelings or
beliefs having some utilitarian aspect that gar-
ners recognition. Some of the positions represent
fundamental social values or are promoted by
valued or distinguished groups in society.

In a more critical light, however, these competing
positions may cause many problems for effective-
ly restructuring the civil commitment system.
Some of the positions are overly broad in their
applications or too absolute in their conceptuali-
zation to be implemented fully. Others may be
based on good intentions but are misguided. In
certain instances, the viewpoints represent thinly
veiled positions of selfinterest that may not serve
the best interests of persons with mental ill-
nesses or of society. Some of the viewpoints
merely perpetuate myths, stereotypes, or decep-
tions that undermine efforts to reform civil
commitment.

Whatever one may think about the various view-
points described, a consensus must be forged
among the persons and organizations represent-
ing these positions if systemic improvements in
civil commitments are to occur. Given the wide
differences in these opinions, any basis for con-
sensus must have a strong legal and moral man-
date. Constitutional principles can provide a
strong foundation for achieving such a consensus.

3. Basic Types of Civil Commitment

Many different ways of categorizing civil commit-
ment into "types" are available. The method pre-
sented here is drawn primarily from two works,
The Mental and Physical Disability Law Reporter
and the book entitled The Mentally Disabled and
the Law.! Not surprisingly, the eight primary
types of commitment and various subtypes
described below reflect a decidedly legal per-
spective.

A. Informal Commitment

Competent individuals can admit themselves to
a facility for voluntary treatment and discharge
themselves on short notice without fear of being
involuntarily committed. Several states use this
type of commitment.?

B. Voluntary Commitment

A facility can admit a competent individual for
voluntary treatment, but demands that certain

£



bureaucratic requirements be satisfied before the
individual can be discharged and/or retains the
right to institute involuntary commitment pro-
ceedings instead of discharging the patient.

C. Third-Party Commitment

A person other than the proposed patient who
has authority by virtue of an established legal
relationship with that person (e.g., a guardian)
can effectuate the proposed patient’s voluntary or
involuntary civil commitment. (Note that accord-
ing to the definitions used here, if the law re-
quires a due process hearing in addition to the
guardian’s consent, the procedure is not actually
a third-party commitment.) Laws governing
third-party commitment vary somewhat depend-
ing on whether the proposed patient is an adult
or a minor.

Adults. A legal guardian or a parent with guard-
ianship powers can consent to have the ward/
adult child civilly committed. Depending on the
jurisdiction and circumstances, the commitment
may either be "voluntary,” whereby the guardian
can withdraw consent and initiate a process lead-
ing to discharge unless involuntary commitment
proceedings are instituted, or "involuntary,”
whereby if consent is withdrawn a proceeding -
either administrative or judicial - must be held
before discharge will be granted.

Minors. A parent or legal guardian can consent,
subject to administrative review as established in
Parham case (discussed further below), to have a
child civilly committed. Like the commitment of

an adult, the commitment of a minor can either

be "voluntary" in that the parent’s withdrawal of
consent will lead to discharge or "involuntary” in
that discharge depends on an administrative or
legal proceeding.

D. Short-Term Commitment

This type of involuntary commitment is charac-
terized by the relatively short duration between
a patient’s being taken into custody and his or
her being released or held over for extended
commitment. Depending on the jurisdiction,
short-term commitments may be limited statutor-
ily to periods ranging from twenty-four hours
(Tllinois)> to six months (West Virginia),
although they typically last from three to thirty
days.® Short-term commitments also may be div-
ided into three different subtypes based on their
substantive purposes.

Emergency commitment applies when a person’s
mental condition poses an immediate danger to
self or others.

Commitment for observation or evaluation is used
to observe, examine, or evaluate a respondent
pursuant to extended commitment proceedings.

Temporary commitment is a stop-gap. or interim
measure used before extended proceedings can be
held.

E. Extended Commitment

Under this procedure, patients are subject to
long-term or in some cases indefinite involuntary
commitment to inpatient facilities, but only after
the most rigorous substantive and procedural
due process requirements are met. In many re-
spects, extended commitment is the commitment
type around which all commitments revolve.

F. Outpatient Commitment

This process is used to involuntarily commit a
patient to an outpatient facility. Depending on
the statutory scheme and circumstances in-
volved, the process may be similar to preventive
detention or be a less restrictive alternative to
inpatient hospitalization.

G. Criminal Commitment

A person who remains in the control of the crim-
inal justice system may be subject to involuntary
inpatient or out-patient treatment. Depending on
the circumstances, treatment may occur in facil-
ities run by either the mental health or the crim-
inal justice authorities. Generally, four subtypes
of criminal commitment exist.

Pretrial detention occurs when a defendant who
has been accused of a crime but has not been ad-
judicated incompetent to stand trial is treated
involuntarily.

Commitment of persons found incompetent to
stand trial occurs when persons who are found
incompetent to stand trial are committed for
treatment until they regain their competency or
they cannot be held any longer without violating
due process.

Insanity acquittal occurs when defendants who
are found not guilty by reason of insanity are
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committed to treatment facilities until they are
no longer mentally disabled and dangerous.

Post-trial commitment occurs when defendants
are committed involuntarily to treatment fac-
ilities while serving their sentences.

H. Recommitment

This is the procedure for renewing involuntary
extended commitments in either the civil or the
criminal systems. Generally, the same standards
used for the original commitment apply, although
- particularly in a criminal context - the burden
of proof may shift to the patient/ inmate.

Of all the civil commitment types discussed here,
only one type - informal commitment - is really
voluntary in the sense of allowing the patient
self-determination. All the other types involve
some level of coercion and/or the substituted con-
sent of another person. Thus, for most purposes,
civil commitment should be viewed as a series of
interventions involving different degrees and
types of involuntariness.

4. Extended Civil Commitment Standards®

Although many have written about new develop-
ments in the statutory standards for extended
involuntary civil commitment during the past ten
years, in fact not much has actually changed. An
overwhelming majority of jurisdictions still base
their commitment standards on dangerousness to
self or others and/or on grave disability.’

Today almost every jurisdiction’s civil commit-
ment scheme has at least two major parts: a de-
finition describing the types of mental conditions
covered under the statute® and the commitment
criteria or standards that link mental conditions
to specific justifications for requiring involuntary
commitment.’

In all but six jurisdictions, mental conditions are
referred to as mental illnesses.'® These illnesses
(sometimes called disorders) typically, but not
always, are described as significant, severe, sub-
stantial, or gross impairments." In many juris-
dictions, the statutes limit their coverage of men-
tal illnesses or disorders by excluding certain
specific types of conditions altogether or in most
situations unless the respondent otherwise meets
the commitment criteria.’? The most frequently
listed conditions excluded from definitions of
mental illnesses or mental disorders are mental
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retardation, epilepsy, developmental disabilities,
drug addiction, and alcoholism."

With respect to criteria for civil commitment,
every jurisdiction has at least one major stand-
ard based on dangerousness to self and others or
on something close to that."* Indeed, most juris-
dictions base all of their standards either on
dangerousness to others and/or to one self or on
something that closely resembles dangerousness
to self,® such as grave disability,' inability to
provide for one’s basic human needs,” or treat-
ment that is essential to one’s welfare.”®

Only five jurisdictions have established criteria
that diverge from the dangerousness standard in
substantial ways,"® as the American Psychiatric
Association recommended in the early 1980s.”
Three states have added criteria that target
severe mental illness: Arizona commits respon-
dents who are persistently and acutely disabled,
Hawaii commits respondents who are obviously
ill, and Oklahoma commits respondents who
need inpatient treatment as indicated by a pre-
vious diagnosis of a history of mental illness or
by a need to prevent progressive debilitation
caused by a mental impairment. Delaware com-
mits respondents who cannot make responsible
decisions about hospitalization. lowa, in a statute
that raises serious constitutional questions,
commits respondents considered likely to inflict
serious emotional injury on members of their
families or on others who lack reasonable oppor-
tunities to avoid contact with the respondents.

Apart from basic commitment standards, the
most common criteria involve alternatives to in-
patient hospitalization. Of the thirty-two juris-
dictions with such criteria, twenty-three require
that commitment be the least restrictive alterna-
tive or employ a similar formulation.?’ Other
jurisdictions mandate the least restrictive
alternative disposition through their case deci-
sions.?

Thus, a typical jurisdiction today limits involun-
tary civil commitment to persons with (1) severe,
significant, gross, or substantial mental illnesses
who because of their mental illnesses (2) pose a
danger to self or others, or are gravely disabled,
and for whom (3) inpatient hospitalization is the
least restrictive viable alternative.

Human kind cannot bear very much reality.

- T.S. Eliot, "Burnt Norton,"
Four Quartets (1935).




5. Constitutional Parameters

The United States Constitution is the one set of
principles that is legally - and, I would argue,
morally - binding on all Americans. Thus, consti-
tutional principles should provide the foundation
upon which any civil commitment system is built
and implemented. Moreover, the Constitution’s
requirements provide the minimum standards
necessary to satisfy substantive and procedural
due process.

One must recognize, however, that the Constitu-
tion’s requirements are not absolute, as much of
what could be defined has not even been consid-
ered by the Supreme Court, and that which has
been considered may be subject to differing
interpretations. Thus, in reviewing the consti-
tutional dimensions of civil commitment, one
should focus on what is now settled or at least
accepted by a broad consensus of legal opinion.

The key areas affecting civil commitment that
the Supreme Court has written about are

+ the right to treatment,

+ dangerousness,

¢ criminal commitment,

+ the least restrictive alternative,
¢ the commitment of minors,

¢ informed consent,

o procedural due process, and

¢ equal protection.

A. Right to Treatment

Although the Supreme Court has never fully em-
braced a right to treatment for persons with
mental disabilities, it has made rulings that
create a limited right to treatment for those who
are involuntarily committed.

In its 1975 decision in O'Connor v. Donaldson,”
the Court did not accept the Fifth Circuit’s hold-
ing® that for all nondangerous persons subject to
civil commitment the Constitution demands that
minimum treatment standards be established
and enforced. Instead, the justices unanimously
agreed that

a State cannot constitutionally confine
without more a nondangerous individual
who is capable of surviving safely in
freedom by himself or with the help of
willing and responsible family members or
friends.”

Moreover, wrote the Court, a "finding of ‘mental
illness’ alone cannot justify a State’s locking a
person up against his will and keeping him inde-
finitely in simple custodial confinement."*

This landmark opinion left unresolved whether
a constitutional right to treatment exists,” what
"more" must be provided to nondangerous per-
sons who are civilly committed, and what besides
a mental disability justifies involuntary commit-
ment.

Seven years later, while considering the liberty
interests of a person confined because of mental
retardation, the Court found in Youngberg v.
Romeo™ a right to adequate training and treat-
ment related to institutional residents’ need to
enhance or further their abilities to exercise their
constitutional rights.? Although the justices dis-
agreed as to whether residents had a "constitu-
tional right to training, or ‘habilitation,’ per se,"3
when viewed together Donaldson and Youngberg
certainly establish the rights to not be civilly
committed without strong justification and to ob-
tain treatment minimally necessary to prevent or
reduce commitment.

In addition, the case law and legal literature
provides strong support for the proposition that
the Constitution mandates that residents who
have the potential to live outside an institution
either with or without the assistance of friends
and relatives must receive the minimal commun-
ity resources they need to be deinstitutionalized,
including treatment and habilitation.®

B. Dangerousness

Although determining who is or is not "danger-
ous" is a complex and controversial issue unlike-
ly to be settled soon, dangerousness plays a cru-
cial role in the present civil commitment system
and undoubtedly will continue to do so in any
future system. Moreover, a vast majority of state
involuntary commitment statutes already include
a dangerousness standard, and substantial rea-
son exists to conclude that dangerousness has a
constitutional dimension as well.

The first Supreme Court decision to address
dangerousness was O’Connor v. Donaldson,*
which introduced the notion that dangerousness
is a major justification for civil commitment.

- Later, in Zinermon v. Burch,® a majority of the

justices agreed that dangerousness is a constitu-
tional requirement for civil commitment.**
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The involuntary placement process serves
to guard against the confinement of a
person who, though mentally ill, is harm-
less and can live safely outside an insti-
tution. Confinement of such a person...is
unconstitutional."®

If dangerousness is not an absolute requirement
for involuntary civil commitment, it is very
nearly so, for under the Zinermon formulation
persons cannot be civilly committed unless they
are dangerous or cannot live safely in the com-
munity. At most, only a small difference exists
between being dangerous to oneself and being
unable to live safely in the community.

C. Criminal Commitment

The U.S. Supreme Court concluded in Baxstrom
v. Herold® that a prisoner cannot be civilly
committed to a mental hospital after completing
his or her sentence without being afforded the
same due process protections as anyone else fac-
ing civil commitment.*”” Similarly, in Jackson v.
Indiana® the Court held that unless formal civil
commitment proceedings are instituted, defen-
dants found incompetent to stand trial cannot be
held longer than necessary to restore their com-
petency or to determine that their competency
cannot be restored in the foreseeable future.®
Vitek v. Jones*® reinforced the difference between
civil commitment and imprisonment by establish-
ing that prison inmates must receive certain
miniumum due process protections before they
are transferred to mental health facilities.*'

To date, however, the most important Supreme
Court decision in terms of criminal commitment
is that for Jones v. United States,*? which di-
verged from the prior line of decisions. A narrow
5-4 majority affirmed the continued commitment
of an insanity acquittee who had been hospital-
ized for a period that exceeded the prison sen-
tence he would have received if convicted of the
misdemeanor he had been charged with.* The
Court upheld applying the preponderance of the
evidence standard to the indefinite commitment
of persons acquitted by reason of insanity be-
cause of differences between insanity acquittees
and other respondents facing civil commitment.
The majority noted that acquittees were found,
based on proof beyond a reasonable doubt, to
have committed acts that would have been
crimes had they been sane. Under the Con-
stitution, punishment would be inappropriate for
insanity acquittees; therefore, the length of a
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criminal sentence associated with an act was
deemed irrelevant to the duration of commit-
ment, which instead depends on the inmate’s
recovery.*

Taken together, the Supreme Court’s criminal
commitment decisions indicate that the Consti-
tution recognizes substantial differences between
the commitment of respondents in general and
the commitment of persons charged with or serv-
ing sentences for crimes, including defendants in
prehearing detention, defendants found incompe-
tent to stand trial, defendants found not guilty
by reason of insanity, and defendants still serv-
ing their sentences after being convicted. Civil
commitment standards and procedures need only
be applied to prisoners who have completed their
sentences and to criminal defendants found
incompetent to stand trial who have no reason-
able prospects of having their competency
restored.

D. The Least Restrictive Alternative

In Shelton v. Tucker,® the U.S. Supreme Court
established the constitutional principle that even
legitimate governmental purposes may not be
pursued in ways that intrude on fundamental
personal liberties when the same purposes can be
achieved using less intrusive means.*® At first
glance, one might logically assume that a person
could not be civilly confined in an institution or
facility if less intrusive kinds of care and treat-
ment were available.’” Yet the Supreme Court
has resisted concluding that patients in inpatient
facilities have a broad right to community men-
tal health care.®® Moreover, with respect to civil
commitment and equal protection, the Court re-
cently observed that as long as a Kentucky
statute had a rational basis, whether less restric-
tive means were available for achieving the same
ends was irrelevant.”” Most states, though -
either in their statutes or in their case law -
recognize a right to treatment in the least
restrictive setting.’

Although the concept of the right to treatment in
the least restrictive setting enjoys broad support,
its implementation has been disrupted by certain
practical realities. In some instances, the concept
has been diluted by the notion that if resources
are unavailable or if the proposed alternative is
unfeasible, then the least restrictive alternative
is not required.”



More fundamentally, however, the concept suffers
from confusion about how courts should measure
relative restrictiveness. Should restrictiveness
only be a measure of liberty, meaning that more
liberty is always the correct result? Or is restric-
tiveness more appropriately a measure of self-
determination and substituted judgment, mean-
ing that whatever individuals would choose for
themselves is what is required?”® Or does the
proper measure reflect a combination of these
fundamental values?

E. The Commitment of Minors

The only U.S. Supreme Court decision specifical-
ly discussing the rights of children in the
commitment process is the Parham case, which
produced two sharply divided opinions, one invol-
ving children with mental illnesses®® and the
other children with mental retardation.> Most of
the justices rejected the view that a full due
process hearing is required before parents or
guardians can consent to have children in their
custody civilly committed. Instead, only an
administrative action is needed in which some
neutral fact finder, who may be the admitting
physician or facility administrator, reviews the
parents’ or guardians’ decision.”® The Court did
rule that for commitment decisions made by non-
parental guardians, such as state agencies, more
due process protections may be required, but
never noted what those protections might be.’
Based on a subsequent Supreme Court decision
involving incompetent adults,” however, which is
discussed further below, one may reasonably as-
sume that to avoid liability a facility or hospital
must ensure that the parents or guardians seek-
ing to have their child/ ward committed give
their informed consent and that the commitment
be reasonable in terms of the child’s medical
interests.

F. Informed Consent

A 5-4 majority of the U.S. Supreme Court in Zin-
ermon v. Burch® held that a man who could not
give informed consent because of his mental con-
dition had stated a civil rights cause of action
against state officials responsible for his being
committed "voluntarily" to a state hospital.”®
That is, state officials could be liable if they
clearly saw - or should have seen - that a respon-
dent was incompetent to make an admission de-
cision.®® In the absence of informed consent, the
state and its officials must ensure that the
respondent is given the full due process required

under the state’s involuntary commitment pro-
ceedings.®’ The majority noted that state officials
had not exercised reasonable professional judg-
ment in failing to question the competency of a
person being admitted to a mental facility.®

Consequently, states and their employees are on
notice that to avoid liability they must exercise
reasonable professional judgment in making com-
mitment decisions and either must obtain actual
informed consent or use involuntary commitment
procedures.

G. Procedural Due Process

As a result of the U.S. Supreme Court’s unani-
mous decision in Addington v. Texas,” the state
must prove by clear and convincing evidence the
basic elements of civil commitment.* The pre-
ponderance-of-the-evidence standard does not
meet minimal due process requirements, whereas
proof beyond a reasonable doubt is not constitu-
tionally required.

In this opinion, the Court not only established a
clear dichotomy between civil and criminal pro-
ceedings and the due process required for each,
but recognized that when fundamental civil liber-
ties are at stake a need exists for heightened due
process, including a hearing. The Court has nev-
er decided, however, whether the right to counsel
also is constitutionally required for commitment
proceedings. Caselaw and state statutes, how-
ever, firmly establish this right because of the
important liberty interest at stake.®

H. Equal Protection

For years, many scholars, commentators, and ob-
servers assumed that U.S. Supreme Court deci-
sions involving persons with certain mental dis-
abilities could be applied to persons with other
mental disabilities in similar situations. Thus,
for example, if a person with a mental illness
had a particular due process right, a similarly
situated person with mental retardation would
have a corresponding right. The Court’s decision
in 1993 for Heller v. Doe*® challenges this as-
sumption in the context of civil commitment.

A divided Court upheld a Kentucky statute al-
lowing adults with mental retardation to be
committed under standards below those required
to commit adults with mental illnesses. This law
requires proof beyond a reasonable doubt when
the respondent has a mental illness, but only
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clear and convincing evidence - the minimum
constitutional requirement - when the respondent
has mental retardation.” Moreover, the state law
provides standing for parents of adults with
mental retardation to support a commitment
petition, but no similar standing for parents of
adults with mental illness.®

The justification for affirming the Kentucky
commitment statute centered on differences
between the two types of mental disabilities
concerning their onset and their duration. In
addition, the Court’s language emphasized that
the majority was ready to conclude, but did not
have to, that persons with mental disabilities are
not members of a suspect classification entitled
to strict scrutiny for equal protection purposes.®
This means that in reviewing statutory classi-
fications involving persons with mental disabil-
ities, courts need only find a rational relationship
between the law and its stated purpose instead
of a compelling justification.

1. The Americans with Disabilities Act

Although the Americans with Disabilities Act
(ADA) does not directly address involuntary in-
terventions, including civil commitment, it does
establish certain equal protection principles that
might affect how involuntary interventions
should be implemented.

The ADA is the major civil rights legislation af-
fecting persons with mental and physical disabil-
ities that addresses discrimination in the distri-
bution of public services and programs.”” Under
Title II, any state government or agent of state
government is prohibited from making decisions
about the care and treatment of persons with
mental disabilities based solely on a person’s dis-
ability. Instead, decisions must be based on a
person’s failure to meet the necessary qualifica-
tions of the treatment or program being pro-
vided.”

Although how this basic principle is implemented
depends on a case-by-case interpretation, disabil-
ity-based discrimination is undoubtedly inher-
ently suspect under the ADA, and the agency or
agent making a treatment decision has the bur-
den of showing that any discrimination is justi-
fied by the nature of the program or service
being provided, or by its benefits to the person
with disabilities.”> This principle applies to
situations in which persons with one type of dis-
ability are treated differently than those with
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other types of disability, or in which persons
with disabilities are treated differently than
persons without disabilities.

6. Recommendations

Although one certainly could argue that the en-
tire civil commitment system needs to be re-eval-
uated and redesigned, such a broadbased result
is unlikely in this political and economic climate.
Thus, 1 present specific recommendations that 1
consider both desirable and achievable in today’s
policy environment. What unites these recom-
mendations is each one’s being predicated on the
preceding constitutional and statutory analysis.
They are intended to provide the foundation up-
on which a new civil commitment system should
be built, not to serve as an exclusive list of
recommendations. The recommendations also as-
sume that involuntary civil commitment should
exist, which, of course, may be a threshold issue
in any discussion about revising civil commit-
ment systems.

A. A Constitutional Foundation

To reflect the broadest social consensus and to
minimize litigation, any civil commitment system
should be constitutionally sound both in theory
and in practice. Thus, steps should be taken to
incorporate constitutional principles in statutes,
regulations, and policy directives affecting civil
commitment and to ensure that minimum consti-
tutional requirements are understood and
achieved consistently while implementing laws.
Everyone involved in the civil commitment pro-
cess should understand what the Constitution
requires and be encouraged to initiate action
when those requirements are violated. The gap
between the law and actual practice is well
documented. Narrowing that gap, particularly
with respect to fundamental constitutional
principles, should be a major objective of any
civil commitment system.”

B. Seven Constitutional Principles

From discussions of constitutional principles,
seven emerge as fundamental to a sound civil
commitment system.

1. Civil commitment should not be used to in-
voluntarily confine non-dangerous persons
who, either on their own or with the assis-
tance of others and the government, can
reside in the community safely.



. Governments should provide treatment, habil-

itation, rehabilitation, training, and support
services in the community to prevent invol-
untary commitment or to allow those involun-
tarily committed to be released afterward.

. Involuntary civil commitment should not be

used punitively to confine the following:
persons who can no longer be held by the
criminal justice system, including prisoners
whose sentences have expired; defendants
charged with crimes who can no longer be
confined as incompetent to stand trial; in-
sanity acquittees, unless they are mentally ill
and dangerous; and persons no longer incom-
petent to stand trial who have not yet been
tried. Conversely, defendants should not be
imprisoned if they would not have been
charged, tried, or convicted of a crime except
for their mental conditions.

. Voluntary commitment should only be initi-

ated by the respondent, the respondent’s legal
guardian, or the parent of a minor; be based
on informed consent; and be accompanied by
administrative safeguards, including an inde-
pendent administrative inquiry into whether
commitment is in the respondent’s best medi-
cal interests and reflects reasonable profes-
sional judgment.

. Minimum due process for anyone facing invol-

untary civil commitment should include a for-
mal hearing at which the respondent has leg-
al counsel and should require the state or
person to bear the burden of proving by clear
and convincing evidence that each basic ele-
ment of the commitment standard is satisfied.

. Despite any sound policy reasons for having

different civil commitment standards and re-
quirements for different categories of respon-
dents, such distinctions should not result in
laws, policies, or practices that fail to meet
previously established minimum constitu-
tional requirements. Moreover, any such dis-
tinctions should be based on sufficient legisla-
tive justifications to avoid challenges based on
equal protection or the ADA.

. Any standards or practices that support in-

voluntary civil commitment and thus interfere
with respondents’ constitutional interests
must be established and implemented in ways
that least intrude upon those constitutional
interests.

C. The Least Restrictive Alternative
Redefined

The least restrictive alternative, as applied to
civil commitment, should be redefined carefully
to incorporate the full range of values and con-
cerns that would motivate a competent individ-
ual to make care and treatment choices. Liberty
is one such value or concern, but clearly is not
the only one. Thus, similar to the modified sub-
stituted judgment standard for substitute deci-
sion making,” the first priority should be to offer
the least restrictive alternative favored by the
respondent or by the respondent’s legal guardian
based on the respondent’s values and prefer-
ences. Otherwise, the least restrictive alternative
should be based on the respondent’s best inter-
ests, taking into account all available informa-
tion indicating what the respondent would
prefer.

If the definition of least restrictive alternative is
to incorporate any notion of feasibility, its lang-
uage must employ strict limits, as governments
are always going to be strongly influenced by fis-
cal concerns.

D. Dangerousness to Self

The definition of living safely in the community
should be defined carefully and with considera-
tion to any similarities and differences this con-
cept has to dangerousness to self. In all likeli-
hood, comparing the two notions will show that
the differences between them are not major.

E. Competency and Informed Consent

A determination of competency to make treat-
ment decisions should closely follow any decision
to involuntarily commit a respondent, unless the
respondent already has been adjudicated incom-
petent. If an incompetent respondent does not
already have a guardian, a guardian should be
appointed. Keep in mind that involuntarily com-
mitting a respondent is not in itself a determina-
tion that the respondent is incompetent to make
treatment decisions. Nor is a determination of
some other type of incompetency the same as
incompetency to make treatment decisions.

For a voluntary commitment, an independent
administrative body or agent within the hospital
should determine whether the respondent can
give informed consent to the commitment.
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For a third-party voluntary commitment, the
court or administrative body authorizing the
commitment should determine whether the re-
spondent has been adjudicated incompetent and
whether the party making the commitment deci-
sion is duly authorized to do so. If the answer to
either inquiry is "no,” voluntary commitment is
inappropriate and should not take place.

F. Training

Everyone associated with a jurisdiction’s com-
mitment process should be trained to understand
the laws, regulations, and policy directives
associated with that process and to speak out
whenever the law is not being followed.

7. Conclusion

Any jurisdictions that incorporate the constitu-
tional principles and recommendations presented
in this article would share certain statutory pro-
visions. Each provision is already embraced by
some states, but is not part of a set of provisions
applicable in every state. The provisions are set
out together below.

1. The basic criteria for extended commitment
would be clear and convincing evidence that

(a) a respondent is mentally ill and either a
danger to self or others, or unable to live
in the community safely with the help of
friends, family, and governmental assis-
tance;

(b) the respondent can benefit from the
proposed commitment;

(¢) no viable alternative exists that the
respondent or the respondent’s guardian
or counsel would prefer to inpatient
commitment,

(d) reasonable governmental efforts have
been made to provide the respondent
with any funding or resources that would
eliminate the need for commitment,

(e) either the respondent or a guardian can
provide informed consent to care and
treatment decisions once commitment
commences.

2. Due process safeguards for extended involun-
tary commitment would include the right to
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counsel, the right to a judicial hearing, and
the use of the clear-and-convincing standard
of proof in which the burden of proof fell on
the state or whoever was seeking the com-
mitment.

3. A clear differentiation would have to occur
between persons subject to civil commitment
and persons subject to the authority of the
criminal justice system. Only discrete classes
of persons entering the criminal justice sys-
tem could be subjected to civil commitment,
and all of those - except for insanity acquit-
tees - would be subject to the same commit-
ment procedures as civil respondents.

4. Respondents’ competency would be reviewed
administratively or judicially before commit-
ments began. If a respondent was thought in-
competent to make treatment decisions, a jud-
icial determination of this would be made. If
the court found the respondent incompetent,
a guardian would be appointed.
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Tales from the Inside

These two articles were written by consumers of
mental health services. They are typical of the
stories of many persons in Kentucky who have
been in mental health facilities.

If You Think They Are
Out to Get You - Read This

I became aware of involuntary hospitalization
almost twenty years ago when I was admitted
to a psychiatric hospital for the first time. I
came there voluntarily and while being eval-
uated the physician informed me now that I
had a psychiatric label that any time I angered
my spouse or family they could easily have me
admitted whether I wanted it or not. The real
tragedy in this happened not to be the telling
but the believing of this by me. I guess I
should have considered his credibility when he
told me that the food at this facility tasted
great when it became blatantly obvious that it
didn’t.

1 can only say that for a long time I felt uneasy
about this process. The most important thing I
can remember about fear is that it is not the
things that frighten me that harm me. My fail-
ure to call those things what they are which

" gives them power over me. Going into any un-

familiar legal procedure for the first time can
be overwhelming for the most stable persons.
Workshops such as those done by the Depart-
ment of Mental Health and Protection and Ad-
vocacy take some of the mystery out of it and
these organizations are to be commended and
encouraged to continue.

‘My first experience with involuntary hospitali-

zation happened in 1980. I felt great and
people were telling me I suffered from an ill-
ness. All the other illnesses I had before I
didn’t like how I felt so what they said made
absolutely no sense at all. They had the auda-
city to call me mentally ill. I have spent most
of my life trying to control my feelings. I know
now to do so invites them to overwhelm me.
Today I just acknowledge them and they pass.
I came to Louisville to visit my sister and
spent most of the night pacing the floor and
laughing horrendously. That behavior greatly
concerned her. I also went to visit a drug

rehabilitation center where I had recently been
a resident. My mood fluctuated almost moment
by moment. The staff contacted that sister and
she swore out the warrant. The police picked
me up at the center and took me to a station
where a woman did an evaluation.

I really did not understand her role in all of
this. I just enjoyed all the attention I received.
The decision ended with my being taken to a
psychiatric hospital with a seventy-two hour
hold. While there a patient told me when I
went to the hearing I could sign myself in as a
voluntary patient and the process stopped.
Sheriffs’ deputies picked me up at the hospital
and took me to the hearing room. It had no ap-
pearance at all of being a court. Persons just
sat around a table and talked about me and
asked a few questions. I had told someone of
my plan to agree to make myself a voluntary
patient and when I achieved that status to de-
mand discharge. That person happened to be
one of the qualified mental health profes-
sionals at the inquest. He expressed a concern
about me doing this to the judge who warned
me not to try it. They granted me voluntary
status and immediately on my return to the
ward I demanded discharge. The nurse in-
formed me the physician had gotten another
seventy-two hour hold on me and the whole
thing started again. I finally got so disgusted I
never questioned my being there for the dura-
tion of my stay.

The lesson in this for me in retrospect suggests
I tried to cheat the process and it won. I must
also admit that I absolutely had no feelings of
trust toward anyone that I could identify as
being a part of the mental health system,
which is about as nontherapeutic an attitude
as there can be. I just felt that anything I said
could be used to further confine me. My recom-
mendation for anyone going through this pro-
cess should first know to whom they are talk-
ing. What is the role of this person they are
talking with and how is the information given
to be used. If the person is unwilling to answer
these questions then I recommend the patient
also be equally obstinate. Remember it is okay
to be as off the wall as can be. The standard is
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not based upon mental competency - only on
the threat to self or others.

Today I find myself no longer fearful of the
process. At a stay in a hospital about three
years ago the administrator advised me that he
might seek an MIW when I demanded dis-
charge. I no longer feel threatened by the sys-
tem so I level none toward it. [ had not harmed
anyone there and no threat to myself precipi-
tated my being there. My response to him in-
volved complete agreement. I suggest go
through the inquest. He backed down and pro-
cessed me for discharge. They released me
about two hours later.

A way I may be helpful in writing about the
involuntary commitment could be to take my-
self through the process as I understand it. If
I discovered such a warrant was being sought
against me unless it happened to be a weekend
or holiday I would probably go to my local
community mental health center instead of be-
ing picked up by the police. The seventy-two
hours is exclusive of weekends and holidays.

The most important thing to remember during
these times is relatively simple. It is not the
thing that I fear that harms me, it is my failure
to call it what it is. This can be extremely dif-
ficult if I am moving in and out of the common
reality. Just do what I must to hang on to that
thought. At any time I start to feel paranoid, I
ask myself if I am calling this or that what it
is. If I still feel threatened then try calling it
something else. This can be an internal pro-
cess. I am a human being with this wonderful
ability to think about what I am thinking
about. I do not have to be afraid of my
thoughts.

When confronted by the police I have learned
not to resist. I have participated in civil
disobedience and getting arrested happened to
be a part of such demonstrations. Even in
those situations the advice given by leaders
has been the same. I may go limp and let them
carry me however to never retaliate with any
kind of force. Fighting the police in the streets
is absolutely a no win situation. They have
more training and experience fighting with
people like me than I have with people like
them. When I have been treated with any kind
of brutality and I happened to be going to a
hospital, I asked the doctor to examine me for
injuries. I write down my version of the events
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as soon as possible after the furor has quieted.
I ask the staff to insert these in the chart.
Every hospital I have been a patient has been
cooperative about allowing me to insert mater-
ial I have written in the chart.

The standard most often given the greatest
consideration is threat to self or others. I know
it pays to remember that it does not matter
how far into the nonordinary reality I may be
at any given time as long as I do not utter
threats to myself or others. Fortunately, I am
entitled to due process because my personal
liberty is at stake and protected by the Consti-
tution. The burden of proof is on the persons
seeking the warrant by a preponderance of evi-
dence. Unfortunately judges and juries tend to
play it safe and rule on the side of the peti-
tioners. Their fear is that if they let someone
go and harm was to come from that they might
be held responsible.

My experience when I have been under the gun
to this procedure I have been dealing with my
own paranoia and a greatly overblown sense of
self-importance. Persons were out to get me
and the truth is they were. I get caught up in
believing it is the FBI or CIA. Every one of
these I have seen was dealt with in a lowly
district court without a single federal employee
involved. Again just my failure to call it what
it is.

My experience as a patient and a former pro-
fessional advocate with several clients who
have gone through these hearings is that most
persons do not get to meet with their attorneys
until shortly before they enter the courtroom.
I have found that most persons have not even
been asked to testify. If I felt it necessary to
testify then I would make it clear to my attor-
ney. I might wish to consider addressing all my
issues to the judge or jury not to the prose-
cutor. One hospital I am familiar with trained
their personnel on how to testify and stressed
this point to them. I must be as honest as I can
be. Most decisions are not based upon any real
evidence because often none is introduced. The
verdict tends to be based mostly on the de-
meanor and behavior of the patient while in
the courtroom. If I answer the questions hon-
estly then I don’t have to remember as much,
which is a big help any time I have to testify.
Any inconsistency will ultimately be used in a
verdict to hospitalize. I have been talked about
is if I wasn’t present and this depersonalization

Pt 8



can lead to anger or disgust. I have even
thought some of the opinions stated about me
were downright dishonest. I just try to
remember that the dishonesty of others can be
my way out of this.

I don’t have to go through this alone. I might
consider contacting Protection and Advocacy
and where I do not understand be willing to
ask questions. I can make advance directives
while I am considered competent. A directive
such as having an advocate present during the
interview by the qualified mental health pro-
fessional might be useful. I want my advocate
to be allowed to review my chart to see if any
incidents are are described that which reflect
badly at the hearing. I have never been al-
lowed to amend charts. I have made insertions
which may explain or contradict events that
are recorded. Information in charts is not
gospel. It is just the view of the person writing
at the time. Often these charts are merely
speculations about the patient and are some-
times not a part of the common reality either.
I try to do my best to keep myself informed
about how the persons providing treatment are
thinking.

In all this, regardless of outcome, I keep telling
myself this will pass. My view of the world
tends to be static while the world is dynamic.
It is not change that causes me difficulty. It is
my resistance to it. By far, most people experi-
encing a psychiatric episode are in an extreme-
ly temporary situation. The quickest way to be-
come overwhelmed is to try to control it. Call it
what it is and it passes. The petition is sought
for up to sixty days. By far, most clients are
discharged before that time expires.

There it is as I see it. I hope this information
can be used by mental health consumers to
better understand the involuntary committal
process.

- JOHN BASHAM
Treacherous Treatment

Managing Bipolar Disorder is a precarious pro-
cess for the Manic-Depressive, and sometimes
seeking professional help to deal with the de-
vastating "highs" and "lows" indigenous to the
illness is ironically inviting their exacerbation
by malevolent mistreatment.

Having been hospitalized more often in the
manic state, I have found the most consuming
throes of mania no match for the crass hostility
and inhumanity of caregivers. Although the
mental health professionals are operating un-
der the assumption that a grandiose, delusion-
al manic is also without cognitive ability (i.e.
she won’t remember when she’s well), we do
know when we are victims of outright punitive
behavior.

Since the onset of my illness some twenty-four
years ago, I have experienced two major de-
pressions and ten manic episodes of the gros-
sest sort. Hospitalized perhaps even twice for
the same episede, I have encountered indiffer-
ence, condescension, neglect and more often
than not, outright physical abuse.

Practicing misanthropically toward the mental
patient knows no rank among mental health
professionals. Psychiatrists are capable of
flagrant malpractice and cruelty. A case in
point is my first experience with hospital treat-
ment for mania. Beginning with feelings of ela-
tion following my son’s birth and culminating
in full-blown mania three months later, I was
admitted to a private psychiatric facility and
diagnosed as "acute schizophrenic."

When medication will not redress the condition
as quickly as the doctor would have liked, he
recommended "E.S.T.” which I seem to recall
meant "Electron Sleep Therapy" as opposed to
"Electro Shock Treatment"... and convinced my
husband to consent. To consider volts of elec-
tricity being sent through one’s brain even
while anesthetized is an ominous thought, and
each time the crew prepared to shock me into
reality, I was frozen with fear.

After three or so treatments, I still panicked as
I was strapped down and the electrodes were
attached to my head, but nothing could have
prepared me for my last one. The usual prepar-
ation was made, but as I anticipated the habi-
tual stick of the sodium pentathol needle, I was
clutched by a sudden combination of cranial
pain, agonizing muscle constriction, violent
pressure on my chest and inexorable fear ...
then, nothing... And not much of anything
entered my mind for the next three months.

Living with the feeling that I had been, albeit

nonsexually, "raped,” I finally gathered my
thoughts and my courage sufficiently to ap-
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proach the attending psychiatrist on the matter
of having been "shocked" without the benefit of
"sleep." His answer confirmed my suspicion
that the incident was indeed intentional. In a
most glib and callous manner, he sighed, "Yes,
that was a good one, wasn’t it?"

The trauma of my initial treatment for mania,
the agony of which made childbirth seem like
a baby tooth extraction and the least of which
included misdiagnosis, set the tone for the
treatment, or the lack of it, I have encountered
in private and state hospitals since. A milieu of
leather restraints, overmedication, wrong medi-
cation and the apathy with which they have
been administered have been punctuated with
instances of veritable physical desecration.

My first stay in a Kentucky state facility (e.g.,
Western State) included just such an instance.
Taking note of the drab, inauspicious atmos-
phere on a locked ward where people’s physical
development seems to have been dictated by
their mental aberrations, I believed during the
grip of mania -- not metaphorically, but lit-
erally -- that I had somehow died and gone to
Hell. Having no recourse but to stay, I felt that
I could not be openly hostile to the staff, but I
was more than inconvenienced by their compla-
cency.

One day as we were herded out to the "back
porch” which also served as a dining room, I
found my way to a table in the back. As the
aide passed out the food trays to her packed
and drooling "audience,” she reminded me of a
stewardess who hadn’t quite made it. When
she called my name, I got up and walked for-
ward to accept my tray. As I reached out to
take it, I (admittedly) allowed my wrist to go
limp, and the tray fell to the floor but not
without splashing some chocolate pudding on
her crisp, blue cotton skirt.

In an instant, her fist crashed upward against
my chin loosening one of my lower teeth. For
years, I had a noticeable space between that
tooth and the next and the memory of my
throbbing chin as she muttered something
about how much it would cost to dry clean her
skirt.

On that same locked ward a few years later,
we had been instructed by the aides to sit
quietly in the row of chairs lining the wall
opposite the nurse’s station... so, I suppose,
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they would not have to move from their
"thrones" the two hours until bedtime. Having
difficulty sitting still, I chose to get up and
walk up the hall out of sight... past the cloth-
ing closet into the bathroom. After being seated
and told not to do it again, I proceeded to get
up and walk toward the bathroom. As I
reached the door, I encountered all three aides.
I walked past them and just as I got even with
the bathtub, I felt them grab me, heave me in-
to the bathtub, and spray water in my face.
The next thing I recall is waking up in my
chair at the end of the row in dry clothes but
with dripping hair. I can’t clearly say whether
they sprayed water up my nose or held my
head under water, but whatever their method,
they had rendered me unconscious... for how
long I don’t know. Besides the sexual advances
by staff members and their ever-present mani-
pulation in my experience, neglect and abuse
at this state facility is apparently widespread.
The cases that have been brought to my atten-
tion are many, but my concern is that if those
of us who are educated, ambulatory, live inde-
pendently, and have manageable psychosis are
victimized by this level of villainous mis-
treatment, what happens to the totally depen-
dent patient who lives in the facility amid the
evils that lurk in those uncensored halls? That
we won't remember their cruelty or, if we do,
we will not be believed since we are "insane” at
the time are misconceptions which lull the
caregiver into believing his outlet for sadism is
a safe one. His mental supremacy and the pow-
er surge propelling him as he "cares” for his
victims might be altered by considering that
the typical mental patient knows what is hap-
pening around him even though his interpre-
tation of the events may be distorted by his
psychosis.

For example, if someone strikes me and I feel
excruciating pain, I know it; the fact I think I
am Jesus Christ at the time, does not alter the
fact that I have been brutalized... And the fact
that one choosing to work in the mental health
field also chooses to inflict irreparable abuse on
someone in that vulnerable state is irrevocably
criminal.

MARY LOU WOOLEN

- - -




Using Intensive Case Management to
Reduce Violence by Mentally 111
Persons in the Community

Aggressive and intensive case management and
a comprehensive array of community support
services are the keys to reducing the risk of
violence by people with serious mental illness in
the community. The authors describe the ele-
ments of intensive case management for poten-
tially violent clients, including use of indiv-
idual case managers responsible for small case-
loads, 24-hour availability of case managers,
and strong linkages to agencies providing men-
tal health services, substance abuse treatment,
and social services as well as to the criminal
Jjustice system. They summarize the results of
three recent studies of intensive case manage-
ment programs suggesting that this inter-
vention is effective in reducing clients’ danger-
ousness in the community. They discuss cult-
ural and human resource issues that affect
planning of intensive case management ser-
vices. Intensive case managers need to be
"boundary spanners” with the training, exper-
ience, and personality to bridge the often-broad
gap between human service and criminal jus-
tice systems.

On December 13, 1992, nearly one-third of the
television program 60 Minutes was devoted to
the case of Larry Hogue, a 48-year-old African-
American man living in New York City. Ac-
cording to the press (1-3), he annually received
$36,000 in disability payments from the De-
partment of Veterans Affairs, but he did not
use the benefits to gain housing or other basic
necessities. Instead, he spent his income on
alcohol, marijuana, and crack cocaine, and he
was chronically homeless.

It was reported that when he was under the in-
fluence of these substances, his behavior ter-
rorized the entire Upper West Side of Manhat-
tan. He was reported to throw garbage and
feces at passers-by, destroy property, and light
fires under automobiles or stuff rags in their
gas tanks. He was one: convicted in a jury trial
of reckless endangerment for pushing a young
girl in front of an oncoming truck, which barely
managed to stop without hitting her. Yet, when
he was civilly committed to inpatient psychia-
tric treatment and was away from street drugs,
it was reported that his behavior became
peaceful and even docile, and hospital admini-
strators concluded that he should be released.

If there are treatments available that will
reduce violence associated with mental dis-
order, how can they be delivered most effec-
tively? How can the Larry Hogues across the
U.S. be managed while both their rights to lib-
erty, due process, and least restrictive setting
and the public’s right to be safe are properly
balanced? This paper examines these questions
and proposes that intensive case management
is an effective intervention to reduce the risk of
violent behavior by mentally ill persons in the
community. Case management can be an ap-
propriate strategy for risk management if in-
dividual case managers are responsible for
small caseloads and if a comprehensive array
of services arc available in the community.
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Case Managers as Risk Managers

Many mental health systems in the U.S. are
not able to offer truly comprehensive services
and thus have difficulty providing the con-
tinuous care that is needed by mentally ill
people in the community, including those who
sometimes engage in violent behavior. How-
ever, effective intensive case management that
coordinates the services of a wide variety of
community agencies can facilitate their living
safely in the community. The case manager,
with appropriate caseloads, works to manage
both the risks faced by the client and the risk
the client could possibly pose to the commun-
ity. The organizing theme of all case manage-
ment services is the management of a wide
variety of risks. We concentrate here on only
one of those risks, the risk of violence asso-
ciated with mental illness in the community.

People with mental illness, especially those
with histories of violent behavior, most often
require continuous rather than episodic care.
The medical paradigm that treatment is pro-
vided only when symptoms are evident is in-
consistent with effective community super-
vision and support of persons with mental ill-
ness who have a history of violent behavior.
Such persons need regular monitoring, espec-
ially when symptoms are absent or at a low
ebb, to contain the individual and situational
factors that may result in violence.

One of the most important roles of the case
manager as risk manager is teaching clients to
recognize and respond to high-risk situations,
the nature of which varies from client to client.
Case managers can help clients to gain insight
into the kinds of situations that have led to
violence in the past and to develop strategies
for avoiding such situations and ways of resol-
ving them if they cannot be avoided.

Definitions of case management abound and in-
clude many different processes and responsi-
bilities (4-6). However, all models of case man-
agement involve the case manager as "a vehicle
for implementing continuity in the care of
mentally ill persons’ (4). Our purpose here is
not to assess the value of various models,
which has been addressed in a useful review by
Solomon (5). Rather, we will discuss case man-
agement as it relates to issues of violence, as
both a service modality and an operating sys-
tem that seeks to organize and synthesize ele-
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ments of the mental health, social services, and
criminal justice systems.

During the last 15 years, case management has
evolved as a service modality that usually tar-
gets persons with serious mental illness who
have been ill served by or unwilling to partici-
pate in the generic mental health system. In
New York State, for example, the State Office
of Mental Health recently began a major inten-
sive case management program for persons
with mental illness who are frequent users of
expensive psychiatric services such as emer-
gency rooms and inpatient care.

Surles and colleagues (7) have identified eight
characteristics of this initiative. First, the
client (as opposed to a particular treatment
program) is the central focus for the case man-
ager. Second, persons are "nominated” locally
for participation in the program by those re-
sponsible for treatment. Third, persons cannot
be removed from the program roster for "fail-
ure to improve." Fourth, caseloads are limited
to ten persons per case manager. Fifth, activ-
ities are expected to occur in the client’s com-
munity. Sixth, case managers are expected to
be accessible. Seventh, case managers serve as
advocates and develop support for clients, who
are encouraged to express their own goals and
concerns. Eighth, services are nor time limited.

So far we have been discussing case manage-
ment as a system of services. However, there is
debate in the field about the optimum way of
delivering services. In this paper, the primary
mode of service delivery we describe relies on
each client’s being assigned an individual case
manager. Stein (8) recently proposed an alter-
native service delivery model involving contin-
uous care teams-interdisciplinary teams with
low patient-to-staff ratios that operate seven
days a week. Stein recommended that these
reams should not be thought of as treatment,
rehabilitation, or case management teams but
as vehicles for providing wherever service or
practical assistance a patient requires. He sug-
gested that because the continuous care team
provides most services itself and brokers for
only a few, services are integrated and
responsive to the client’s current needs.

We suggest that continuous care teams, as pro-
posed by Stein, constitute a comprehensive out-
patient treatment program. Although we agree
with Stein that a full array of integrated and



responsive services could remove the need for
an individual case manager, such ideal systems
exists in few places in the United States. In
the absence of such systems, we remain con-
vinced of the necessity for individual case
managers who integrate services through crea-
tive brokering and advocacy. Whether some
version of the proposed continuous care team is
ultimately preferable awaits future research.
In the meantime, intensive case management
programs that rely on individual case mana-
gers constitute the most practical method of
managing violence associated with mental
illness in the community.

Specific clients must be identified and assigned
by name to individual case managers. Such
assignments are perhaps the most important
facet of case management and its greatest
value because they prevent case managers
from disavowing responsibility for clients who
may engage in violent, criminal, psychotic,
embarrassing, or threatening behavior. Al-
though case managers may occasionally need to
rely on the resources of the criminal justice
system or on emergency psychiatric services to
respond to clients in potentially violent sit-
uations, they continue to be responsible for
providing the person with case management
and support services, even if the person goes to
jail.

Many persons with mental illness who fre-
quently interact with the criminal justice sys-
tem have been disenfranchised for a variety of
reasons. Many are from lower social classes,
either because their family of origin was poor
or because their mental illness has forestalled
employment necessary to maintain social stat-
us. Many are unmarried, young, and homeless
and may view the mental health and social
services systems as their enemy.

Obviously, engaging such a group in treatment
is difficult. Mental health systems have tradi-
tionally attempted to do so by developing a fin-
ite variety of treatment modalities and at-
tempting to fit clients into those services. Such
an approach may be suitable for clients who
are passive, dependent, and compliant. How-
ever, persons with mental illness who have re-
cently come into contact with the criminal jus-
tice system because they have been violent are
likely to be active, independent, and unwilling
to obey orders. Furthermore, many of these
people have not had the long hospital stays

that characterized an earlier generation of
people with serious mental illness. Patients
with long hospital stays often learned com-
pliant behaviors that prepared them to accept
traditional community mental health services.
People with mental illness who are at risk for
violent behavior not only may lack these com-
pliant behaviors but may actively antagonize
providers in community mental health
programs (9).

As in New York’s intensive case management
program, case managers in effective programs
for potentially violent clients must have ex-
tremely low caseloads and must be available to
clients 24 hours a day, either individually or
via teams. Many violent acts and arrests occur
in the evening or during the night, when tradi-
tional programs are closed. The case manage-
ment program must have the ability to respond
quickly when violence is part of a psychiatric
crisis that occurs during these off hours.

One important reason for having low caseloads
for intensive case managers is that developing
a personal relationship with a client takes a
great deal of time and individualized attention.

" Furthermore, most of this work does not take

place in offices, but on the streets and other
locations where the clients live and hang out.
The importance of this relationship cannot be
overstated. One of the simple ways violence
can be avoided is to talk about anger. For
someone who is socially isolated or whose en-
tire peer support group is made up of people
who repetitively act out violent thoughts and
feelings, this modulating and inhibiting does
not exist. Often, the ability simply to express
anger verbally to someone who is perceived as
being interested can allow a person an alter-
native to violent behavior that may not other-
wise exist.

Another advantage of a personal relationship
with a case manager is that it offers clients an
appropriate way to seek more intense treat-
ment services. Tragically, some clients who feel
they need to be hospitalized may believe that
the only way to receive such help is to commit
a violent act. Clients who can go to their case
manager for help may no longer feel the need
to be violent.

Sometimes, of course, a poor personal match

between an individual client and a case mana-
ger may occur. Case managers should meet as
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teams to flexibly address the needs of clients
who might be better off with a case manager
from a different gender, race, culture, or
generation.

Before accepting case management and other
services, clients first ask themselves "What’s in
it for me?" Clients who perceive the case mana-
ger as an agent of the state whose sole inten-
tion is to make the client "toe the line" will be
unlikely to invest any effort in forming a rela-
tionship with a case manager. The case mana-
ger must thus be seen as an advocate for the
client even if other agencies such as the crimi-
nal justice system are at the same time dealing
with the client in more coercive or authori-
tarian ways.

What form should this advocacy take? Cer-
tainly, case managers should not suggest to
clients that they need nor be held accountable
for criminal or violent acts. However, other
forms of advocacy are both necessary and
appropriate. For example, as Massaro (10) and
others have pointed out, health care for people
with serious mental illness is often quite
deficient. Case managers could advocate for
clients in this area by helping them apply for
Medicaid and gain access to a physician or
other health care professional. The case man-
ager could assist the client in obtaining other
human services and entitlements, such as Soc-
ial Security Disability Insurance, Supplemental
Security Income, or food stamps, and in enrol-
ling in and seeking resources to fund training
in their desired vocation.

Case managers may have additional options,
depending on the particular provisions of the
case management program in which they work.
For example, New York’s intensive case man-
agement program provides service dollars that
are intended to be used to meet a range of
clients’ needs, not only those related to
traditional clinical concerns. A case manager
may help a client use this money to make a
rent payment and thus make a tenuous hous-
ing situation more permanent.

Linkages to Other Systems

To assist severely mentally ill clients in
gaining access to the services they need, a case
manager must be familiar with the services of-
fered by departments of social services, mental
health agencies, medical or health providers,
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and criminal justice agencies. The case mana-
ger may be the client’s only social and con-
structive link to these systems, which have
very different goals and practices and use very
different terms. Case managers must be able to
facilitate communication and cooperation
among these agencies. The case manager must
have the authority to convene meetings of ap-
propriate staff from each service agency when
necessary. Agencies’ support for such meetings
can be confirmed through interagency agree-
ments or memoranda of understanding.

For clients who are at high risk of becoming
violent, convenient access to services is
especially important. For a client who is known
to respond to homelessness with violent or
criminal behavior, being put on a two-year
waiting list for subsidized housing is of little
help. Although one may debate the moral pro-
priety of giving someone high-priority access to
services simply because of violent or criminal
behavior, some spots in community support
programs should be reserved for clients who
present the highest risk to both their own and
the community’s safety. Such alternatives are
especially necessary for clients whose behavior
has not escalated to the level at which other
coercive measures such as involuntary civil
commitment or incarceration are legally
justified.

For the client, linkages to the criminal justice
system are as important as linkages to the
mental health and human service delivery sys-
tems. The importance of case managers’ work-
ing cooperatively with police and criminal jus-
tice agencies cannot be overstated. Case mana-
gers for high-risk clients must be able to con-
verse fluently in the sometimes idiosyncratic
language of the criminal justice system. They
must be seen by police and officials in other
criminal justice agencies not as helping people
with mental illness avoid responsibility for
crime, but rather as partners whose main voca-
tional goal is to help make the community
safer.

Case managers with links to the criminal jus-
tice system may be able to use criminal justice
sanctions co facilitate potentially violent
clients’ adherence to treatment. Judges may
release a defendant with mental illness before
trial through a variety of mechanisms, includ-
ing conditional probation, release on one’s own
recognizance, and adjudication in contempla-
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tion of dismissal, on the condition that the
person is actively participating in mental
health programming. Many judges have ex-
pressed to us their frustration over not being
able to use these mechanisms for release more
frequently because they feel there is no one to
accept responsibility for organizing such pro-
gramming. Judges are often as uncomfortable
with the nomenclature and organization of the
mental health system as mental health profes-
sionals are with that of the legal and criminal
justice systems.

Probation and parole officers are important
treatment allies. In addition to having the role
of oversight and enforcement, parole officers
provide important social supports for many of
their clients. Most probation and parole officers
view engaging a client in education or voca-
tional training as important as monitoring
their adherence to the conditions of their
release.

However, parole and probation officers typic-
ally have caseloads that are far too large for
them to adequately address the needs of men-
tally ill clients at high risk for violence. In
addition, parole and probation officers are not
likely to be able to negotiate the mental health
service delivery system and are usually very
grateful for the assistance of case managers.
On the other hand, parole and probation offi-
cers can provide an external structure that
may increase the chances that a client will
adhere to an agreed-on treatment plan.

Outcome Research

To date, little research has focused specifically
on violence reduction as an outcome of case
management. However, one study of New York
State’s intensive case management program
(11) and two reports on forensic clients (12,13)
strongly suggest that intensive case manage-
ment services are effective in safely serving
potentially violent clients in the community.

In an evaluation of New York’s statewide in-
tensive case management program (11), fol-
low-up data on a variety of community func-
tioning variables were gathered on 5,121 adult
clients who received services through the pro-
gram between 1989 and 1992. Some clients
were followed for as long as 18 months. Results
on measures of harmful behavior, antisocial
behavior, and alcohol and drug abuse suggest

that the program was effective in reducing
clients’ dangerousness in the community.
Overall scores on the three measures decreased
significantly for patients followed for 18
months. In addition, scores on the measures of
harmful behavior and alcohol and drug abuse
decreased significantly between entry and six
months in the program.

The two studies of forensic populations used
rearrest as a proxy measure for violent or
harmful behavior. The first study assessed the
effectiveness of an assertive case management
program for mentally ill offenders on probation
from a provincial correctional center in Van-
couver, British Columbia (12). Case managers
in the program each had caseloads of about ten
clients, and clients received a minimum of 24
months of intensive case management. The
study included a comparison group of offenders
who were eligible for the program but who
could not be fit into available program slots,
declined to participate, or resided outside the
Vancouver area. The comparison group was fol-
lowed through agency records for 36 months.

During the first six months of the study, the
clients who received case management aver-
aged eight days in jail, compared with 51 days
for the comparison group. At 12 months, the
case management group averaged 40 days in
jail, compared with 137 days for the compar-
ison group. For the full 18 months of the study,
the case management group averaged 80 jail
days, while the comparison, group averaged
nearly three times that number (214 days). All
of these differences were statistically signi-
ficant, indicating the effectiveness of intensive
case management in substantially reducing jail
days.

A similar finding emerged from the recent eval-
uation of Project Action in Texas. (13) From
1990 to 1997 six case managers coordinated
services for 229 adult offenders released from
the Harris county criminal justice system. Most
of the dare on the project do not relate spec-
ifically to the issues of violence. However, the
evaluation showed that 75 percent of the pro-
gram participants had no arrests within one
year of entry into the program, 92 percent did
not return to state prison, and 80 percent of
the program participants who were on parole
had no parole violations.
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These studies are far from definitive, but they
do provide preliminary empirical support for an
association between intensive case manage-
ment and reduced violent behavior by high-risk
clients in the community.

Service Planning

The case manager for a potentially violent
client must be viewed as a member of any
treatment team that interacts with the client.
The team should assess both individual clients’
strengths and their weaknesses. For example,
it is quite common for a client’s above-average
intelligence to be viewed as an impediment to

‘treatment. Phrases such as "too smart for his

own good" and "manipulative” often appear in
the records of such clients. It is ironic and
unfortunate that what for most people would
be deemed a strength has been considered a
weakness by the mental health care providers
who claim to help such clients. The presence of
the case manager on the treatment team can
encourage mental health care providers to
enlist the client’s street survival skills as
important strengths that can foster rather than
impede the person’s recovery.

Substance abuse treatment. A full discussion of
substance abuse treatment is well beyond the
scope of this paper. However, in some juris-
dictions, as many as 80 percent of people
arrested are reported to have illegal drugs or
alcohol in their systems at the time of the
arrest (14). Moreover, awareness that sub-
stance abuse disorders often co-occur with
major psychiatric disorders is growing. Abrams
and Teplin (15) found that 59 percent of the
inmates in the Cook County jail who had a
diagnosis of schizophrenia also had a current
alcohol abuse disorder, and 42 percent had a
current drug dependence disorder.

Case managers for potentially violent clients
with substance abuse problems should actively
and aggressively pursue substance abuse treat-
ment for their clients. In addition, as case
managers develop trusting relationships with
clients, case managers should reinforce that
staying away from alcohol and illegal drugs
will increase clients’ chances of remaining in
the community.

Cultural issues. Traditional mental health pro-

grams are staffed by credentialed mental
health professionals who are typically white
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and middle-class. However, clients who are
likely to be arrested generally do not share this
demographic profile and may have opted not to
use traditional mental health services because
they feel disenfranchised. Many variables that
influence the development of violence and
crime among people with mental illness in the
community may also contribute to their pov-
erty, low levels of education, and under-
employment.

To increase the relevance of case management
services to these clients, mental health systems
should try to employ case managers who are
culturally similar to the clients they serve. In
our opinion, cultural similarity may be more
important than an advanced degree in one of
the mental health professions in preparing the
case manager to serve high-risk clients.

Cultural issues may include a variety of factors
in addition to race and ethnicity. For example,
clients with a hearing impairment typically
grow up in a subculture quite different from
that of persons without such impairments.
Clients who are homosexual may need a differ-
ent array of social supports than heterosexual
clients. Persons who are arrested while passing
through an area will require linkages with dif-
ferent types of services than will lifelong
residents.

Human resources. Intensive case managers
tend to have particular characteristics that
distinguish them from staff of typical mental
health programs. They should be creative, self-
directed, independent people with little need
for formal structure. Clearly, this work is not
for everyone. In our experience, the most cru-
cial element is experience, not formal educa-
tion.

The best intensive case managers for clients at
high risk of becoming violent are those who
have prior experience in a variety of service
locations in both the mental health and crim-
inal justice systems. Former police officers may
be particularly appropriate candidates for this
job. Many police officers and others who work
in the criminal justice system view themselves
primarily as human service professionals.
Their work involves supervising and support-
ing individuals, besides enforcing the law.
Many police officers have a college degree when
they begin police work or obtain a degree dur-
ing their police career. They typically retire



after 20 or 25 years of police service and thus
constitute a potential cadre of experienced, yet
young, service professionals with strong link-
ages with the criminal justice system.

Another group of potential intensive case man-
agers are people who have succeeded in gain-
ing control of their life circumstances despite
their own serious mental illnesses (16). In
addition to having developed networks of peer
support, knowledge of responsive treatment
providers, and strategies for meeting various
needs, people who have been treated for mental
illness may also be perceived as more credible
sources of information by their prospective
clients. More generally, case managers of every
background can benefit from the insights and
support of the emerging self-help movement of
mental health service recipients (17).

Case management is a stressful business.
Clients who are not cooperative can be
frightening and a source of frustration to case
managers. Yet if such clients form a bond with
a case manager, the relationship may become
intensely dependence and leave the case mana-
ger feeling drained. Case managers’ salaries
are typically low, and case managers are un-
likely to receive benefits enjoyed by law
enforcement officials, such as retirement after
20 years.

Further, case managers may feel that they are
in personal danger, especially if they work with
clients who have been violent in the past or if
their work includes visiting the high-crime
areas where many people with serious mental
illness live. Case managers must frequently
provide coverage after usual working hours,
which can put a strain on their health as well
as on their relationships. Finally, case mana-
gers may nor have the prospect of upward car-
eer mobility. All of these factors lead to job
stress and a high turnover rate. Administrators
should thus pay attention to the need for on-
going training and support of case managers.

Conclusions

The keys to reducing the risk of violence by
persons with mental disorder in the community
are aggressive case management and a compre-
hensive array of support services. Although
some specialized clinical services aimed at
reducing violence per se may be needed, most
of the services required by this client popu-
lation are those that any person with serious

mental disorder needs. The crucial difference is
the increased intensity of case management for
potentially violent clients.

Intensive case management for potentially vio-
lent clients requires case managers with spec-
ial skills and low caseloads. The case managers
muse truly be "boundary spanners” (18) who
understand and are able to negotiate the med-
ical care, social service, housing assistance, and
criminal justice systems as well as the mental
health system.

This special kind of case manager does exist.
We have seen them in many intensive case
management and jail diversion programs
throughout the U.S. They know what kinds of
services are available and how to help their
clients gain access to them. If clients drop out
of a treatment program, intensive case mana-
gers attempt to find them and reconnect them
to the services they need. If clients are ar-
rested, intensive case managers do not drop
them from their caseloads but continue work-
ing for them.

Intensive case management is not a panacea.
It will fail if appropriate treatment and human
services are nor available in the community. As
Goldman and colleagues (19) observed, the bro-
kering and linkage roles of case management
mean little if services are not available in the
community to be brokered or linked. Case man-
agement may be but one piece of a comprehen-
sive mental health care system, but it is the
key to managing the risk of violence in the
community among people with mental illness.
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Department for Mental Health and Mental Retardation Services

CONDITION: petition for 72-hour court order to a state psychiatric hospital or local hospital (KRS 202A.0:

1994 Revisions to KRS 202A (HB 207)

Previous Law

petition before judge

person transported to jail by a sheriff pending
evaluation

person may be detained in jail pendin§
evaluation and certification by a qualified mental
health professional

examination by a qualified mental health
professional

person meets in- person does not
voluntary admission meet criteria
criteria

person released

petition before judge

?erson transported to a hospital or psychiatric
acility by a peace officer or ambulance service

person shall not be detained in jail pending
evaluation and certification by a qualified mental
health professional. May be held in a hospital

examination shall only be conducted by staff of
a regional mh/mr board

same same

person released and
transported to county
of discharge by peace
officer, private
ambulance service or
other appropriate
means

ﬁerson is l!ansponed from home county to
ospital by sheriff

person is transported to hospital by peace officer
or private ambulance service

rson held at hospital for no longer than 72 @| same
ours
person continues to be | | person no longer in_ same same
in need of need of hospitalization
hospitalization
appropriate person released and same person released and
groceedmgs for 60 or transported to home transported to county
60 day hospital- county by sheriff or ® of discharge by peace
ization initiated other appropriate officer, private
means ambulance service, or
other appropriate
means
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Department for Mental Health and Mental Retardation Services

1994 Revisions to KRS 202A (HB 207)

CONDITION: peace officer has reasonable grounds to believe that an individual is mentally ill
and presents a danger or threat of danger to self, family, or others if not restrained (KRS 202A.041).

Previous Law

Current Law

peace officer has reasonable ground to believe @ | same
person is mentally and presents danger
peace officer takes person into custody, detains peace officer takes person into custody and

without a warrant, swears out a warrant, and
takes person before a judge

transports him to a ital or psychiatric
facility; peace officer provides written
documentation to hospital or facility staff which
describes the behavior of the person which
caused the officer to take the person into
custody

rson held in jail pending evaluation by a
gﬁaliﬁed menta{I helzﬁm pr%fessional y

examination by qualified mental health
professional(s) and certification to the cournt
within twenty-four (24) hours

rson meets rson does not meet
involuntary admission | | involuntary admission
criteria criteria
person released

appropriat‘e court proceedings for futher
hospitalization initiated
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person held in a hospital or psychiatric facili
pending evaluation by a qualified mental health
professional

examination by a qualified mental health

professional and implementation of procedures

?gd’g 202A.028, 202A.031, or 202A.051 within
urs

same same

person released and
transported home by a
peace officer,
ambulance service or
other appropriate
means

if the peace officer has
B;qba le cause to
lieve the person has
committed a criminal
offense, the peace
officer may swear out
a warrant for the
person’s arrest

same

4/1/94



Previous Law

petition filed by a qualified mental health
professional, peace officer, county or
Commonwealth’s attorney or other person

court implements proceedings under KRS
202A.028 and orders person examined by a
qualified mental health professional

or

sets a date for a preliminaryhearing and orders
ﬁerson examined by two (2) qualified mental
ealth professionals within twenty-four (24) hours

person may be detained in jail awaiting
examination

if the person is not currently detained, the court
may issue a warrant for the person’s arrest in
order that the person may be examined

and

may issue a summons

if, upon completion of the preliminary hearing,
the court finds probable cause to believe that the
person should be hospitalized, the court shall
order a final hearing

or

if the court finds no probable cause, person shall
be released

if, upon completion of the final hearing, the court
finds that the person should be hospitalized, the
court shall order that the person be hospitalized

Department for Mental Health and Mental Retardation Services
1994 Revisions to KRS 202A (HB 207)

CONDITION: proceedings for 60 day or 360 day involuntary hospitalization (KRS 202A.051)

titions may also be filed by *any other
ﬁleterested pa):'ty" yany

same. If the person is not already being held, the
court may order a peace officer to transport the
person to a hospital or psychiatric facility. The
peace officer may designate other transporter

or

same. The freliminary hearing shall be held
within six (6) days from the date of holding

person shall not be held in jail waiting
examination. May be held in a hospital or
psychiatric facility

if the person is not currently being held, the count
may order that a peace officer transport the
respondent to a hospital or psychiatric facility
designated by the cabinet

and

may issue a summons

same. The final hearing shall be held within 21
days from the date of holding

same
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Department for Mental Health and Mental Retardation Services

1994 Revisions to KRS 645 (HB 207)

CONDITION: Emergency hospitalization of children (KRS 645.120)

Previous Law

a child appears in need of immediate
hospitalization; peace officer or other
interested party takes child to a hospital,
secure juvenile detention facility, juvenile
holsing facility or another less restrictive
alternative or files a petition for emergency
hospitalization.

a child appears in need of immediate
hospitalization; peace officer or other
interested party takes child to a hospital,
mental health facility or other less restrictive
alternative

no child shall be held in a secure detention
facility or juvenile holding facility unless a
status offense or public offense action is also

pending

upon the filing of a petition for emergency
hospitalization, a peace officer may place a
child uF to twenty-four (24) hours in a mental
health tacility, secureﬂ'uvenile detention
facility or juvenile holding facility or another

less restrictive alternative

upon the filing of a petition for emergency

italization, a peace officer may place a
child up to twenty-four (24) hours in a hospital,
mental health facility or another less restrictive
alternative

within twenty-four (24) hours of the filing of a
petition, the court may deny the petition or
1ssue an order authorizing a peace officer to
transport the child to a designated hospital for
evaluation

within twenty-four (24) hours of the filing of a
petition, the court may deny the petition or
issue an order authorizing a peace officer to
transport the child to a designated hospital or
mental health facility for evaluation

4

the peace officer may authorize the Cabinet, a
private aﬁency on contract with the Cabinet or
an ambulance service to transport the child

if, after evaluation, the child is found not to
meet the commitment criteria for involuntary
hospitalization, the child shall be released
immediately and transported back to the
child’s home county by an appropriate means
of transportation

an emergency hospitalization of a child may
not exceed seven (7) days, exclusive of
weekends and holidays, unless a certified
petition is filed before the seven (7) days expire

same

if it appears that a child committed to the
Cabinet is mentally ill, the Cabinet may use
state mental health facilities or other resources
for observation for a meximum of 30 days
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Talking to the Media

On your way out of court, you encounter a re-
porter who asks some questions about the case
of the client you are defending. Playing it safe,
you merely say, "No comment."

Here is an excerpt from the story that runs in
the next day’s paper:

“Furthermore,’ the prosecutor continued,
’the defense is obviously pandering to the
basest instincts of the jury, playing the
race card from the bottom of the deck,
and pinning its meager hopes on a series
of feeble, pathetic arguments.’

"The defense attorney had no comment."

Embarrassed that your caution has helped pro-
pagate such a bad impression, you vow to do
better next time. So when the reporter ap-
proaches you again, you talk at length, pro-
viding thoughtful, articulate answers to all her
questions.

But the next day, you discover that the story
bypasses all your trenchant points, printing
only one comment, which you tossed off in
passing. Taken out of context, it sounds like a
criticism of the judge.

Uh-oh.

Criminal trials will always be newsworthy, so
all criminal defense lawyers should be pre-
pared to talk to the media at some point. You
will need all of the judgment and rhetoric that
you bring to the courtroom. Journalism, how-
ever, operates with its own additional set of
rules and goals, which you need to become
aware of - preferably before the reporter sticks
the microphone in your face.

Why is the reporter seeking a comment from
you? Good reporters inform themselves by
gathering background information that will
help them write coherently and factually about
the topic at hand. Sometimes, however, even a
good reporter is a hurried reporter, close to
deadline, who simply needs to know the latest
facts, or needs a quote from your side, to
provide the appearance of balance.

Especially in law stories, where the antagon-
ism of defense and prosecution clearly indi-
cates the two sides which balance each other,
the reporter’s most immediate task may be to
make sure that each side gets quoted in the
story, even if the quote is "No comment."

If it should ever happen that a newspaper arti-
cle or TV spot omits your side of the story, to
the point of bias, then you have the right to
ask for a clarification or an elaboration. This is
a vaguely defined and variably enforced right,
but claim it nonetheless. Possible remedies
might include the printing of a tiny correction,
having your position aired in an update of the
story, or perhaps writing an opinion piece of
your own. Note that lopsided but unbiased re-
porting can result if a reporter’s attempts to
reach you are unsuccessful. Usually, she will
then mention that you were "unavailable for
comment” or "did not return a phone call.”

Most media trouble, however, derives not from
being ignored but from being misconstrued
when the reporter does talk to you. Here are
some strategies to bear in mind:

o Identify one to three main points which you
would like the reporter to present. If you
can anticipate that you will be interviewed,
rehearse your main points beforehand, write
them down, bounce them off your col-
leagues.

o Make sure to mention your main points,
even if you have to volunteer them because
the reporter didn’t ask a suitable question.
Politicians constantly promote their agendas
by responding with prefab statements,
which may or may not be germane to the
question being asked; you can make this
tactic work for you too.

o Reinforce the importance of your main
points. Slow down. Enunciate. Get louder.
Say "If I could say only one thing about this
subject, I'd want you to know that..."

o Once you have said what you want to say,
stop. This way, the reporter will have to
select a quote from among the jewels you
have provided. If you ramble, you're giving
the reporter some less-desirable material
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from which to choose. To fix this situation,
return to your main point after you've
stopped rambling, and put your faith in the
rhetorical devices of repetition and recency.

o Avoid saying "No comment” - it sounds

guilty and will not cancel out any damage
done by the more effusive comments from
the other side. The decision not to comment,
although neutral on its face, will always be
outweighed by the damaging comments
from the other side. If neither side com-
ments, there is no story; if only one side
comments, its views go unchallenged and
are more persuasive; if both sides comment,
the winner is the side with better facts,
accessibly and persuasively presented.

If you're not sure, say so, volunteer to get
the information and call the reporter later.
Or refer her to someone who can provide
the answers. If you say "T'll get back to you
on that," be sure to follow up. (Lawyers are
admonished never to ask a question you
don’t already know the answer to. You
shouldn’t answer questions either, if you
don’t know the answer.)

If asked for a response to a statement by
someone else, make sure you know exactly
which statement is meant. Don't give a re-
sponse to someone else’s sound bite unless
you are secure about its full meaning and
context.

Don’t be afraid to ask permission to write
down your answers to the reporter’s ques-
tions, and promptly fax them. (This ap-
proach is more appropriate for feature or
"news analysis" stories than for "breaking
news" stories, where deadlines are shorter.)
Some reporters don’t like to operate this
way, but ask anyway, if you need time to
gather facts or compose your statement.
Similarly, if an interview is being scheduled
in advance, you should inquire about the
subject matter to be covered, so that you
can better prepare your responses.

If the reporter asks a question you don’t
like, ask for clarification before proceeding,
provide a little background to correct his
error, or restate the question more posi-
tively in your response. You don’t have to
let the reporter dictate the context of the
discussion.
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o Don’t ask the reporter to let you review the
story before it goes to press. He will almost
never do it.

o Know the reporter’s "angle." You might as-
sume that the story is simply an update on
the Jones case, only to find out later that he
was asking about Jones in the context of an
investigation into prison overcrowding - and
you have provided irrelevant or possibly de-
trimental perspectives while missing an op-
portunity to address the real topic. Also, be
alert for any possible hidden agendas the
reporter may have, or any of his misper-
ceptions that you may be able to correct.

o You have the right to make your own re-
cording of an interview. You have the right
to stop an interview.

o InTV interviews, maintain eye contact with
the questioner, not with the camera. You
will appear more natural and sincere, and
you’ll be able to continue monitoring the
questioner’s subtle visual cues, which makes
your conversation more effective. Do not
speak directly to the camera unless you are
very comfortable doing it and there is some
unusual overriding reason to bypass the in-
terviewer and speak directly to the viewer.

o For TV or radio, remember that airtime is
limited. Be concise. The reporter will be
drawn to any statement that compactly pre-
sents a strong or interesting point. Con-
versely, the reporter will be impatient with
rambling stretches where you are speaking
in sentence fragments, pausing a lot, or
"thinking out loud."

0 When making your main point for radio or
TV, beware of excessive pauses - a tape edi-
tor might regard a pause as a good place to
cut. One lawyer tells of trying to compare
the prosecution and the defense, while being
interviewed on camera. Unfortunately, the
finished spot included only the first part,
cutting away before the lawyer continued to
say, "On the other hand...” - which provided
the meaningful context of the comment.

o It doesn’t hurt to write a thank-you note
after a reporter does an especially good job
with your story.

Attorneys may feel that their workload is al-
ready heavy enough, without the added burden
of worrying about making statements to the



media. The Department of Public Advocacy,
however, is increasing its attention on the
media, as part of an ongoing process of making
agency viewpoints better known. One of the
objectives of the Department’s evolving Stra-
tegic Plan is to "increase public education, to
explain the criminal defense role in the crim-
inal justice system."

Allison Connelly, Kentucky’s Public Advocate,
says, "The Department needs to be more pro-
active in two areas: In representing our clients,
we need to be more educated about how to talk
to the media. In representing the agency, we
need to remember that our power is in fact-
based comments." Connelly prepares for media
interviews by assembling hard statistics that
support her arguments.

The media have not always treated public de-
fenders fairly, and "we've been slow in re-
sponding to that," says Connelly. "We want to
become more proactive in initiating articles
that present our side clearly. At the same time,
we don’t want every DPA attorney speaking on
behalf of the agency. If someone has been in-
terviewing you about your client’s case, and
they shift to questions about policy or politics,
you should tell them to speak to [DPA General
Counsel] Vince [Aprile] or the Public Advocate
or someone else who can give them the facts
they need."

Reporter Thomas Tolliver, who has covered the
courts for the Lexington Herald-Leader for
years, says, "I have found that defense attor-
neys - especially in criminal cases - will criti-
cize the press for being one-sided. But the rea-
son for that is that we have access to so much
more of the prosecution’s side: witnesses, the
police, past court records. Defense attorneys
could help us out by providing more informa-
tion." He admits that this would make his job
easier, but notes that it would ultimately be in
the service of stories with more balance.

DPA attorney Kelly Gleason has had frequent
contact with the news media. She says that in

her training on media relations, trainers often
focus on "spin control.” Gleason maintains,
however, that "if you're 'up front’ with your
information," there will be no negative spin to
control. Keeping professional ethics guidelines
in mind, Gleason tries to provide complete in-
formation to reporters - furnishing them, for
example, with copies of her motions and other
matters of public record, instead of obliging the
reporter to request such items from the court.

Gleason practices caution in speaking to re-
porters, and does not speak "off the record,” but
she says she works on developing a working re-
lationship with reporters she has come to trust.

Gleason has worked on a case in which the
court imposed a gag order. Although gag orders
are often requested by the defense in an effort
to stanch the flow of damaging impressions
about the defendant, Gleason says that a gag
order was not helpful in this instance. "Once
the gag order was on," she said, "the informa-
tion that came out of the media was incredibly
inaccurate, but my hands were tied."

In training facilitated by the NAACP Legal De-
fense Fund at Airlie, Virginia, during the sum-
mer of 1995, Gleason found that the trend
among defense lawyers is to "embrace the
media," instead of avoiding them. "You can’t
ignore the media. People like Steve Bright and
Bryan Stevenson tell you to try to incorporate
the media into your case," she said.

The media are there, and they’re not going
away. Defense attorneys should train them-
selves to deal with the media in ways that help
communicate the best facts about their work,
their image, and their value to the justice
system.

[DPA library materials on media relations in-
clude: video V-541, Representing Clients in the
Court of Public Opinion by Vince Aprile and
Ed Monahan, and its accompanying handout,
The Care and Feeding of the Media by
Defenders; and Media Relations under Fire, a
pamphlet by McKone Public Relations. All are
available from the librarian.]

BRIAN THROCKMORTON, DPA Librarian
100 Fair Oaks Lane, Suite 302

Frankfort, Kentucky 40601

Tel: (502) 564-8006

Fax: (502) 564-7890

E-mail: bthrock@dpa.state ky.us
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Multicultural Initiative in
Psychiatric Hospitals

In addition to individual advocacy, the Pro-
tection and Advocacy Division focuses on sys-
tems level disability issues to address and
impact. To determine which issues should be
addressed as priorities, we rely heavily on
input from our citizen advisory bodies, as well
as the volume of individual cases and public
surveys.

In 1993, the Mental Health Advisory Council of
the mental health advocacy section reviewed
several potential priority areas. An African-
American Council member asserted that racism
is prevalent in public and private mental
health facilities and that the council should
recommend to the agency that this situation
should be addressed as a priority area. Her
concern was corroborated by an observation by
a P & A staff member that on one occasion,
80% of the patients in the most secure psychia-
tric ward in public facilities had been African-
American men. We had an extensive discussion
of the agency’s agility to impact broad social
issues such as homelessness, poverty, racism,
etc. Although those issues obviously affect per-
sons called mentally ill, P & A staff is inclined
to focus on quantifiable issues rather than
general goals.

A decision was made to review literature on
the topic, identify units characterized as "se-
cure” or for "violent" patients at each of the
three public psychiatric hospitals, and take a
snapshot of the racial composition of each.

Our initial information on discrepancies in
mental health service related to race and/or
cultural background was based on a document
developed by the Mental Health Law Project
titled Impediments to Services and Advocacy
for Black and Hispanic People with Mental
Illness (June, 1988). That document summar-
ized literature pertaining to the issue, with
several conclusions which reinforced our ori-
ginal concerns. Data collected by the National
Institute for Mental Health indicated that
black men were hospitalized at a rate 2.8 times
greater than white men, and black women at a
rate 2.5 times greater than white women.
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Among those hospitalized, 56.6% of nonwhite
men and women of all diagnoses were held in-
voluntarily compared 48.9% for white patients.
Black patients were diagnosed as having
schizophrenia at twice the rate of white
patients. That skew was even greater for wo-
men. Schizophrenia ranked last as a diagnosis
leading to hospitalization of white women, but
it was the leading diagnosis supporting the ad-
mission of black women. African-Americans
were diagnosed as having bipolar disorder with
significantly less frequency compared to Euro-
pean-Americans. One professional speculated
that the reason for the latter statistic is that
whites exhibiting the symptoms of mania are
called mentally ill while blacks exhibiting the
same symptoms are characterized as "happy-so
lucky."

Deborah J. Garretson, in an article in the
Journal of Multicultural Counseling and
Development titled Psychological Misdiagnosis
of African Americans (April, 1993) confirms
significant differences in diagnoses and treat-
ment among blacks and whites and speculates
that cultural differences are significant con-
tributors to this data. The observation of
"paranoia,” in a black patient by a white pro-
fessional might be construed as healthy caution
around whites in that individual’s culture.

There are numerous anecdotes by minority con-
sumers of mental health services which sup-
port the perception of a culturally insensitive
system. These range from overt racial slurs to
a being denied equal privilege levels given to
white patients.

A parallel set of anecdotes relates to patients
being treated by psychiatrists from different
countries. In one well-known story, a psychia-
trist with marginal understanding of English
asked a patient how he was doing. The patient
replied "cool." The psychiatrist ordered extra
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blankets should be made available.

It should be noted at this point that issues of
cultural sensitivity are not limited to treatment
of African-Americans by the system. The Pro-
tection and Advocacy Division has provided
representation to individuals incarcerated in
psychiatric hospitals who were from Kenya,
Iran, Iraq, Nationalist China, Korea, and Viet-
nam. We have represented individuals who
were deaf, blind, or deaf and blind. We have
had clients who openly characterized them-
selves as gay or lesbian. Many individuals in
public hospitals are from the so-called Appala-
chian culture. Other consumers have told us
that their appearance or physical stature af-
fected their treatment in hospitals. This com-

plex situation is further complicated by socio-

economic status, cultural background of treat-
ing professionals, and lack of availability of
minority professionals, among numerous other
factors.

Our initial survey of secure wards was reveal-
ing, if not strictly scientific. Almost eight per-
cent of Kentuckians were characterized in the
1990 census as nonwhite, with over seven per-
cent being African-American. The population of
minorities in public hospitals was about 14%,
again predominantly African-American per-
sons. At Central State Hospital, with an admis-
sions rate of 23.5% of admissions being black
or "other,” 67% of the patients on the most
secure unit were persons of color. At Eastern
State Hospital, with a minority admissions rate
of 6.5%, 23% of the patients on the secure ward
were black. At Western State Hospital, with
16% minority admissions, 25% of patients on
secure wards were black. Overall, 36% of
patients on the most secure wards were per-
sons of color, significantly higher than the
overall hospital population of 14%.

With the above information, our Advisory
Council recommended that we adopt correction
of apparent overrepresentation of minorities on
secure wards as a systemic priority. We sum-
marized the above in a May, 1993 letter to
Dennis Boyd, who was Commissioner of the
Department for Mental Health/Mental Retar-
dation, and we requested further review of the
data consideration of multicultural training for
hospital staff, and review of specific cases.

Commissioner Boyd responded by appointing
an internal work group to gather long term

information, review specific cases, and make
recommendations regarding the concerns raised
by the advisory council. On September 30,
1994, after numerous delays/acting Commis-
sioner Don Ralph met with Protection and Ad-
vocacy staff to discuss the work group’s sum-
mary document, titled Persons of Color on
Secure Wards. That document stated in part
that: "At every facility, at the time of the chart
review, there was a disproportionate number of
persons of color on the secure units as com-
pared to the number of persons of color in the
total population." The report further stated
that the number of African-Americans charac-
terized as having schizophrenia was 84%, while
62% of Caucasian patients had that diagnosis.
The report stated that reasons given for secure
ward placement were similar for both groups.
It pointed out that such factors as socio-
economic status and involvement with com-
munity mental health centers were variables
which affected hospitalization rates. The work
group recommended that the Department work
with P & A in "developing and implementing a
training curriculum related to culture, aware-
ness and sensitivity,” and that a "racially
mixed clinical review team" should review the
status of each person on the secure wards.

The clinical review team was also asked to dev-
elop culturally sensitive recommendations for
on-going reviews of placement and continued
stay for individuals on these units. The recom-
mendations were then to be submitted to their
governing bodies for approval.

Those teams began functioning n early 1995.
Recommendations were made for several indiv-
iduals regarding their need for a secure place-
ment. Criteria for placement on more secure
units was also reviewed. At Western State Hos-
pital, the criteria for placement on a locked
ward is as follows:

1) Patients who have been identified as AWOL
risk.

2) Patients who have a high potential for
violence.

3) Patients who require active psychiatric
treatment of an intensive nature such as
frequent seclusion, frequent mechanical or
chemical restraints.

4) Patients who require consistent and ongoing
monitoring of whereabouts of patient to as-
sure safety such as patients with extreme
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psychosis or patients who are too confused to
function on an open ward.

According to all the charts reviewed on iden-
tified locked units at WSH, each patient must
"no longer display episodes of agitation” in
order to be released from the secure wards.
One 59 year old African-American woman had
been on a secure unit since 1977. She had not
yet met her treatment plan goal of "no further
episodes of agitation" for a period of time.

In 1993, 15% of persons admitted to that facil-
ity were African-American. Twenty per cent of
the patients on secure wards were African-
American. In 1596, 14.5% of persons admitted
were African-American. Over twenty-one per-
cent of persons on the locked units were black.

The admission criteria to the Grauman unit at
Central State Hospital is as follows:

1) Mentally ill patients found incompetent to
stand trial for felony offenses. Such patients
are usually court-ordered there for treatment.

2) Patients from other state psychiatric urn’s
with aggressive or violent behaviors likely to
respond to the...expertise available on Grau-
man. These are patients who cannot be man-
aged in the general hospital population and for
whom treatment in that setting has proven in-
effective.

In 1993, 32% of persons admitted to Central
State were African-American Sixty-three per-
cent of the persons on the Grauman Unit were
African-American In 1936, 31% of persons ad-
mitted to the hospital were African-American.
Forty-one percent of persons on the Grauman
Unit were black.

Effective 8-1-95, Eastern State Hospital (ESH)
had eliminated Wendell 2, its "violent" ward.
As a result, admission to any ward is now
based on anticipated length of stay. The
patients on their long-term ward have been
identified as "unable to handle an open ward."
To get off this ward, the patients must go
through a series of "levels."” When they main-
tain an "A" level for a predetermined length of
time, they can be released to an open ward or
to home. We found that a number of patients
on this unit have been in the hospital in excess
of three years.

From 1993 to 1996, the percentage of African-
Americans on secure units decreased from 31%
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to 27% This number is still in excess of the
16% of African-Americans in the 1996 general
hospital population.

Elizabeth Rehm-Wachtel succeeded Dr. Ralph
as Commissioner for Mental Health/Mental
Retardation. She assured P & A staff that she
was committed to completing the initiatives
begun by her predecessors. A tentative date for
training persons to train facility staff on
multicultural sensitivity was set for July 1995.
Five months after that date, the training had
still not been implemented.

We invited Commissioner Wachtel to our Feb-
ruary 23, 1996 Advisory Council meeting, as
well as civil rights leaders and representatives
of the media. She responded by directing that
a Multi-Cultural Training curriculum be com-
pleted and implemented by April/1996. She fur-
ther directed that the Clinical Review Teams

‘be placed fully active. The first MCT training
"~ was done the fourth week in April and con-

sisted of 30 facility employees who will in turn
train all facility staff. All public facilities were
represented. The training was excellent by all
accounts, focusing on a wide variety of issues.
We are awaiting a timetable for training to be
completed for all facilities. All new hospital
employees are to be trained. Commissioner
Wachtel and her staff are to be commended for
their commitment to addressing this issue.

Our long range plan is to return to the facil-
ities and take another snapshot subsequent to
completion of the training of all employees and
take another snapshot. Our goal is elimination
of disparities based on race and cultural back-
ground, along with heightened awareness of
cultural issues among persons treating persons
with mental illness.

BILL STEWART

Protection & Advocacy

100 Fair Qaks Lane, Suite 302
Frankfort, Kentucky 40601

Tel: (502) 564-2967; Fax: (502) 564-7890

Bill Stewart has been supervisor of the
Kentucky Protection and Advocacy Division’s
Mental Health Section since 1986. Protection
and Advocacy represents individuals in public
and private psychiatric facilities. A significant
number of mental health clients have issues
related to KRS 202A.

3



Appalachians as a
Cultural Group: PartII

Understanding a culture requires gaining in-
sight into the rituals of a culture. One such
ritual, is the burial of a corpse. In life outside
the mountains, loved ones are spared preparing
the deceased for burial by a funeral service.
The Appalachian culture still clings to the old
ways of burial, in some families. Here are some
areas to explore deaths of loved one which is a
significant stressor and event in a person’s life:

Significant People in Defendant’s Life
Who Have Died - Parents, brothers or sisters,
grandparents, friends, neighbors, etc. Date of
death? Cause of death.

Any premonitions, unexplained matters/dreams
that portend the death, family signs that
someone will die?

How they learned of the death.

What funeral home was used to handle the ser-
vice, anything that they avoid during a funeral:
looking into the coffin, going to the interment,
etc.

Were photos taken of the deceased in the

‘ coffin?

If the client saw the death happen [see section
under traumatic event] saw the person dead
before ambulance arrived/hospitalization, vis-
ited the person in the hospital, prepared the
corpse for burial, attended the wake/funeral.

Particularly note: death by abuse or accidental
poisonings, farm accidents, drowning in floods,
trailer fires, suicides, car wrecks, murders,
shoot-outs with police or law enforcement offi-
cers.

Particularly note if client/family member was
incarcerated and could not attend the service
or interment.

Coffin open or closed, embalmed or not, type of
casket, was the wake at the family home? Who
stayed drunk during the days before burial?

Cris Brown

Family problems over burial, property of the
deceased, arguments after the death.

How often do they think of the dead person, do
they have any mementos that particularly
cause them to remember them? How often do
they go to the grave?

Grieving process: length of time. Ability to
mourn, family attitude toward death and ill-
ness. If the client’s life changed in any way.
Recurring dreams about the death/loved one.

Land disputes or lawsuits regarding the distri-
bution of the deceased property or the land
line.

Any regrets about things left undone or left
unsaid.

Exercise:

To demonstrate the kind of detail that can be
given on a question or subject group in this
screening device, what follows is a discussion of
my personal experience with a "home" burial.

I heartily recommend that anyone who con-
ducts interviews answer the social history
questions yourself. Only then can you get an
idea of the kind of detail that exists, versus the
kind of responses you receive from persons you
interview. Once you've done that, you will ap-
preciate the detail, difficulty, and the time it
will take for clients to begin telling their story-
the life and times of the client.

When my brother, John, age 26, commit-
ted suicide in 1980, the day before my
son’s first birthday, I received word
when the city police came to my door
with a note to call home as there was an
emergency. As we didn’t have a tele-
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phone, I used my Indian neighbor’s
phone to call home.

My brother, Charlie, told me that John
had shot himself. I asked Charlie what
hospital he was in, and then Charlie told
me he was dead. My Aunt Loretta sent
money for us to come home for the fun-
eral as we were poor college students.

John shot himself at my Dad’s house.
Dad convinced the Kentucky State Police
not to perform an autopsy. My mother
kept insisting that my father had killed
John. John was shot between the eyes
like Dad killed the livestock we but-
chered for food. Dad refused to have
John at a funeral home. Mom wanted to
storm Dad’s house and get the body. I
told Mom that it didn’t matter now.

As this was the first family member who
had died in my family, I was very shak-
en. My husband was no comfort. He
stated that my brother was better off
dead, and he envied him.

My husband refused to stay at my
mother’'s house, as he considered it too
primitive. I was torn between hurting
my mother, who needed me, and dealing
with my husband. We stayed at my
aunt’s house. I had to care for my one
year old son all the while, as, of course,
my husband wouldn’t.

I didn’t grieve outwardly. I was numb. I
couldn’t sleep. I felt like a failure: "why
couldn’t my brother have turned to me or
someone before he killed himself?” The
irony of his having survived a horrible
childhood, only to kill himself, stayed
with me. I was angry at God. I felt guilty
to be alive. I kept obsessing about what
his last thoughts were before he pulled
the trigger. The despair he must have
felt when he pulled the trigger haunted
me. I wondered if he felt pain. I won-
dered if he died instantly.

My brother, Bill, washed and dressed
John in a brown suit for the coffin. The
suit had been worn by various family
members for formal occasions, most
recently my baby brother’s graduation
from high school.
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My Uncle, a carpenter, made the coffin
hastily. My mother lined John’s coffin
with a satin material. Red, I believe.

Mom insisted on lilies for the coffin. My
husband worked at the EKU Agricultur-
al building and all we had were red
roses. I tried several florists, but as it
was late November I couldn’t find any
lilies. An aunt made a rose blanket
spray for the coffin. I thought it was
suitable for the coffin. Mom clearly
wasn’t happy with the roses, even
though there were dozens of them.

On the evening of the day he died, a
wake or the sitting up with the body,
was held by the men of the community
and family, some of whom drank, and
got very drunk.

Due to rather warm conditions for Nov-
ember, John had to be buried immedi-
ately. John was buried unembalmed, as
is our way, in the Brown family plot.
The coffin was opened at the graveside.
I ran to the opposite end of the grave-
yard with my back to the assembly, until
my mother asked me to come and see
John. I remembered thinking that if my
mother could look down on the corpse of
her son, I could do as she asked. That
was one of the longest trips I have ever
taken from the end of the graveyard to
the coffin. Although I was loathe to see
my brother horribly disfigured, 1 sup-
ported my mother as she said her good-
byes. A small bandaid had been placed
between John’s eyes where the bullet
entered. Bloody cotton was in his nose
and ears. His eyelids and sockets were
bluish, as were his lips and fingers. His
folded hands weren't placed just so, and
his legs weren’t either, as the feet had
splayed apart, but he wasn’t disfigured
as I had imagined. I kept waiting for
him to move and open his eyes, but he
didn’t.

I came to understand why flowers were
associated with funerals, aside from
their beauty and meaning. Their scent
covers the odor of death and decay. I can
still remember the odor of his decaying
body.



My family had the family pastor, Rev.
Short, say a few words on the hoary
morning, John was buried. My grand-
father, who I had never seen cry, wept
copiously. When the Minister began to
weep and pray, my father, said to him,
"Keep it short, Short." To my horror as I
looked on, my father retrieved a hand-
kerchief from John’s suitcoat pocket, I
thought to wipe some leakage, but in-
stead he had planted the handkerchief
on the body to use to interrupt the
service and end it.

My brother, Bill, took a photograph of
John in the coffin, as is common in
Eastern Kentucky. I have forbade him
from ever showing the photos to me.

John’s final resting place was not co-
incidental. Years ago my great-grand-
mother had a dear friend of the last
name, McClees, that wanting to wake up
for the Resurrection with her, and so,
she was buried in the Brown family plot.
When the woman’s daughter died, nat-
urally, she wanted to be buried next to
her mother. My father had the grave dug
beside the "intruders,” in order to
prevent further burials of non-family
members.

If you do as I suggest, you will realize that
when you address a topic you are giving not
just facts, you are giving feelings and the
undercurrents. If the same information is
drawn from the client, that will help you
understand the client, and his rearing, and the
meaning that he/she attaches to events that
have occurred.

Siblings

Part of your job in screening is to collect po-
tential sources of information or witnesses, and
record the means of contacting them. Family
members are always important resources.

Prosecutors often point out through cross-ex-
amination that the siblings are all law-abiding
citizens and haven’t killed anyone. One of the
tasks of the mitigation investigation is to ans-
wer the question, "Why this client, and not one
of the other children?" Gaining an understand-
ing of this requires looking at the favorite
children of the family, who received support

from a family member, another adult, the
school or any intervening person or entity in a
sibling’s life that validated the person and
served as a support system for the sibling.

Matters to explore:

¢ Obtain a listing in order of birth full and half
blooded siblings or taken-in children.

* Get the names of siblings, ages, the names of
their spouses, addresses or phone numbers,
and the names of their children.

* When they last visited, telephoned, wrote the
client, if they have as history of alcoholism, or
drug use, mental problems or 'nerves,"
significant health problems.

* Find out if the client lived with them for any
length of time, level of education, occupation,
length of employment, were they in the service,
criminal convictions? Any problems with the
client, why?

* Are any of the children "lost,” living on the
street or have never been heard from in many
years.

* Were any of the children thought to be by
someone other than the father?

* Find out why if there are great age differ-
ences between the children;

¢ What was each child known for?
¢ Explore regarding any dead siblings.

¢ Ask about half-brothers and sisters, and if
any children were adopted or taken-in.

¢ Find out who the client is closest to in the
family and why.

* Were there were any favorites in the family,
comparisons made, conditional love; by father/
mother; grandparents?

* If the client was the last child in family or if
appropriate ask about babying of the client;
(e.g. Communication style; calling older child
cute”; holding child on lap when too old; having
the child sleep in the parent’s bed.) Overprotec-
tiveness or clinginess. Age inappropriate
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(under or over) demands by the parents (e.g.
regarding home chores, dressing).

« Parental expectations of the client- what did
they want for the child: financially, future,
career. Particularly any unreasonable expecta-
tions given the level of ability, opportunities
available to the child or limitations.

Home Life
A. Quality of Life

Find out how many rooms the houses they
lived in had. Did the houses have running
water and an inside toilet; sleeping arrange-
ments; allowed privacy, T.V. - how much T.V.
did you watch, was that controlled?;

How were clothes washed and dried? Wringer
type washer, clothesline, laundromat, relative,
clothes hung around stove?

Method of heating - gas or electric, coal stove,
wood stove, heat from oven, fireplace, kerosene
heater? Were portions of the house closed up or
unheated in the winter?

Method of cooking and preservation of food:
wooden stove, open fire, portable stove, gas or
electric, refrigeration, cold storage shed,
underground cellar.

Did the family slaughter chickens, cows, lambs,
and pigs, etc.? How did the client feel about
that?

Food stuff: was there a lot of fat and sugar in
your diet, did you eat mayonnaise/lard sand-
wiches, cornbread in milk, no breakfast, one
meal a day and that always the same food.
Poor nutrition, was the client a picky eater
who did not eat garden vegetables.

Did the family practice any homemaking skills
such as making butter, making soap, making
baskets or containers, making brooms or tools,
making of toys, making of meal from corn?

Any decorative utilitarian skills: quilt making,
weaving, cornshuck crafts, horsehair brushes,
ete.

Did the family take vacations - who went

along, where did they go, Was it mostly to visit
family in other states or counties of Kentucky?
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How were summers when school was out
spent? Hoeing corn, raising tobacco, berry
picking, harvesting cash crops such as pickles,
canning foods, working on the farm, hired out
as hired help to others?

- What did the family do for fun - recreational

and shared family activities: fishing, picnick-
ing, card playing, watching T.V. programs
together?

Did the family go to the county seat for books
or magazines, trips to library; or go the book-
mobile, if read to;

What were bedtimes like? Was there a set
bedtime?

Who did you most want to grow up to be like
when you were a kid?

Isolation: living far away from others, far from
children your own age, far from town or the
road or at the head of a hollow. Having little
contact with persons other than your immedi-
ate family.

Eccentricities of the family: Use of soap powder
for shampoo, extreme thriftiness, doing things
you later find out isn’t the norm.

B. Chores

Did the client and siblings have to work
around the house and help out; what were
their responsibilities, were any of them dan-
gerous such as working with a machine or elec-
tricity, did they receive an allowance; were
there nights you were kept up working, were
there times when you were kept out of school
to fence or find a stray animal, were the child-
ren paid to help out; were they required to
serve the others in the family: were girls and
mother required to wait until after the men
had eaten to eat; were girls required to clean
up after men, including their dishes, clothes,
and sleeping quarters?

Parent’s Marriage: How did the parents
meet? How long did they date? Where were
they married? :

How many times had mother/father been
married?



How would the client describe his parent’s
marriage, were they physically affectionate
toward each other in front of the children;

Did the parents work as a team, communicate
well, were they friends, take time to be alone,
or trips, just they two?

Who was the disciplinarian? What was the
division of labor like in terms of chores?

Extra-marital affairs. Other children
somewhere.

Were the parents happy? Was one parent gone
for any length of time. Any period when one or
the other went home to their parents. Why?

Any male/female role reversal?
C. Domestic Violence

Domestic violence occurs in one of four families
as a regular occurrence. Fifty percent of all
marriages have experienced at least one violent
incident. Although domestic violence is not a
class issue, my experience has been that most
of the clients I have interviewed revealed a
domestic violence background.

Violence was present in my family. There is
fundamentally a view in Eastern Kentucky re-
garding the need to "myob” and not get in-
volved in someone’s family business, that mar-
ried people "have a license to fight," a belief
that men have dominion over women by Scrip-
ture, or other traditional views regarding male/
female roles, and an apathy by local officials to
the criminality of domestic violence. Not one
time, did the police respond to calls regarding
my father abusing my mother. There is a pat-
tern of children who witness abuse growing up,
solving problems with aggression as they have
learned. There is a correlation between a loos-
ening of inhibitions through drugs and alcohol
and aggression. The abuser may excuse their
violence as a result of being high or drunk.

There are many kinds of abuse: physical, sex-
ual, financial and emotional. Some physical
abuses are: locking a person out of the house,
abandonment such as stopping a car and
throwing a person out and driving away, refus-
ing medical help for an illness, and subjecting
a person to reckless driving. Some sexual
abuses are: publicly showing interest in

another person, criticizing a person sexually,
forcing sex acts that are unwanted, having sex
when a person is just home from the hospital
or sick. Some financial abuses are: harassing a
person at work, destroying books, homework,
clothing supplied by job, and making a person
beg for money for necessities. Some emotional
abuses are: refusing to socialize with a person,
manipulating a person with lies and contradic-
tions, and public or private humiliation.

Explore if there was any violence between the
parents at any time, what that was about,
specific instances. How did that make him feel;
was there ever any gun play?, attempts to in-
tervene. Level of violence, if it was greater at
any time, did the children have to leave the
home to escape the violence, go to an abuse
shelter, did the mother ever retaliate or try to
get the kids to retaliate? Were the police ever
called? Did the Sheriff refuse to come to the
home to intervene? Violence directed toward
kid as well? Any adult aware of this violence,
apartment manager, and if any complaints
were filed with the police. Any State agency
notified of the abuse?

Explore the documentation that might exist
about incidents of violence. Who was aware of
the violence? Who did the client ask to help?
How badly was the parent hurt; ever require
medical attention?

Was any relative aware of the abuse of their
daughter, but refused to intervene as that was
a woman’s role to be beaten by her husband or
not their business.

Controlling behaviors: excessive possessive-
ness, isolation geographical and from other
people, controlling what mother wears -
clothes, hairstyle, or makeup, who she sees,
refuses to allow her to go to grocery store or
church, takes mode of transportation away
from her, locks her in the house or in a room,
where she goes, times her absence, leaves
marks or bruises so that she can’t leave the
house, goes with her everywhere, records mile-
age, questions everything she says or does.

Be aware that a parent may teach or enlist the
children’s help in abuse by undermining the
parent’s authority and by children also abusing
the parent verbally, emotionally or physically.
Boundaries are more permeable.
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Divorce

Did the parents separate or divorce, what was
the reason for the divorce, was the divorce
amicable, who got custody of the kids, did the
other parent visit regularly, contact with other
family members for mother and father/step-
parents and their children after the divorce,
did the parent pay the child support, did the
parent give up parental rights to avoid paying
support, did the divorce cause the client to lose
contact with a parent, did the family’s financial
status change after the divorce. How did the
client’s life change?

D. Housing

Did anyone else lived in the family home for
awhile; get names, current addresses/phone
number, relationship and details about what
incidents that they might have witnessed, and
how long they stayed with the family.

E. Alcohol/Drug Abuse

Was there any alcohol (siblings, parents) or
drug abuse (could be prescribed medicine) in
the family;

Smoking of jimsonweed, which contains a nar-
cotic poison; or any other herb.

Family history. Who in the family drank/used
drugs?

Use of moonshine, drinking of other than etha-
nol such as shaving lotion, rubbing alcohol,
over the counter cough or cold, medicine pro-
ducts, or fermented honey/ canned goods.

Frequency of drinking, problems when the par-
ent drank.

Did anyone drink a bad batch of moonshine?
Awareness of the ingredients in moonshine
such as battery acid to increase potency of the
moonshine. Loss of eyesight permanent or
temporary due to bad moonshine.

F. Runaway

Was there ever a time when the client ran
away from home overnight, stay in a cave or
cliff overhang? Did the client ever run away to
avoid abuse? Did the client spend most of his
time somewhere other than in the home? Stay
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with his grandparents, aunts and uncles, etc.
to run away from problems at home. Marry
early, quit school and go to work early, and
join the service at an early age to get away
from a bad homelife. [Note when siblings did
so, as well.]

G. Money

Was the lack of money a problem at your
house? Has the family ever moved to avoid
paying rent? Been turned out of a house?
Have you ever been sued for a bad debt or had
things repossessed/bankruptcy?

Has the parent/sibling ever made money ille-
gally - growing pot, stealing, criminal activ-
ities, prostitution, making moonshine or run-
ning moonshine or alcohol, selling drugs, cock
fighting, dog fighting.

Cheating on welfare, not reporting father in
the house, not reporting income, intentionally
get pregnant to attempt to get married to
father/for more money, buy goods with food
stamps illegally such as cigarettes or liquor.

Did you help make money by collecting ginseng
or bloodroot, pick up pop bottles or cans, etc.
Ever been hired out as help, but receive no
money as parent collected the money?

H. Homelessness

Have you ever travelled around without a
home or any regular place to live? Did you
ever camp out all summer and winter. Live in
a cave or cliff hanging. Live in a house that
was abandoned. Live on the river. Stay with
strangers. Leave the state and hitchhike. How
did the client get by? Exposure to hunger, bad
experiences, extremes of heat and cold, stay in
missions/ flop houses? Prostitute self for mon-
ey, food, warmth. Same sex/opposite sex, older
mary/ woman? Arrests for vagrancy/prostitu-
tion.

I. Discipline

An interesting phenomenon has come up re-
cently in several cases: Parents who force their
kids to fight. While reading the newspaper, 1
saw an AP blurb on a Michigan couple who
were placed in jail for making their twins, a
boy and girl age 6, fight each other "to teach
them a lesson about their constant quarreling.”



[AP, Lexington Herald-Leader, June 26, 1996.]
This discipline method quixotically attempts to
teach them not to fight, by fighting. Another
form of the known discipline taboo, "Don’t do
as I do, do as I say."

In my experience the favorite child of a parent
is championed by the parent and egged on to
beat up the weaker, sick child. Be aware of this
phenomenon as you screen for family
pathology.

Another common thread that runs through
investigations I have undertaken is the parent
who cannot admit their child has done wrong,
and will not allow the usual consequences to
take place to teach the child that they will be
punished if they do wrong. An added feature to
this parenting style is to keep their kids home
most of the time to avoid confrontations that
occur when someone, such as a teacher, cor-
rects their child. These parents fight the bat-
tles for the child, give the message to the child
that the other person was wrong, not the child,
bail the child out when they get into trouble,
and have fights, verbal or physical, with teach-
ers and family members if they tried to correct
the child or punish them.

Problems with power in the family, occur in
families where a parent is weak, either
through illness, depression or weariness.
Younger children may be subjected to abuse by
older siblings.

In families where the mother is absent or un-
available due to illness, an older daughter may
take her mother’s place in every sense of the
word. It may be that the father turns to the
daughter without the mother’s knowledge or as
sometimes happens, the mother assists the
father and holds the daughter down and asks
the daughter to submit to the father’s sexual
advances as he has needs the mother can not
meet.

Ask the following questions:

Talk to the client about discipline and the
differences between the way the mother or the
father would discipline, if there are any times
when the client left home because of discipline,
thought about running away, parental over-
whelmedness. Were there different rules for
boys and girls in your family? Was the father/
mother jealous of the children? Did they take

out anger that arose out of another situation
on the children?

Role reversal where the child was a 'little
parent” to siblings or parent’s caregiver.

Do parents or others in the household tease or
harass the child? Frequency; terms; phrases;
client’s response: ignore/withdraw/complain to
adults/tease back/physical fighting.

Psychological Abuse. Told lazy, stupid, in-
competent, ugly, useless, would wind up in jail
or the gutter. Called or said anything else that
hurt? Humiliated for bedwetting, the way you
talked, or looked.

When you were growing up, did you:
* Have an imaginary friend?

¢ Ever feel your parent (caretaker) was going
to abandon you? Did (he/she) ever threaten
to leave you?

* Ever fear for your life? Did anyone ever
threaten to kill you? - Ever fear serious
injury? Did anyone ever threaten to
cut/mutilate/hurt you?

¢ Ever think about or attempt suicide?

* Describe incident(s). Find out what client
did in response to these actions, feelings.

* Did anyone ever say things to you that were
hurtful or embarrassing? Say things that
made you feel worthless or different?

* Did you ever feel ignored or rejected?

* Did anyone ever take away or destroy
something special of yours (e.g. pet,
pictures)?

¢ Did anyone ever force you to be away from
someone you loved for a long period of time?
(Get details)

* Were you treated any differently from other
children in your home? In your neighbor-
hood? In your school? Shamed. Told that
you were a bastard. Told by a parent that
he or she wished you would die.
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e When you were a young child, did anyone
show you pictures or movies about sex?
About violent murders?

e How old were you when you first used
alcohol? Drugs? Did a parent (caretaker)
give you any alcohol or drugs?

« Did anyone make you (as a child) do things
you felt were wrong?

o Ever feel that you were mistreated.

Physical Abuse. Ask if adult/caretaker ever
did any of these things to the client as a child
(and get description of incident(s):

* eye injury
o appropriate medical treatment not sought
* slap, claw, scratch

* hit with fist or object (e.g. - belt, cord)
* burn

e twist arm, leg or neck

* hair pulled

* kick

¢ thrown bodily

¢ strangled/choke

¢ object thrown at

¢ locked in a closet or other place

¢ dunked, tried to drown

e tied up

¢ threatened with knife or gun

¢ used knife or gun

¢ burnt by cigarettes

e made to eat hot foods

¢ electrical shocks

Ask if client (as a child) ever saw an adult do
any of the above things to another child or
adult. Get description of the incident(s).

Always find out:

e Who was the perpetrator; relation to the
child

e If anyone‘ witnessed the situation; get
confirmation from witness if possible

e What did the client do after acts of
maltreatment;

e Who could he (she) tell; if he (she) told,

what did the person do? Who could he (she)
turn to for help?
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» Source of resilience: social support, self-
esteem

e Ask about what usually happened when the
client got into trouble at home as a child...
as a teenager.... What was the worst thing
that ever happened when he/she was in
trouble?

¢ Ask about what usually happened when the
client got into trouble at school (or resi-
dential institution or other setting according
to the social history). What was the worst
thing that ever happened when he/she was
in trouble?

For every incident that is described that sug-
gests use of physical force against the child,
find out:

e Was he/she injured? Any marks, broken
bones? Medical attention given? Look for
scars, medical records.

¢ How frequent was the use of such force?
(e.g. daily, weekly, monthly)

Sexual Abuse. By anyone, playing doctor, ap-
proached by a sibling because you slept in the
same bed, had an older sibling expose him or
herself to you, forced to perform sexual acts,
such as cunnilingus or fellatio, other family
members, state intervention. Had a neighbor
touch you or expose himself to you.

Been exposed to animals breeding by an adult
who forces you to watch, seen a human have
sex with an animal.

Knowledge of a minister’s sexual escapades
with church members, approach by a church
member, or deacon in a sexual manner.

Shown photographs, books, movies, or sexual
materials of any kind. Videotaped or photo-
graphed nude.

Invasions of privacy by coming into bathroom
when bathing, or performing bodily functions,
bedroom when changing, peeping, etc. Com-
ments on developing body: nipples, periods, etc.

Incidents where the client sexually abused
someone, forced into sexual behaviors.



Always find out:

e Who was the perpetrator; relation to the
child

¢ If anyone witnessed the situation; get
confirmation from witness if possible;

¢ What did the client do after acts of
maltreatment;

¢ Who could he (she) tell; if he (she) told,
what did the person do? Who could he (she)
turn to for help?

s Source of resiliency: social support, self-
esteem;

¢ Has anyone ever tried to touch you or fondle
you in any way that you didn’t want to be
touched?

¢ Has anyone ever tried to have you touch/
fondle them against your will?

e Has anyone ever tried to have sexual inter-
course with you against your will? Get
description.

¢ Find out if it was anal, oral, genital,
whether penetration occurred.

* Was force or threat of force used?

¢ How many times did it happen?

* Did anyone else try to do this?

Ask if client (as a child) ever saw an adult do
any of the above things to another child or
adult. Get description of the incident(s).

CRIS BROWN

Brown Investigations, Etc.
1107 Grand Avenue
Frankfort, Kentucky 40601
Tel: (502) 227-9672

Fax: (502) 227-9672

George Sornberger
The preliminary hearing may very well be the
most important stage of your client’s criminal
proceeding. It will likely be the first oppor-
tunity that you have to question the prosecu-
tion’s witnesses under oath. More importantly,
it is a powerful "reality check" for your client.
Oftentimes your client is still in denial about
the severity of his or her situation. However,
once the first police officer takes the stand and
presents testimony about the arrest, your client
may develop a better appreciation of the ser-
iousness of the matter. It is an opportunity to
educate the defense team, your client and your
client’s family about the nature of the charges
and the relative strength of the prosecution’s
case. And just like the previews of coming at-
tractions at the theater, it gives us the high-
lights of the events that lie ahead. The prelim-
inary hearing is also a forum to make motions
for immediate relief such as NOTICE TO PRE-
SERVE PHYSICAL EVIDENCE or REQUEST
TO INSPECT CRIME SCENE, as well as set-

Preliminary Hearings

John Niland

ting up issues such as the right to a SEPAR-
ATE TRIAL in cases with multiple defendants.

Armed with a subpoena you can now compel
testimony and require the production of re-
cords. As far in advance of the hearing as
possible issue subpoena duces tecum for the
records you want to see such as insurance com-
pany reports, phone records, ER and other
medical records, photographs and test results.
You can attach a letter to your subpoena ex-
plaining that the records custodian may or may
not be called as a witness on the day in ques-
tion, and that the subpoena may be complied
with by furnishing true copies of the docu-
ments to you, with the witness "on call.” Al-
ways explain that if they prefer they can
actually appear in person with the originals.
Most people are happy to give you the copies as
long as they have the subpoena to cover them.

The following suggestions will help you in the
preparation for the hearing. Some will be ob-
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vious, but are often overlooked. The prelim-
inary hearing can expose fatal weaknesses in
the Commonwealth’s case. Your interrogation
of the prosecution’s witnesses can set the tone
for future relations with that witness and can
serve as an impeachment tool at trial. The test-
imony can preserve favorable evidence from a
witness who is later unable to appear. The pre-
liminary hearing transcript will assist you in
trial preparation. See RCr 3.16 concerning
your right to secure a copy of the tape or re-
cording of the hearing. Also, the preliminary
hearing can assist you in making effective
arguments such as the necessity for early psy-
chiatric examination or identifying areas early
on where you will need expert assistance. In
your ex parte application for funds you can cite
to the testimony at the preliminary hearing in
support of your requests.

Time Frame

You are entitled to a preliminary hearing with-
in 10 days of arraignment if your client is in
custody, or 20 days if free on bond. See RCr
3.10. Don’t waive these time periods unless you
need more time to investigate the case and you
know that your client can make bond and that
the Grand Jury won’t be meeting in the mean-
time. Be extra careful in the high profile case
where the prosecution may convene a Special
Grand Jury or a special session of the regular
Grand Jury. But see KRS 29A.220. Don’t
waive the hearing unless you get something
very good in return. Consider waiving only the
time requirements (10 or 20 days), assuming
that the Grand Jury will not meet in the mean-
time and if they will lower the bond to some-
thing the client can make. Otherwise make
them conduct the hearing within 10 days. See
RCr 3.10(2). Your client SHALL be discharged
from custody if the preliminary hearing is not
held within the prescribed time limits.

Confrontation

See California v. Green, 399 U.S. 149, 90
S.Ct. 1930 (1970) and RCr 7.22 on the issue of
whether the preliminary hearing testimony of
an unavailable witness is admissible at trial.

Section 11 of the Kentucky Constitution and
the Sixth Amendment to the United States
Constitution require an accused to have the
right to confront his witnesses face to face.
However, in Ohio v. Roberts, 448 U.S. 56, 100
S.Ct. 2531, 65 L.Ed.2d 597 (1980), the United
States Supreme Court held it proper to allow
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the prosecutor to introduce at preliminary
hearing testimony of an unavailable witness at
the defendant’s trial. The witness had been
subject to cross-examination by defense counsel
at the preliminary hearing, and therefore no
Sixth Amendment violation was present. In
Commonwealth v. Bugg, 514 S.W.2d 119 (Ky.
1974), the Kentucky court ruled that the prior
transcribed testimony of a witness, now de-
ceased, which was given under oath at an
examining trial, subject to cross-examination,
in a lower court, was not admissible as evi-
dence in chief at the trial of the defendant in
the Circuit Court without the defendant’s
consent. In reaching this result, the court
construed KRS 422.150, RCr 7.20, and RCr
7.22.

Preparing for the Hearing

1) Talk to the client to find out who to
subpoena.

2 Get a copy of the Citation, Complaint
and Warrant. Read the complaint that forms
the basis of the warrant. Check with the
County Attorney and see if he required the
alleged victim to sign any other information
sheets or affidavits prior to taking the com-
plaint. Look for any discrepancies between this
and any other statements made by the alleged
victim prior to the preliminary hearing.

3) Subpoena police officers and try to get
all of them to testify at the preliminary hear-
ing. Your judge may not let you go that far, but
you may very well find that each police officer
tells a different story. In any event, this will
probably be one of the only times that you will
be able to get their testimony under oath.
There is no substitute for a thorough investi-
gation prior to the preliminary hearing and the
development of the theory which you can carry
through the preliminary hearing to trial. This
is particularly important if you have issues
that could be the subject of pre-trial motions to
suppress. Check with the Clerk to see if there
is a record of any applications for search war-
rants and any returns. Oftentimes such re-
cords are maintained in a separate file. This
will help you understand what your suppres-
sion issues will be. You can try to elicit testi-
mony that will help at a later suppression
hearing. You should also ask questions de-
signed to find out what evidence was seized
and where. Such issues might be:
A. Was there a bad search?



B. Can you suppress any statements that
your client may have given? Miranda is-
sues? Was the client denied the right to
counsel? Statements taken after he/she
requested counsel?

C. Are there chain of custody issues?

D. If the investigation began with a
misdemeanor offense, was it committed in
the officer’s presence?

But see RCr 3.14(3) which states that motions
to suppress evidence must be made in the trial
court and are not properly made at the prelim-
inary hearing. So you are developing testimony
to be used later in conjunction with RCr 9.78.

(4) Get the name of all the officers who
participated in the investigation. Ask if the
investigation is still open, and if so, what
aspects of the case are still being investigated.
Determine which officers prepared reports and
whether the witness has a copy.

(5) Question the officer about the name,
address and phone number of each civilian
witness and whether or not any written or
recorded statements were obtained. See RCr
7.26.

The Preliminary Hearing
and Your Client

It is important to explain the preliminary hear-
ing procedure to your client. He or she will
want to know why you are soliciting all that
damaging information, why you are asking the
police officer for a list of all of the people who
will say that your client is guilty and why
neither the client nor other family members
are going to testify, why the Judge made a
decision in a relatively short period of time.
The client should be made aware that the pre-
liminary hearing is designed primarily to de-
termine probable cause and that generally it is
not in his best interest to put on your evidence
at a preliminary hearing. Usually it will not
change the Judge’s mind, but will merely tip
off the prosecution as to what your theory of
defense will be and will give them an oppor-
tunity to perhaps impeach your witnesses at a
later date with prior inconsistent statements.
Bring in supporters - especially members of
your client’s family - for the hearing. This
provides an excellent opportunity to meet and
evaluate your client’s friends, neighbors and
relatives while at the same time showing the
public and Court participants that there is
support in the community for your client.

This is a real opportunity for your client to
watch you work in the courtroom. But make
sure your client and his family understand why
the preliminary hearing is not the time for
Mom to be an "alibi witness."

Challenging Probable Cause

The preliminary hearing is a determination of
whether "...there is probable cause to believe
that an offense required to be prosecuted by
indictment pursuant to Section 12 of the Ken-
tucky Constitution has been committed and
that the defendant committed it...."” RCr 3.14
(1). To find out information relevant to this
determination, you should not be afraid to ask
those open-ended questions that you would
never ask during a trial. You might ask:

¢ Was there a line-up or other identification
procedure?

¢ Was anything taken from your client such as
hair, blood or clothes?

¢ Were any tests performed (i.e., gunshot
residue tests?)

¢ Who are the other suspects they considered?

¢ Was any information obtained from a confi-
dential informant?

¢ Did this officer ever have any prior contact
with or knowledge of your client?

¢ Can the witness remember anything else im-
portant about what they heard, saw, said or
did?

¢ What do they believe really happened?

¢ What do they believe was the motivation for
this incident?

¢ Does the witness believe anyone else shares
responsibility with your client for what
occurred?

You want to hear all of the evidence, especially
the bad, against your client so that you might
properly prepare for it or have an opportunity
later to explain it away. A typical question
might be "What other evidence did you find
that suggests my client was involved?" Cer-
tainly there is a place for the closed-ended
questions that we typically use in cross-
examination when you are trying to pin down
a prosecution witness to help your theory. You
can use the preliminary hearing to close some
doors with a question such as "And there was
no evidence of drug use, correct?” In addressing
whether a person was entitled to counsel at the
preliminary hearing, Coleman v. Alabama, 399
U.S. 1, 90 S.Ct. 1999, 26 L.Ed.2d 387 (1970)
identified tasks of counsel at the hearing to
insure against an "erroneous or improper pro-
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secution”: "the lawyer’s skilled examination
and cross-examination of witnesses may expose
fatal weaknesses in the State’s case that may
lead the magistrate to refuse to bind the ac-
cused over. Second, in any event, the skilled
interrogation of witnesses by an experienced
lawyer can fashion a vital impeachment tool
for use in cross-examination of the State’s wit-
nesses at the trial, or preserve testimony fav-
orable to the accused of a witness who does not
appear at the trial. Third, trained counsel can
more effectively discover the case the State has
against his client and make possible the pre-
paration of a proper defense to meet that case
at the trial. Fourth, counsel can also be influ-
ential at the preliminary hearing in making ef-
fective arguments for the accused on such mat-
ters as the necessity for an early psychiatric
examination or bail.” Id. at 2003.

Conducting the Hearing

After you have properly prepared, and ex-
plained the preliminary hearing procedure to
your client, the hearing will begin. The first
thing to do is invoke the rule, sequestering the
witnesses (RCr 9.48). This is also helpful be-
cause then the prosecution’s witnesses will pa-
rade through the courtroom into a room off to
the side of the Court and you have an oppor-
tunity to see who they might call. Make mental
note of who these people are. If you don’t know
them, you might think about asking the first
witness who the other people are so that you
might call them yourself if the Commonwealth
decides not to call them during the preliminary
hearing. This will give you an opportunity to
find out what they are going to say. Again,
they will be under oath. You should have a
good idea who they are because a good practice
is to check the clerk’s office the afternoon
before, or the morning of, the preliminary hear-
ing to see what subpoenas have been issued
and returned.

Evidentiary and Statutory
Considerations

Remember that the Kentucky Rules of Evi-
dence do not apply to preliminary hearings
(KRE 1101). You can expect hearsay and
should even encourage it, as this will lead to
the names of other witnesses that may have
relevant information and who you might be
able to interview later on. So don’t hesitate to
ask what others said or know. Prior to the
hearing, make a list of the elements of the
offense and check those off as the testimony
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comes in. Should the Commonwealth be unable
to offer any testimony on an element, move the
Court to find that no probable exists and
dismiss the complaint, or if the evidence does
not establish an element that would require
the matter to be heard by a Grand Jury, move
that it be kept in District Court. If you are
looking for something specific, or if you feel
like there is a specific weakness in the Com-
monwealth’s case, you might consider advising
the District Judge ahead of time and say,
"Judge, I'm looking for something here and
here’s the case or statute supporting it." There
is nothing more upsetting than to be at a crit-
ical stage of the preliminary hearing where the
Commonwealth witness is testifying that the
stolen item was valued at TWO HUNDRED
Dollars ($200.00) and, with glee, you look
toward the District Judge and he is signing
some Domestic Violence Orders and misses the
point entirely. Judges want to look good, just
like lawyers do, and if you give them the op-
portunity to do so, they will appreciate it and
generally return the favor. Also, don’t overlook
pertinent statutes. For example, see KRS
500.050(4), setting forth the requirement that
allegations of deviate sexual intercourse or
sexual intercourse by the other spouse shall
not be prosecuted unless formally reported to
the police within one year after the commission
of the offense with a report signed by the al-
leged victim.

Working with Your Judge

What should you do if the Judge cuts you off
and says, "Counsel, I have found probable
cause and we will terminate the preliminary
hearing at this point"? Remind the Judge that
pursuant to KRS 3.14(2), we have the right
not only to cross-examine the witnesses, but to
present evidence. Cf. Kuhnle v. Kassulke, 489
S.W.2d 833, 835 (Ky. 1873) ("...appellant
should have been permitted to examine the
chief prosecuting witness at the hearing to re-
duce bail to the extent that the object of such
an examination had any relevant bearing up-
on" pretrial release factors.) Therefore, the
issue of what is probable cause is a malleable
concept. It may appear to be probable cause at
one point, but with the opportunity to continue
the hearing and offer additional evidence or
further weaken the Commonwealth’s case, you
might be able to change the Judge’s mind. In
any event, if you are cut off at this stage, it is
always nice to be able to tell a jury, if the case
goes to trial, that you tried to ask the witness
about a particular issue or you tried to offer
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evidence at the preliminary hearing, but were
prevented from doing so. In an appropriate
case, follow up this with a request to present
evidence to the Grand Jury. RCr 5.08. If you
are denied again, you can tell the jury at trial
that you tried on two separate occasions to
offer evidence. See U.S. v. King, 482 F.2d. 768
(D.C. Cir. 1973), on the issue of evidence that
tends to negate the showing of probable cause.
See RCr 3.14(2) and note what it says and
what it doesn’t say. It states in part that the
"..defendant may cross-examine witnesses
against him and may introduce evidence in his
own behalf." It does not say "... until the
Judge finds probable cause.”" Argue that you
have the right to challenge, to explore, and to
test the probable cause.

Naturally, since 8.14(2) gives you the right to
introduce evidence, is the Judge’s failure to
allow you to exercise that right reversible er-
ror? We believe before an Appellate Court will
make a determination on that issue, you will
need to make an avowal and if the Judge
knows that you're going to put on evidence by
way of avowal, you're going to take up more
time than you would if he had let you go
through with it in the first place. Accordingly,
this may be a way of letting him know that you
will not be denied and he may very well give
in, in order to save time in the long run.

Another Bond Review

An important aspect of the preliminary hearing
is the opportunity for the Court to reconsider
your client’s bond if he or she has not been
able to make the bond after arraignment. It is
usually a good time to renew your motion for
bond, particularly if the evidence is weak. You
may elicit testimony that might help you on
the bond issue. It could be a good opportunity
to have a family member testify on behalf of
your client as to those issues that are relevant
to reduction in bond. Having the client testify
is generally not a good idea at this point, but
family members can usually offer the same in-
formation.

It does little good to ask a judge to reduce bond
if you don’t know what you can make. Accord-
ingly, it is important to talk to the defendant’s
family members ahead of time and find out
what he or she has to make bond. If property
is the only possibility, make sure that you have
done several things ahead of time to make the
process go smoother.

A. Talk to the Pre-trial Release Officer and
find out how many points your client has.
Eight points or better and you are eligible for
a reduced bond.

B. If someone will put up some property for
your client, make sure that they have the
assessment from the PVA Office and a copy of
their deed and that all grantees on the deed
are available to sign. Make sure that you know
what the equity is after reducing the PVA
assessment by any outstanding indebtedness.
A cash or property bond will require twice the
amount of property as cash, so keep that in
mind when asking the judge to reduce to a
specific amount. If property is not available
and your client does have access to some cash,
consider "raising the bond" by asking the judge
if he would modify the bond to 10% of a larger
cash amount. In other words, if the bond is set
at $5,000.00, and your client has $1,000.00, ask
the Judge to consider making it 10% of
$10,000.00, perhaps along with some non-
financial conditions, such as no use of drugs or
alcohol, stay away from the victim, etc. Make
sure to advise the client of KRS 431.530 that
allows the clerk to keep 10% of the cash depo-
sited on a 10% bond.

You can ask the County Attorney what bond he
might be comfortable with and get his agree-
ment ahead of time. The Judge is not likely to
refuse to modify the bond if the County Attor-
ney is agreeable. Be creative with the non-
financial conditions that may satisfy the Court.
Make sure that the bond decision form is
signed and taken to the clerk as soon as pos-
sible so that the clerk can prepare the papers
for your client’s signature.

To Waive or Not to Waive

The preliminary hearing should not be waived,
except in very limited circumstances. While as
a general rule counsel is cautioned against
waiving, there are some additional factors to be
considered. You may have noticed a mistake in
the charging documents that is likely to be
repeated in the Indictment unless it is caught
and corrected by the prosecutor or the Judge
during the preliminary hearing. There may be
a situation where you have a high profile case
and you want to minimize publicity. You may
not want to preserve damaging testimony that
might not be available to the Commonwealth
later on. And sometimes waiving the hearing is
the only way to get your client out of jail. But
this will be a hollow and short-lived victory if
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your client is likely to have a bond set on the
Indictment that can’t be made. Also, in some
cases, waiving the preliminary hearing may be
a means to get a whole "package” of charges
including both felonies and misdemeanors sent
up together for Grand Jury action and you may
know that your Commonwealth Attorney will
not prosecute the misdemeanor charges. And
before you waive a preliminary hearing in or-
der to get expedited discovery, ask yourself if
you are really getting anything other than the
information you'll get shortly in Circuit Court
anyway. Most of the time having the hearing
will be far more beneficial than waiving in
exchange for those reports.

Don’t overlook the fact that if you regularly
conduct extensive preliminary hearings on your
cases, and the County Attorney and the Dis-
trict Judge know you sre willing to spend the
time it takes to do them properly, you will be
approached on many occasions with an offer to
reduce the charges to misdemeanor level in
order to avoid the hearing.

Educating Your District Judge
and County Attorney

When you are denied a meaningful hearing,
you can begin to set in motion certain forces
that will eventually bring your District Judge
or your County Attorney around.

When you give notice under RCr 5.08 of your
desire to present evidence to the Grand Jury,
put the blame where it belongs. (In your cover
letter to the Commonwealth Attorney, let them
know that you tried to present this evidence at
the preliminary hearing but you were cut off by
the Judge or prosecutor, etc. And send the of-
fending party a copy of the letter.)

File a motion under RCr 3.10(3) asking to join
with the Commonwealth Attorney in their de-
mand for a preliminary hearing. Set forth how
you were prevented from presenting that evi-
dence at the preliminary hearing. Put the
blame where it belongs. Argue why it would
benefit the Commonwealth to have it. Send a
copy to the offending party.

When you file your MOTION FOR BILL OF
PARTICULARS, argue in the motion how you
tried to obtain this information from the
witness when they were testifying at the pre-
liminary hearing but you were prevented from

. doing so by the Judge or prosecutor. Send a

copy to the offending party.

September 1996, The Advocate, Vol. 18, No. 5, Page 52

At some point your Circuit Judge and/or Com-
monwealth Attorney is going to have a discus-
sion with the County Attorney or District
Judge.

How Being Turned Down
Can Make Things Look Up

Excerpt from your FINAL ARGUMENT:

"You know, men and women of the jury, you
are the very first people to hear our evidence
with any power to do something with it.

We tried to present this evidence to the Dis-
trict Judge at a preliminary hearing, but the
Commonwealth objected.

We tried to present this evidence to the Grand
Jury when they were considering whether to
accuse my client of this crime, but the
Commonwealth objected.

But the prosecutor couldn’t keep the truth
away from you any longer, and now finally, our
side has been heard and justice will prevail.”

JOHN P. NILAND, Attorney at Law
P.O. Box 115

Munfordville, Kentucky 42765

Tel: (502) 524-1812.

GEORGE R. SORNBERGER
Assistant Public Advocate
Elizabethtown Regional Offices
P.O. Box 628

Elizabethtown, Kentucky 42702
Tel: (502) 766-5160

Fax: (502) 766-5162

The authors would like to acknowledge the in-
valuable assistance of the Hon. David Zahniser
in the preparation of this article and pay tri-
bute to the memory of Hon. Frank E. Haddad,
Jr., whose outline on "Preliminary Hearings In
Kentucky” formed the underpinnings of this
endeavor.

- -

All cruelty springs from weakness.

- Senica (4 B.C. - A.D. 65)
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rnie Lewis

Whren and Brown v. United States,
116 S.Ct. 1769, 135 L.Ed.2d 89 (1996)

The United States Supreme Court has issued
a long-awaited opinion on pretextual stops. In
a unanimous opinion written by Justice Scalia,
the Court rejected the argument that a court
should look at whether a police officer has
stopped a person with an ulterior motive in
mind. Rather, the Court held that where an of-
ficer has probable cause to believe that some
crime has been committed, he may stop the
person.

This case arose out of a routine traffic stop in
Washington, D.C. Two young black men were
in a Pathfinder parked at a stop sign. Police
officers faced the other direction. The Path-
finder sat at the stop sign for 20 seconds, turn-
ed without signalling, and pulled off at an
unreasonable rate of speed. They were later
stopped, and plastic bags of crack cocaine were
seen in the driver’s hands. A motion to sup-
press was overruled. The Court of Appeals af-
firmed, holding that “regardless of whether a
police officer subjectively believes that the
occupants of an automobile may be engaging in
some other illegal behavior, a traffic stop is
permissible as long as a reasonable officer in
the same circumstances could have stopped the
car for the suspected traffic violation.™ 53 F.3d
371 (C.A. D.C. 1995).

The Court first considered three different pro-
posed standards. First, Petitioners urged the
Court to consider "whether a police officer, act-
ing reasonably, would have made the stop for
the reason given." The Court considered what
it viewed as Petitioner’s unstated standard,
that being whether the police officer had a pre-
textual motive for making the stop. Finally, the
Court looked at the so-called objective stand-
ard, whereby a stop is legal if there was prob-
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able cause to believe that any violation had -

occurred.

The Court came down unanimously on the side
of the objective standard. The Court analyzed
past decisions, and found that they had repeat-
edly rejected a holding that an "officer’s motive
invalidates objectively justifiable behavior
under the Fourth Amendment.” "Subjective in-
tentions play no role in ordinary, probable-
cause Fourth Amendment analysis."

The Court specifically relied upon United
States v. Robinson, 414 U.S. 218 (1973), where
the Court "held that a traffic-violation arrest
(of the sort here) would not be rendered invalid
by the fact that is was ’a mere pretext for a
narcotics search,’...and that a lawful post-arrest
search of the person would not be rendered in-
valid by the fact that it was not motivated by
the officer-safety concern that justifies such
searches.”

The Court rejected Petitioner’s effort to have
the Court engage in balancing the interests of
law enforcement with the rights to privacy.
The Court states that where probable cause
exists, by definition that factor "outbalances’
private interest in avoiding police contact."

Significantly, the Court agreed that where
selective enforcement of the law exists "on
considerations such as race" that one arrested
is not without recourse. Under such circum-
stances, the one arrested could use the Equal
Protection Clause rather than the Fourth
Amendment.

Interestingly, three traffic violations were
made out. One violation was for failing to give
"full time and attention to the operation of the
vehicle." Another violation was for turning
without "giving an appropriate signal." A third
violation was for speeding at a speed "greater
than is reasonable and prudent.” One can read-
ily see the potential for misuse of provisions
such as these.’

Yet, the Court was not impressed with this
argument. "[W]e are aware of no principle that
would allow us to decide at what point a code
of law becomes so expansive and so commonly
violated that infraction itself can no longer be
the ordinary measure of the lawfulness of
enforcement.”
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This is at the heart of what defenders know is
the problem. If police officers can pull over any
person for a traffic violation and articulate that
probable cause existed for the stop, then the
Fourth Amendment analysis will end at this
point. We have seen all too much racism and
other arbitrariness in law enforcement over the
last few years. This opinion puts blinders to
that racism over the eyes of judges. It gives
free rein for the cop on the beat to pull over
Black and Hispanic drivers, to stop black kids
in neighborhoods, and to have virtually free
rein over the "undesirables” in our society. And
the Fourth Amendment will have nothing to
say about that.

Section Ten is not affected by this. Yet. It is up
to us to assert that while the Fourth Amend-
ment cares little about pretextual stops,
Section Ten must.

Ornelas v. United States,
116 S.Ct. 1657, 134 L.Ed.2d 911 (1996)

The United States Supreme Court has issued
a significant 8-1 opinion penned by the Chief
Justice establishing the standard of review for
appellate courts reviewing probable cause and
reasonable suspicion. "We hold that the ulti-
mate questions of reasonable suspicion and
probable cause to make a warrantless search
should be reviewed de novo."

The facts of the case were not in dispute.
Essentially, the Milwaukee Police found sus-
picious a 1981 two-door Oldsmobile with Cali-
fornia license plates located in a motel parking
lot. They investigated, and found out that the
car was owned by either Miguel Ledesma Or-
nelas or Miguel Ornelas Ledesma. Ismael
Ornelas had registered at 4:00 a.m. in the mot-
el. The police staked out the car, and eventual-
ly confronted the defendants when they left
their room. They defendants consented to a
search of the car. One officer found a loose
panel near the right rear passenger armrest,
searched and found two kilos of cocaine.

After arrest, the defendants challenged their
seizure of the cocaine, and thereafter entered
conditional guilty pleas. The district court
overruled their suppression motions, and the
7th Circuit found no "clear error."

The issue considered by the Court was a nar-
row one. What standard should the Seventh



Circuit have used when considering the actions
of the district court. Should the decision of the
court have been affirmed if no clear error was
found? Or should the decision be reviewed de
novo?

The Court held that independent appellate re-
view should occur. This was based primarily
upon the fact that the reviewing court is
looking at a mixed question of law and fact,
and not solely a factual question. The Court
also wanted consistent determinations of
search and seizure issues, which could best be
accomplished through independent appellate
review. Finally, the Court wanted to ensure
that the law enforcement community received
unambiguous instruction on search and seizure
law. One wonders the effect of this opinion on
RCr 9.78, which states that after the trial court
in a Kentucky case resolves "the essential is-
sues of fact raised by the motion or objection
and necessary to support the ruling...If sup-
ported by substantial evidence the factual find-
ings of the trial court shall be conclusive."
Appellate counsel should explore using this
opinion to require the appellate court to give
less deference to the findings of fact of the trial
court.

An interesting part of the decision is the pre-
ference expressed for searches conducted pur-
suant to a warrant. "The Fourth Amendment
demonstrates a ’strong preference for searches
conducted pursuant to a warrant,...and the
police are more likely to use the warrant pro-
cess if the scrutiny applied to a magistrate’s
probable-cause determination to issue a war-
rant is less than that for warrantless searches.
Were we to eliminate this distinction, we would
eliminate the incentive."

In sum, the Court held that "determinations of
reasonable suspicion and probable cause should
be reviewed de novo on appeal. Having said
this, we hasten to point out that a reviewing
court should take care both to review findings
of historical fact only for clear error and to give
due weight to inferences drawn from those
facts by resident judges and local law enforce-
ment officers."

Justice Scalia dissented, saying that requiring
de novo review of reasonable suspicion and
probable cause determinations would have
little benefit.

United States v. Weatherspoon,
82 F.3d 697 (1996)

The issue in this case is succinctly stated in
the opinion written by Judge Jones, and joined
by Judges Nelson and Norris: "If, after police
officers have made a lawful stop of a motor
vehicle, one of the officers looks through the
car’s windshield and sees the barrel of a gun
that the driver has just placed under the front
seat, may the weapon be seized without a
warrant?”

In this case, the Shelby County, Tennessee po-
lice pulled over the accused after noticing a left
tail light that was not working. Weatherspoon
was asked to get out; one officer checked his
driver’s license, while the other officer shined
his flashlight through the windshield. The
flashlight revealed the barrel of a pistol under
the seat. Weatherspoon was arrested, and the
officer searched the car, finding another wea-
pon. Weatherspoon was initially charged with
the Tennessee misdemeanor of carrying a fire-
arm with the intent to go armed. Thereafter,
Weatherspoon was charged in federal court
with being a convicted felon in possession of a
firearm shipped in interstate commerce. After
his motion for suppression was overruled, he
entered a conditional guilty plea and was sen-
tenced to 57 months in prison.

The Court’s analysis of these facts was simple.
First, the Court found that the car had been
pulled over legally. Using Texas v. Brown, 460
U.S. 730 (1983), the Court found further that
the officer had a right to shine his flashlight
into the car. Upon seeing the gun, the officer
had a right to ask the defendant why he was
carrying a weapon. When he stated that he
was looking for the people that had stolen the
fender skirts from his car, the police had prob-
able cause to believe that a crime was being
committed. As a result, the decision of the
district court overruling the motion to suppress
was affirmed.

United States v. Bates,
84 F.3d 790 (1996)

The Sixth Circuit has issued an important deci-
sion exploring the recent knock and announce
requirements of Wilson v. Arkansas, 115 S.Ct.
1914, 131 L. Ed. 2d 976 (1995). That case, for
the first time, held that police officers, absent
exigent circumstances, were required to knock
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and announce their presence prior to executing
a search warrant.

In this case, the Memphis Police Department
had evidence from an informant that certain
individuals were selling cocaine, that they were
expecting a major cocaine shipment, that they
barricaded their door, and that they kept a
handgun on the refrigerator. A warrant was
obtained. In executing the warrant, the officers
used a battering ram to knock down the front
door, while other officers entered the apart-
ment through a window in the back.

In a decision written by Judge Keith and
joined by Judges Nelson and Siler, the Court
held that the search and seizure of the apart-
ment was violative of the Fourth Amendment.
It was clear that Wilson had been violated. The
only consideration was whether exigent circum-
stances existed.

The Court first considered the presence of a
weapon. In order for this exigent circumstance
to exist, the government had to prove "that the
suspect was armed and likely to use a weapon
or become violent." Because "nothing in the
record indicating anyone inside the Apartment
was dangerously armed and prone to violence,"
this exigent circumstance failed.

The Court next looked at the possibility of the
destruction of evidence as an exigent circum-
stance. Here, 15 kilograms of cocaine was in-
volved. The standard was whether the govern-
ment had a "reasonable belief that the loss or
destruction of evidence [was] imminent.” The
Court found that this circumstance failed be-
cause "it is unreasonable to think that fifteen
kilograms of powder cocaine could be quickly
disposed of by flushing it down the toilet or
dumping it down the sink drain."

Finally, the Court held that barricading the
front door did not create an exigent circum-
stance. The Court reasoned that because the
police planned to enter the apartment through
a rear window while the front door was being
rammed, that again the fact that the front door
was barricaded did not create an exigency
negating the knock and announce requirement.
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The Short View

1. State v. Hendrickson, 917 P.2d 563
(Wash. 1996). The defendant, while on work re-
lease, was charged with trafficking in cocaine.
His truck was seized for forfeiture purposes,
inventoried, and nothing found. Thereafter,
based upon a tip, the police searched the truck
without a warrant, and found cocaine. The
Washington Supreme Court held that under
these circumstances, the warrantless search of
the truck was a violation of both state and fed-
eral constitutions. The Court explicitly rejected
a number of federal cases holding that once a
vehicle is seized for forfeiture purposes, that it
may be searched thereafter without a warrant.

2. Maryland v. Wilson, 664 A2d 1 (Md.
1995). The United States Supreme Court has
taken cert on an important search and seizure
case. They have agreed to decide whether a po-
lice officer making a lawful stop can legally
require the passenger to get out of the car.
This would be an extension of Pennsylvania v.
Mimms, 434 U.S. 106, 98 S.Ct. 330, 54 L.Ed.2d
331 (1977).

3. Commonuwealth v. Stoute, 665 N.E.2d 93
(Mass. 1996). The Massachusetts Supreme Jud-
icial Court has held that the definition of seiz-
ure found in California v. Hodari D., 499 U.S.
621 (1991) will not be followed in Massachu-
setts. The Court instead held that under article
14 of the Massachusetts Declaration of Rights,
the test would be whether a reasonable person
would have felt free to leave under the circum-
stances. ""Were the rule otherwise, the police
could turn a hunch into a reasonable suspicion
by inducing the conduct [flight or the abandon-
ment of potential evidence] justifying the sus-
picion.”

4. People v. Fernengel, 549 N.W.2d 361
(Mich. 1996). The Michigan Court of Appeals
has held that the Belton rule allowing for a
search of a vehicle incident to a lawful arrest
does not apply to a situation where an accused
leaves his car and is arrested some distance
from the car. "The confrontation with the police
in this case did not occur until defendant had
voluntarily left the van and was twenty to
twenty-five feet away from it. Therefore, the

search was outside the scope of both Belton and
Chimel."



5. State v. Huddleston, 924 S.W.2d 666
(Tenn. 1996). The Tennessee Supreme Court
has put some teeth into a violation of the 48
hour rule of Riverside County, Calif. wv.
McLaughlin, 500 U.S. 44 (1991). Where the
defendant was arrested on Friday afternoon,
and confessed on Monday without being taken
before a magistrate, suppression of the con-
fession was the appropriate remedy. "Ignoring
the requirements of McLaughlin is functionally
the same as making warrantless searches or
arrests when a warrant is required. In both
situations, law enforcement officials act with-
out necessary judicial guidance or objective
good faith. The cost of applying the exclu-
sionary sanction to a violation of McLaughlin
is that evidence obtained as a result of the
illegal detention will be suppressed. The bene-

fit is the same as that obtained from the appli-
cation of the exclusionary rule to certain war-
rantless arrests. It will deter law enforcement
officials from ignoring the Fourth Amendment
mandate of a judicial determination of probable
cause... Violation of McLaughlin can be easily
avoided and applying the exclusionary rule to
evidence obtained as a result of the illegal
detention will deter further violations."

ERNIE LEWIS

Assistant Public Advocate

Director, DPA Richmond Office

201 Water Street

Richmond, Kentucky 40475

Tel: (606) 623-8413; Fax: (606) 623-9463
E-mail: richmond@dpa.state.ky.us

s - - -
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Ask Corrections

QUESTION #1: Recently there have been
several organizational changes in state
government. Can you provide any information
regarding the major changes in the
Department of Corrections?

ANSWER #1: The Department of Corrections
is a department within the Justice Cabinet.
The Secretary of the Justice Cabinet is E.
Daniel Cherry. Martin J. Huelsmann is the
Deputy Secretary for the Justice Cabinet.

Commissioner Doug Sapp is the head of the
Corrections Department. Tom Campbell is
Deputy Commissioner for the Office of Adult
Institutions and Vertner Taylor is Deputy
Commissioner for the Community Services and
Local Facilities. Steve Durham is the newly
appointed General Counsel for the Department
of Corrections. Barbara Jones is now General
Counsel for the Justice Cabinet.

QUESTION #2: I heard that juveniles will
now be committed to the Corrections
Department. Is this correct?

ANSWER #2: In July 1996 the Department of
Juvenile Justice within the Justice Cabinet
was formed to oversee Juvenile Justice issues.

-The new Commissioner is Ralph Kelly.

LARRY O’°CONNOR

Department Of Corrections
Offender Records Branch, 5th Floor
Frankfort, Kentucky 40601

Tel: (502) 564-2433

Fax: (502) 564-1471

DAVID E. NORAT
Department of Public Advocacy
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601
Tel: (502) 564-8006

Fax: (502) 564-7890

E-mail: dnorat@dpa.state.ky.us

- - -
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West’s Review

Prater v. Cabinet for Human Resources,
et. al., Ky., ___SW.2d __ (7/25/96)

Beach v. Commonwealth,
Ky., __S.W.2d ___ (rendered 6/20/96)

Miller v. Commonwealth,
Ky., __S.W.2d __ (rendered 9/21/95,
withdrawn and reissued 6/20/96)

Stroud v. Commonwealth,
Ky., 922 S.W.2d 382 (5/23/96)

Robinson v. Commonwealth,
Ky., ___S.W.2d __ (4/25/96) -

Phipps v. Commonwealth,
Ky App.,, ____ SW.2d ___ (7/26/96)

Commonwealth v. Guess,
Ky.App., __ S.W.2d __ (7/26/96)

Commonuwealth v. Estes,
Ky.App., ___ SW.2d ___ (7/26/96)

Eaken v. Commonwealth,
Ky.App., ___ SW.2d __ (6/14/96)

Wolfenbarger v. Commonwealth,
Ky.App., ___ S.W.2d _ (6/14/96)

Shelton v. Commonwealth,
Ky.App., __ S.W.2d ___ (6/14/96)

Commonwealth v. Wortman and
Commonuwealth v. Sisco,
Ky.App., . S.W.2d ___ (5/24/96)

Hubbard v. Commonwealth,
Ky. App., ___ S.W.2d. ___ (5/10/96)

Rushin v. Commonwealth,
Ky.App., ___SW.2d __, (4/26/96)
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Commonwealth,
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Carter v. Commonwealth,
Ky.App., __ S.W.2d __ (4/19/96)

Johnson v. Commonwealth,
Ky.App., ___ SW.2d _(4/12/96)
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Kentucky Supreme Court

Prater v. Cabinet for Human Resources
et.al.,Ky., ___ SW.2d ___(7/25/96)

The Cabinet for Human Resources [CHR] re-
moved Prater’s three children from his custody.
CHR then filed a petition to terminate Prater’s
parental rights. At the termination hearing,
CHR offered the testimony of three CHR social
workers to support the termination petition.
Two of the social workers testified extensively
from CHR records made by persons other than
themselves. The circuit court found the child-
ren were abused and neglected as defined in
KRS 600.020(1) and granted the termination
petition.

Prater appealed the termination of his parental
rights to the Court of Appeals of Kentucky
which upheld the circuit court’s decision. The
Kentucky Supreme Court granted discretionary
review to clarify the relationship between KRE
803(4), KRE 803(6) and KRE 803(8)(B).

The specific issue concerns the admissibility of
CHR’s records and the testimony of CHR em-
ployees based on those records. Prater argued
the information contained in the records should
have been excluded under KRE 803(8)B)
which contains an express exclusion clause for
investigative reports prepared for or by a
government or an agency when offered by it in
a case in which it is a party. CHR argued the
records were admissible under the business re-
cords exception to the hearsay rule (KRE
803(6)), and Cabinet for Human Resources v.
E.S., Ky., 730 S.W.2d 929, 932 (1987) (holding
that "entries in the case record made by the
social worker which constitute statements of
factual observations are admissible under the
business entries exception to the hearsay rule



[but] those statements which express opinions
and conclusions are not").

The Kentucky Supreme Court pointed out that
CHR v. E.S., supra, was decided before the
adoption of the Kentucky Rules of Evidence.
The Court stated the important distinction
between KRE 803(6), the business records ex-
ception, and 803(8), the investigative reports
exclusion, is the emphasis on government re-
ports in subsection (8). The Court pointed out
the basis for the exclusion was "for reasons
relating to reliability." Thus, the Court
concluded the admissibility of the CHR records
was governed by KRE 803(8) and it was rever-
sible error to admit the hearsay evidence
contained in the CHR reports.

Prater also argued the circuit court erred when
it failed to make independent fact findings as
required by CR 52.01. The Kentucky Supreme
Court found it was not error for the circuit
court to adopt the fact findings drafted by CHR
over those drafted by Prater.

The opinion of the Court of Appeals was re-
versed and the case was remanded to the
circuit court for further proceedings in
accordance with the Kentucky Supreme Court’s
opinion.

Beach v. Commonwealth,
Ky., _..S.W.2d __ (rendered 6/20/96)

Kimberly Beach was convicted in the Harrison
County District Court of driving under the in-
fluence, first degree. The circuit court affirmed
her conviction. The Court of Appeals denied
her motion for discretionary review, but the
Kentucky Supreme Court granted review.

Beach drove her car over an embankment. The
police officer who responded to the accident
gave Beach a number of field sobriety tests as
well as a portable breath test. Beach failed
them - all. The officer took Beach to a local
hospital for a blood test. Beach consented to
the blood test.

Beach’s motion to suppress the results of the
blood test was denied. At trial, the results of
the blood test were introduced over Beach’s
objection.

The issue before the Kentucky Supreme Court
was whether Beach could be given a blood test

without her first submitting to a breathalyzer
test.

Beach’s argument on appeal was that the sta-
tutory language of KRS 189A.103 (the informed
consent statute) requires she be given a breath-
alyzer test prior to having her submit to a
blood test. Since the police officer failed to take
her to the local police headquarters for a
breathalyzer test, the results of the blood test
should have been suppressed.

The Kentucky Supreme Court disagreed. The
Court concluded the provisions of the informed
consent statute had not been breached by fail-
ing to give Beach a breathalyzer test before
having her submit to a blood test; that even if
the statutory provisions had been breached,
said breach was not grounds for suppression of
the blood test results in the absence of a vio-
lation of a constitutional right; and there was
no violation of a constitutional right. The Court
held that KRS 189A.103(1) and (5) do not re-
quire a police officer to first offer a DUI sus-
pect a breath test before asking her or him to
submit to a blood test. Beach’s conviction was
affirmed.

The dissent notes that since Beach consented
to the blood test there was no need for the
majority to reach the issue of statutory inter-
pretation.

Miller v. Commonwealth,
Ky, ___S.W.2d __ (rendered 9/21/95,
withdrawn and reissued 6/20/96)

Thirty-five year old Blaine Miller was accused
of forcing a six-year old neighbor child into his
apartment, tying her to a chair and sexually
molesting her. As a result of these allegations,
Miller was convicted of first-degree sexual
abuse, kidnapping, terroristic threatening and
indecent exposure.

The alleged incidents occurred on June 28,
1993 and July 16, 1993. On August 20, 1993,
the child was seen for about one hour by Dr.
Sugarman to whom the child had been referred
by her family doctor.

Dr. Sugarman testified the child came to her
for "evaluation of sexual abuse,” but upon
questioning by the Commonwealth explained
the purpose of the visit was to "treat” the child.
Over defense objection, Dr. Sugarman testified

September 1996, The Advocate, Vol. 18, No. 5, Page 59



the child named Miller as the person who had
rubbed his penis against her arm, had
threatened her with a gun, and had touched
her genital area with his fingernail. Dr.
Sugarman further testified there was a thin-
ning of the child’s hymenal area which sug-
gested the vagina "may" have been penetrated
with a blunt object, which "could have been a
finger or a penis, or pencil, whatever." Dr.
Sugarman’s records, containing additional
statements by the child, were also admitted
into evidence.

On appeal, Miller challenged the admission of
Dr. Sugarman’s testimony because she was not
the child’s treating physician. The Common-
wealth argued Dr. Sugarman was a treating
physician and her testimony was admissible
under KRE 803(4), the hearsay exception for
statements for purposes of medical treatment
or diagnosis, or in the alternative, that the
probativeness of the doctor’s testimony out-
weighed the prejudice to Miller.

Citing Sharp v. Commonwealth, Ky., 849
S.W.2d 542 (1993), the Kentucky Supreme
Court held Dr. Sugarman was not a treating
physician because she saw the child only one
time, for only one hour for an "evaluation of
sexual abuse,” and gave neither medication nor
counseling to the child. Since the Court con-
cluded Dr. Sugarman was not a treating physi-
cian, the test to be applied for determining the
admissibility of her testimony is whether the
probative value of her testimony outweighs its
prejudicial effect. The Court pointed out the
discrepancy between the physical findings
made by the doctor (some thinning of the hy-
men which "may" have been caused by penetra-
tion) and the child’s description of the alleged
abuse which failed to suggest any contact with
her genitals, much less penetration. Since the
only other evidence of Miller’s guilt was the
child’s vague testimony in response to leading
questions, the Court held the doctor’s impro-
perly admitted testimony unfairly bolstered the
child’s testimony severely prejudicing Miller.
The Court reversed Miller's conviction and
remanded for a new trial.

Miller raised five other issues on appeal, none
of which the Court deemed to be reversible
error. First, Miller claimed the trial judge
should have recused himself because (a) his
wife had been a supervisor in the Cabinet for
Human Resources, Child Protection Division,

September 1996, The Advocate, Vol. 18, No. 5, Page 60

at the time of the Cabinet’s initial investigation
into the alleged incidents, and (b) he had com-
mented that "cases of this nature" need to be
tried in a speedy fashion. The Court held Mil-
ler failed to meet his burden of demonstrating
“facts which necessarily show prejudice or bias
sufficient to prevent the judge from fairly or
impartially trying the case.”

Second, Miller argued that evidence of the vic-
tim’s having pulled on the trouser’s of the
apartment complex maintenance man should
have been admitted as evidence of the child’s
past sexual history or behavior, but the Court
concluded such evidence was not relevant and
thus properly excluded.

Third, Miller argued it was error for the trial
court to fail to excuse a juror who came for-
ward during the trial and informed the court
the testimony had triggered her memory that
she lived next door to the apartment complex
where the alleged incident occurred. The juror
also stated there was a conflict between her
husband and Miller’s brother, a prominent con-
tractor and businessman in the community,
that had yet to be resolved. The Court found
the issue was not properly preserved for review
because no objection or mistrial motion had
been made, and even if the error had been pre-
served, the Court found the relationship "so
tenuous” that it could not have affected the
impartiality of the juror.

Fourth, Miller argued a mistrial should have
been declared after an outburst by the com-
plaining witness during the trial. The Court
found the trial judge did not abuse his discre-
tion because a mistrial was not necessary.

Fifth, the Court found no merit to Millers
argument that his convictions for first-degree
sexual abuse and kidnapping violate the kid-
napping exemption statute and double jeopardy

principles. Brewer v. Commonivealth, Ky., 922
S.W.2d 380 (5/23/96).

Brewer pled guilty to two counts of felony theft
and was sentenced to one year on each count to
run concurrently. The trial court probated
Brewer’s sentences on the condition that he not
violate the law in the future.

While on probation, Brewer was indicted for a
felony. He pled guilty and was sentenced to one
year. The Commonwealth then moved to revoke
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Brewer’s probation due to his subsequent fel-
ony conviction. Brewer’s probation was revoked
and the trial court ordered Brewer’s original
one year sentence run consecutively to his one
year sentence on his subsequent felony con-
viction,

On appeal Brewer argued that under KRS
533.040(3) his original one year sentence
should run concurrently with his one year
sentence on the subsequent conviction. The
Court of Appeals held that KRS 533.060(2) is
the controlling statutory authority and it
mandates the sentences run consecutively. The
Kentucky Supreme Court granted Brewer's
motion for discretionary review and adopted
the opinion of the Court of Appeals.

The Supreme Court noted the consecutive
sentencing provisions required by KRS
533.060(2) only apply in cases involving a
felony. The provisions of KRS 533.040(3) still
apply where the parolee or probationer com-
mits a misdemeanor or violates a condition of
parole or probation which does not constitute a
felony.

Stroud v. Commonwealth,
Ky., 922 S.W.2d 382 (5/23/96)

Stroud was tried for and convicted of first-
degree robbery and being a second degree per-
sistent felony offender. Stroud entered a guilty
plea to the second-degree escape charge which
was based on Stroud’s disconnection of a brace-
let required to be worn by him by the Jefferson
County home incarceration program.

Stroud raised three arguments on appeal.

First, Stroud argued members of the jury panel
were improperly selected since the trial court
allowed a jury pool official to choose members
of the panel rather than making a selection in
open court. The Kentucky Supreme Court re-
jected this argument on two grounds. First, it
was not properly preserved for review. Second,
RCr 9.30 only requires that the selection of the
petit jury from the jury panel be in open court.
The random selection of the names that com-
pose the jury panel, from which the petit jury
is selected, need not be performed in open
court. The Administrative Procedures of the
Court of Justice permit the Chief Circuit
Judge, or a designee thereof, to select a suffi-

cient number of names from the randomized
list to constitute a jury pool.

Second, the Court held Stroud was properly
sentenced as a second degree persistent felony
offender.

Third, Stroud argued he could not properly be
convicted of escape because his participation in
the Home Incarceration program did not
amount to "custody” as required by the escape
statute. KRS 520.030. The Kentucky Supreme
Court pointed out that Stroud, his counsel and
the trial judge signed an agreed order stating
the conditions and limitations of the home in-
carceration program. The document contained
language stating in part, "I understand the
penalty for escape..." The Court held that
participation in the Home Incarceration Pro-
gram constitutes custody sufficient to support
of charge of second degree escape.

Stroud’s convictions were affirmed.

Robinson v. Commonwealth,
Ky., ___S.W.2d ___ (4/25/96)

Robinson was convicted of first degree man-
slaughter, as a result of beating his girlfriend
to death, and received the maximum punish-
ment of twenty years. The Kentucky Supreme
Court reversed his sentence due to two errors
that occurred during the truth-in-sentencing
phase of his trial.

First, pursuant to KRS 532.055, a local police
officer testified from a certified, but not
exemplified, computer printout from an Ohio
municipal court that not only listed Robinson’s
alleged convictions but also listed charges
against Robinson that had been dismissed, as
well as fines, short jail stays, and suspended

~ sentences Robinson had received. Robinson ob-

jected to the accuracy of the contents of the
printout.

Distinguishing the instant case from Hall v.
Commonuwealth, Ky., 817 S.W.2d 228 (1991),
the Kentucky Supreme Court held the use of
the computer printout, which was not a judg-
ment, amounted to reversible error for the fol-
lowing reasons: 1) the truth-in-sentencing
statute permits the introduction of prior
convictions, not prior charges subsequently
dismissed; 2) the Kentucky police officer who
testified to the contents of the printout did not
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compile the Ohio printout and thus had no
personal knowledge as to its accuracy (which
Robinson challenged) and whether it was kept
in the ordinary course of business. The Ken-
tucky Supreme Court made it clear it was not
willing to expand Hall’s holding "to embrace
any compilation of data by any court or police
agency in the absence of exemplification, as
required by KRS 422.040, or a witness who can
testify that the record comports with the busi-
ness record exception to the hearsay rule.”

Second, also pursuant to KRS 532.055, the
Commonwealth called a prior assault victim to
testify at length as to the specific details of her
assault by Robinson. Robinson argued the prior
victim’s testimony was too extensive and went
beyond "the nature of prior offenses for which
he was convicted" as allowed by the statute. If
such extensive testimony is routinely per-
mitted, prior crimes would be completely relit-
igated because under the statute the defendant
is permitted to introduce evidence which ne-
gates evidence introduced by the Common-
wealth.

The Kentucky Supreme Court held "that all
that is admissible as to the nature of a prior
conviction is a general description of the
crime," such as the final judgement with test-
imony Robinson had assaulted the woman with
whom he had been living. The Court pointed
out that counsel for the prosecution and the
defense should negotiate an agreement on the
language to be used to describe the prior crime
[hopefully prior to triall, and if an agreement
cannot be reached, the trial court should make
the determination.

Robinson’s sentence was reversed for a new
sentencing hearing.

Kentucky Court of Appeals

Phipps v. Commonwealth,
Ky.App., S.w.2d (7/26/96)

Pursuant to a misdemeanor conviction, Phipps
was ordered to serve ninety days and was
placed in River City Correctional Center
(RCCCQC), a private facility in Jefferson County
owned by U.S. Corrections Corporation. After
three days, Phipps failed to return from an
approved leave. He was subsequently tried and
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entered a conditional guilty plea to second
degree escape.

On appeal Phipps argued that Jefferson
County was not authorized to contract with
U.S. Corrections Corporation for housing in-
mates at RCCC, and thus the government had
relinquished its right to insist on completion of
his sentence by sending him to RCCC. The
Court of Appeals disagreed.

The Court of Appeals concluded that KRS
441.025(2)(a), KRS 67.083(3)e) and KRS Chap-
ter 67B allow Jefferson county to contract with
a private corporation to provide and maintain
a jail. Thus, Phipps’ transfer to RCCC did not
constitute and unauthorized release.

The Court of Appeals also disagreed with
Phipps’ argument that RCCC is not a "deten-
tion facility” from which he could be guilty of
second degree escape. The Court of Appeals
stated RCCC falls within the definition of
detention facility set out in KRS 520.010(4)(a).
The Court of Appeals also pointed out that
when Phipps arrived at RCCC he signed a doc-
ument saying he had read and agreed to abide
by RCCC'’s policies and regulations. The docu-
ment also informed Phipps of the consequences
of not returning to RCCC after a temporary
approved leave, i.e., that he would be charged
with second degree escape.

Phipps guilty plea to second degree escape was
affirmed.

Commonwealth v. Guess,
Ky.App., ___ S.W.2d ___ (7/26/96)

Guess was indicted for operating a motor vehi-
cle under the influence of intoxicants and oper-
ating a motor vehicle with a suspended license.
He was released was prior to trial, but the trial
court ordered him to enter a drug and alcohol
treatment center for thirty days and then re-
turn to jail to await trial. After spending sev-
eral weeks in jail, Guess was ordered to enter
a halfway house for substance abusers. After a
month in the halfway house, Guess pled guilty
to both offenses and the court sentenced him to
two years imprisonment. The trial court credit-
ed Guess with the time spent in the treatment
center and halfway house and probated the re-
mainder of his sentence for five years.



The Commonwealth appealed the trial court’s
order arguing it was error for the court to give
Guess credit for the time he spent in the treat-
ment center and the halfway house. The Com-
monwealth maintained the time spent in these
facilities was not time "in custody" for purposes
of determining jail credit under KRS
532.120(3).

Custody is defined in KRS 520.010(2). The
Court of Appeals concluded that neither the
time Guess spent at the treatment center nor
the time he spent at the halfway house met the
statutory definition of custody because he was
not under the supervision of law enforcement
personnel at either facility. Since Guess was
not "in custody" while he was at either facility,
he had not served the minimum 120 days im-
prisonment required under KRS 189A.010(5)
prior to being released on probation.

The Court of Appeals recognized the trial
court’s concern that Guess receive treatment
for his alcohol problem, but pointed out that
since KRS 189A.010(5) was mandatory, there
was no room for the trial court’s discretion to
treat pre-conviction court-ordered treatment as
custody for purposes of determining jail time
credit. The case was remanded to the
trial court to calculate the actual time Guess
had spent in jail and he would be required to
spend whatever additional time was necessary
to meet the 120 day minimum required by KRS
189A.010(5).

Commonwealth v. Estes,
Ky.App., ___ SW.2d ___ (7/26/96)

Estes was charged with operating a motor
vehicle without insurance in violation of KRS
304.39-080(5), which provides that every owner
of a motor vehicle shall have proof of insur-
ance. Estes was not the owner of the car, but
he was the operator. Estes entered a condi-
tional guilty plea to the charge.

On appeal Estes argued the statue did not
apply to non-owner operators. The circuit court
held the statute did not apply to non-owner
operators and reversed Estes’ conviction. The
Court of Appeals granted discretionary review.

KRS 304.99-060 was amended on July 15, 1994
to include vehicle owners and operators. Prior
to that date, the statute applied only to own-
ers. Reading the two statues together, and

construing them consistent with legislative
intent, the Court of Appeals concluded that a
non-owner operator can be charged with failure
to maintain proper insurance.

The Court of Appeals also held, contrary to
Estes’ argument, that the statutes were not
vague or overly broad.

The order of the circuit court was reversed and
Estes’ conviction was reinstated.

The dissenting opinion pointed out that the
statutory "scheme mandates that every auto-
mobile should be covered by insurance, not
that every individual be insured.... As evidence,
the law requires proof of insurance upon a
vehicle before licensing, but not upon an
individual before obtaining a driver’s license."

Eaken v. Commonwealth,
Ky.App., ___ SW.2d ___ (6/14/96)

Eaken was charged with driving under the in-
fluence, fourth offense. Prior to trial Eaken
moved to suppress his first DUI conviction,
which was the result of a guilty plea and oc-
curred in Montana, because he was not repre-
sented by counsel. After a hearing on the mo-
tion to suppress, the trial court made contra-
dictory findings. On one hand the court found
Eaken was not represented by counsel, was not
advised of his right to counsel, and did not
understand all of his constitutional rights
under Boykin v. Alabama, 395 U.S. 238 (1969).
On the other hand the court found there was
not a complete denial of the right to counsel,
presumably because Eaken testified he knew
he had a right to hire a lawyer but had no
money to do so.

The Court of Appeals reversed Eaken’s convic-
tion because the trial court’s finding that there
was not a complete denial of counsel was clear-
ly erroneous. The Court of Appeals pointed out
that since Eaken had never been advised of his
right to counsel, he could not be deemed to
have waived that right. Thus, it was reversible
error for the trial court to use the Montana
conviction to support Eaken’s present convic-
tion for DUI fourth offense.

A petition for rehearing is pending.
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Wolfenbarger v. Commonwealth,
Ky.App.,, __ S.W.2d ___ (6/14/96)

Wolfenbarger was tried for and convicted of
first degree assault and second degree assault.
The charged offenses occurred in Boone
County.

On the morning of trial, defense counsel in-
formed the court Wolfenbarger was in the
hospital in Kenton County. [The opinion does
not reveal the reason for Wolfenbarger's
hospitalization.]. All parties, including the
defendant, defense counsel, the trial court and
the Commonwealth, agreed to select a jury in
Boone county in the defendant’s absence and
then hold the trial in the hospital in Kenton
County. Wolfenbarger was convicted on both
counts.

On appeal Wolfenbarger argued it was error to
hold his trial in Kenton County because the
trial court did not follow the proper procedure
for a change of venue.

The Court of Appeals, citing Supreme Court
Rule (SCR) 1.040(1) and Evans v. Common-
wealth, Ky., 645 S.W.2d 346, 347 (1982),
concluded the trial court went beyond the scope
of the powers granted to it and the issue was
not waivable (as the Commonwealth argued)
and reversed Wolfenbarger’s convictions for a
retrial in Boone County.

The Court of Appeals noted it was reluctant to
reverse Wolfenbarger’s convictions, but felt
compelled to do so in light of the Kentucky
authorities it cited. A concurring opinion urged
the Kentucky Supreme Court to follow the
trend of foreign jurisdictions which would find
the error harmless based on the facts of the
case so as to uphold the convictions.

A motion for discretionary review is pending.

Shelton v. Commonwealth,
Ky.App., ___ S.W.2d __ (6/14/96)

Shelton was charged with trafficking in a con-
trolled substance, cocaine, subsequent offense
and trafficking in a controlled substance, meth-
amphetamine, subsequent offense. The charges
arose out of his simultaneous possession of
cocaine and methamphetamine. Shelton pled
guilty to each charge and in exchange for his
plea the Commonwealth dismissed charges of
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carrying a concealed deadly weapon and first
degree persistent felony offender. Pursuant to
the agreement, Shelton received two ten year
sentences to be run consecutively.

One year later Shelton filed a pro se RCr 11.42
motion alleging his two trafficking convictions
violated principles of double jeopardy under
Section 13 of the Kentucky Constitution and
that his counsel was ineffective for allowing
him to plead guilty to both charges when he
could have been punished for only one offense.
The trial court denied Shelton’s RCr 11.42
motion without a hearing.

On appeal, the Court of Appeals reviewed the
history of double jeopardy law in Kentucky.
Concluding that Ingram v. Commonwealth,
Ky., 801 S.W.2d 321 (1990) (convictions for
selling marijuana to a minor and trafficking in
marijuana within 1000 yards of a school, which
arose out of a single act, violated double jeo-
pardy principles under Kentucky constitution),
was the prevailing law at the time of Shelton’s
guilty plea, the Court of Appeals found Shel-
ton’s counsel’s performance, in advising Shelton
to plead guilty to two offenses when he could
only be punished for one, fell "outside the wide
range of professionally competent assistance.”

The Court of Appeals vacated Shelton’s guilty
plea and the plea bargain upon which the plea
was based and remanded the case to the trial
court for further proceedings in conformity
with its opinion.

A petition for rehearing is pending.

Commonwealth v. Wortman and
Commonuwealth v. Sisco,
Ky.App., ___ SW.2d ___ (5/24/96)

Wortman was charged with stalking on a com-
plaint made by his wife. At the preliminary
hearing in district court, the Commonwealth
established probable cause through the test-
imony of the police officer who investigated the
complaint and arrested Wortman. The defense
called Wortman’s wife to testify, but since he
"did not articulate any reason, or indicate the
nature of the testimony or its relevance to the
determination of probable cause," the court
refused to let her testify.

Sisco was charged with bribing a public ser-
vant (a deputy jailer). At the preliminary
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hearing, the Commonwealth established prob-
able cause through the testimony of the jailer.
The defense called the deputy jailer (who took
the alleged bribe), but since he did not indicate
“how the testimony of the proposed witness
would bear on the issue of probable cause,” the
court refused to let him testify.

Wortman and Sisco brought mandamus actions
in the Henderson circuit court, pursuant to CR
81, seeking permission to reopen the prelim-
inary hearing and the right to call witnesses in
their defense. The relief was granted and the
Commonwealth appealed.

The Court of Appeals stated the sole purpose of
a preliminary hearing is to determine whether
there is probable cause to believe the defendant
committed a felony and whether and under
what conditions he is to be released pending
indictment. The preliminary hearing is not a
mini-trial nor a discovery tool for the defense.

Although RCr 3.14(2) state "[t]he defendant
may cross-examine witnesses against him and
may introduce evidence in his own behalf," the
Court of Appeals stated the privilege is not
unrestricted.

The Court of Appeals narrowly interpreted RCr
3.14(2) stating the evidence tendered by the
defense must be relevant to the two issues
addressed by the rule and those two issues
only. The district court "has great discretion in
controlling the introduction of evidence [and]
this discretion will not be disturbed absent a
clear showing of abuse."

Because the defense did not articulate "the
value, competence, or relevancy of the proffered
testimony," the Court of Appeals held the dis-
trict court did not abuse its discretion in
refusing to let the witnesses testify. The orders
of the circuit court were reversed.

A motion for discretionary review is pending.

Hubbard v. Commonwealth,
Ky. App., ___ S.W.2d. ___ (5/10/96)

Hubbard was tried and convicted of first degree
robbery. He raised three issues on appeal.

First, Hubbard argues the trial court’s dis-
missal of one of the jurors as an alternate

violated his rights to random Jjury selection,
due process and a fair trial.

At the conclusion of all the evidence, but prior
to the trial court’s instructions to the jury, one
juror informed the court her religious beliefs
prevented her from sitting in judgment of
another individual. The court dismissed the
Jjuror as an alternate and the case was decided
by the remaining twelve jurors.

The Court of Appeals held that since the juror
admitted she could not return a fair and im-
partial verdict due to her religious beliefs, the
court’s dismissal of the juror as an alternate
was proper and not clearly erroneous so as to
amount to an abuse of discretion.

Second, Hubbard argues he was entitled to a
directed verdict of acquittal because the Com-
monwealth failed to prove the element of phy-
sical injury beyond a reasonable doubt. The
seventy-four (74) year old victim testified she
was taken to the hospital immediately after the
robbery due to pain in her left hip. X-rays did
not reveal a fracture and she sought no further
medical treatment. She testified she had had
no problem with her hip prior to the robbery,
but afterwards she had to use a wheelchair
around the house, could no longer do her own
shopping, and at the time of trial her hip still
hurt and it felt like her leg "gives away.” No
expert medical testimony was presented as to
the extent of the victim’s injury.

The Court of Appeals held the victim’s testi-
mony was sufficient to prove the element of
physical injury beyond a reasonable doubt be-
cause any impairment of physical condition
meets the definition of physical injury.

Third, the Court of Appeals rejected Hubbard’s
argument that he was denied equal protection
because a conviction for first degree robbery (a
Class B felony) only requires proof of "physical
injury,” while a conviction for first degree
assault (also a Class B felony) requires proof of
"serious physical injury.” The Court of Appeals
noted that first degree robbery also required
the element of theft and a physical injury is an
aggravating factor.

Hubbard’s conviction was affirmed.

A motion for discretionary review is pending.
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Rushin v. Commonwealth,
Ky.App., ___S.W.2d __, (4/26/96)

Rushin entered a conditional guilty plea to two
counts of trafficking in a controlled substance.
He was sentenced to five years on each count
to run concurrently. The facts leading up to the
guilty plea are as follows.

On September 29, 1993, the Hardin County
Grand Jury indicted Rushin on two counts of
trafficking in a controlled substance. The
indictments were sealed the following day. On
October 2, 1993, an arrest warrant was issued
but it was not delivered to the county sheriff
until more than one year later on November 9,
1994. Rushin, who was in custody on other
charges learned of the indictments and on Jan-
vary 31, 1994 filed a pro se motion (in the form
of a letter) for a speedy trial. Although a note
placed in the file by the Hardin Circuit Court
clerk shows Rushin’s letter was forwarded to
the Commonwealth’s Attorney, no response was
made. Rushin made a second request on May
29, 1994. Once again, no response was made.
On September 20, 1994, the Commonwealth
moved to unseal the indictments and Rushin
was arraigned on November 15, 1994,

At arraignment, the Commonwealth acknow-
ledged Rushin’s May 29, 1994 speedy trial
request through its statements that it had only
until November 28, 1994 to try Rushin.

On November 22, 1994, Rushin’s newly ap-
pointed counsel moved to dismiss the charges
since more than 180 days had elapsed since
Rushin’s January 31, 1994 request for a speedy
trial. The motion was denied and trial was set
for November 28, 1994. The Commonwealth
stated that if counsel could not be ready to try
the case on November 28, he would have to
move for a continuance, thereby waiving the
180 time limit. Rushin entered a conditional
guilty plea on November 18, 1994,

On appeal, Rushin argued he was denied his
right to a speedy trial when he was not
brought to trial within 180 days of his January
31, 1994 request and thus it was error for the
trial court to deny his motion to dismiss the
charges.

The Court of Appeals held that since a detainer

had not been lodged against Rushin, his right
to a speedy trial had not attached and thus the
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Court of Appeals did not have to decide
whether KRS 500.110 or KRS 440.450 was
applicable.

Rushin also argued that he was wrongfully
forced to choose between his right to a speedy
trial and his right to effective assistance of
counsel.

The Court of Appeals noted that although a
defendant does not have to show prejudice to
establish a speedy trial violation, he does have
to show prejudice to establish ineffective as-
sistance of counsel. The Court of Appeals held
that since Rushin did not proceed to trial, it
could not determine whether he would have
been prejudiced by "the allegedly short amount
of preparation time."

The Court of Appeals affirmed the trial court’s
denial of Rushin’s motion to dismiss.

A motion for discretionary review is pending.

Akemon, Toler and Johnson
v. Commonwealth,
Ky.App., ___ SW.2d ___ (4/26/96)

Each of these three defendants challenges the
constitutionality of KRS 635.020(4), the man-
datory transfer of juvenile firearm felonies to
circuit court. The statute mandates that "if a
child charged with a felony in which a firearm
was used in the commission of the offense had
attained the age of fourteen years at the time
of the commission of the alleged offense, he
shall be tried in the circuit court as an adult
offender and shall be subject to the same pen-
alties as an adult offender...." In each case the
district court found the defendant was over the
age of fourteen at the time of the commission
of the offense and that a firearm was used in
the commission of the offense. Pursuant to the
statute, each case was transferred to circuit
court where the defendants were to be tried as
adults.

Each defendant challenged the constitutional-
ity of the statute in circuit court, but their

- challenges were rejected. Each then entered a

conditional guilty plea.

On appeal, the defendants argued the statute
was unconstitutional on three grounds: 1) the
General Assembly overstepped its authority in
enacting the statute; 2) the statute violates

-,



dues process because it is unconstitutionally
vague as to what offenses it applies to as well
as what procedure is to be followed; and 3) the
statute violates the doctrine of separation of
powers in sections 27-28 of the Kentucky
Constitution.

The Court of Appeals disagreed and held the
statute to be constitutional. As to the defen-
dants’ first claim, the Court of Appeals stated
that the Judicial Article of the Kentucky Con-
stitution did not take away the General As-
sembly’s authority to assign jurisdiction to the
circuit courts, and the defendants’ conceded
that the General Assembly can take juvenile
Jjurisdiction away from the district courts since
their jurisdiction is limited to the powers
provided them by the legislature. See KRS
24A.130.

As to the defendants second challenge to the
statute, the Court of Appeals interpreted the
phrase "use of a firearm" to require a showing
that the weapon was used in any manner to
further the commission of the offense. Akemon
and Toler’s offense involved a theft from a
convenience store and brandishing of a gun.
Jackson’s offense was second degree assault
arising from a shooting. Thus, the defendants
charged offenses fell within the scope of the
statute. As to the apparent inconsistency in the
use of the terms "public offender” in KRS
Chapter 635 and "youthful offender" under
KRS Chapter 640 and "adult offender” under
KRS 635.020(4), the Court of Appeals found
this inconsistency to be a result of poor
draftsmanship and not an attempt to create a
new classification for juveniles charged with
firearms offenses. The Court interpreted the
term "adult offender" in KRS 635.020(4) to
mean the same as the term "adult" in KRS
640.010(2)(c). Under KRS 635.020(4) a child
indicted for a firearm felony will be
automatically transferred for trial in circuit
court. The statutory findings required by KRS
640.010(2)a) and (b) will not be required.

Thirdly, the Court of Appeals found the statute
did not violate the separation of powers doc-
trine because the legislature already has the
authority to prescribe the jurisdiction of the
district court under section 113(6) of the Ken-
tucky Constitution. Thus, the legislature can
exempt felony firearm charges from this juris-
diction.

The defendants’ convictions were affirmed.
A motion for discretionary review is pending.

Carter v. Commonwealth,
Ky.App., __ SW.2d __ (4/19/96)

Carter was tried and convicted for felony theft
by deception arising out of falsely reporting his
car as being stolen. Carter was then granted
shock probation on the condition that he pay
$2,200.00 to his insurance company for resti-
tution and $10.00 per month to the Common-
wealth for probation supervision fees.

Prior to having been granted shock probation,
Carter had filed a motion for correction of pre-
sentence investigation report alleging that the
report was in error by stating the insurance
company had paid him for the allegedly stolen
car, when it had not. The circuit court never
ruled on this motion. Carter renewed his mo-
tion after he was granted shock probation, but
the court still did not rule on his motion.

While Carter was on probation he filed a peti-
tion for writ of habeas corpus in the federal
district court. After the district court granted
his petition, Carter filed a motion in the state
circuit court "for return of fees paid as a result
of conviction and removal of conviction from re-
cord.” The circuit court denied the motion and
Carter appealed.

Carter argued that the writ of habeas corpus
voided the judgment of conviction under which
he paid restitution and probation supervision
fees. The Court of Appeals pointed out that the
issuance of a writ of habeas corpus by a federal
court is not the equivalent of a reversal of a
state conviction and does not void the convie-
tion. Thus, Carter was not entitled to relief
under this theory.

Carter also argued he was entitled to relief
under either RCr 11.42 or CR 60.02 because
the circuit court mistakenly ordered $2,200 in
restitution, rather than $450.00 which was the
actual amount paid by his insurance company.
The Court of Appeals treated the motion as
being pursuant to CR 60.02(c) and held that it
was timely based on Carter’s prior motion to
correct the presentence investigation report.
However, the Court of Appeals concluded that
since the circuit court has broad discretion in
setting the terms for shock probation, there
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was no abuse of discretion in setting the
restitution terms that it did.

The circuit court’s denial of Carter's motion
was affirmed.

A motion for discretionary review is pending.

Johnson v. Commonwealth,
Ky.App., ___ SW.2d __ (4/12/96)

Johnson was convicted of first degree assault
and sentenced to ten years for allegedly beat-
ing, squeezing and dropping his two month old
son causing him serious physical injury. John-
son raised three issues on appeal.

First, Johnson argued his hand is not a dan-
gerous instrument under KRS 500.080(3) and
that unless he was a martial arts expert he
could not be found guilty of first degree assault
under KRS 508.010(a). The Court of Appeals
disagreed. The Court of Appeals stated
whether a human body part meets the defini-
tion of dangerous instrument "depends on the
facts of the case and the capability of the body
part to cause death or serious physical injury."
Where an adult man strikes a two month old
child in the head with his hand serious physi-
cal injury or death can be a direct result thus
meeting the statutory definition of dangerous
instrument.

Second, Johnson argued the injuries sustained
by his son were not so serious as to constitute
first or second degree assault. A physical

examination of the baby revealed he was black
around the eyes and his cheeks and forehead
were bruised. An x-ray and CT examination re-
vealed a large skull fracture with underlying
bruising of the brain, bleeding and swelling.
Four ribs were fractured, the right forearm was
broken and the femur was broken in both legs.
Although the examining doctor testified the
baby was not in danger of death and there was
no permanent injury, she had seen other child-
ren die from similar injuries. The Court of
Appeals held Johnson was not entitled to a
directed verdict of acquittal because the baby’s
injuries "leave no doubt” a substantial risk of
death was created and the Court was amazed
the baby was able to survive such trauma.

Third, Johnson argued he was entitled to in-
structions on first, second and third degree
criminal abuse. The Court of Appeals found no
error because criminal abuse is not a lesser
included offense of assault. However, the Court
noted the Commonwealth could have sought an
indictment for criminal abuse since the baby
was in Johnson’s custody when the alleged
injuries occurred.

Johnson’s conviction was dffirmed.
A motion for discretionary review is pending.

JULIE NAMKIN

Assistant Public Advocate

100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601

Tel: (502) 564-8006; Fax: (502) 564-7890
E-mail: jnamkin@dpa.state.ky.us

1997 ANNUAL DPA CONFERENCE - 1972 MEMORABILIA SOUGHT

1997 marks the 25th Anniversary of the establishing of the Department of Public
Advocacy. We will be celebrating these past 25 years of work in representing indigent
clients accused of committing a crime and convicted of a crime. We seek people who have
memorabilia - pictures, etc. - that they would like to either donate or loan to the
Department to use for this Anniversary celebration at our 25th Annual Public Defender
Training Conference in June of 1997. If you have anything you would like to donate or

loan, please send or contact:

Tina Meadows, Department of Public Advocacy, Education & Development

25th Anniversary Memorabilia
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601

Tel: (502) 564-8006; Fax: (502) 564-7890; E-mail: tmeadows@dpa.state.ky.us
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~  Retrospection
Parole in Kentucky

Bob Hubbard

One of the greatest concerns of, and most fre-
Initial Parole Hearings quently asked questions by the criminal defen-
dant is when will I be eligible for parole? When
a defendant will be eligible for parole however,
All Parole Hearings is not the real question for the answer to that
question reveals only half the story. In actual-
ity, the answer our clients seek is in response
Parole Board Decisions to the often unspoken query when will I be re-
By Most Serious Crime leased. Of course, this question we, as criminal
defense practitioners, are incapable of ans-
wering with any degree of certainty.

Drug Offenders
Our courts have consistently maintained that
counsel is not required to advise the defendant
- Sex Offenders of all possible indirect and collateral conse-
quences which may follow a guilty verdict or
the entry of a guilty plea. Nevertheless, "gross
Violent Offenders misadvice concerning parole eligibility can
amount to ineffective assistance of counsel.”
Sparks v. Sowders, 852 F.2d 882, 885 (6th Cir.
Property Offenders 1988). This holding has strong implications for
counsel particularly in light of the various
statutory enactments which directly effect an
Other Offenders individual’s parole eligibility. See e.g., KRS
532.080(7); 439.340; and 439.3401. Thus, it is
our responsibility to understand and commun-
Parole Board Decisions icate accurate parole information to our clients.
by Length of Sentence

A
N

To aid in fulfilling our obligations, reliable
statistics exist from which a more realistic
Life Sentence Paroled picture of our client’s prospects for release may
at Initial Hearing be drawn. What follows is a retrospective look
at various parole statistics from the 1980’s
through fiscal year 1995. These statistics are
Returned Parole Violators presented under the following headings:

a) parole at initial hearings,

b) parole for all hearings,

c) parole based upon seriousness of the
Q | offense,

\d d) parole by length of sentence,

e) returned parole violators.
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Paroled At Initial
Hearing FY98

16% m Paroled

- gy Not

84% Paroled

Table 1

% Paroled At Initial Hearing FY 84 - 95

I 8853385388238

Year

Table 2

% Given Serve Out At Initial Hearing FY 84-85

Table 3

Drug Offenders Paroled At Initial Hearing

Table 4

Drug Offenders Given Serve Out At Inital

Percent
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From these statistics one fact is for certain, the
Parole Board is requiring inmates to spend
substantial more time in prison compared to
the early 80’s and is quick to revoke parolees
returned as parole violators.

INITIAL PAROLE HEARINGS

Over the last 12 years, the Board has chosen to
drastically reduce the number of inmates who
are paroled when first eligible for parole, and
likewise has chosen to dramatically increase
the number of inmates who serve out their sen-
tences.

In FY 84, 2,475 inmates came before the Parole
Board for the first time. Of these, 43.6% were
paroled while only 10% were required to serve
out their sentences.

By FY 1995, there were 4,497, approximately
2,000 more, inmates appearing before the Par-
ole Board for the first time. Yet, only 16%
received parole while 46% were required to
serve out or complete the sentences given
them. 38% were deferred parole meaning they
were told by the Board that they were denied
parole and would not be considered again for
parole by the Board for a certain period of time
set by the Board. Therefore, 84% did not re-
ceive parole at their initial hearing. (Table 1).

In the last 12 years, the percentage of inmates
paroled when first eligible has declined 27.6%
(Table 2). Over this same time period those in-
mates being required to serve out their sen-
tences rose 36%. (Table 3).

ALL PAROLE HEARINGS

Looking at all initial and deferred parole hear-
ings over the last 12 years reveals the Parole
Board has significantly reduced the number of
inmates who receive parole, and have more
than doubled the number who serve out their
sentences.

In FY 84, 55% of the 3,845 inmates who had
parole hearings were granted parole, and 7.6%
were required to complete their sentence.

The results of all initial and deferred parole
hearings in FY 95 indicate that of the 7,279
inmates considered for parole, parole was re-
commended for 36% of the inmates, while 32%
received serve outs.
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Sex Offenders Paroled At Initial Hearings

Table 6

Sex Offenders Receiving Serve Outs At Initial Hearing

3858883

Percent

10

o

Year

Table 7

Violent Offenders Paroled At Initial Hearing

Percent

Violent Offenders Given Serve Outs At Initial
Hearing

Percent

Year

Table 9

Property Offenders Paroled At initial Hearing

Percent

In the last 12 years, the percentage of inmates
paroled declined 19% from 55% to 36%. During
the same period of time, the percentage of in-
mates receiving a serve out jumped 25.3% from
7.6% to 32.9%.

PAROLE BOARD DECISIONS
BY MOST SERIOUS CRIME

Parole statistics reflecting the Board’s actions
relevant to parole by most serious crime were
reported between 1980 and 1992. These statis-
tics are compiled under separate categories for
Drug Offenders, Sex Offenders, Violent Offen-
ders, Property Offenders and Other Offenders.

DRUG OFFENDERS
Initial Hearings
In FY 80, 67% of drug offenders were paroled
at their initial hearing, 25.2% were deferred
and 7.8% received a serve out.
In FY 92 the pércentage of drug offenders par-

oled at their initial hearing had dropped to
30.9%, deferments and serve outs had risen to

.46.5% and 22.7% respectively. (Tables 4, 5).

All Hearings

In FY 80 for all hearings, 64.7% of drug offen-
ders were paroled, 29.4% received deferments
and 5.9% received serve outs.

In FY 91, only 34.6% were paroled, 42.2% were
deferred and 23.3% received serve outs.

SEX OFFENDERS
Initial Hearings
In FY 80, 60.6% of sex offenders were paroled

at their initial hearing, 36.6% were deferred
and 2.8% received a serve out.

In FY 92 only 8% of sex offenders were paroled
at their initial hearing, 38.4% were deferred
and 53.6% were given serve outs. Thus, 92% of
sex offenders were not paroled at their initial
hearings in FY 92. (Tables 6, 7).

All Hearings

In FY 80 for all hearings, 60.7% of sex offen-
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Property Offenders Given Serve Qut At Initial
Hearing

Year

Table 11

Other Offenders Paroled At Initial Hearing

Table 12

Other Offenders Given Serve Out At Initial
Hearing

Percent
S EEE:

Table 13

Paroled On Sentences of 1-5 Years

Percent

2 = 8 23 3 8 5888 5

Year

Table 14

Paroled On Sentences of 5-10 Years

Percent

Table 15
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ders were paroled, 36.2% received deferments
and 3.1% received serve outs.

In FY 91, 8.6% were paroled, 44.6% received
deferments and serve outs jumped to 46.8%.

VIOLENT OFFENDERS
Initial Hearings

In FY 80, 48.1% of violent offenders were
paroled at their initial hearing, 48.7% were
deferred and 3.1% received a serve out.

In FY 92, only 12.4% violent offenders were
paroled at their initial hearing, 67.4% were
deferred and 19% received a serve out. (Tables
8, 9).

All Hearings

In FY 80, for all hearings 52.6% of violent
offenders were paroled, 43.5% were deferred
and 4% received serve outs.

In FY 91, only 21.6% were paroled, 60.4% were
deferred while serve outs were given in 18% of
the cases.

PROPERTY OFFENDERS
Initial Hearings

In FY 80, 57.3% of property offenders were
paroled at their initial hearing, 25.7% were
deferred and 17% received a serve out.

By FY 92, only 32.8% of property offenders
were paroled at their initial hearing, 37.8%
were deferred and 29.1% were served out.
(Tables 10, 11).

| All Hearings

In FY 80 for all hearings, 55.1% of property
offenders were paroled, 29% were deferred
while 15.8% were given serve outs.

In FY 91, only 32.4% were paroled 39.3% were
deferred while serve outs rose to 28.4%.

OTHER OFFENDERS
Initial Hearings

In FY 80, 72% of all other offenders received

oo
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Paroled on Sentences of 10-20 Years

Table 16

Paroled on Sentences of 20-50 Years

Percent

Year

Table 17

Paroled on Sentence of 50 Years - Life

Percent

8 5 8 23 3 38 85 3 3 8 3

Year

Table 18

Paroled on Life Sentences

Percent

2 5 9 383 8 858288 5

Year

Table 19

Prejudice

The tendency of the casual mind is to pick
out or stumble upon a sample which sup-
ports or defies its prejudices, and then to
make it the representative of a whole class.

- Walter Lippmann, Public Opinion (1929)

parole at their initial hearing, 16% were
deferred and 12% received serve outs.

In FY 92, only 13% received parole at their
initial hearing, while 29.7% were deferred and
57.3% were given a serve out, (Tables 12, 13).

All Hearings

In FY 80 for all hearings, 69.8% of all other
offenders were paroled, 18.6% were deferred,
while 11.6% were given a serve out.

By FY 91, only 21.9% of all other offenders
were paroled, 20.2% were deferred, while the
serve out rate rose to 57.9%.

PAROLE BOARD DECISIONS
BY LENGTH OF SENTENCE

Statistics reflecting the Board’s actions rele-
vant to parole by sentence length were re-
ported between 1980 an 1991.

In FY 80, persons serving sentences of 1-5
years were paroled 49.4% of the time. By 1991
that figure had dropped to 21%. (Table 14),

Those persons serving sentences of 5-10 years
were paroled 50.2% of the time in FY 80 but
only 12.5% by FY 91. (Table 15).

For persons serving sentences of 10-20 years
the percentages of those paroled dropped from
956.5% in 1980 to 27.4% in FY 91. (Table 16).

In FY 80, 59% of those serving sentences bet-
ween 20 and 50 years were paroled. However,
by FY 91 the number paroled declined to
33.2%. (Table 17).

For those serving sentences varying from 50
years to life the parole rate declined from
56.4% in FY 80 to only 8.3% in FY 91. (Table
18).

Persons receiving life sentences were paroled
45.1% of the time in FY 80 but only 9.4% of the
time by FY 91. (Table 19).

LIFE SENTENCES PAROLED
AT INITIAL HEARING

Aside from the information immediately pre-
ceding, reflecting the percentage of persons
serving life sentences paroled for all hearings,
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further analysis reveals that between 1985 and
1995, only 20 (6.25%) of the 320 individuals
serving a life sentence were paroled at their
initial interview. (Table 20).

RETURNED PAROLE VIOLATORS

Aside from the prospect of parole another as-
pect to be considered is the likelihood that the
paroled individual will be successful during
their period of supervision. Unfortunately,
monthly statistics from January, 1994 through
December, 1995 indicate that between 15% to
25.5% of all admissions are returned technical
parole violators. (Table 21).

Further, monthly statistics covering January to
December, 1995 reveal that approximately 1-
2% of all admissions will be parole violators
returned for the commission of a new offense.
(Table 22).

Statistics for FY 95 reflect that the Board con-
ducted 1,451 final revocation hearings. Of that
number 549 (38%) individuals were given serve

were reinstated to parole. Thus, following their
return to the institution as a parole violator,
97% of those returned may expect to have their
parole revoked.

CONCLUSION
The above reveals a clear reality:

* 46% of all inmates receive a serve out at
their 1st parole hearing;

* less than 85% of all inmates are paroled
when first eligible;

* gerve outs have risen from 7.6% to 32.9%
over the last 12 years;

¢ nearly 1/4 of all drug offenders receive serve
outs;

¢ 9 out of 10 times sex offenders are not
paroled;

¢ nearly 1/2 of sex offenders receive a serve
out of their sentence;

outs, 860 (59%) were deferred and only 42 (3%)

Life Sentences Paroled at First Hearing with the Board
(1985-1995)
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Year Paroled Total Interviewed % Paroled at First Hearing |
| 1985 0 20 0.00%
1986 3 25 12.00%
1987 0 11 0.00%
1988 0 11 0.00%
1989 3 16 18.75%
1990 2 26 7.69%
1991 1 41 2.44%
1992 2 31 6.45%
1993 1 22 4.55%
1994 3 16 18.75%
1995 0 3 0.00%
TOTAL 20 320 6.25%
Table 20



* 18% of violent offenders are required to J

serve out their sentence;

* approximately 30% of property offenders are

given serve outs;

* other offenders are required to serve out

their sentences over 57% of the time;

although the percentage varies for each
existing sentencing range, the probability of
receiving parole ranges from a low of 8.3%
to a high of only 27.4%;

only 9% of persons with life sentences are
being paroled;

L Technical Admissions vs. All Admissions l

January 1994 486 86 18%
February 1994 513 84 16%
March 1994 641 143 22%
April 1994 538 79 15%
May 1994 609 117 19%
June 1994 597 126 21%
July 1994 416 77 18.5%
August 1994 589 138 23%
September 1994 597 130 ' 22%
October 1994 563 97 17%
November 1994 576 112 19%
December 1994 559 143 25.5%
January 1995 592 114 19%
February 1995 575 123 21%
March 1995 730 170 23%
April 1995 566 119 21%
May 1995 630 101 16%
June 1995 644 133 20%
July 1995 478 101 21%
August 1995 608 137 22.5%
September 1995 603 104 17%
October 1995 601 118 20%
November 1995 554 110 20%
December 1995 552 95 17%

Table 21
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* only 6.25% of those serving life sentences
are paroled at their initial hearing; and,

¢ returned parole violators will be revoked
97% of the time.

Criminal defense attorneys must heed these
statistics when advising clients what is in store
for them if sentenced. Attorneys must commun-
icate to clients the clear, reliable trend these
statistics afford us.

Those interested in obtaining more detailed
statistics should contact Molly Cone or Joanie
Abramson with the Kentucky Parole Board

(502) 564-3620 or Louie Smith, Bill Clark or
Colleen Williams with the Planning and Eval-
uation Branch of the Department of Correc-
tions (502) 564-4360. The mailing addresses of
both agencies is State Office Building, 5th
Floor, Frankfort, KY 40601. Thanks to those
named for their assistance to me in compiling
the statistical information provided herein.

ROBERT E. HUBBARD
Paralegal Chief

Kentucky State Reformatory
LaGrange, Kentucky 40032
Tel: (502) 222-9441, Ext. 4038
Fax: (502) 222-3177

E-mail: ksr@dpa.state ky.us

I Parole Violators Returned for New Crime Il

All Admissions New Crimes Percent (%)
January 1995 592 13 2%
February 1995 575 10 2%
March 1995 730 15 2%
April 1995 566 9 2%
May 1995 630 12 2%
June 1995 | 644 13 2%
July 1995 478 11 2%
August 1995 608 7 1%
September 1995 603 | 14 2%
October 1995 601 10 2%
December 1995 554 9 2%
Table 22

L - - B

When hope is taken away from people, moral
degeneration follows swiftly after.

- Pearl S. Buck (1941)
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Criminal Justice Mental Health Forum:
A Dialogue to Greater Meaning

The Advocate’s substantial dialogue on what constitutes a competent mental health evaluation for indigent criminals accused
of a crime continues. Columbia, South Carolina attorney John Blume; Lexington psychologist, Harwell Smith, Ph.D,;
Louisville, Kentucky attorney and psychologist, Eric Drogin, Ph.D. and Curtis Barrett, Ph.D., Louisville, Kentucky
psychologist Lee Norton, Ph.D., Florida mitigation specialist and Tony Semone, Ph.D., Pennslyvania neuropsychologist,
are currently exchanging ideas. In the August, 1995 Advocate John Blume set out what his experience reveals as the
components of competent evaluations. In the November, 1995 issue Dr. Smith took issue with the practicality of Mr. Blume’s
views. In the January, 1996 issue Mr. Blume replied and Dr. Drogin entered the dialogue. Dr. Smith responded in the May,
1996 issue to Mr. Blume. That issue also carried a description of the Kentucky Correctional Psychiatric Center by its director,
Greg Taylor. That article indicated that KCPC provides $500 for a competency and criminal responsibility evaluation and
any resulting testimony across the 400 cases done out-patient in Kentucky. Lee Norton, Ph.D., one of the country’s leading
mitigation specialists, provided a May, 1996 article on the special skills necessary to reveal information relevant to the life
and death decisions factfinders make in capital cases. In that issue Drs, Drogin and Barrett discussed the critical
importance of being an advocate for your expert opinion, and they explored the components of the psychological evaluation.

This issue in responds to Dr. Smith, Tony Semone, Ph.D., a specialist in the Halstead-Reitan neuropsychological battery,
provides his reflections on the inadequacy of neuropsychological screening evaluations,a nd Dr. Norton calls for an
understanding of the need for competent social histories, and an understanding of the role of the psychologist in addressing
mitigating factors evidenced from the competent mental health evaluation. We invite your reflection, inquiry and dialogue.

"Science is rooted in conversations. The cooperation of different people may culminate in scientific results of the utmost
importance.” Physics and Beyond: Encounters and Conversations, Werner Heisenberg. There is a dearth of dialogue in our
criminal justice system. The “truth” of science and of the criminal justice process is better approached by interdependent
dialogue rather than destructive discussion.

A leading quantum theorist, David Bohm, see The Special Theory of Relativity (1965) is developing a theory of dialogue when
a group of people "becomes open to the flow of a larger intelligence.” He has explored the analogy between the collective
properties of particles and the way we think together. "As with electrons, we must look on thought as a systematic phenomena
arising from how we interact and discourse with one another.”" He distinguishes discussion, an exchange that has winning as
its purpose from dialogue. Bohm sees groups using dialogue to access a greater "pool of common meaning” which individuals
cannot obtain. "The whole organizes the parts.” Three conditions Bohm sees as necessary for dialogue are:

1) participants must “"suspend" their assumptions;
2) participants must see each other as colleagues; and
3) a facilitator must "hold the context.”

The Advocate’s trying to hold the context of this very important dialogue.

Dialogue vs. Discussion

The discipline of team learning starts with "dialogue," the capacity of members of a team to suspend assumptions and enter
into a genuine "thinking together.” To the Greeks dia-logos meant a free-flowing of meaning through a group, allowing the
group to discover insights not attainable individually. Interestingly, the practice of dialogue has been preserved in many
“primitive” cultures, such as that of the American Indian, but it has been almost completely lost to modern society. Today,

the principles and practices of dialogue are being rediscovered and put into a contemporary context. (Dialogue differs from
the more common "discussion,” which has its roots with "percussion” and “concussion," literally a heaving of ideas back and
forth in a winner-takes-all competition.)

- Peter M. Senge, The Fifth Discipline:
The Art of Practice of the Learning Organization (1990) at 10.
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Commentary on Neuropsychological
Screening Examinations |

The Blume v. Smith Dialogue

Dr. Smith argues that (1) with regard to the
role of neuropsychological testing in forensic
examinations, the referral questions asked by
a lawyer can "in almost all cases...be answered
with a neuropsychological screening (sic)," (2)
“In most cases neuropsychological testing pro-
vides more documentation of a deficit noted up-
on screening but doesn’t provide either better
localization of the brain dysfunction or an im-
proved idea about any connection between any
dysfunction and the criminal behavior." (3) that
the "issue of mitigation doesn’t really enter into
the question asked of the expert."

I would disagree strongly with both Dr. Smith
and Mr. Blume that the Reitan battery is "time
consuming to give."” What conceivable justifi-
cation could there be for depriving a defendant
of the power of a full, validated, neuropsycho-
logical test battery, especially when the neuro-
- psychological tests themselves, in the hands of
a trained and experienced examiner, add only
about four to five hours of testing beyond those
tests already given as part of a general clinical
psychological workup?

To what questions do these gentlemen refer
when Dr. Smith says that the "role of the neu-
ropsychological testing in forensic examinations
is to answer the questions of the referring
party?" Now in fairness, we have had attorneys
refer individuals to us with the question "Is my
client brain damaged?" But would we answer
this on the basis of some purported "screening
examination?" Absolutely not! Why? Because
the goal of a neuropsychological evaluation is
as Dr. Reitan has said on the record in multi-
ple fore: "The Battery is the screening test. Do
more testing if you want/need to, but, if the
goal is to understand the brain-behavior rela-
tionships of a single individual, why on earth
"screen out" the very data which would provide
for a meaningful understanding of your
patient?” It would be especially egregious an
error since the relationship between neuro-
logical status and criminal behavior is not
unequivocal in the first place.
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How about the question "Does my client have
any evidence for traumatic brain injury, Korsa-
koff syndrome, Episodic Dyscontrol, Temporo-
limbic seizuring? The crime with which my
client has been charged, could it have hap-
pened because of Transient Ischemic Attacks?"
Does the good Dr. Smith really believe that a
neuropsychological screening test is as able to
specify in as rich detail, for or against the
hypothesis of neurological impairment, as
would a validated neuropsychological test bat-
tery, particularly in combination with highly
detailed psychosocial and medical histories? In
the cases I have worked, not only is it the rare
case when those histories are NOT available it
has also never been the case that a 20 minute
neuropsychological screening test could provide
valid data on either side of the diagnostic
question.

As I write this, there is a case being heard in
Ohio in which a young man allegedly initiated
a conflagration in fireworks store which led to
the deaths of several people. During his ar-
raignment, court people were amazed at how
glib, seemingly indifferent to the gravity of the
context, jocular and "off the wall he appeared."
On one of the many court related television
programs a neuropsychiatrist ventured the op-
inion that the defendant had suffered "actual
damage to his brain, probably involving his
frontal lobes" and that as a consequence the
defendant’s behavior was understandable on
that basis. Clearly in this gentleman’s case,
neuropsychological assessment will be critical
to specify the particular and unique ways in
which whatever alleged injury he may have
suffered has played itself out in or factored
itself into the context of the crime for which he
stands accused. Would we presume to gauge
his unique neuropsychological pattern on the
basis of some "single, screening test for brain
damage?" Not on your life; not on his life,
either.

Furthermore, there is a growing body of liter-
ature to which we have already referred, which
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describes in substantial detail, the impact upon
brain structure of exposure to and receipt of
abusive-giver behavior. The works of van der
Kolk, Herman, Garbarino, the Lowenstein clin-
ic at Columbia University, and especially Bruce
Perry at Baylor University, make it abundantly
clear that there is 'no such thing as a free
lunch" when it comes to abuse and violence.
We do in fact reap what is sown. As Perry has
written, trauma in an adult will change behav-
ior; trauma in a child will change the brain.
Unfortunately, psychological trauma especially
if pervasive and on-going from early devel-
opment onward, may be undetectable on MRI
and CT scanning (although in this context I
should mention that Perry has found some
radiographic evidence to suggest structural
anoma lies in mid-brain systems in children
exposed to persistent abuse). There may be
better ways to assess for potential impairment
in brain function and its relationship to violent
criminal behavior than on the basis of a bat-
tery of tests which is validated in terms of
underlying neurological conditions. I would
argue that 20 minute screening examination is
absolutely NOT one of them.

Finally, it is difficult to understand Dr. Smith’s
assertion, apparently on a priori grounds alone,
that "the issue of mitigation doesn’t really
enter into the question asked of the expert."
Shame on the referring attorney. If brain dam-
age is a statutory or non-statutory mitigator, a
qualified neuropsychologist can derive data
from a validated battery of tests which will
rule on that hypothesis. If the data support the
inference of brain damage, and the psycho-
social, medical and other evidentiary materials
support the conclusion that defendant’s brain
condition played a significant role in the crime,
then the jury is utterly entitled to hear that

testimony offered in mitigation. It is my view
that too much havoc is already being wrought
by drive-by shootings; we may perhaps play a
small role in the service of ameliorating sec-
ondary havoc by refusing to engage in "drive-by
evaluations.”

TONY SEMONE, PH.D.

8825 Patton Road

Wyndmoor, Pennsylvania 19039
Tel: (215) 836-7179

Fax: (215) 836-7179

Tony Semone, Ph.D., is a clinical neuro-
psychologist in  Wyndmoor, Pennsylvania.
Trained by Dr. Ralph Reitan, Dr. Semone is
one of a handful of practitioners personally
certified by Dr. Reitan in the use of the Hal-
stead-Reitan Neuropsychological Battery. Dr.
Semone received training in the neurosciences
at the University of Pennsylvania Medical
School and has worked extensively in the eval-
uation and rehabilitation of brain injured .
individuals. He has provided neuropsycho-
logical assessments, employing the Halstead-
Reitan, to attorneys involved in criminal and
death penalty cases since 1973. Within the past
18 months, he has served as a neuropsycho-
logist expert in 10 cases in which the death
penalty was being sought or in which failure to
provide for a comprehensive neuropsychological
examination was one of the issues involved in
appeals alleging ineffectiveness of counsel. He
has developed programs in which local law en-
forcement officers have played singularly impor-
tant roles as members of treatment teams whose
charge was to provide for the community-based
care of violent adolescents. Dr. Semone also
provides consultation and training to law en-
forcement in the psychophysiological aspects of
violent confrontations, critical incident stress
debriefing and post-violent event encounters.

o - - - - . .
DPA’s Recent Departures

Kim Combs was a Legal Secretary for Frankfort’s Trial
Services Administration. She now works in a private law
office in Lexington.

Chris Craig has worked in Frankfort'’s Law Operations
Unit since 1985. He has accepted a position with Office for
Petroleum Storage Tank Assurance Fund as an Admini-
strative Assistant.

Wendy Craig was an Assistant Public Advocate in Frank-
fort’s Trial Unit for 4 years. She has accepted a position as
a Hearing Officer with the Justice Cabinet in Frankfort.

Danny Dees was an Investigator with DPA’s Hopkinsville
Office for 17 years. He transferred to Probation & Parole in
Hopkinsville.

Doug Moore was an Assistant Public Advocate in DPA’s
Paducah Office for 14 months. He is now in private
practice.

Adam Zeroogian was an Assistant Public Advocate with
DPA'’s Hopkinsville Office for 3 years. He has accepted a
position with the Massachusetts Public Defender Office in
Springfield.
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Toward a Better Understanding of the
Importance of Psychosocial Histories
in Forensic Evaluations

I was confused and troubled by several of Dr.
Smith’s remarks in his May, 1996 reply to Mr.
Blume, [see Harwell F. Smith, Ph.D., Further
into the Murk: Reflections on Mr. Blume’s
Reply, The Advocate, Vol. 18, No. 3 at 10 (May,
1996)], regarding the appropriate scope of men-
tal health evaluations and the process used by
psychologists to arrive at accurate conclusions
in forensic cases. Central to Dr. Smith’s argu-
ment was the role of the psychologist in pre-
senting mitigating ‘evidence, the role of the
social history in forensic evaluations, and the
use of neuropsychological evaluations and their
relation to the offense. I will address each of
these points.

The role of the psychologist in criminal eases is
determined primarily by the potential punish-
ment that can be imposed in the case. In crim-
inal cases, psychologists are called upon to
determine competency (whether the client un-
derstands the nature of the charges against
him, the adversarial process, whether he can
assist his lawyer in the defense, and the pos-
sible punishments if convicted) and sanity
(whether, at the time of the offense, the client
knew right from wrong and, in some states’
whether he could comport his conduct to the
requirements of the law) and submit these
findings to the court. Psychologists are also
used to assist counsel in developing a theory of
defense when the client’s mental condition or
unique perspective of events played a signi-
ficant role in the commission of the offense. For
example, the effects of a history of chronic de-
pression with delusional features or having
been repeatedly battered may not be so great
as to rise to the level of insanity (or sub-

stantially impaired competency), but could

provide the foundation for an argument of a
lesser included offense or even self defense.!

In capital cases, psychologists are also called
upon to render opinions regarding the client’s
competency and sanity, and assist in deter-
mining theories of defense. However, where the
client is adjudicated guilty of first-degree
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murder and the jury must make a recommen-
dation regarding sentence (a term of years --
usually life with no chance of parole -- or
death) the psychologist has the added role of
addressing issues of mitigation: the complex
interplay of variables that shaped the client’s
perception, judgment and behavior, and that
may militate her culpability. The areas in
which psychologists receive education and
training make them uniquely qualified to per-
form this role. Investigators certainly are help-
ful in gathering critical historical information,
but in no way do they possess the extensive ed-
ucation and experience necessary to conduct
sophisticated psychometric testing and provide
the skilled analyses offered by psychologists.
Only a psychologist can explain the implica-
tions for learning, social development and Jjudg-
ment, of an 1.Q. of 72. Only a psychologist can
explain the effects of long-term abuse, lack or
loss of essential attachment figures, or the
isolation associated with a chronic medical
condition. Indeed, psychologists are often the
most important mitigation witnesses because
they are able to engender within the jury an
understanding for the client’s own suffering
and his confused, ill-conceived actions.

An adequate social history is integral to the
psychologist’s conclusions regarding compe-
tency and sanity, theories of defense, and
mitigation. Most psychologists request as much
historical information -- in the form of records
and collateral interviews - about the client as
can be obtained, and review these materials
thoroughly prior to conducting an evaluation.
For example, when competency is an issue,
psychologists typically consider not only
whether the client can appreciate the charges
against her, the nature of the adversarial
system, etc., but -- and perhaps more impor-
tant -- whether she can make decisions in her
own best interest, and meaningfully assist
counsel. The latter questions often can be best
understood in the context of the client’s past
experiences and history of social functioning.
Thus, if the client has a borderline 1.Q. and a



history of repetitive psychological and physical
abuse that included witnessing violence, being
scapegoated within the family system, and
being forced to assume blame for and falsely
confess to the infractions of others, she may
demonstrate windows of competence in which
she is able to answer basic competency status
questions but, over an extended period, show
marked decompensation and eroding compe-
tence. In such cases, the social history can be
especially helpful to the evaluator. Interviews
with family members may reveal that the
client has a twenty-year history of self-de-
feating behavior, chronic confusion, periods of
black out and/or dissociation, inability to assess
social cues, and being exploited by others, all of
which symptoms increase when the client is ex-
periencing heightened stress. School records
may provide indicators of abuse and severe
learning problems, as well as developmental
retardation and social deficiencies. Medical
records may document traumatic injuries or
multiple admissions for mental health treat-
ment, with varying diagnoses. Together, these
data may suggest to the evaluator that the
client suffers from complex post-traumatic
stress disorder or other conditions that result
in disturbance of attention, cognition, behavior,
and affect, which in turn at times render the
client incapable of effectively assisting in her
own defense. For these reasons, competency
must be viewed as a temporal variable to be
considered in the larger context of the client’s
mental health history and current conditions.

The same reasoning applies to sanity issues. If
the client suffers from complex post-traumatic
stress -- chief symptoms of which are affective
constriction, dissociation, increased autonomic
arousal, hyperstartle response, involuntary
intrusive memories, and, in some cases, psy-
chotic episodes -- and committed an offense
while experiencing a severe flashback, she may
not have been able to appreciate the nature of
her acts (especially if she wrongly perceived
threat) or comport her conduct to the require-
ments of law. However, the nature of disorders
such as these often prevent clients from being
able to accurately express what they were ex-
periencing at the time of the offense (they will
often simply state, "I don’t know" when asked
what happened) and they will respond impas-
sively, seemingly disinterestedly, when queried
by mental health professionals. Unfortunately,
much mental illness is well-hidden and re-
quires a comprehensive social history to ade-

quately identify and understand. It is often
only through a thorough review of collateral
information that the client’s history of acute or
chronic trauma (for example, witnessing one
parent kill another or being repeatedly raped)
or other conditions is discovered, and the
relationship of the condition to the offense
revealed.?

What constitutes an adequate social history?
The amount of time and energy devoted to col-
lecting collateral data generally depends on
variables such as the nature of the offense, the
charges, the presence or absence of a history of
mental illness, and the possible punishment.
Social histories in non-capital offenses require
less time to complete but are nonetheless
important.

Social histories for use in capital cases are
quite involved and require not less than 200
hours of work by those with extensive training
and experience conducting mitigation investi-
gations. The two chief means of obtaining psy-
chosocial information are 1) identification, loca-
tion and acquisition of records, and 2) collater-
al interviews. All medical, psychological, edu-
cational, social services and educational records
pertaining to the client and the relatives or
individuals with whom he lived are especially
important. Obtaining records is not a task for
psychologists. Psychologists are not trained to
find and retrieve hard-to-locate records, nor is
it an appropriate use of their time. Instead, the
psychologist must make it clear to the capital
attorneys that a review of records is an essen-
tial component of a competent mental health
evaluation, and should provide to the attorneys
an itemized list of records needed.

What about missing records? Naturally, some
records will have been destroyed or cannot be
located. This is to be expected. It is not neces-
sary to defer one’s opinion indefinitely simply
because one set of records is unavailable. On
the other hand, an avenue of inquiry should
not be abandoned when records cannot be
found. Rather, attempts should be made to ob-
tain the information from other credible
sources. For instance, if the birth records have
been lost, it may be possible to locate indiv-
iduals who accompanied the mother to the hos-
pital and remained with her and the infant
after delivery. Similarly, criminal records may
not exist, but co-defendants still live in the
area. School records could have been destroyed,
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but teachers remain at the schools the client
attended. The goal is to triangulate the data,
making every effort to obtain information not
only from different sources, but different kinds
of sources; i.e., records and lay witnesses. In
this way, a good amount of important infor-
mation can be uncovered and understood in the
proper context, answering questions to do with
the way in which the offense occurred and
those factors likely to he considered mitigating
by a judge and/or jury.

The ecological model is the framework typically
used to conduct collateral interviews. Indiv-
idual, family and community domains are ex-
plored. Inquiries include: birth, medical
(including all major illnesses and injuries),
developmental, educational, mental health,
employment/ military, marriage and rela-
tionship, and psychological trauma histories.
Interviews are conducted in the homes in order
to achieve better rapport and assess socio-
economic status, family dynamics, and the
availability of community support. As with
records, not all collateral witnesses can be
located. However, it is important to interview
as many witnesses as possible, as each witness
provides another piece of the puzzle of the
client’s life, deepening the understanding of
how the client came to see and react to the
world around her.

Review of records and interviews of collateral
witnesses has increasingly become the expected
standard of care in forensic cases, in large part
because collateral research has consistently
been found to enhance the reliability of mental
health evaluations. Additionally, extensive
knowledge of the client and the facts of the
case increases the credibility of the expert in
the eyes of the judge and jury. Psychologists
should not be shy about enforcing this unnego-
tiable requirement of collateral information in
completing forensic mental health evaluations.
Every case can he seen as an opportunity to
educate attorneys and other members of the
legal team about what is entailed in confident-
ly determining competency, sanity, and issues
concerning guilt-innocence and mitigation. The
chief aim is to expend as much time and ener-
gy as is necessary to obtain a comprehensive
picture of the client, while using resources as
efficiently as possible.

Neuropsychological examinations are another
necessary component of the mental health eval-

September 1996, The Advocate, Vol. 18, No. 5, Page 82

uation. The neuropsychological battery (typical-
ly the Halstead-Reitan or Luria-Nebraska)
identifies organic causes of behavior and helps
to explain behavior in the context of specific
deficits. A full neuropsychological evaluation is
needed because screening tests often miss im-
portant data, and are clinically and statis-
tically much less reliable. Testimony based on
neuropsychological screenings contributes little
to a full understanding of the client or the
case, and is vulnerable even to lackluster cross-
examination. The increased scope and validity
of the information generated by a full battery
more than justifies the extra few hours work
involved, and provides a more reliable standard
for assessing with confidence brain deficits and
the implications for reasoning and behavior.

The effects of generational poverty are well
known. Lack of education, lack of resources,
and disenfranchisement result in isolation and
powerlessness. An inability to alter one’s
destiny creates shame, depression and an end-
less repetition of self-defeating behaviors. The
costs of the cumulative effects of abuse, neglect
and simply being forgotten are dear: Victims
more often than not find themselves in the
mental health or criminal systems, or being
shuffled back and forth between the two. Each
failure further reinforces a sense of inadequacy
and worthlessness. In the face of the ravages of
inhumanity, one can be silently complicit with
the perpetrator or share the burden of the vic-
tim’s pain. One of the most important roles of
mental health professionals is to intervene in
this cycle, bearing witness to suffering and in
so doing helping to restore hope and dignity.
Mental health evaluations are a tool for dispel-
ling the silence. Narrative reports bring mean-
ing to chaos and give victims a voice where
they once stood mute. Conducting mental
health evaluations in forensic cases as mind-
fully and compassionately as one would with
solvent, clinical patients is the only profes-
sional standard mental health practitioners can
morally or ethically support.

LEE NORTON, PH.D.

1704 Thomasville Road, Suite 179
Tallahassee, Florida 32303

Tel: (904) 681-9357

Fax: (904) 561-1220

Lee Norton, Ph.D., M.S.W., is a social worker
specializing in conducting psychosocial histories
and developing mental health teams in capital



cases. She is the principal author of a chapter
on mitigation investigations in the Florida
Handbook of Capital Cases, and has trained ex-
tensively for the National Legal Aid and Defen-
der Association and numerous other legal and
social work organizations. Dr. Norton has
worked on more than 70 capital cases at trial,
post-conviction, and clemency levels, in state,
federal and military courts. She practices in
Tallahassee, Florida with her associates, Lisa
Moody, M.S.W. and Cori Bauserman.

FOOTNOTES

'In one case, a man was charged with killing
another man following an argument in a bar A
mitigation investigation revealed that the de-
fendant’s son was murdered just six weeks
prior to the offense for which the defendant
was charged. It was further learned that the
victim in the offense had given the knife to the
man who had killed the defendant’s son. The
defendant and the victim argued in the park-
ing lot of the bar and the victim stated "And if
you don’t quit talking to me, I'll kill your other
son” and then dropped to his knees. Ordinarily,
this gesture would have held no meaning. How-
ever, both the defendant and the victim were
Hispanic migrant farm workers who planted
and harvested tomatoes and kept knives in
their boots for tying string the plants. The
defendant, who suffered from a neurological
deficit that prevented him from running and
limited- his range of motion, thought the man

had dropped to his knees in order to reach for
a knife. The defendant reflexively pulled a
small caliber gun from his payroll pouch and
shot the victim. Jury acquitted the defendant
on the basis of self defense, accepting the
argument that the defendant perceived threat
to himself end: his family and acted de-
fensively. Absent a thorough investigation and
the involvement of a psychologist, this theory
of defense likely would not have been dis-
covered.

’In another case, involving a client who had
been evaluated three times previously, it was
learned that the client had stepped on a "Willie
Peter" (phosphorus) mine in Viet Nam, sus-
tained burns over 80% of his body, was packed
in mud (there were no field medics) for three
days until he could be evacuated, and subse-
quently was treated for over a year a various
burn centers. Later, he became very sympto-
matic, was discharged from the military (the
only career he had ever, wanted) and, though
having no previous criminal record, began
acting aberrantly, drinking heavily (to fend off
the flashbacks) and engaging in criminal acts.

* The offense for which he was charged (battery)

occurred during a severe flashback that
distorted his perception of reality and
prevented him from acting in accordance with
the law. Despite three evaluations spanning
five years, no one had learned of the client’s
experiences in Viet Nam or his ensuing pro-
blems.

- - T -
DPA’s Recent Hires & Internal Transfers

New Employees

Mike Jarman is an Investigator with DPA’s Covington Office as of August 5, 1996. He was formerly employed as a police officer

in Boone County, Kentucky for 21 years.

Amy Kratz is an Assistant Public Advocate with DPA’s Pikeville Office as of July 1, 1996. She received her J.D. from Indiana .

University Law School in 1996.

Melinda Sears is an Investigator with DPA’s Pikeville Office. She received her BS in Police Adminstration from Eastern

Kentucky University in May 1996.

Internal Transfers

Richard Hoffman is an Assistant Public Advocate transferrin
1993 to Frankfort’s Appellate Section as of August 15, 1996.

Linda S8mith is an Assistant Public Advocate transferrin

g from the Morehead Trial Unit where he’s been since December,

g from the LaGrange Post-Conviction Office where she’s been since
May 1995 to the Frankfort Trial Unit as of August 12, 1996.

Bill Spicer is an Assistant Public Advocatevtransferring from Director of the Stanton Trial Office to DPA’s Covington Trial
Office as of September 1, 1996, Bill directed the Stanton Office for 7 years.
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Virfues & Values

Upcoming DPA, NCDC,

Drive, LaGrange, Kentucky 40031
or (502) 243-1418 or Rebecca
DiLoreto at (502) 564-8006.
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Truth Training Conference
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‘ ** RACDL ** NCDC programs call Rosie
1 . Flanagan at Tel: (912) 746-4151;
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Nothing that is worth anything can be achieved in a lifetime;
therefore we must be saved by hope.

- Reinhold Niebuhr,

The Irony of American History (1952)
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