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Discrimination: "As long asyou
keepa persondown somepart
of you hasto be down there to
hold him down, so it means
you cannotsoaras your other
wise might."

- MarianAnderson

Triage
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consistingof broken material.
2: the sortingof andallocation
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cording to a system of priori
ties designedto maximize the
numberof survivors."Webster’s
Third New International Dic
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September1996, The Advocate,Vol. 18, No. 5, Page2



In October,1996,a groupof criminal defenselitigators wil] spend
one intensive week at the Kentucky Department of Public
Advocacy’sTrial PracticePersuasionInstitute. Join them.

EVER WISH you had time anda placeto considerwhere
you andyolr criminal defensepracticearegoing?Timeto
talk to criminal defenseattorneyslike yourself,to discuss
your practicewith respectedadvocates,to fill gapsin your
practice,education,andacquirenewlitigation techniques?

Well, take the time. oneweek - andcome to the Trial
Practice PersuasionInstitute TPPI conducted by the
KentuckyDepartmentof Public Advocacy.You will join a
groupof successfulmen andwomen who have attended
this intensive weekof devleopmentand who aremaking
their mark with criminal casesthey defend.

At theTPPI, you’ll exchangereal-lifelitigation experiences
with your colleagues,learning from them as they learn
from you. At theTPPI,you canbuild a networkof capable,
talentedpeoplewhom you’ll confide in andlearn from all
your life.

Over20 mastercriminaldefenseadvocatesfrom acrossthe
nation serveas coachesduring the week. All aredefense
veterans:innovatorswho havepioneerednew persuasion
theories,strategies,and tools. They areteachers,too, and
they sharetheir expertiseandtalk shopwith you, in small
grouppracticesessionsandafterwards.

For your convenience,andto maximizetheprogram’srele
vanceto your level, the TPPI is separatedinto three

If you litigate criminal defense
cases,this program is for you!

tracks.Throughoutthe threetracksyou will focuson the
keyissuesyou face.A broadrangeof topicswill be covered:
creative thinking, persuasion,client relationships, voir
dire, openingstatements,cross-examination,direct exam
ination, closing arguments.

This educationalprograminvolvesyou in thechallengesof
litigating a case.Your study, discussionand practice of
with a caseproblem or actual casesin extensivesmall
groupsissupplementedby lecturesand simulations.The
results: severalyearsof defenserealitiesarecompressed
into a week.

The KentuckyDepartmentof Public Advocacy’sprogramis
an intensive, comprehensiveeducationalexperiencefor
defensepersuaders.We invite you to sendfor information
andan application.Applicationsareduesix weeksbefore
the start of the program. Later applicationswill be re
viewed on a space-availablebasis. Enrollmentis limited,
We expecta waiting list.

CALL, FAX OR E-MAIL TODAY:
Enrollment is Limited

The nextTPPI beginsSunday,October6, 1996,
and ends Friday, October 11, 1996. For bro
churesandapplications,pleasetelephone,fax, or
e-mail:

Tina Meadows,Training& Development
Departmentof Public Advocacy
100Fair OaksLane, Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006;Fax: 502 564-7890
E-mail: tmeadows@dpa.state.ky.us

* OUR COACHES *

Vince Aprile, KY Terry Harper,IN Marty Finales,OH
Marilyn Bednarski,CA Rick Kammen,IN LeahPrewitt,TN
Bob Carran,KY CathyKelly, MO SteveRench,CO
JerryCox, KY David Lewis, NY Dick Slukich, KY
Jim Cox, KY ErnieLewis, KY GeorgeSornberger,KY
Jodie English,IN MadonnaMagee,CA Mark Stanziano,KY
JoeGuastaferro,IL Don Major, KY Will Zevely, KY
Alma Hall, KY Lee Norton, FL
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Involuntary Civil Commitment in the 90s:
A Constitutional Perspective

Introduction

1. Policy PositionsThat Move
Civil Commitment

2. Public Concerns About
Safety and Security

3. Basic Types of Civil Commitment

4. Extended Civil Commitment Standards

5. Constitutional Parameters

6. Recommendations

As a societywe are challengedby the theoretical
andpragmaticmorasswecall civil commitment,
whichfor all the changeandprogressoccurring
in the 60s, 70s, and80s remainsmore of an
enigmathana rationalandorganizedsystemof
involuntary intervention. Yet the overriding
reasona substantialgap continuesto exist be
tweenhumaneanddecentcarefor personswith
mental illnessesandthe care they often receive
is easilyidentifiable: Generally,our society has
not providedthe money,resources,andsustained
attention necessaryto make their care, treat
ment, and housinga compelling financial and
programmaticpriority. This is true whether a
personwith a mentalillness is in aninstitution,
in a communityprogram,in a family home,or on
the streets.

Despite efforts to improve the lives of persons
subjectedto civil involuntaryinterventions- and
some advancescertainly havebeenmade - the
superstructurenecessaryto fulfill the promises
and potential for changenationwidehasnever
beenput into place.Moreover,given significant
constraintson federal, state,and local expencli
tures, sustainedefforts to redo the national
health care system, and differencesof opinion
aboutwhat shouldbe doneto changeinvoluntary
interventions, widespread systemic improve
mentsin the civil commitmentprocessarehighly
unlikely to comesoon. If our systemof involun
tary civil commitmentfor personswith mental
illnessesdoes undergoimprovement,in all like
lihood the changeswill involve incrementalad
justments to the existing systemrather than
what is really needed:a fundamentalreworking
of the theoriesand practicesthat guide invol
untary civil commitmentnationwide.

This articledescribesthe socialforcesthat tend
to dominatepolicy discussionsaboutcivil com
mitment, reviews the basic types of civil com
mitment,identifiesthestatutorystandardsthat
governextendedcivil commitment,andpresents
theconstitutionalframeworkwithin whichinvol
untarycivil commitmentshouldoperate.The ar
ticle alsorecommendsmaking systemicadjust-

Generally, our society hasnot provided
the money, resources,and sustained
attentionnecessaryto maketheir care,
treatment, and housing a compelling
financial and programmatic priority.
This is true whether a personwith a
mentalillness is in an institution, in a
community program,in a family home,
or on the streets.
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mentsandimplementingexistingconstitutional
principles as a way to improve involuntary civil
commitment. These suggestionsare offered in
lieu of wholesalechanges- such as eliminating
involuntarycommitmentaltogether- that likely
would be ignored. The conclusionpresentscom
mon elementsthat civil commitmentsystemsus
ing the proposedconstitutionalprinciples and
recommendationswould share.

1. Policy Positions That
Move Civil Commitment

A major problemin effectively addressinginvol
untaryinterventions,includingcivil commitment,
is the fragile natureof the socialconsensusupon
whichtheseinterventionsarefounded.Numerous
"policy positions" - many of which are described
briefly below - contribute, more or less, to the
policy mix thathasproducedthecurrentcommit
ment schemes.

A. The Advocates’Perspective

Three often interrelatedpolicy positions repre
sentthe core valuesof thosewho representper
sons with mental illnesses in various legal,
administrative,andlegislative forums.

1. Civil liberties. The best result is the one
that maximizesindividual liberty.

2. Least restrictive alternative. The bestre
sultis the onethatleastintrudeson an indiv
idual’s liberty. Conceptually, this view is
closely tied to the civil libertiesperspective.

3. Deinstitutionalization.Largeinstitutions -

andby implicationinvoluntaryinpatientcom
mitments- areinherentlyharmfulandshould
be replaced with voluntary placementsin
smaller,lessrestrictivecommunityprograms.

B. Medical Model

The best result is the one that most relies on
physiciansandmedicalinstitutionsto makedeci
sionsaboutan individual’s care andtreatment.

C. The Family Model

The best result is the one that most relies on
family membersto makedecisionsabouta rela
tive’s care andtreatment.

D. The ConsumerModel

The best result is the one that most relies on
former patients to make decisionsabout what
types of care and treatmentshould be made
availableto current patients.

E. FiscalConservatism

In this economy, powerful fiscal limits govern
what our society can do to help personswith
mentalillnesses.

Recentcorollary regardingnationalhealthinsur
ance. For Americansto havesomethingevenap
proachinguniversal health care coverage, the
costs for mental health care must be strictly
limited or eveneliminatedunder that coverage.

F. Nihilism

Society shouldeliminate all systemsfor provid
ing care andtreatmentto personswith mental
illnessesbecauseonly a few of them get the help
theyneedandfar too manyaresubjectedto phy
sical,mental,andsexualabuse.

Commoncorollary to nihilism. The psychiatrists
who control most involuntary interventionsact
morelike employeesof authoritarianregimesin
the way they dispensemindaltering remedies
thanlike humanecare givers.

G. Help the Helpless

Two policy positions are advocatedby persons
seekinginvoluntary interventionsfor thosewho
cannothelpthemselves.

1. Help the homeless.Becausemosthomeless
personsareformermentalpatientswho have
beendeinstitutionalized,reinstitutionalizing
and performing other involuntary interven
tions for former mentalpatientsis neededto
solve much of the homelessnessproblem.

2. Provide needed treatment. Because,as a
result of their conditions, many mental
patientsdo not do not know what is bestfor
themselves,society hasa moral obligationto
provide care and treatmentto thesepersons,
doing so coercivelyif necessary.
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2. Public ConcernsAbout
Safety and Security

The public’s concernsaboutsafety andsecurity
as they affect civil commitmentfall into three
subtexts.

1. The streetsare not safe.Far too manyper
Sons who should be receiving involuntary
inpatientcare are at large in the community
committingcrimes andother actsof violence,
destruction, and nuisance that lower the
quality of life for the restof society.

2. Predictions of violenceand identification
of dangerousness.Althoughin thepastsoc
ial scientistsand psychiatristshave consis
tently overestimatedtheir abilitiesto predict
violence and to identify dangerousness,our
knowledgemayhaveprogressedto the point
that we can now accuratelypredict violence
and identify dangerousnessin specific cir
cumstances.

3. Criminalization of mentalillness. Society
hasan obligationto protectcitizensby using
the criminal justice systemto keep violent
personswith mentaldisabilitiesoffthe streets
andby usingthementalhealthsystemto pre
vent dangerousprisonerswhose sentences
have expired from being released into the
community.

A. Fill the Beds

Hospitalsmustfill their psychiatricbedsor else
they will fall short of their revenueneedsand
psychiatricpatientswill sufferas a result.

B. Jobs

Society shouldnot close psychiatricinstitutions
and hospitalsto provide care for personswith
mentalillnessesin decentralizedsettingsbecause
thiswouldcauseworkingpeoplei.e., membersof
unions to losetheir jobs and/or face reductions
in pay.

The overridingconcernsof the groupspromoting
the abovepositionsoften go beyondor ignore the
issueof which civil commitmentsystemis best
for society.Yeteachof thesepositionscontributes
in its own way to the commitmentsystemwe
havenow andprobably to anythat is fashioned
in the future.

When viewed in the best light, each of these
social positions reflects powerful feelings or
beliefshaving some utilitarian aspectthatgar
nersrecognition.Someof the positionsrepresent
fundamentalsocial values or are promoted by
valuedor distinguishedgroupsin society.

In amorecritical light, however,thesecompeting
positionsmay causemanyproblemsfor effective
iy restructuringthe civil commitmentsystem.
Some of the positions are overly broadin their
applicationsor too absolutein their conceptuali
zation to be implementedfully. Others may be
basedon good intentionsbut aremisguided.In
certaininstances,theviewpointsrepresentthinly
veiledpositionsof selfinterestthatmaynot serve
the best interestsof personswith mental ill
nessesor of society. Some of the viewpoints
merely perpetuatemyths, stereotypes,or decep
tions that undermine efforts to reform civil
commitment.

Whateveronemaythink aboutthe variousview
points described,a consensusmust be forged
amongthe personsandorganizationsrepresent
ing thesepositionsif systemicimprovementsin
civil commitmentsare to occur. Given the wide
differencesin theseopinions,any basis for con
sensusmusthavea stronglegal andmoralman
date. Constitutional principles can provide a
strongfoundationfor achievingsuchaconsensus.

3. Basic Types of Civil Commitment

Many differentwaysof categorizingcivil commit
ment into "types" areavailable.Themethodpre
sentedhereis drawn primarily from two works,
TheMental andPhysicalDisabilityLawReporter
andthebook entitledTheMentallyDisabledand
the Law.1 Not surprisingly, the eight primary
types of commitment and various subtypes
describedbelow reflect a decidedly legal per
spective.

A. Informal Commitment

Competentindividuals can admit themselvesto
a facility for voluntarytreatmentanddischarge
themselveson shortnotice without fearof being
involuntarily committed.Severalstatesusethis
typeof commitment.2

B. Voluntary Commitment

A facility can admit a competentindividual for
voluntarytreatment,but demandsthat certain
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bureaucraticrequirementsbesatisfiedbeforethe
individual canbe dischargedand/or retainsthe
right to institute involuntary commitmentpro
ceedingsinsteadof dischargingthe patient.

C. Third-Party Commitment

A personother than the proposedpatient who
has authority by virtue of an establishedlegal
relationshipwith that persone.g.,a guardian
caneffectuatetheproposedpatient’svoluntary or
involuntarycivil commitment.Notethat accord
ing to the definitions used here, if the law re
quires a due processhearingin addition to the
guardian’sconsent,the procedureis not actually
a third-party commitment. Laws governing
third-partycommitmentvary somewhatdepend
ing on whetherthe proposedpatientis an adult
or a minor.

Adults.A legal guardianor a parentwith guard
ianship powers can consentto havethe ward!
adult child civilly committed.Dependingon the
jurisdiction andcircumstances,the commitment
mayeitherbe "voluntary,"wherebythe guardian
canwithdrawconsentandinitiate aprocesslead
ing to dischargeunlessinvoluntarycommitment
proceedings are instituted, or "involuntary,"
wherebyif consentis withdrawn a proceeding-

either administrativeor judicial - mustbe held
before dischargewill be granted.

Minors. A parentor legalguardiancan consent,
subjectto administrativereviewasestablishedin
Parhamcasediscussedfurtherbelow, to havea
child civilly committed.Like the commitmentof
an adult, the commitmentof a minor can either
be "voluntary" in thatthe parent’swithdrawalof
consentwill leadto dischargeor "involuntary" in
that dischargedependson an administrativeor
legal proceeding.

D. Short-Term Commitment

This type of involuntary commitmentis charac
terizedby the relativelyshortdurationbetween
a patient’sbeingtakeninto custodyandhis or
her being releasedor held over for extended
commitment. Depending on the jurisdiction,
short-termcommitmentsmaybe limited statutor
ily to periods ranging from twenty-four hours
Illinois3 to six months West Virginia,4
althoughthey typically last from threeto thirty
days.5Short-termcommitmentsalsomaybediv
idedinto threedifferentsubtypesbasedon their
substantivepurposes.

Emergencycommitmentapplieswhen a person’s
mentalconditionposesan immediatedangerto
self or others.

Commitmentfor observationor evaluationis used
to observe,examine, or evaluate a respondent
pursuantto extendedcommitmentproceedings.

Temporarycommitmentis a stop-gapor interim
measureusedbeforeextendedproceedingscanbe
held.

E. ExtendedCommitment

Under this procedure,patients are subject to
long-termor in somecasesindefiniteinvoluntary
commitmentto inpatientfacilities,but only after
the most rigorous substantiveand procedural
due processrequirementsare met. In many re
spects,extendedcommitmentis the commitment
type aroundwhich all commitmentsrevolve.

F. Outpatient Commitment

This processis usedto involuntarily commit a
patientto an outpatientfacility. Dependingon
the statutory schemeand circumstancesin
volved, the processmaybe similar to preventive
detentionor be a less restrictive alternativeto
inpatienthospitalization.

G. Criminal Commitment

A personwho remainsin the control of thecrim
inaljusticesystemmaybe subjectto involuntary
inpatientor out-patienttreatment.Dependingon
the circumstances,treatmentmayoccur in facil
ities run by either the mentalhealthor thecrim
inal justiceauthorities.Generally,four subtypes
of criminal commitmentexist.

Pretrial detentionoccurswhen a defendantwho
hasbeenaccusedof a crime but hasnot beenad
judicated incompetentto stand trial is treated
involuntarily.

Commitment of persons found incompetentto
standtrial occurswhen personswho are found
incompetentto stand trial are committed for
treatmentuntil they regaintheir competencyor
theycannotbeheld anylongerwithout violating
due process.

Insanity acquittal occurswhen defendantswho
are found not guilty by reasonof insanity are
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committedto treatmentfacilities until they are
no longermentally disabledanddangerous.

Post-trial commitmentoccurswhen defendants
are committed involuntarily to treatment fac
ilities while servingtheir ‘sentences.

H. Recommitment

This is the procedurefor renewinginvoluntary
extendedcommitmentsin either the civil or the
criminalsystems.Generally,the samestandards
usedfortheoriginalcommitmentapply, although
- particularly in a criminal context - the burden
of proof mayshift to the patient!inmate.

Ofall the civil commitmenttypesdiscussedhere,
only one type - informal commitment- is really
voluntary in the senseof allowing the patient
self-determination.All the other types involve
somelevelof coercionand/orthesubstitutedcon
sentof anotherperson.Thus, for mostpurposes,
civil commitmentshouldbe viewedasa seriesof
interventions involving different degrees and
types of involuntariness.

4. Extended Civil Commitment Standards6

Although manyhavewritten aboutnew develop
ments in the statutory standardsfor extended
involuntarycivil commitmentduringthepastten
years,in fact not muchhasactuallychanged.An
overwhelmingmajority of jurisdictionsstill base
theircommitmentstandardson dangerousnessto
selfor othersand/oron gravedisability.7

Today almost every jurisdiction’s civil commit
mentschemehasat least two majorparts: a de
finition describingthe typesof mentalconditions
coveredunder the statute8and the commitment
criteria or standardsthat link mentalconditions
to specificjustificationsfor requiringinvoluntary
commitment.9

In all but six jurisdictions,mentalconditionsare
referredto as mentalillnesses.’0Theseillnesses
sometimescalled disorderstypically, but not
always,aredescribedassignificant,severe,sub
stantial,or grossimpairments.1’In manyjuris
dictions,thestatuteslimit their coverageof men
tal illnessesor disordersby excluding certain
specific types of conditionsaltogetheror in most
situationsunlesstherespondentotherwisemeets
the commitmentcriteria.’2 The most frequently
listed conditions excluded from definitions of
mentalillnessesor mentaldisordersare mental

retardation,epilepsy,developmentaldisabilities,
drug addiction,andalcoholism.‘

With respectto criteria for civil commitment,
everyjurisdiction hasat least one major stand
ard basedon dangerousnessto selfandothersor
on somethingcloseto that.’4 Indeed,mostjuris
dictions baseall of their standardseither on
dangerousnessto othersand/or to oneselfor on
somethingthat closelyresemblesdangerousness
to self,’5 such as grave disability,16 inability to
provide for one’sbasichumanneeds,’7or treat
ment that is essentialto one’s welfare.’8

Only five jurisdictions haveestablishedcriteria
that divergefrom thedangerousnessstandardin
substantialways,’9 as the AmericanPsychiatric
Associationrecommendedin the early 1980s.2°
Three stateshave added criteria that target
severemental illness: Arizona commitsrespon
dentswho arepersistentlyandacutelydisabled,
Hawaii commitsrespondentswho are obviously
ill, and Oklahoma commits respondentswho
needinpatienttreatmentas indicatedby a pre
vious diagnosisof a history of mental illness or
by a needto prevent progressivedebilitation
causedby a mentalimpairment.Delawarecom
mits respondentswho cannotmakeresponsible
decisionsabouthospitalization.Iowa,in astatute
that raises serious constitutional questions,
commitsrespondentsconsideredlikely to inflict
serious emotional injury on membersof their
families or on otherswho lack reasonableoppor
tunities to avoid contactwith the respondents.

Apart from basic commitment standards,the
mostcommoncriteria involve alternativesto in
patienthospitalization.Of the thirty-two juris
dictionswith suchcriteria, twenty-threerequire
that commitmentbe theleastrestrictivealterna
tive or employ a similar formulation.2’ Other
jurisdictions mandate the least restrictive
alternativedispositionthrough their casedeci
sions.22

Thus,a typical jurisdictiontodaylimits involun
tary civil commitmentto personswith 1 severe,
significant,gross,or substantialmentalillnesses
who becauseof their mental illnesses2 posea
dangerto selfor others,or aregravelydisabled,
andfor whom 3 inpatienthospitalizationis the
least restrictiveviablealternative.

Humankind cannotbearvery muchreality.
- T.S. Eliot, "Burnt Norton,"

Four Quartets1935. I
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5. Constitutional Parameters

The UnitedStatesConstitutionis the one set of
principles that is legally - and, I would argue,
morally - bindingon all Americans.Thus,consti
tutionalprinciplesshouldprovidethe foundation
uponwhich anycivil commitmentsystemis built
and implemented.Moreover, the Constitution’s
requirementsprovide the minimum standards
necessaryto satisfy substantiveandprocedural
dueprocess.

Onemustrecognize,however,thatthe Constitu
tion’s requirementsarenot absolute,asmuchof
what couldbe definedhasnot evenbeenconsid
eredby the SupremeCourt, and that which has
been consideredmay be subject to differing
interpretations.Thus, in reviewing the consti
tutional dimensionsof civil commitment, one
shouldfocus on what is now settledor at least
acceptedby a broad consensusof legal opinion.

The key areasaffecting civil commitmentthat
the SupremeCourt haswrittea aboutare

* the right to treatment,
* dangerousness,
* criminal commitment,
* the leastrestrictivealternative,
* the commitmentof minors,
* informedconsent,
* proceduraldue process,and
* equalprotection.

A. Right to Treatment

Although the SupremeCourt hasneverfully em
braced a right to treatment for persons with
mental disabilities, it has made rulings that
createalimited right to treatmentfor thosewho
areinvoluntarily committed.

In its 1975 decisionin O’Connor v. Donaldson,23
the Court did not acceptthe Fifth Circuit’s hold
ing thatfor all nondangerouspersonssubjectto
civil commitmentthe Constitutiondemandsthat
minimum treatmentstandardsbe established
andenforced.Instead,thejusticesunanimously
agreedthat

a State cannot constitutionally confine
without more a nondangerousindividual
who is capable of surviving safely in
freedom by himself or with the help of
willing andresponsiblefamily membersor
friends.25

Moreover,wrote the Court, a "finding of ‘mental
illness’ alone cannotjustify a State’slocking a
personup againsthis will andkeepinghim inde
finitely in simple custodialconfinement."26

This landmark opinion left unresolvedwhether
a constitutionalright to treatmentexists,27what
"more" must be provided to nondangerousper
sonswhoarecivilly committed,andwhatbesides
a mentaldisabilityjustifies involuntarycommit
ment.

Sevenyearslater, while consideringthe liberty
interestsof a personconfinedbecauseof mental
retardation, the Court found in Youngbergv.
Romeo28a right to adequatetraining and treat
ment relatedto institutionalresidents’needto
enhanceor furthertheir abilitiesto exercisetheir
constitutionalrights.29Although thejusticesdis
agreedas to whetherresidentshada "constitu
tional right to training,or ‘habilitation,’ perse,"3°
whenviewedtogetherDonaldsonandYoungberg
certainly establishthe rights to not be civilly
committedwithout strongjustification andto ob
taintreatmentminimally necessaryto preventor
reducecommitment.

In addition, the caselaw and legal literature
providesstrongsupport for the propositionthat
the Constitution mandatesthat residentswho
havethe potential to live outsidean institution
either with or without the assistanceof friends
andrelativesmustreceivetheminimal commun
ity resourcestheyneedto be deinstitutionalized,
including treatmentandhabilitation.3’

B. Dangerousness

Although determiningwho is or is not "danger
ous" is a complexandcontroversialissueunlike
ly to be settledsoon,dangerousnessplays a cru
cial role in thepresentcivil commitmentsystem
and undoubtedlywill continueto do so in any
futuresystem.Moreover,a vastmajority of state
involuntarycommitmentstatutesalreadyinclude
a dangerousnessstandard,andsubstantialrea
sonexists to concludethat dangerousnesshasa
constitutionaldimensionaswell.

The first Supreme Court decision to address
dangerousnesswas O’Connor v. Donaldson,32
which introducedthe notion thatdangerousness
is a major justification for civil commitment.
Later, in Zinermonv. Burch,33a majority of the
justicesagreedthat dangerousnessis a constitu
tional requirementfor civil commitment.34
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The involuntaryplacementprocessserves
to guard against the confinement of a
personwho, thoughmentallyill, is harm
less andcan live safely outsidean insti
tution. Confinementof such a person...is
unconstitutional."

If dangerousnessis not an absoluterequirement
for involuntary civil commitment, it is very
nearly so, for under the Zinerinon formulation
personscannotbe civilly committedunlessthey
are dangerousor cannotlive safely in the com
munity. At most, only a small difference exists
betweenbeing dangerousto oneselfandbeing
unableto live safely in the community.

C. Criminal Commitment

The U.S. SupremeCourt concludedin Baxstrom
v. Herold36 that a prisoner cannot be civilly
committedto a mentalhospitalafter completing
his or her sentencewithout being afforded the
samedueprocessprotectionsas anyoneelsefac
ing civil commitment.37Similarly, in Jacksonv.
Indiana38 the Court heldthatunlessformal civil
commitmentproceedingsare instituted, defen
dantsfoundincompetentto standtrial cannotbe
heldlonger thannecessaryto restoretheir com
petencyor to determinethat their competency
cannot be restoredin the foreseeablefuture.39
Vitek v. Jones4°reinforcedthe differencebetween
civil commitmentandimprisonmentby establish
ing that prison inmates must receive certain
miniumum due processprotectionsbefore they
are transferredto mentalhealthfacilities.4’

To date, however, the most importantSupreme
Court decisionin termsof criminal commitment
is that for Jones v. United States,42which di
vergedfrom the prior line of decisions.A narrow
5-4 majority affirmedthecontinuedcommitment
of an insanity acquitteewho hadbeenhospital
ized for a period that exceededthe prison sen
tencehe would havereceivedif convictedof the
misdemeanorhe hadbeenchargedwith.43 The
Court upheldapplyingthe preponderanceof the
evidencestandardto the indefinite commitment
of personsacquittedby reasonof insanity be
causeof differencesbetweeninsanity acquittees
and otherrespondentsfacing civil commitment.
The majority notedthat acquitteeswere found,
basedon proof beyond a reasonabledoubt, to
have committed acts that would have been
crimes had they been sane. Under the Con
stitution,punishmentwouldbeinappropriatefor
insanity acquittees;therefore,the lengthof a

criminal sentenceassociatedwith an act was
deemedirrelevant to the duration of commit
ment, which instead dependson the inmate’s
recovery.44

Taken together,the SupremeCourt’s criminal
commitmentdecisionsindicatethat the Consti
tutionrecognizessubstantialdifferencesbetween
the commitmentof respondentsin generaland
thecommitmentof personschargedwith or serv
ing sentencesfor crimes,including defendantsin
prehearingdetention,defendantsfoundincompe
tent to standtrial, defendantsfound not guilty
by reasonof insanity, anddefendantsstill serv
ing their sentencesafter being convicted.Civil
commitmentstandardsandproceduresneedonly
be appliedto prisonerswhohavecompletedtheir
sentencesand to criminal defendants found
incompetentto standtrial who haveno reason
able prospects of having their competency
restored.

D. The Least Restrictive Alternative

In Shelton v. Tucker,45the U.S. SupremeCourt
establishedthe constitutionalprinciple thateven
legitimate governmentalpurposesmay not be
pursuedin ways that intrude on fundamental
personallibertieswhenthesamepurposescanbe
achievedusing less intrusive means.46At first
glance,onemight logically assumethat a person
could not be civilly confinedin an institution or
facility if less intrusive kinds of care andtreat
ment were available.47Yet the SupremeCourt
hasresistedconcludingthatpatientsin inpatient
facilities havea broadright to community men
tal healthcare.48Moreover,with respectto civil
commitmentandequalprotection,the Court re
cently observed that as long as a Kentucky
statutehada rationalbasis,whetherlessrestric
tive meanswereavailablefor achievingthesame
ends was irrelevant.49 Most states, though -

either in their statutesor in their caselaw -

recognize a right to treatment in the least
restrictivesetting.5°

Althoughthe conceptof the right to treatmentin
theleastrestrictivesettingenjoysbroadsupport,
its implementationhasbeendisruptedby certain
practicalrealities.In someinstances,the concept
hasbeendiluted by the notion that if resources
areunavailableor if the proposedalternativeis
unfeasible,thenthe leastrestrictivealternative
is not required.5’
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Morefundamentally,however,theconceptsuffers
from confusionabouthowcourtsshouldmeasure
relative restrictiveness.Should restrictiveness
only be ameasureof liberty, meaningthat more
liberty is alwaysthe correctresult?Or is restric
tivenessmore appropriatelya measureof self-
determinationandsubstitutedjudgment,mean
ing that whateverindividuals would choosefor
themselvesis what is required?52Or does the
proper measurereflect a combination of these
fundamentalvalues?

E. The Commitment of Minors

The only U.S. SupremeCourt decisionspecifical
ly discussing the rights of children in the
commitmentprocessis the Parhamcase,which
producedtwo sharplydivided opinions,oneinvol
ving children with mental illnesses53and the
otherchildrenwith mentalretardation.54Most of
the justices rejectedthe view that a full due
processhearing is required before parentsor
guardianscan consentto havechildren in their
custody civilly committed. Instead, only an
administrativeaction is neededin which some
neutral fact finder, who may be the admitting
physician or facility administrator,reviews the
parents’or guardians’decision.55The Court did
rule thatfor commitmentdecisionsmadeby non-
parentalguardians,suchas stateagencies,more
due processprotectionsmay be required, but
never notedwhat those protectionsmight be.56
Basedon a subsequentSupremeCourt decision
involving incompetentadults,57however,whichis
discussedfurther below,onemayreasonablyas
sumethat to avoid liability a facility or hospital
mustensurethat theparentsor guardiansseek
ing to have their child! ward committed give
their informedconsentandthatthe commitment
be reasonablein terms of the child’s medical
interests.

F. InformedConsent

A 5-4 majority of the U.S. SupremeCourt in Zin
ermonv. Burch58heldthat a manwho could not
giveinformedconsentbecauseof his mentalcon
dition had stateda civil rights causeof action
againststate officials responsiblefor his being
committed "voluntarily" to a state hospital.59
That is, state officials could be liable if they
clearlysaw - or shouldhaveseen- thatarespon
dentwas incompetentto makean admissionde
cision.60In the absenceof informedconsent,the
state and its officials must ensure that the
respondentis giventhe full dueprocessrequired

under the state’s involuntary commitmentpro
ceedings.61Themajority notedthat stateofficials
hadnot exercisedreasonableprofessionaljudg
ment in failing to questionthe competencyof a
personbeingadmittedto a mentalfacility.62

Consequently,statesandtheir employeesareon
notice that to avoid liability they mustexercise
reasonableprofessionaljudgmentin makingcom
mitmentdecisionsandeithermustobtainactual
informedconsentor useinvoluntarycommitment
procedures.

G. Procedural Due Process

As a result of the U.S. SupremeCourt’s unani
mousdecisionin Addingtonv. Texas,63the state
mustprove by clearandconvincingevidencethe
basicelementsof civil commitment.64The pre
ponderance-of-the-evidencestandard does not
meetminimal dueprocessrequirements,whereas
proofbeyonda reasonabledoubt is not constitu
tionally required.

In this opinion, the Court not only establisheda
clear dichotomy betweencivil andcriminal pro
ceedingsand the due processrequiredfor each,
but recognizedthatwhenfundamentalcivil liber
ties areat stakeaneedexistsfor heighteneddue
process,includinga hearing.The Courthasnev
er decided,however,whethertheright to counsel
also is constitutionallyrequiredfor commitment
proceedings.Caselaw and state statutes,how
ever, firmly establishthis right becauseof the
importantliberty interestat stake.65

H. Equal Protection

Foryears,manyscholars,commentators,andob
serversassumedthat U.S. SupremeCourt deci
sionsinvolving personswith certainmentaldis
abilities could be applied to personswith other
mental disabilities in similar situations.Thus,
for example, if a personwith a mental illness
hada particular due processright, a similarly
situatedpersonwith mental retardationwould
havea correspondingright. TheCourt’s decision
in 1993 for Heller v. Doe66 challengesthis as
sumptionin the context of civil commitment.

A divided Court uphelda Kentucky statuteal
lowing adults with mental retardationto be
committedunderstandardsbelowthoserequired
to commitadultswith mental illnesses.This law
requiresproof beyonda reasonabledoubt when
the respondenthasa mentalillness,but only
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clear and convincing evidence - the minimum
constitutionalrequirement- whentherespondent
hasmentalretardation.67Moreover,the statelaw
provides standing for parents of adults with
mental retardationto support a commitment
petition, but no similar standingfor parentsof
adultswith mental illness.68

The justification for affirming the Kentucky
commitment statute centered on differences
between the two types of mental disabilities
concerningtheir onset and their duration. In
addition, the Court’s languageemphasizedthat
the majority was readyto conclude,but did not
haveto, thatpersonswith mentaldisabilitiesare
not membersof a suspectclassificationentitled
to strict scrutiny for equalprotectionpurposes.69
This meansthat in reviewing statutory classi
fications involving personswith mentaldisabil
ities, courtsneedonly find a rationalrelationship
betweenthe law andits statedpurposeinstead
of a compellingjustification.

I. The Americans with Disabilities Act

Although the Americans with Disabilities Act
ADA doesnot directly addressinvoluntary in
terventions,including civil commitment,it does
establishcertainequalprotectionprinciplesthat
might affect how involuntary interventions
shouldbe implemented.

The ADA is the major civil rights legislationaf
fecting personswith mentalandphysicaldisabil
ities that addressesdiscriminationin thedistri
bution of public servicesandprograms.’°Under
Title II, any stategovernmentor agentof state
governmentis prohibitedfrom makingdecisions
about the care and treatmentof personswith
mentaldisabilitiesbasedsolelyon a person’sdis
ability. Instead,decisionsmust be based on a
person’sfailure to meetthe necessaryqualifica
tions of the treatmentor program being pro
vided.71

Althoughhowthisbasicprinciple is implemented
dependson a case-by-caseinterpretation,disabil
ity-based discrimination is undoubtedly inher
ently suspectunderthe ADA, andthe agencyor
agentmaking a treatmentdecisionhasthebur
denof showing that any discriminationis justi
fied by the nature of the program or service
being provided,or by its benefitsto the person
with disabilities.’2 This principle applies to
situationsin which personswith onetype of dis
ability aretreateddifferently thanthosewith

other types of disability, or in which persons
with disabilities are treated differently than
personswithout disabilities.

6. Recommendations

Although onecertainly could arguethat the en
tire civil commitmentsystemneedsto bere-eval
uatedandredesigned,sucha broadbasedresult
is unlikely in this political andeconomicclimate.
Thus,I presentspecific recommendationsthat I
considerbothdesirableandachievablein today’s
policy environment.What unites theserecom
mendationsis eachone’sbeingpredicatedon the
precedingconstitutionalandstatutoryanalysis.
They are intendedto provide the foundationup
on which anew civil commitmentsystemshould
be built, not to serve as an exclusive list of
recommendations.Therecommendationsalsoas
sumethat involuntary civil commitmentshould
exist, which, of course,maybe a thresholdissue
in any discussionabout revising civil commit
ment systems.

A. A Constitutional Foundation

To reflect the broadestsocial consensusand to
minimizelitigation, anycivil commitmentsystem
shouldbe constitutionally soundboth in theory
and in practice.Thus,steps shouldbe takento
incorporateconstitutionalprinciples in statutes,
regulations,and policy directives affecting civil
commitmentandto ensurethatminimumconsti
tutional requirements are understood and
achievedconsistentlywhile implementinglaws.
Everyoneinvolved in the civil commitmentpro
cess should understandwhat the Constitution
requires and be encouragedto initiate action
when thoserequirementsare violated. The gap
betweenthe law and actual practice is well
documented.Narrowing that gap, particularly
with respect to fundamental constitutional
principles, should be a major objective of any
civil commitmentsystem.’3

B. SevenConstitutional Principles

From discussionsof constitutional principles,
sevenemerge as fundamentalto a sound civil
commitmentsystem.

1. Civil commitmentshould not be used to in
voluntarily confine non-dangerouspersons
who, either on their own or with the assis
tance of others and the government, can
residein the community safely.

¼.
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2. Governmentsshouldprovidetreatment,habil
itation, rehabilitation, training, andsupport
servicesin the community to preventinvol
untarycommitmentor to allow thoseinvolun
tarily committedto be releasedafterward.

3. Involuntary civil commitmentshould not be
used punitively to confine the following:
personswho can no longer be held by the
criminal justice system, including prisoners
whose sentenceshave expired; defendants
chargedwith crimes who can no longer be
confined as incompetentto stand trial; in
sanityacquittees,unlessthey arementally ill
anddangerous;andpersonsno longer incom
petentto standtrial who havenot yet been
tried. Conversely,defendantsshould not be
imprisoned if they would not have been
charged,tried, or convictedof a crime except
for their mentalconditions.

4. Voluntary commitmentshould only be initi
atedby therespondent,therespondent’slegal
guardian,or the parentof a minor; be based
on informedconsent;andbe accompaniedby
administrativesafeguards,including an inde
pendentadministrativeinquiry into whether
commitmentis in the respondent’sbestmedi
cal interestsand reflects reasonableprofes
sionaljudgment.

5. Minimum dueprocessfor anyonefacinginvol
untarycivil commitmentshouldincludea for
malhearingat which therespondenthasleg
al counsel and should require the state or
personto bearthe burdenof proving by clear
andconvincingevidencethat eachbasicele
mentof the commitmentstandardis satisfied.

6. Despiteany sound policy reasonsfor having
differentcivil commitmentstandardsandre
quirementsfor differentcategoriesof respon
dents,such distinctionsshouldnot result in
laws, policies, or practicesthat fail to meet
previously established minimum constitu
tional requirements.Moreover,anysuch dis
tinctionsshouldbebasedon sufficientlegisla
tive justificationsto avoidchallengesbasedon
equalprotectionor the ADA.

7. Any standardsor practicesthat support in
voluntarycivil commitmentandthusinterfere
with respondents’ constitutional interests
mustbeestablishedandimplementedin ways
that least intrude upon those constitutional
interests.

C. The Least Restrictive Alternative
Redefined

The least restrictive alternative, as applied to
civil commitment,shouldbe redefinedcarefully
to incorporatethe full range of valuesandcon
cernsthat would motivatea competentindivid
ual to makecare andtreatmentchoices.Liberty
is one such value or concern,but clearly is not
the only one. Thus,similar to the modified sub
stitutedjudgmentstandardfor substitutedeci
sionmaking,74the first priority shouldbe to offer
the least restrictive alternative favoredby the
respondentor by therespondent’slegalguardian
based on the respondent’svalues and prefer
ences.Otherwise,theleastrestrictivealternative
should be basedon the respondent’sbestinter
ests, taking into accountall available informa
tion indicating what the respondent would
prefer.

If the definition of leastrestrictivealternativeis
to incorporateanynotion of feasibility, its lang
uagemust employ strict limits, as governments
arealwaysgoingto be strongly influencedby fis
cal concerns.

D. Dangerousnessto Self

The definition of living safely in the community
should be definedcarefully andwith considera
tion to anysimilaritiesanddifferencesthis con
cept has to dangerousnessto self. In all likeli
hood, comparingthe two notionswill show that
the differencesbetweenthem arenot major.

E. CompetencyandInformedConsent

A determinationof competencyto make treat
mentdecisionsshouldclosely follow anydecision
to involuntarilycommit a respondent,unlessthe
respondentalreadyhasbeenadjudicatedincom
petent. If an incompetentrespondentdoes not
alreadyhavea guardian,a guardianshould be
appointed.Keep in mind thatinvoluntarily com
mitting a respondentis not in itself a determina
tion thatthe respondentis incompetentto make
treatmentdecisions.Nor is a determinationof
some other type of incompetencythe sameas
incompetencyto maketreatmentdecisions.

For a voluntary commitment, an independent
administrativebody or agentwithin thehospital
should determinewhether the respondentcan
give informedconsentto the commitment.
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For a third-party voluntary commitment, the
court or administrative body authorizing the
commitmentshould determinewhetherthe re
spondenthasbeenadjudicatedincompetentand
whetherthepartymaking the commitmentdeci
sion is duly authorizedto do so. If the answerto
either inquiry is "no," voluntary commitmentis
inappropriateandshould not takeplace.

F. Training

Everyone associatedwith a jurisdiction’s com
mitmentprocessshouldbetrainedto understand
the laws, regulations, and policy directives
associatedwith that processand to speak out
wheneverthe law is not beingfollowed.

7. Conclusion

Any jurisdictions that incorporatethe constitu
tional principlesandrecommendationspresented
in this article wouldsharecertainstatutorypro
visions. Each provision is already embracedby
somestates,but is not part of a setof provisions
applicablein every state.The provisionsare set
out togetherbelow.

1. The basic criteria for extendedcommitment
would be clear andconvincingevidencethat

a a respondentis mentallyill andeither a
dangerto selfor others,or unableto live
in the communitysafelywith the help of
friends,family, andgovernmentalassis
tance;

b the respondent can benefit from the
proposedcommitment;

c no viable alternative exists that the
respondentor the respondent’sguardian
or counsel would prefer to inpatient
commitment;

d reasonablegovernmental efforts have
been made to provide the respondent
with anyfundingor resourcesthat would
eliminatethe needfor commitment;

e either the respondentor a guardiancan
provide informed consent to care and
treatment decisions once commitment
commences.

2. Due processsafeguardsfor extendedinvolun
tary commitmentwould include the right to

counsel, the right to a judicial hearing,and
the useof the clear-and-convincingstandard
of proof in which the burdenof proof fell on
the state or whoeverwas seekingthe com
mitment.

3. A clear differentiation would have to occur
betweenpersonssubject to civil commitment
andpersonssubject to the authority of the
criminal justicesystem.Only discreteclasses
of personsenteringthe criminal justice sys
tem could be subjectedto civil commitment,
andall of those - exceptfor insanity acquit-
tees - would be subject to the samecommit
mentproceduresascivil respondents.

4. Respondents’competencywould be reviewed
administrativelyor judicially before commit
mentsbegan.If a respondentwas thoughtin
competentto maketreatmentdecisions,ajud
icial determinationof this would be made.If
the court found the respondentincompetent,
a guardianwould be appointed.
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ABA PublishesNew Edition of
Mental Disability Law Primer

The American Bar Association’sCommission on Mental and Physical Disability Law
announcesthe publication of the fifth edition of Mental Disability Law: A Primer. The
latest version of this popularhandbookaddsextensivecoverageof the Americanswith
DisabilitiesAct ADA, importantlegal developmentsthat haveoccurredsincethe 1992
edition, anda new format andappearance.

The Primer is primarily intendedfor lawyers new to the mental disability law field,
lawyerswhoseprimary practiceis in otherfields of law, mental disability professionals,
non-lawyeradvocates,andgraduatestudents- particularlyindividualsenrolledin mental
healthlaw, psychiatryandthe law, disability law, or clinical law programs.The Primer
also servesas a handy referencefor lawyers and other professionalswho specializein
mentaldisability law issues.

The Primer, which runs144 pagesandhas 18 chapters,two appendices,anda detailed
tableof contents,is divided into five parts.PartI coverskey mentaldisability termsand
definitions,incentives- including attorneys’feeawards- for lawyerswho representclients
with mentaldisabilities,andeffectiverepresentationof thoseclients. PartII focuseson
major community issuessuch as employment,housing,education,and insurance.This
sectionplacesparticularemphasison ADA-relateddevelopments.

Part III examines the field from an institution’s perspective - civil commitment,
institutionalrights, liability concerns,andcriminal justice mentalhealthissuessuch as
the insanity defenseandcompetencyto standtrial. Part IV reviews self-determination
concernsincludingcompetency,guardianship,decision-makingrights,andconfidentiality.
The appendicesof PartV provide a completetableof casesandbrief descriptionsof the
ABA Commission’sactivitiesandservices.

ThePrimer costs $15.00plus $5.00shippingandhandling. To order this publicationor to
obtain a catalogof other disability law productsandservices, pleasecontact the ABA
Commissionon Mental andPhysicalDisability Law at its new address,740 15th Street,
N.W., Washington,D.C. 20005-1009,or call 202 662-1570,TDD: 202 662-1012;Fax:
202 662-1032.
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Tales from the Inside
Thesetwo articles werewritten by consumersof
mental health services.Theyare typical of the
storiesof manypersonsin Kentuckywho have
beenin mentalhealthfacilities.

If You Think They Are
Out to Get You - ReadThis

I becameawareof involuntaryhospitalization
almosttwentyyearsago whenI was admitted
to a psychiatrichospital for the first time. I
cametherevoluntarily andwhile being eval
uatedthe physician informed me now that I
hada psychiatriclabelthatanytime I angered
my spouseor family theycouldeasilyhaveme
admittedwhetherI wantedit or not. The real
tragedyin this happenednot to be the telling
but the believing of this by me. I guess I
shouldhaveconsideredhis credibility whenhe
told me that the food at this facility tasted
greatwhenit becameblatantly obviousthat it
didn’t.

I canonly saythat for a longtime I felt uneasy
aboutthisprocess.ThemostimportantthingI
can rememberabout fear is that it is not the
thingsthatfrightenme thatharmme. My fail
ure to call thosethingswhat they are which
gives them powerover me. Going into anyun
familiar legal procedurefor the first time can
be overwhelmingfor the most stablepersons.
Workshopssuch as thosedone by theDepart
ment of Mental HealthandProtectionandAd
vocacy take someof the mysteryout of it and
theseorganizationsare to be commendedand
encouragedto continue.

My first experiencewith involuntaryhospitali
zation happenedin 1980. I felt great and
people were telling me I suffered from an ill
ness. All the other illnesses I had before I
didn’t like how I felt so what they said made
absolutelyno senseat all. Theyhadthe auda
city to call me mentallyill. I havespentmost
of my life trying to control my feelings.I know
now to do so invites them to overwhelm me.
Today I just acknowledgethemandthey pass.
I came to Louisville to visit my sister and
spent most of the night pacing the floor and
laughinghorrendously.That behaviorgreatly
concernedher. I alsowent to visit a drug

rehabilitationcenterwhereI hadrecentlybeen
a resident.My mood fluctuatedalmostmoment
by moment.The staffcontactedthat sisterand
sheswore out the warrant.The police picked
me up at the centerand took me to a station
wherea womandid an evaluation.

I really did not understandher role in all of
this. I just enjoyedall the attentionI received.
The decisionendedwith my being takento a
psychiatric hospital with a seventy-twohour
hold. While there a patient told me when I
went to thehearingI could sign myselfin asa
voluntary patient and the process stopped.
Sheriffs’ deputiespickedme up at the hospital
andtook meto thehearingroom. It hadno ap
pearanceat all of being a court. Personsjust
sat arounda table and talkedabout me and
askeda few questions.I hadtold someoneof
my plan to agreeto makemyself a voluntary
patientandwhenI achievedthat statusto de
manddischarge.That personhappenedto be
one of the qualified mental health profes
sionalsat the inquest.He expresseda concern
aboutme doing this to the judge who warned
me not to try it. They grantedme voluntary
statusand immediately on my return to the
ward I demandeddischarge.The nurse in
formed me the physician hadgotten another
seventy-twohour hold on me and the whole
thing startedagain.I finally got so disgustedI
neverquestionedmy being therefor thedura
tion of my stay.

Thelessonin this for mein retrospectsuggests
I tried to cheatthe processandit won. I must
alsoadmit that I absolutelyhad no feelingsof
trust toward anyone that I could identify as
being a part of the mental health system,
which is aboutas nontherapeutican attitude
as therecanbe. I justfelt that anything I said
couldbe usedto furtherconfineme. My recom
mendationfor anyonegoing through this pro
cessshouldfirst know to whom they are talk
ing. What is the role of this personthey are
talking with andhow is the informationgiven
to be used.If the personis unwilling to answer
thesequestionsthen I recommendthe patient
alsobe equallyobstinate.Rememberit is okay
to beas off the wall ascanbe. The standardis
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not basedupon mental competency- only on
the threatto selfor others.

Today I find myself no longer fearful of the
process.At a stay in a hospital about three
yearsagotheadministratoradvisedme thathe
might seek an MIW when I demandeddis
charge.I no longer feel threatenedby thesys
tem so I level nonetowardit. I hadnot harmed
anyonethere andno threat to myselfprecipi
tatedmy beingthere. My responseto him in
volved complete agreement. I suggest go
throughthe inquest.He backeddown andpro
cessedme for discharge.They releasedme
about two hourslater.

A way I may be helpful in writing about the
involuntarycommitmentcould be to take my
selfthrough the processas I understandit. If
I discoveredsuch a warrantwasbeingsought
againstme unlessit happenedto bea weekend
or holiday I would probably go to my local
communitymentalhealthcenterinsteadof be
ing picked up by the police. The seventy-two
hours is exclusiveof weekendsandholidays.

The most importantthingto rememberduring
thesetimes is relatively simple. It is not the
thing thatI fear thatharmsme, it is my failure
to call it what it is. This canbe extremelydif
ficult if I am moving in andout of the common
reality. Justdo what I mustto hangon to that
thought.At anytime I startto feel paranoid,I
askmyself if I am calling this or that what it
is. If I still feel threatenedthen try calling it
somethingelse. This can be an internal pro
cess. I am a humanbeing with this wonderful
ability to think about what I am thinking
about. I do not have to be afraid of my
thoughts.

When confrontedby the police I havelearned
not to resist. I have participated in civil
disobedienceandgettingarrestedhappenedto
be a part of such demonstrations.Even in
those situationsthe advice given by leaders
hasbeenthe same.I maygo limp andlet them
carry me howeverto neverretaliatewith any
kind of force. Fightingthe police in the streets
is absolutelya no win situation. They have
more training and experiencefighting with
people like me than I have with people like
them.WhenI havebeentreatedwith anykind
of brutality and I happenedto be going to a
hospital,I askedthe doctor to examineme for
injuries. I write down my versionof the events

assoonaspossibleafter the furor hasquieted.
I ask the staff to insert thesein the chart.
Every hospitalI havebeena patienthasbeen
cooperativeaboutallowing me to insertmater
ial I havewritten in the chart.

The standardmost often given the greatest
considerationis threatto selfor others.I know
it pays to rememberthat it does not matter
how far into the nonordinaryreality I maybe
at any given time as long as I do not utter
threatsto myselfor others.Fortunately,I am
entitled to due processbecausemy personal
liberty is at stakeandprotectedby theConsti
tution. The burdenof proof is on the persons
seekingthewarrantby a preponderanceof evi
dence.Unfortunatelyjudgesandjuries tendto
play it safe and rule on the side of the peti
tioners. Their fear is that if they let someone
go andharmwasto comefrom that theymight
be held responsible.

My experiencewhenI havebeenunderthegun
to this procedureI havebeendealingwith my
own paranoiaanda greatly overblownsenseof
self-importance.Personswere out to get me
and the truth is they were.I get caughtup in
believing it is the FBI or CIA. Every one of
theseI have seenwas dealt with in a lowly
district courtwithouta single federalemployee
involved. Againjust my failure to call it what
it is.

My experienceas a patientanda former pro
fessional advocatewith several clients who
havegonethroughthesehearingsis that most
personsdo not getto meetwith their attorneys
until shortly before they enterthe courtroom.
I havefound that most personshavenot even
beenaskedto testify. If I felt it necessaryto
testify then I would makeit clearto my attor
ney. I might wishto consideraddressingall my
issuesto the judge or jury not to the prose
cutor. One hospitalI am familiar with trained
their personnelon how to testify andstressed
this point to them.I mustbe ashonestas I can
be. Mostdecisionsarenot basedupon anyreal
evidencebecauseoften noneis introduced.The
verdict tends to be basedmostly on the de
meanorand behaviorof the patient while in
the courtroom. If I answerthe questionshon
estly then I don’t haveto rememberasmuch,
which is a big helpany time I haveto testify.
Any inconsistencywill ultimately be usedin a
verdictto hospitalize.I havebeentalkedabout
is if I wasn’t presentandthisdepersonalization
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can lead to anger or disgust. I have even
thoughtsomeof the opinionsstatedaboutme
were downright dishonest. I just try to
rememberthat the dishonestyof otherscanbe
my way out of this.

I don’t haveto go throughthis alone. I might
considercontacting Protectionand Advocacy
and whereI do not understandbe willing to
ask questions.I can makeadvancedirectives
while I am consideredcompetent.A directive
suchashavinganadvocatepresentduringthe
interview by the qualified mentalhealthpro
fessionalmight be useful. I want my advocate
to be allowed to reviewmy chart to see if any
incidentsare are describedthat which reflect
badly at the hearing. I have neverbeen al
lowedto amendcharts.I havemadeinsertions
which may explain or contradictevents that
are recorded. Information in charts is not
gospel.It is justthe view of the personwriting
at the time. Often these charts are merely
speculationsabout the patient andare some
times not apart of the commonreality either.
I try to do my best to keep myself informed
abouthowthe personsprovidingtreatmentare
thinking.

In all this, regardlessof outcome,I keeptelling
myself this will pass.My view of the world
tendsto be static while the world is dynamic.
It is not changethat causesme difficulty. It is
my resistanceto it. By far, mostpeopleexperi
encinga psychiatricepisodearein anextreme
ly temporarysituation.The quickestway to be
comeoverwhelmedis to try to control it. Call it
what it is andit passes.The petitionis sought
for up to sixty days. By far, most clients are
dischargedbefore that time expires.

Thereit is as I see it. I hope this information
can be used by mental health consumersto
better understandthe involuntary committal
process.

- JOHNBASHAM

Treacherous Treatment

ManagingBipolar Disorderis a precariouspro
cessfor the Manic-Depressive,andsometimes
seekingprofessionalhelp to deal with the de
vastating"highs" and "lows" indigenousto the
illness is ironically inviting their exacerbation
by malevolentmistreatment.

Having beenhospitalized more often in the
manicstate,I havefound the mostconsuming
throesof maniano matchfor the crasshostility
and inhumanity of caregivers.Although the
mentalhealthprofessionalsare operatingun
der the assumptionthat a grandiose,delusion
al manic is also without cognitive ability i.e.
shewon’t rememberwhen she’s well, we do
know whenwearevictims of outrightpunitive
behavior.

Sincethe onsetof my illnesssometwenty-four
years ago, I have experiencedtwo major de
pressionsand ten manicepisodesof the gros
sestsort. Hospitalizedperhapseventwice for
the sameepisode,I haveencounteredindiffer
ence, condescension,neglectand more often
thannot, outrightphysicalabuse.

Practicingmisanthropicallytowardthe mental
patient knows no rank amongmental health
professionals. Psychiatrists are capable of
flagrant malpracticeand cruelty. A case in
point is my first experiencewith hospitaltreat
mentfor mania.Beginningwith feelingsof ela
tion following my son’s birth andculminating
in full-blown maniathreemonthslater, I was
admittedto a private psychiatric facility and
diagnosedas "acuteschizophrenic."

Whenmedicationwill not redressthecondition
as quickly as the doctor would haveliked, he
recommended"E.S.T." which I seemto recall
meant"ElectronSleepTherapy" asopposedto
"Electro ShockTreatment"...andconvincedmy
husbandto consent.To considervolts of elec
tricity being sent through one’s brain even
while anesthetizedis anominousthought,and
eachtime the crew preparedto shockme into
reality, I was frozenwith fear.

After threeor so treatments,I still panickedas
I was strappeddown and the electrodeswere
attachedto my head,but nothing could have
preparedme for my last one.Theusualprepar
ation wasmade,but as I anticipatedthehabi
tualstick of the sodiumpentatholneedle,I was
clutchedby a suddencombination of cranial
pain, agonizing muscle constriction, violent
pressureon my chestand inexorable fear
then, nothing... And not much of anything
enteredmy mind for the next threemonths.

Living with the feeling that I hadbeen,albeit
nonsexually, "raped," I finally gathered my
thoughtsandmy couragesufficiently to ap
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proachtheattendingpsychiatristonthematter
of havingbeen"shocked"withoutthe benefitof
"sleep." His answer confirmed my suspicion
that the incident was indeedintentional. In a
mostglib andcallous manner,he sighed,"Yes,
that was a good one, wasn’t it?"

The traumaof my initial treatmentfor mania,
the agonyof which madechildbirth seemlike
a babytooth extractionandthe least of which
included misdiagnosis,set the tone for the
treatment,or the lack of it, I haveencountered
in privateandstatehospitalssince.A milieu of
leatherrestraints,overmedication,wrong medi
cation and the apathywith which they have
beenadministeredhavebeenpunctuatedwith
instancesof veritablephysicaldesecration.

My first stayin a Kentucky statefacility e.g.,
WesternStateincludedjust suchaninstance.
Taking note of the drab, inauspiciousatmos
phereon a lockedwardwherepeople’sphysical
developmentseemsto havebeendictatedby
their mentalaberrations,I believedduringthe
grip of mania -- not metaphorically,but lit
erally -- that I had somehowdied and gone to
Hell. Having no recoursebut to stay, I felt that
I could not be openlyhostile to the staff, but I
was morethaninconveniencedby their compla
cency.

One day as we were herdedout to the "back
porch" which also servedas a dining room, I
found my way to a table in the back. As the
aide passedout the food trays to her packed
anddrooling "audience,"sheremindedme of a
stewardesswho hadn’t quite made it. When
she calledmy name,I got up andwalkedfor
ward to acceptmy tray. As I reachedout to
take it, I admittedly allowed my wrist to go
limp, and the tray fell to the floor but not
without splashingsome chocolatepudding on
her crisp, blue cottonskirt.

In an instant,her fist crashedupwardagainst
my chin looseningone of my lower teeth. For
years,I had a noticeablespacebetweenthat
tooth and the next and the memory of my
throbbing chin as she muttered something
abouthow much it would costto dry cleanher
skirt.

On that samelocked ward a few yearslater,
we had been instructedby the aides to sit
quietly in the row of chairs lining the wall
oppositethe nurse’sstation...so, I suppose,

they would not have to move from their
"thrones"the two hoursuntil bedtime.Having
difficulty sitting still, I chose to get up and
walk up the hall out of sight... pastthe cloth
ing closetinto thebathroom.After beingseated
and told not to do it again,I proceededto get
up and walk toward the bathroom. As I
reachedthe door, I encounteredall threeaides.
I walkedpastthemandjust as I got evenwith
thebathtub,I felt themgrabme, heaveme in
to the bathtub,and spray water in my face.
The next thing I recall is waking up in my
chairat the endof the row in dry clothesbut
with dripping hair. I can’t clearlysay whether
they sprayed water up my nose or held my
headunderwater, but whatevertheir method,
they had renderedme unconscious...for how
longI don’t know. Besidesthe sexualadvances
by staffmembersandtheir ever-presentmani
pulation in my experience,neglectand abuse
at this statefacility is apparentlywidespread.
The casesthat havebeenbroughtto my atten
tion are many,but my concernis that if those
of us who are educated,ambulatory,live inde
pendently,andhavemanageablepsychosisare
victimized by this level of villainous mis
treatment,what happensto the totally depen
dentpatientwho lives in the facility amid the
evilsthat lurk in thoseuncensoredhalls? That
we won’t remembertheir cruelty or, if we do,
we will not bebelievedsinceweare "insane" at
the time are misconceptionswhich lull the
caregiverinto believinghis outletfor sadismis
a safeone. His mentalsupremacyandthepow
er surgepropelling him as he "cares" for his
victims might be alteredby consideringthat
the typical mentalpatientknows whatis hap
peningaround him eventhoughhis interpre
tation of the events may be distortedby his
psychosis.

For example,if someonestrikesme andI feel
excruciatingpain, I know it; the fact I think I
amJesusChristat the time, doesnot alterthe
fact that I havebeenbrutalized...And the fact
that one choosingto work in the mentalhealth
field alsochoosesto inflict irreparableabuseon
someonein that vulnerablestateis irrevocably
criminal.

MARY LOU WOOLEN
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Using Intensive CaseManagement to
ReduceViolenceby Mentally Ill
Personsin the Community

Aggressiveand intensivecasemanagementand
a comprehensivearray of communitysupport
services are the keys to reducing the risk of
violenceby peoplewith seriousmentalillness in
the community. The authors describethe ele
mentsof intensivecasemanagementfor poten
tially violent clients, including use of indiv
idual casemanagersresponsiblefor smallcase
loads, 24-hour availability of case managers,
andstronglinkagesto agenciesproviding men
tal health services,substanceabusetreatment,
and social servicesas well as to the criminal
justice system.Theysummarizethe results of
three recentstudiesof intensive casemanage
ment programs suggesting that this inter
ventionis effectivein reducing clients’ danger
ousnessin the community.They discusscult
ural and human resource issues that affect
planning of intensive case managementser
vices. Intensive case managers need to be
"boundary spanners"with the training, exper
ience,andpersonalityto bridge theoften-broad
gap betweenhumanserviceand criminal jus
tice systems.

On December13, 1992,nearlyone-thirdof the
televisionprogram60 Minuteswas devotedto
thecaseof Larry Hogue,a 48-year-oldAfrican-
American man living in New York City. Ac
cordingto the press1-3, he annuallyreceived
$36,000 in disability paymentsfrom the De
partment of VeteransAffairs, but he did not
usethe benefitsto gainhousingor otherbasic
necessities.Instead,he spent his income on
alcohol, marijuana,andcrack cocaine,andhe
waschronicallyhomeless.

It wasreportedthatwhenhe wasunderthein
fluence of thesesubstances,his behaviorter
rorized the entire UpperWestSide of Manhat
tan. He was reportedto throw garbageand
fecesat passers-by,destroyproperty, andlight
fires under automobilesor stuff rags in their
gastanks.He wasone:convictedin ajury trial
of recklessendangermentfor pushinga young
girl in front of anoncomingtruck, whichbarely
managedto stopwithouthitting her.Yet, when
he was civilly committedto inpatientpsychia
tric treatmentandwasawayfrom streetdrugs,
it was reported that his behavior became
peacefulandevendocile, andhospitaladmini
stratorsconcludedthat he shouldbe released.

If there are treatmentsavailable that will
reduce violence associatedwith mental dis
order, how can they be deliveredmost effec
tively? How can the Larry Hoguesacrossthe
U.S. be managedwhile both their rights to lib
erty, due process,and least restrictivesetting
and the public’s right to be safe are properly
balanced?This paperexaminesthesequestions
andproposesthat intensivecasemanagement
is an effective interventionto reducetherisk of
violent behaviorby mentallyill personsin the
community. Casemanagementcanbe an ap
propriatestrategyfor risk managementif in
dividual case managers are responsiblefor
smallcaseloadsand if a comprehensivearray
of servicesarc availablein the community.

I
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CaseManagers asRisk Managers

Many mental healthsystemsin the U.S. are
not ableto offer truly comprehensiveservices
and thus have difficulty providing the con
tinuous care that is neededby mentally ill
peoplein the community,including thosewho
sometimesengagein violent behavior. How
ever,effective intensivecasemnagementthat
coordinatesthe servicesof a wide variety of
community agenciescan facilitate their living
safely in the community. The casemanager,
with appropriatecaseloads,works to manage
both the risks facedby the client andthe risk
the client could possiblypose to the commun
ity. The organizingthemeof all casemanage
ment services is the managementof a wide
variety of risks. We concentratehereon only
one of those risks, the risk of violence asso
ciatedwith mentalillness in the community.

People with mental illness, especially those
with historiesof violent behavior, most often
require continuousratherthanepisodic care.
The medical paradigmthat treatmentis pro
vided only when symptomsare evident is in
consistent with effective community super
vision andsupportof personswith mentalill
nesswho have a history of violent behavior.
Suchpersonsneedregularmonitoring, espec
ially when symptomsare absentor at a low
ebb, to contain the individual andsituational
factorsthat may result in violence.

One of the most important roles of the case
managerasrisk manageris teachingclientsto
recognizeand respondto high-risk situations,
thenatureof which variesfrom client to client.
Casemanagerscanhelpclientsto gaininsight
into the kinds of situationsthat have led to
violence in the pastand to developstrategies
for avoidingsuch situationsandways of resol
ving themif they cannotbe avoided.

Definitionsof casemanagementaboundandin
clude many different processesandresponsi
bilities 4-6. However, all modelsof caseman
agementinvolve the casemanageras "a vehicle
for implementing continuity in the care of
mentally ill persons’4. Our purposehereis
not to assessthe value of various models,
whichhasbeenaddressedin a usefulreviewby
Solomon5. Rather,wewill discusscaseman
agementas it relatesto issuesof violence, as
both a servicemodality andan operatingsys
tem that seeksto organizeandsynthesizeele

mentsof thementalhealth,socialservices,and
criminal justicesystems.

During thelast 15 years,casemanagementhas
evolvedas a servicemodality thatusuallytar
gets personswith seriousmental illness who
havebeenill servedby or unwilling to partici
pate in the generic mentalhealthsystem. In
New York State, for example,the StateOffice
of Mental Healthrecentlybegana majorinten
sive case managementprogram for persons
with mentalillness who are frequentusersof
expensivepsychiatric servicessuch as emer
gency roomsandinpatientcare.

Surlesandcolleagues7 haveidentified eight
characteristicsof this initiative. First, the
client as opposedto a particular treatment
programis the centralfocus for the caseman
ager. Second,personsare "nominated"locally
for participationin the programby those re
sponsiblefor treatment.Third, personscannot
be removedfrom the program roster for "fail
ure to improve." Fourth, caseloadsare limited
to ten personsper casemanager.Fifth, activ
ities are expectedto occur in the client’s com
munity. Sixth, casemanagersare expectedto
be accessible.Seventh,casemanagersserveas
advocatesanddevelopsupportfor clients, who
areencouragedto expresstheir own goals and
concerns.Eighth, servicesarenor timelimited.

So far we havebeendiscussingcasemanage
mentasa systemof services.However,thereis
debatein the field about the optimum way of
deliveringservices.In this paper,the primary
mode of service delivery we describerelies on
eachclient’s beingassignedan individual case
manager.Stein8 recentlyproposedan alter
nativeservicedelivery model involving contin
uous care teams-interdisciplinaryteamswith
low patient-to-staffratios that operateseven
days a week. Stein recommendedthat these
reamsshould not be thought of as treatment,
rehabilitation,or casemanagementteamsbut
as vehicles for providing whereverservice or
practicalassistanceapatientrequires.He sug
gestedthat becausethe continuouscare team
providesmost servicesitself andbrokersfor
only a few, services are integrated and
responsiveto the client’s current needs.

We suggestthat continuouscareteams,aspro
posedby Stein,constituteacomprehensiveout
patienttreatmentprogram.Althoughwe agree
with Steinthat a full array of integratedand
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responsiveservicescould removethe need for
anindividualcasemanager,suchideal systems
exists in few placesin the United States.In
the absenceof such systems,we remain con
vinced of the necessity for individual case
managerswho integrateservicesthroughcrea
tive brokering and advocacy. Whether some
versionof theproposedcontinuouscareteamis
ultimately preferableawaits future research.
In the meantime,intensivecasemanagement
programsthat rely on individual casemana
gers constitutethe most practical method of
managing violence associated with mental
illness in the community.

Specificclientsmustbeidentified andassigned
by name to individual case managers.Such
assignmentsare perhapsthe most important
facet of case managementand its greatest
value becausethey prevent case managers
from disavowingresponsibilityfor clientswho
may engage in violent, criminal, psychotic,
embarrassing,or threatening behavior. Al
thoughcasemanagersmayoccasionallyneedto
rely on the resourcesof the criminal justice
systemor on emergencypsychiatricservicesto
respondto clients in potentially violent sit
uations, they continue to be responsiblefor
providing the personwith casemanagement
andsupportservices,evenif the persongoesto
jail.

Many persons with mental illness who fre
quently interactwith the criminal justicesys
temhavebeendisenfranchisedfor a variety of
reasons.Many are from lower social classes,
either becausetheir family of origin waspoor
or becausetheir mentalillnesshasforestalled
employmentnecessaryto maintainsocial stat
us.Many areunmarried,young, andhomeless
and may view the mental health and social
servicessystemsastheir enemy.

Obviously,engagingsuchagroup in treatment
is difficult. Mental healthsystemshavetradi
tionally attemptedto do so by developinga fin
ite variety of treatment modalities and at
temptingto fit clientsinto thoseservices.Such
an approachmay be suitablefor clients who
are passive,dependent,and compliant. How
ever,personswith mentalillness who havere
centlycomeinto contactwith the criminaljus
tice systembecausetheyhavebeenviolent are
likely to be active, independent,andunwilling
to obey orders. Furthermore,many of these
peoplehavenot hadthe long hospitalstays

that characterizedan earlier generation of
people with serious mental illness. Patients
with long hospital stays often learned com
pliant behaviorsthat preparedthem to accept
traditionalcommunitymentalhealthservices.
Peoplewith mental illness who are at risk for
violent behaviornot only maylack thesecom
pliant behaviorsbut may actively antagonize
providers in community mental health
programs9.

As in New York’s intensivecasemanagement
program,casemanagersin effectiveprograms
for potentially violent clients must have ex
tremelylow caseloadsandmustbe availableto
clients 24 hours a day, either individually or
via teams.Many violent acts andarrestsoccur
in the eveningor duringthe night, whentradi
tional programsare closed.The casemanage
mentprogrammusthavethe ability to respond
quickly whenviolence is part of a psychiatric
crisis that occursduringtheseoff hours.

One importantreasonfor havinglow caseloads
for intensivecasemanagersis that developing
a personalrelationshipwith a client takes a
greatdealof time andindividualizedattention.
Furthermore,most of this work doesnot take
place in offices, but on the streetsandother
locationswherethe clients live andhangout.
The importanceof this relationshipcannotbe
overstated.One of the simple ways violence
can be avoided is to talk about anger. For
someonewho is socially isolatedor whose en
tire peersupport group is madeup of people
who repetitively act out violent thoughtsand
feelings, this modulating and inhibiting does
not exist. Often, the ability simply to express
angerverbally to someonewho is perceivedas
being interestedcan allow a personan alter
native to violent behaviorthat maynot other
wise exist.

Another advantageof a personalrelationship
with a casemanageris that it offers clientsan
appropriateway to seek more intensetreat
mentservices.Tragically,someclientswhofeel
they needto be hospitalizedmay believethat
the only way to receivesuchhelpis to commit
a violent act. Clients who can go to their case
managerfor helpmay no longer feel the need
to be violent.

Sometimes,of course, a poor personalmatch
betweenan individual client anda casemana
ger mayoccur. Casemanagersshouldmeet as
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teamsto flexibly addressthe needsof clients
who might be better off with a casemanager
from a different gender, race, culture, or
generation.

Before acceptingcasemanagementandother
services,clientsfirst askthemselves"What’s in
it for me?"Clientswhoperceivethe casemana
ger as an agentof the statewhose sole inten
tion is to makethe client "toe the line" will be
unlikely to investanyeffort in forming a rela
tionshipwith a casemanager.The casemana
ger must thus be seenas an advocatefor the
client evenif otheragenciessuchas thecrimi
nal justicesystemareat thesametime dealing
with the client in more coercive or authori
tarianways.

What form should this advocacytake? Cer
tainly, casemanagersshould not suggestto
clientsthat they neednor be heldaccountable
for criminal or violent acts. However, other
forms of advocacy are both necessaryand
appropriate.For example,as Massaro10 and
othershavepointed out, healthcarefor people
with serious mental illness is often quite
deficient. Casemanagerscould advocatefor
clients in this areaby helping them apply for
Medicaid and gain accessto a physician or
other healthcare professional.The caseman
agercould assistthe client in obtainingother
humanservicesandentitlements,suchasSoc
ial SecurityDisability Insurance,Supplemental
SecurityIncome,or food stamps,andin enrol
ling in andseekingresourcesto fund training
in their desiredvocation.

Casemanagersmay haveadditional options,
dependingon the particularprovisionsof the
casemanagementprogramin whichtheywork.
For example,New York’s intensivecaseman
agementprogramprovidesservicedollarsthat
are intendedto be used to meet a range of
clients’ needs, not only those related to
traditional clinical concerns.A casemanager
may help a client use this moneyto make a
rent paymentand thus makea tenuoushous
ing situationmorepermanent.

Linkagesto Other Systems

To assist severely mentally ill clients in
gainingaccessto the servicestheyneed,a case
managermustbe familiar with the servicesof
feredby departmentsof socialservices,mental
healthagencies,medicalor healthproviders,

andcriminal justice agencies.The casemana
ger may be the client’s only social and con
structive link to these systems,which have
very different goalsandpracticesandusevery
differentterms.Casemanagersmustbeableto
facilitate communication and cooperation
amongtheseagencies.Thecasemanagermust
havethe authority to convenemeetingsof ap
propriatestaff from eachservice agencywhen
necessary.Agencies’supportfor suchmeetings
can be confirmed through interagencyagree
mentsor memorandaof understanding.

For clients who are at high risk of becoming
violent, convenient access to services is
especiallyimportant.Fora clientwhois known
to respondto homelessnesswith violent or
criminal behavior, being put on a two-year
waiting list for subsidizedhousingis of little
help. Although onemaydebatethe moralpro
priety of giving someonehigh-priority accessto
servicessimply becauseof violent or criminal
behavior, some spots in community support
programsshould be reservedfor clients who
presentthe highestrisk to both their own and
the community’s safety. Such alternativesare
especiallynecessaryfor clientswhosebehavior
has not escalatedto the level at which other
coercive measuressuch as involuntary civil
commitment or incarceration are legally
justified.

For the client, linkagesto the criminal justice
systemare as important as linkages to the
mentalhealthandhumanservicedeliverysys
tems.Theimportanceof casemanagers’work
ing cooperativelywith police andcriminal jus
tice agenciescannotbe overstated.Casemana
gers for high-risk clientsmust be able to con
verse fluently in the sometimesidiosyncratic
languageof the criminal justice system.They
must be seenby police and officials in other
criminaljusticeagenciesnot ashelpingpeople
with mental illness avoid responsibility for
crime,but ratheras partnerswhosemain voca
tional goal is to help make the community
safer.

Casemanagerswith links to the criminal jus
tice systemmaybe ableto usecriminaljustice
sanctions co facilitate potentially violent
clients’ adherenceto treatment.Judgesmay
releasea defendantwith mental illnessbefore
trial througha variety of mechanisms,includ
ing conditionalprobation,releaseon one’s own
recognizance,andadjudicationin contempla
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tion of dismissal, on the condition that the
person is actively participating in mental
health programming.Many judges have ex
pressedto us their frustrationover not being
ableto usethesemechanismsfor releasemore
frequently becausetheyfeel thereis no oneto
acceptresponsibility for organizingsuch pro
gramming.Judgesare often asuncomfortable
with the nomenclatureandorganizationof the
mentalhealthsystemasmentalhealthprofes
sionalsarewith that of the legal andcriminal
justice systems.

Probationand parole officers are important
treatmentallies. In addition to havingthe role
of oversight and enforcement,parole officers
provideimportant social supportsfor manyof
theirclients. Mostprobationandparoleofficers
view engaginga client in educationor voca
tional training as important as monitoring
their adherenceto the conditions of their
release.

However, paroleand probation officers typic
ally havecaseloadsthat are far too large for
them to adequatelyaddressthe needsof men
tally ill clients at high risk for violence. In
addition,paroleandprobationofficers are not
likely to be ableto negotiatethementalhealth
service delivery .system and are usually very
grateful for the assistanceof casemanagers.
On the other hand, paroleand probationoffi
cers can provide an external structure that
may increasethe chancesthat a client will
adhereto an agreed-ontreatmentplan.

Outcome Research

To date,little researchhasfocusedspecifically
on violence reductionas an outcomeof case
management.However,onestudyof NewYork
State’s intensive case managementprogram
11 andtwo reportson forensicclients12,13
strongly suggestthat intensivecasemanage
ment services are effective in safely serving
potentiallyviolent clientsin the community.

In an evaluationof New York’s statewidein
tensive case managementprogram 11, fol
low-up data on a variety of community func
tioning variablesweregatheredon 5,121 adult
clientswho receivedservicesthroughthe pro
gram between1989 and 1992. Some clients
werefollowed for aslongas18 months.Results
on measuresof harmful behavior, antisocial
behavior, andalcohol anddrug abusesuggest

that the program was effective in reducing
clients’ dangerousnessin the community.
Overallscoreson thethreemeasuresdecreased
significantly for patients followed for 18
months.In addition,scoreson the measuresof
harmful behaviorandalcohol anddrug abuse
decreasedsignificantly betweenentry andsix
monthsin the program.

The two studiesof forensicpopulationsused
rearrestas a proxy measurefor violent or
harmful behavior.Thefirst study assessedthe
effectivenessof an assertivecasemanagement
programfor mentallyill offenderson probation
from a provincial correctionalcenterin Van
couver,British Columbia12. Casemanagers
in theprogrameachhadcaseloadsof aboutten
clients, andclients receiveda minimum of 24
months of intensive case management.The
studyincludeda comparisongroupof offenders
who were eligible for the program but who
could not be fit into available program slots,
declinedto participate,or residedoutsidethe
Vancouverarea.Thecomparisongroupwasfol
lowedthroughagencyrecordsfor 36 months.

During the first six monthsof the study, the
clients who receivedcasemanagementaver
agedeight daysin jail, comparedwith 51 days
for the comparisongroup. At 12 months, the
casemanagementgroup averaged40 days in
jail, comparedwith 137 days for the compar
isongroup.For thefull 18 monthsof the study,
the casemanagementgroup averaged80 jail
days, while the comparison,group averaged
nearlythreetimesthat number214days.All
of these differences were statistically signi
ficant, indicatingthe effectivenessof intensive
casemanagementin substantiallyreducingjail
days.

A similar finding emergedfrom therecenteval
uation of Project Action in Texas. 13 From
1990 to 1997 six casemanagerscoordinated
servicesfor 229 adult offendersreleasedfrom
theHarris countycriminaljusticesystem.Most
of the dare on the project do not relate spec
ifically to the issuesof violence. However, the
evaluationshowedthat 75 percentof the pro
gram participantshadno arrestswithin one
year of entry into the program,92 percentdid
not return to stateprison, and 80 percentof
the programparticipantswho were on parole
hadno paroleviolations.
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Thesestudiesarefar from definitive, but they
do providepreliminaryempiricalsupportforan
associationbetween intensive case manage
mentandreducedviolentbehaviorby high-risk
clientsin the community.

ServicePlanning

The case managerfor a potentially violent
client must be viewed as a member of any
treatmentteamthat interactswith the client.
The teamshouldassessbothindividual clients’
strengthsandtheir weaknesses.For example,
it is quite commonfor a client’s above-average
intelligenceto be viewed as an impedimentto
treatment.Phrasessuch as "too smart for his
own good" and "manipulative" often appearin
the records of such clients. It is ironic and
unfortunatethat what for most peoplewould
be deemeda strengthhas beenconsidereda
weaknessby the mentalhealthcare providers
who claimto help suchclients. Thepresenceof
the casemanageron the treatmentteamcan
encourage mental health care providers to
enlist the client’s street survival skills as
importantstrengthsthat canfosterratherthan
impedethe person’srecovery.

Substanceabusetreatment.A full discussionof
substanceabusetreatmentis well beyondthe
scope of this paper. However, in somejuris
dictions, as many as 80 percent of people
arrestedare reportedto haveillegal drugsor
alcohol in their systemsat the time of the
arrest 14. Moreover, awarenessthat sub
stance abuse disorders often co-occur with
majorpsychiatricdisordersis growing. Abrams
and Teplin 15 found that 59 percentof the
inmatesin the Cook County jail who had a
diagnosisof schizophreniaalso hada current
alcohol abusedisorder,and 42 percenthada
current drug dependencedisorder.

Casemanagersfor potentially violent clients
with substanceabuseproblemsshouldactively
andaggressivelypursuesubstanceabusetreat
ment for their clients. In addition, as case
managersdevelop trusting relationshipswith
clients, case managersshould reinforce that
staying away from alcohol and illegal drugs
will increaseclients’ chancesof remainingin
the community.

Cultural issues.Traditionalmentalhealthpro
grams are staffed by credentialed mental
healthprofessionalswho are typically white

and middle-class. However, clients who are
likely to be arrestedgenerallydo not sharethis
demographicprofile andmay haveoptednot to
usetraditionalmentalhealthservicesbecause
they feel disenfranchised.Many variablesthat
influence the developmentof violence and
crime amongpeoplewith mentalillness in the
community may also contributeto their pov
erty, low levels of education, and under
employment.

To increasethe relevanceof casemanagement
servicesto theseclients, mentalhealthsystems
should try to employ casemanagerswho are
culturally similar to the clients they serve.In
our opinion, cultural similarity may be more
important thanan advanceddegreein one of
the mentalhealthprofessionsin preparingthe
casemanagerto servehigh-riskclients.

Cultural issuesmayincludeavariety of factors
in addition to raceandethnicity. For example,
clients with a hearingimpairment typically
grow up in a subculturequite different from
that of personswithout such impairments.
Clientswho arehomosexualmayneeda differ
entarray of social supportsthanheterosexual
clients.Personswho arearrestedwhile passing
throughan areawill requirelinkageswith dif
ferent types of services than will lifelong
residents.

Human resources. Intensive case managers
tend to have particular characteristicsthat
distinguishthem from staff of typical mental
healthprograms.Theyshouldbe creative,self-
directed, independentpeople with little need
for formal structure. Clearly, this work is not
for everyone.In our experience,the mostcru
cial elementis experience,not formal educa
tion.

Thebestintensivecasemanagersfor clientsat
high risk of becomingviolent are thosewho
have prior experiencein a variety of service
locations in both thementalhealth andcrim
inal justicesystems.Formerpoliceofficers may
be particularly appropriatecandidatesfor this
job. Many police officers andotherswho work
in thecriminaljustice systemview themselves
primarily as human service professionals.
Their work involves supervisingand support
ing individuals, besides enforcing the law.
Manypoliceofficers haveacollegedegreewhen
theybeginpolice work or obtain a degreedur
ing their police career.They typically retire
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after 20 or 25 yearsof police serviceand thus
constituteapotentialcadreof experienced,yet
young, serviceprofessionalswith stronglink
ageswith the criminal justice system.

Anothergroupof potentialintensivecaseman
agersare peoplewho havesucceededin gain
ing control of their life circumstancesdespite
their own serious mental illnesses 16. In
addition to havingdevelopednetworksof peer
support, knowledge of responsivetreatment
providers, and strategiesfor meeting various
needs,peoplewhohavebeentreatedfor mental
illness mayalsobe perceivedasmore credible
sourcesof information by their prospective
clients.Moregenerally,casemanagersof every
backgroundcan benefit from the insightsand
supportof the emergingself-helpmovementof
mentalhealthservicerecipients17.
Case managementis a stressful business.
Clients who are not cooperative can be
frightening anda sourceof frustrationto case
managers.Yet if suchclients form a bond with
a casemanager,the relationshipmaybecome
intenselydependenceandleavethecasemana
ger feeling drained. Casemanagers’salaries
are typically low, and casemanagersare un
likely to receive benefits enjoyed by law
enforcementofficials, suchas retirementafter
20 years.

Further,casemanagersmayfeel that they are
in personaldanger,especiallyif theywork with
clientswho havebeenviolent in the pastor if
their work includes visiting the high-crime
areaswheremanypeoplewith seriousmental
illness live. Casemanagersmust frequently
provide coverageafter usual working hours,
which canput a strainon their healthas well
as on their relationships.Finally, casemana
gersmaynorhavethe prospectof upwardcar
eer mobility. All of thesefactors lead to job
stressandahighturnoverrate.Administrators
shouldthus pay attention to the needfor on
going training andsupportof casemanagers.

Conclusions

The keys to reducing the risk of violence by
personswith mentaldisorderin thecommunity
areaggressivecasemanagementanda compre
hensive array of support services. Although
some specializedclinical services aimed at
reducingviolence per se maybe needed,most
of the services required by this client popu
lation are thosethat anypersonwith serious

mentaldisorderneeds.Thecrucialdifferenceis
theincreasedintensityof casemanagementfor
potentiallyviolent clients.

Intensivecasemanagementfor potentiallyvio
lent clients requirescasemanagerswith spec
ial skills andlow caseloads.The casemanagers
muse truly be "boundary spanners"18 who
understandandareable to negotiatethemed
ical care, socialservice,housingassistance,and
criminal justice systemsas well as the mental
healthsystem.

This specialkind of casemanagerdoesexist.
We have seen them in many intensivecase
management and jail diversion programs
throughoutthe U.S. They know what kinds of
servicesare availableandhow to help their
clients gain accessto them. If clients drop out
of a treatmentprogram,intensivecasemana
gersattemptto find them andreconnectthem
to the services they need. If clients are ar
rested, intensivecase managersdo not drop
them from their caseloadsbut continuework
ing for them.

Intensivecasemanagementis not a panacea.
It will fail if appropriatetreatmentandhuman
servicesarenoravailablein thecommunity.As
Goldmanandcolleagues19 observed,thebro
kering and linkage roles of casemanagement
meanlittle if servicesare not availablein the
communityto bebrokeredor linked. Caseman
agementmaybebut onepiece of a comprehen
sive mental healthcare system,but it is the
key to managingthe risk of violence in the
community amongpeoplewith mental illness.
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Department for Mental Health and Mental Retardation Services
1994 Revisions to KRS 202A HB 207

CONDITION: petition for 72-hour court order to a state psychiatric hospital or local hospital KRS 202A.a2

l’revous taw

Ljti0 before judge

Current law

petition beforejudge

personmeetsin-
voluntary admission
criteria

persondoesnot
meetcriteria

personreleased

personis ansportedfrom home countyto
hospital by sheriff

transported to a hospitalor psychiatricI
cility by a peace officer or ambulance service

examination shall only be conducted by staff of
a regional mh/mr board

person is transportedto hospital by peace officer
or private ambulance service

person held at hospital for no longer than 72
Lhours

_________________________

same

person released and
transportedto home
county by sheriff or
other appropriate
means

person releasedand
transported to county
of discharge by peace
officer, private
ambulance service, or
other appropriate
means

person transported to jail by a sheriff pending
evaluation

person may be detained in jail pending
evaluation and certification by a qualified mental
health professional

examination by a qualified mental health
professional

person shall not be detained in jail pending
evaluation and certification by a qualified mental
health professional. May be held in a hospital

ci

same same

person released and
transported to county
of discharge by peace
officer, private
ambulance service or
other appropriate
means

personcontinues to be
in need of

person
need of

no longer in
hospitalization

hospitalization
©

appropriate
proceedings for 60 or
360 day hospital
ization initiated

same same

same
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Department for Mental Health and Mental Retardation Services
1994 Revisions to KRS 202A HB 207

CONDITION: peace officer has reasonable grounds to believe that an individual is mentally ill
and presents a danger or threat ofdanger to self, family, or others if not restrained KRS 202A.04 1.

Previous law

peace officer has reasonable ground to believe
person is mentally and presents danger

©

Current law

same

©
person held in jail pending evaluation by a
qualified mental health professional

examination by qualified mental health
professionals and certification to the court
within twenty-four 24 hours

® appropriate court proceedings for futher
hospitalization initiated

peace officer takes person into custody, detains
without a warrant, swears out a warrant, and
takes person before a judge

peace officer takes person into custody and
transports him to a hospital or psychiatric
facility; peace officer provides written
documentation to hospital or facility staff which
describes the behavior of the person which
caused the officer to take the person into
custody

person held in a hospital or psychiatric facility
pending evaluation by a qualified mental health
professional

©

examination by a qualified mental health
professional and implementation of procedures
under 202A.028, 202A.031, or 202A.051 within
18 hours

person meets
involuntary admission
criteria

persondoes not meet
involuntary admission
criteria

person released

same same

e
person released and
transported home by a
peace officer,
ambulance service or
other appropriate
means

e
if the peace officer has
probable cause to
believe the person has
committed a criminal
offense, the peace
officer may swear out
a warrant for the
person’s arrest

same
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Department for Mental Health and Mental Retardation Services
1994 Revisions to KRS 202A HB 207

CONDITION: proceedings for 60 day or 360 day involuntary hospitalization KRS 202A.051

©

Previous law Current law

©
same

petition filed by a qualified mental health
professional, peace officer, county or
Commonwealth’s attorney or other person

court implements proceedings under KRS
202A.028 and ordersperson examined by a
qualified mental health professional

petitions may also be filed by TMany other
interested party"

or

same. If the person is not already being held, the
court may order a peace officer to transport the
person to a hospital or psychiatric facility. The
peace officer may designate other transporter

sets a date for a preliminaryhearing and orders
person examined by two 2 qualified mental
health professionals within twenty-four 24 hours

or

person may be detained in jail awaiting
examination

same. The preliminary hearing shall be held
within six 6 days from the date of holding

if the person is not currently detained, the court
may issue a warrant for the person’s arrest in
order that the person may be examined

person shall not be held in jail waiting
examination. May be held in a hospital or
psychiatric facility

and

may issue a summons

if the person is not currently being held, the court
may order that a peace officer transport the
respondent to a hospital or psychiatric facility
designated by the cabinet

and

if, upon completion of the preliminary hearing,
the court finds probable cause to believe that the
person should be hospitalized, the court shall
order a final hearing

may issue a summons

or

same. The final hearing shall be held within 21
days from the date of holding

if the court finds no probable cause, person shall
be released

if, upon completion of the final hearing, the court
finds that the person should be hospitalized, the
court shall order that the person be hospitalized
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Department for Mental Health and Mental Retardation Services
1994 Revisions to KRS 645 HR 207

CONDITION:Emergencyhospitalization ofchildren KRS645.120

Previous taw Current law

lid
V

the peace officer may authorize the Cabinet, a
private agency on contract with the Cabinet or
an ambulance service to transport the child 1

this section has been removed

A/1IO.&

a child appears in need of immediate
hospitalization; peace officer or other
interested party takes child to a hospital,
secure juvenile detention facility, juvenile
holsing facility or another less restrictive
alternative or files a petition for emergency
hospitalization.

a child appears in need of immediate
hospitalization; peace officer or other
interested party takes child to a hospital,
mental health facility or other less restrictive
alternative

no child shall be held in a secure detention
facility or juvenile holding facility unless a
status offense or public offense action is also
pending

upon the filing of a petition for emergency
hospitalization, a peace officer may place a
child up to twenty-four 24 hours in a mental
health facility, secure juvenile detention
facility or juvenile holding facility or another
less restrictive alternative

upon the filing of a petition for emergency
hospitalization, a peace officer may place a
child up to twenty-four 24 hours in a hospital,
mental health facility or another less restrictive
alternative

within twenty-four 24 hours of the filing of a
petition, the court may deny the petition or
issue an order authorizing a peace officer to
transport the child to a designated hospital for
evaluation

within twenty-four 24 hours of the filing of a
petition, the court may deny the petition or
issue an order authorizing a peace officer to
transport the child to a designated hospital or
mental health facility for evaluation

ild
V

if, after evaluation, the child is found not to
meet the commitment criteria for involuntary
hospitalization, the child shall be released
immediately and transported back to the
child’s home county by an appropriate means
of transportation

an emergency hospitalization of a child may
not exceed seven 7 days, exclusive of
weekends and holidays, unless a certified
petition is filed before the seven 7 days expire

same

if it appears that a child committed to the
Cabinet is mentally ill, the Cabinet may use
state mental health facilities or other resources
for observation for a meximum of 30 days
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Talking to the Media

On your way out of court, you encountera re
porterwho askssomequestionsaboutthe case
of the clientyou are defending.Playingit safe,
you merelysay, "No comment."

Here is an excerptfrom the story that runsin
the next day’spaper:

"Furthermore,’theprosecutorcontinued,
‘the defenseis obviouslypanderingto the
basestinstinctsof the jury, playing the
race card from the bottom of the deck,
andpinningits meagerhopeson a series
of feeble,patheticarguments.’

"The defenseattorneyhadno comment."

Embarrassedthat your cautionhashelpedpro
pagatesuch a bad impression,you vow to do
better next time. So when the reporter ap
proachesyou again, you talk at length, pro
viding thoughtful, articulateanswersto all her
questions.

But the next day, you discover that the story
bypassesall your trenchantpoints, printing
only one comment, which you tossedoff in
passing.Takenout of context,it soundslike a
criticism of thejudge.

Uh-oh.

Criminal trials will alwaysbe newsworthy,so
all criminal defenselawyers should be pre
paredto talk to the mediaat somepoint. You
will needall of the judgmentandrhetoric that
you bring to the courtroom.Journalism,how
ever, operateswith its own additional set of
rules and goals, which you needto become
awareof - preferablybefore thereportersticks
the microphonein your face.

Why is the reporterseekinga commentfrom
you? Good reporters inform themselvesby
gathering backgroundinformation that will
helpthemwrite coherentlyandfactuallyabout
the topic at hand.Sometimes,however,evena
good reporter is a hurried reporter, close to
deadline,who simply needsto know the latest
facts, or needs a quote from your side, to
providethe appearanceof balance.

Especiallyin law stories,wherethe antagon
ism of defenseand prosecutionclearly indi
catesthe two sideswhich balanceeachother,
the reporter’smost immediatetaskmay be to
make sure that each side getsquoted in the
story, evenif the quoteis "No comment."

If it shouldeverhappenthat a newspaperarti
cle or TV spot omits your side of the story, to
the point of bias, thenyou have the right to
askfor a clarification or anelaboration.This is
a vaguelydefinedandvariably enforcedright,
but claim it nonetheless.Possibleremedies
might includetheprinting of a tiny correction,
havingyour positionairedin an updateof the
story, or perhapswriting an opinion piece of
your own. Note that lopsidedbut unbiasedre
porting can result if a reporter’s attemptsto
reachyou are unsuccessful.Usually, she will
thenmention that you were "unavailable for
comment"or "did not returna phonecall."

Most mediatrouble,however,derivesnot from
being ignored but from being misconstrued
when the reporterdoes talk to you. Here are
somestrategiesto bearin mind:

o Identify oneto threemainpointswhichyou
would like the reporterto present.If you
cananticipatethat youwill be interviewed,
rehearseyour mainpointsbeforehand,write
them down, bounce them off your col
leagues.

o Make sure to mention your main points,
evenif you haveto volunteerthembecause
the reporterdidn’t ask a suitablequestion.
Politiciansconstantlypromotetheir agendas
by respondingwith prefab statements,
which may or may not be germaneto the
question being asked; you can make this
tactic work for you too.

o Reinforce the importance of your main
points. Slow down. Enunciate.Get louder.
Say"If I could sayonly onething aboutthis
subject,I’d want you to know that..."

o Onceyou havesaidwhat you want to say,
stop. This way, the reporterwill have to
select a quote from amongthe jewels you
haveprovided.If you ramble,you’re giving
the reportersomeless-desirablematerial
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from which to choose.To fix this situation,
return to your main point after you’ve
stoppedrambling, andput your faith in the
rhetoricaldevicesof repetitionandrecency.

o Avoid saying "No comment" - it sounds
guilty and will not cancelout any damage
done by the more effusive commentsfrom
theotherside. Thedecisionnot to comment,
althoughneutralon its face, will alwaysbe
outweighed by the damaging comments
from the other side. If neither side com
ments, thereis no story; if only one side
comments,its views go unchallengedand
are morepersuasive;if bothsidescomment,
the winner is the side with better facts,
accessiblyandpersuasivelypresented.

o If you’re not sure, say so, volunteerto get
the informationandcall the reporterlater.
Or refer her to someonewho can provide
the answers.If you say "I’ll get back to you
on that," be sureto follow up. Lawyersare
admonishednever to ask a question you
don’t already know the answer to. You
shouldn’t answerquestionseither, if you
don’t know the answer.

o If askedfor a responseto a statementby
someoneelse,make sureyou know exactly
which statementis meant.Don’t give a re
sponseto someoneelse’s soundbite unless
you are secureabout its full meaningand
context.

o Don’t be afraid to ask permissionto write
down your answersto the reporter’sques
tions, and promptly fax them. This ap
proach is more appropriatefor feature or
"news analysis"stories than for "breaking
news" stories,wheredeadlinesareshorter.
Some reporters don’t like to operatethis
way, but ask anyway, if you needtime to
gather facts or compose your statement.
Similarly, if an interviewis beingscheduled
in advance,you should inquire about the
subject matter to be covered, so that you
canbetter prepareyour responses.

o If the reporterasks a questionyou don’t
like, askfor clarification beforeproceeding,
provide a little backgroundto correct his
error, or restatethe questionmore posi
tively in your response.You don’t haveto
let the reporterdictate the context of the
discussion.

o Don’t askthe reporterto let you reviewthe
story beforeit goes to press.He will almost
neverdo it.

o Know the reporter’s"angle."You might as
sumethat the story is simply an updateon
theJonescase,only to find out later thathe
was askingaboutJonesin the context of an
investigationinto prisonovercrowding- and
you haveprovidedirrelevantor possiblyde
trimentalperspectiveswhile missingan op
portunity to addressthe real topic. Also, be
alert for any possible hiddenagendasthe
reportermay have, or any of his misper
ceptionsthat you maybe ableto correct.

o You havethe right to makeyour own re
cordingof an interview. You havethe right
to stopan interview.

o In TV interviews,maintaineye contactwith
the questioner,not with the camera.You
will appearmore natural andsincere,and
you’ll be able to continue monitoring the
questioner’ssubtlevisualcues,whichmakes
your conversationmore effective. Do not
speakdirectly to the cameraunlessyou are
very comfortabledoingit andthereis some
unusualoverridingreasonto bypassthe in
terviewerandspeakdirectly to the viewer.

o For TV or radio, rememberthat airtime is
limited. Be concise. The reporterwill be
drawnto anystatementthat compactlypre
sents a strong or interestingpoint. Con
versely, the reporterwill be impatientwith
ramblingstretcheswhereyou are speaking
in sentencefragments,pausinga lot, or
"thinking out loud."

o Whenmakingyour main point for radio or
TV, bewareof excessivepauses- a tapeedi
tor might regarda pauseas a good placeto
cut. One lawyer tells of trying to compare
theprosecutionandthedefense,while being
interviewedon camera.Unfortunately,the
finished spot included only the first part,
cutting awaybeforethe lawyercontinuedto
say,"On theotherhand..." - which provided
the meaningfulcontext of the comment.

o It doesn’t hurt to write a thank-you note
after a reporterdoes an especiallygoodjob
with your story.

Attorneys may feel that their workload is al
readyheavyenough,withoutthe addedburden
of worrying aboutmakingstatementsto the
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media. The Departmentof Public Advocacy,
however, is increasing its attention on the
media,aspart of an ongoingprocessof making
agencyviewpoints better known. One of the
objectivesof the Department’sevolving Stra
tegic Plan is to "increasepublic education,to
explain the criminal defenserole in the crim
inal justice system."

Allison Connelly, Kentucky’sPublic Advocate,
says,"The Departmentneedsto be more pro
activein two areas:In representingourclients,
weneedto be moreeducatedabouthowto talk
to the media. In representingthe agency,we
needto rememberthat our power is in fact-
basedcomments."Connellypreparesfor media
interviewsby assemblinghard statisticsthat
supporther arguments.

The mediahavenot always treatedpublic de
fenders fairly, and "we’ve been slow in re
spondingto that," saysConnelly. "We want to
become more proactive in initiating articles
thatpresentour sideclearly.At thesametime,
wedon’t want everyDPA attorneyspeakingon
behalfof the agency.If someonehasbeenin
terviewing you about your client’s case,and
theyshift to questionsaboutpolicy or politics,
youshouldtell them to speakto [DPA General
Counsel]Vince [Aprile] or the PublicAdvocate
or someoneelse who can give themthe facts
theyneed."

ReporterThomasTolliver, whohascoveredthe
courts for the Lexington Herald-Leader for
years,says, "I have found that defenseattor
neys - especiallyin criminal cases- will criti
cize the pressfor beingone-sided.But the rea
son for that is that we haveaccessto so much
more of the prosecution’sside: witnesses,the
police, past court records. Defense attorneys
could help us out by providingmore informa
tion." He admitsthat this wouldmakehisjob
easier,but notesthat it would ultimatelybe in
the serviceof storieswith morebalance.

DPA attorneyKelly Gleasonhashad frequent
contactwith the newsmedia.Shesaysthat in

her training on mediarelations,trainersoften
focus on "spin control." Gleason maintains,
however, that "if you’re ‘up front’ with your
information," therewill be no negativespin to
control.Keepingprofessionalethicsguidelines
in mind, Gleasontries to provide completein
formation to reporters - furnishing them, for
example,with copies of her motionsandother
mattersof public record,insteadof obligingthe
reporterto requestsuchitems from the court.

Gleasonpracticescaution in speakingto re
porters,anddoesnot speak"off therecord,"but
shesayssheworks on developinga workingre
lationshipwith reportersshehascometo trust.

Gleasonhas worked on a casein which the
courtimposeda gagorder.Althoughgagorders
are often requestedby the defensein an effort
to stanch the flow of damagingimpressions
about the defendant,Gleasonsaysthat a gag
order was not helpful in this instance."Once
the gagorderwas on," shesaid, "the informa
tion that cameout of the mediawasincredibly
inaccurate,but my handswere tied."

In trainingfacilitatedby theNAACP Legal De
fenseFund atAirlie, Virginia, duringthesum
mer of 1995, Gleasonfound that the trend
among defense lawyers is to "embrace the
media," insteadof avoiding them. "You can’t
ignorethe media.Peoplelike SteveBright and
Bryan Stevensontell you to try to incorporate
the mediainto your case,"shesaid.

The media are there, and they’re not going
away. Defense attorneysshould train them
selvesto dealwith themediain waysthathelp
communicatethe bestfacts abouttheir work,
their image, and their value to the justice
system.

[DPA library materialson mediarelationsin
clude: video V-541, RepresentingClients in the
Court of Public Opinion by Vince Aprile and
Ed Monahan,and its accompanyinghandout,
The Care and Feeding of the Media by
Defenders;andMedia RelationsunderFire, a
pamphletby McKone Public Relations.All are
availablefrom the librarian.]

BRIAN THROCKMORTON,DPA Librarian
100 Fair OaksLane,Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax:502 564-7890
E-mail: bthrock@dpa.state.ky.us
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Multicultural Initiative in
Psychiatric Hospitals

In addition to individual advocacy, the Pro
tection and Advocacy Division focuseson sys
tems level disability issues to addressand
impact. To determinewhich issuesshouldbe
addressedas priorities, we rely heavily on
input from our citizen advisorybodies,aswell
as the volume of individual casesandpublic
surveys.

In 1993,theMental HealthAdvisory Councilof
the mental health advocacysectionreviewed
several potential priority areas.An African-
AmericanCouncilmemberassertedthatracism
is prevalent in public and private mental
health facilities and that the council should
recommendto the agency that this situation
should be addressedas a priority area. Her
concernwascorroboratedby an observationby
a P & A staff member that on one occasion,
80% of thepatientsin the mostsecurepsychia
tric wardin public facilities hadbeenAfrican-
Americanmen.We hadan extensivediscussion
of the agency’s agility to impact broad social
issuessuch as homelessness,poverty, racism,
etc. Although thoseissuesobviouslyaffect per
sonscalledmentallyill, P & A staff is inclined
to focus on quantifiable issues rather than
generalgoals.

A decisionwas madeto review literature on
the topic, identify units characterizedas "se
cure" or for "violent" patients at each of the
three public psychiatrichospitals,and take a
snapshotof the racial compositionof each.

Our initial information on discrepanciesin
mental health service relatedto race and/or
cultural backgroundwasbasedon a document
developedby the Mental Health Law Project
titled Impedimentsto Servicesand Advocacy
for Black and Hispanic People with Mental
Illness June, 1988.That documentsummar
ized literature pertaining to the issue,with
several conclusionswhich reinforced our ori
ginal concerns.Data collectedby the National
Institute for Mental Health indicated that
blackmenwerehospitalizedat a rate2.8 times
greaterthanwhite men,andblackwomen at a
rate2.5 times greaterthanwhite women.

Bifi Stewart
Among thosehospitalized,56.6% of nonwhite
menandwomenof all diagnoseswereheldin
voluntarily compared48.9%for white patients.
Black patients were diagnosed as having
schizophrenia at twice the rate of white
patients.That skew was evengreaterfor wo
men.Schizophreniarankedlast asa diagnosis
leadingto hospitalizationof white women,but
it wasthe leadingdiagnosissupportingthead
mission of black women. African-Americans
werediagnosedashavingbipolardisorderwith
significantlyless frequencycomparedto Euro
pean-Arnericans.One professionalspeculated
that the reasonfor the latter statistic is that
whites exhibiting the symptomsof maniaare
calledmentallyill while blacks exhibiting the
samesymptomsarecharacterizedas "happy-so
lucky."

DeborahJ. Garretson,in an article in the
Journal of Multicultural Counseling and
Developmenttitled PsychologicalMisdiagnosis
of African Americans April, 1993 confirms
significant differencesin diagnosesandtreat
mentamongblacks andwhitesandspeculates
that cultural differencesare significant con
tributors to this data. The observation of
"paranoia,"in a black patientby a white pro
fessionalmightbeconstruedashealthycaution
aroundwhites in that individual’s culture.

Therearenumerousanecdotesby minority con
sumersof mental healthserviceswhich sup
port the perceptionof a culturally insensitive
system.Theserangefrom overt racial slurs to
a being deniedequalprivilege levels given to
white patients.

A parallel set of anecdotesrelatesto patients
being treatedby psychiatristsfrom different
countries.In onewell-known story, a psychia
trist with marginal understandingof English
askeda patienthow he was doing.The patient
replied"cool." The psychiatristorderedextra
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blanketsshouldbe madeavailable.

It shouldbe notedat this point that issuesof
culturalsensitivityarenot limited to treatment
of African-Americansby the system.The Pro
tection and Advocacy Division has provided
representationto individuals incarceratedin
psychiatric hospitals who were from Kenya,
Iran, Iraq, NationalistChina,Korea, andViet
nam. We have representedindividuals who
were deaf, blind, or deafandblind. We have
had clients who openly characterizedthem
selvesas gay or lesbian.Many individuals in
public hospitalsarefrom the so-calledAppala
chian culture. Other consumershavetold us
that their appearanceor physical statureaf
fectedtheir treatmentin hospitals.This com
plex situationis further complicatedby socio
economicstatus,culturalbackgroundof treat
ing professionals,and lack of availability of
minority professionals,amongnumerousother
factors.

Our initial surveyof securewardswasreveal
ing, if not strictly scientific. Almost eight per
cent of Kentuckianswere characterizedin the
1990 censusasnonwhite,with over sevenper
centbeingAfrican-American.Thepopulationof
minoritiesin public hospitalswas about 14%,
again predominantly African-American per
sons.At CentralStateHospital,with anadmis
sionsrate of 23.5% of admissionsbeing black
or "other," 67% of the patients on the most
secureunit were personsof color. At Eastern
StateHospital,with a minorityadmissionsrate
of 6.5%,23% of the patientson thesecureward
were black. At WesternState Hospital, with
16% minority admissions,25% of patientson
secure wards were black. Overall, 36% of
patientson the most securewardswere per
sons of color, significantly higher than the
overall hospitalpopulationof 14%.

With the above information, our Advisory
Council recommendedthatweadoptcorrection
of apparentoverrepresentationof minoritieson
securewardsas a systemicpriority. We sum
marized the above in a May, 1993 letter to
Dennis Boyd, who was Commissionerof the
Departmentfor Mental Health/MentalRetar
dation,andwe requestedfurther reviewof the
dataconsiderationof multicultural trainingfor
hospitalstaff, andreview of specific cases.

CommissionerBoyd respondedby appointing
aninternal work group to gatherlongterm

information, review specific cases,and make
recommendationsregardingtheconcernsraised
by the advisory council. On September30,
1994, after numerousdelays/actingCommis
sionerDonRalph metwith ProtectionandAd
vocacy staff to discussthe work group’s sum
mary document, titled Persons of Color on
SecureWards. That documentstatedin part
that: "At everyfacility, at the time of thechart
review,therewasa disproportionatenumberof
personsof color on the secure units as com
paredto the numberof personsof color in the
total population." The report further stated
that the numberof African-Americanscharac
terizedashavingschizophreniawas84%,while
62% of Caucasianpatientshadthat diagnosis.
Thereportstatedthat reasonsgiven for secure
wardplacementwere similar for both groups.
It pointed out that such factors as socio
economicstatus and involvement with com
munity mentalhealthcenterswere variables
which affectedhospitalizationrates.The work
grouprecommendedthatthe Departmentwork
with P & A in "developingandimplementinga
training curriculum relatedto culture, aware
ness and sensitivity," and that a "racially
mixed clinical reviewteam"should review the
statusof eachpersonon the securewards.

The clinical reviewteamwasalsoaskedto dev
elop culturally sensitiverecommendationsfor
on-going reviews of placementandcontinued
stayfor individuals on theseunits. The recom
mendationswerethento be submittedto their
governingbodiesfor approval.

Thoseteamsbeganfunctioning n early 1995.
Recommendationsweremadefor severalindiv
iduals regardingtheir needfor a secureplace
ment. Criteria for placementon more secure
unitswasalsoreviewed.At WesternStateHos
pital, the criteria for placementon a locked
wardis as follows:

1 Patientswhohavebeenidentified asAWOL
risk.

2 Patients who have a high potential for
violence.

3 Patients who require active psychiatric
treatmentof an intensive nature such as
frequent seclusion,frequentmechanicalor
chemicalrestraints.

4 Patientswhorequireconsistentandongoing
monitoringof whereaboutsof patientto as
suresafetysuch aspatientswith extreme

U
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psychosisor patientswho are too confusedto
function on an open ward.

According to all the chartsreviewedon iden
tified locked unitsat WSH, eachpatientmust
"no longer display episodesof agitation" in
order to be releasedfrom the secure wards.
One 59 yearold African-Americanwomanhad
beenon a secureunit since1977. Shehadnot
yet mether treatmentplan goalof "no further
episodesof agitation" for a period of time.

In 1993, 15% of personsadmittedto that facil
ity wereAfrican-American.Twentyper cent of
the patients on securewards were African-
American. In 1596, 14.5%of personsadmitted
were African-American.Over twenty-oneper
cent of personson the lockedunits wereblack.

The admissioncriteriato the Graumanunit at
CentralStateHospital is as follows:

1 Mentally ill patientsfound incompetentto
stand trial for felony offenses.Such patients
are usuallycourt-orderedtherefor treatment.

2 Patientsfrom other statepsychiatricurn’s
with aggressiveor violent behaviorslikely to
respondto the...expertiseavailableon Grau
man.Theseare patientswho cannotbe man
agedin the generalhospitalpopulationandfor
whom treatmentin that settinghasprovenin
effective.

In 1993, 32% of personsadmittedto Central
Statewere African-AmericanSixty-three.per
centof the personson the GraumanUnit were
African-AmericanIn 1936, 31% of personsad
mitted to the hospitalwereAfrican-American.
Forty-one percentof personson the Grauman
Unit wereblack.

Effective 8-1-95,EasternState*HospitalESH
had eliminatedWendell 2, its "violent" ward.
As a result, admissionto any ward is now
based on anticipated length of stay. The
patients on their long-term ward have been
identified as"unableto handlean openward."
To get off this ward, the patients must go
througha seriesof "levels." When they main
tain an "A" level for a predeterminedlengthof
time, they can be releasedto an open wardor
to home. We found that a numberof patients
on this unit havebeenin the hospitalin excess
of threeyears.

From 1993 to 1996, the percentageof African-
Americanson secureunits decreasedfrom 31%

to 27% This numberis still in excessof the
16% of African-Americansin the 1996 general
hospitalpopulation.

ElizabethRehm-WachtelsucceededDr. Ralph
as Commissionerfor Mental Health/Mental
Retardation.SheassuredP & A staffthat she
was committed to completing the initiatives
begunby herpredecessors.A tentativedatefor
training persons to train facility staff on
multicultural sensitivitywasset for July 1995.
Five months after that date, the training had
still not beenimplemented.

We invited CommissionerWachtel to our Feb
ruary 23, 1996 Advisory Council meeting, as
well ascivil rights leadersandrepresentatives
of the media. Sherespondedby directing that
a Multi-Cultural Training curriculum be com
pletedandimplementedby ApriL’1996. Shefur
ther directedthat the Clinical Review Teams
be placedfully active. The first MCT training
was done the fourth week in April and con
sistedof 30 facility employeeswho will in turn
train all facility staff. All public facilities were
represented.The training wasexcellentby all
accounts,focusingon a wide variety of issues.
We are awaitinga timetablefor training to be
completedfor all facilities. All new hospital
employees are to be trained. Commissioner
Wachtelandherstaff areto be commendedfor
their commitmentto addressingthis issue.

Our long rangeplan is to return to the facil
ities and takeanothersnapshotsubsequentto
completionof the trainingof all employeesand
take anothersnapshot.Our goal is elimination
of disparitiesbasedon race andcultural back
ground, along with heightenedawarenessof
cultural issuesamongpersonstreatingpersons
with mentalillness.

BILL STEWART
Protection& Advocacy
100 Fair OaksLane,Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-2967;Fax: 502 564-7890

Bill Stewart has been supervisor of the
Kentucky Protection and AdvocacyDivision’s
Mental Health Section since 1986. Protection
andAdvocacyrepresentsindividuals in public
and privatepsychiatricfacilities. A significant
number of mental health clients have issues
related to KRS202A.
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Appalachians as a
Cultural Group: Part II

Understandinga culture requiresgaining in
sight into the rituals of a culture. One such
ritual, is the burial of a corpse.In life outside
themountains,lovedonesaresparedpreparing
the deceasedfor burial by a funeral service.
The Appalachianculturestill clings to the old
waysof burial, in somefamilies. Hereare some
areasto exploredeathsof lovedonewhichis a
significantstressorandeventin a person’slife:

Significant People in Defendant’s Life
WhoHaveDied - Parents,brothersor sisters,
grandparents,friends, neighbors,etc. Date of
death? Causeof death.

Any premonitions,unexplainedmatters/dreams
that portend the death, family signs that
someonewill die?

How they learnedof the death.

Whatfuneralhomewasusedto handletheser
vice, anythingthattheyavoid duringafuneral:
looking into the coffin, goingto the interment,
etc.

Were photos taken of the deceasedin the
coffin?

If the client sawthe deathhappen[see section
under traumatic event] saw the persondead
before ambulancearrived/hospitalization,vis
ited the personin the hospital, preparedthe
corpsefor burial, attendedthe wake/funeral.

Particularlynote: deathby abuseor accidental
poisonings,farm accidents,drowning in floods,
trailer fires, suicides, car wrecks, murders,
shoot-outswith police or law enforcementoffi
cers.

Particularly noteif clientffamily memberwas
incarceratedandcould not attendthe service
or interment.

Coffin openor closed,embalmedor not, typeof
casket, wasthe wakeat the family home?Who
stayeddrunkduringthe daysbefore burial?

Family problemsover burial, property of the
deceased,argumentsafter the death.

How often do theythink of the deadperson,do
they have any mementos that particularly
causethem to rememberthem?How often do
they go to the grave?

Grieving process: length of time. Ability to
mourn, family attitude toward deathand ill
ness.If the client’s life changedin anyway.
Recurringdreamsaboutthe death/lovedone.

Landdisputesor lawsuitsregardingthedistri
bution of the deceasedproperty or the land
line.

Any regrets about things left undoneor left
unsaid.

Exercise:

To demonstratethe kind of detail that canbe
given on a questionor subject group in this
screeningdevice,what follows is a discussionof
my personalexperiencewith a "home" burial.

I heartily recommendthat anyonewho con
ducts interviews answer the social history
questionsyourself. Only then can you get an
ideaof thekind of detailthatexists,versusthe
kind of responsesyou receivefrom personsyou
interview. Onceyou’ve done that, you will ap
preciatethe detail, difficulty, and the time it
will takefor clientsto begintelling their story-
the life and timesof the client.

Whenmy brother,John,age 26, commit
ted suicide in 1980, the day before my
son’s first birthday, I received word
when the city police came to my door
with anoteto call homeastherewasan
emergency.As we didn’t havea tele

Cris Brown
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phone, I used my Indian neighbor’s
phoneto call home.

My brother,Charlie, told me that John
had shot himself. I askedCharlie what
hospitalhe wasin, andthenCharlietold
me he was dead. My Aunt Loretta sent
moneyfor us to comehomefor the fun
eral aswe were poor collegestudents.

John shot himself at my Dad’s house.
Dadconvincedthe KentuckyStatePolice
not to perform an autopsy.My mother
kept insistingthat my fatherhadkilled
John. Johnwas shot betweenthe eyes
like Dad killed the livestock we but
chered for food. Dad refused to have
Johnat a funeral home.Mom wantedto
storm Dad’s houseand get the body. I
told Mom that it didn’t matter now.

As this was thefirst family memberwho
haddiedin my family, I wasvery shak
en. My husbandwas no comfort. He
statedthat my brother was better off
dead,andhe enviedhim.

My husband refused to stay at my
mother’s house,as he consideredit too
primitive. I was torn betweenhurting
my mother,who neededme, anddealing
with my husband.We stayed at my
aunt’shouse. I had to care for my one
year old son all the while, as,of course,
my husbandwouldn’t.

I didn’t grieve outwardly.I wasnumb.I
couldn’t sleep. I felt like a failure: "why
couldn’t my brotherhaveturnedto meor
someonebefore he killed himself?" The
irony of his having survived a horrible
childhood, only to kill himself, stayed
with me. I wasangry at God. I felt guilty
to be alive. I keptobsessingaboutwhat
his last thoughtswere before he pulled
the trigger. The despairhe must have
felt when he pulled the trigger haunted
me. I wonderedif he felt pain. I won
deredif he died instantly.

My brother, Bill, washedand dressed
Johnin a brown suit for the coffin. The
suit had beenworn by various family
members for formal occasions, most
recently my baby brother’s graduation
from high school.

My Uncle, a carpenter,madethe coffin
hastily. My mother lined John’s coffin
with a satin material.Red, I believe.

Mom insistedon lilies for the coffin. My
husbandworkedatthe EKU Agricultur
al building and all we had were red
roses.I tried several florists, but as it
was late NovemberI couldn’t find any
lilies. An aunt made a rose blanket
spray for the coffin. I thought it was
suitable for the coffin. Mom clearly
wasn’t happy with the roses, even
thoughtherewere dozensof them.

On the eveningof the day he died, a
wake or the sitting up with the body,
washeld by the men of the community
and family, some of whom drank, and
got very drunk.

Due to ratherwarm conditionsfor Nov
ember, Johnhadto be buried immedi
ately. Johnwas buried unembalmed,as
is our way, in the Brown family plot.
The coffin was openedat the graveside.
I ran to the oppositeend of the grave
yardwith my backto theassembly,until
my mother asked me to come and see
John.I rememberedthinking that if my
mother could look down on the corpseof
her son, I could do as she asked.That
was oneof the longesttrips I haveever
takenfrom the end of the graveyardto
the coffin. Although I was loatheto see
my brother horribly disfigured, I sup
portedmy mother as shesaidher good
byes.A small bandaidhadbeenplaced
betweenJohn’s eyes where the bullet
entered.Bloody cotton was in his nose
andears.His eyelids andsocketswere
bluish, aswerehis lips and fingers. His
foldedhandsweren’t placedjust so, and
his legs weren’t either, as the feet had
splayedapart, but he wasn’t disfigured
as I had imagined. I kept waiting for
him to move and openhis eyes,but he
didn’t.

I cameto understandwhy flowers were
associated with funerals, aside from
their beauty and meaning.Their scent
coversthe odor of deathanddecay.I can
still rememberthe odor of his decaying
body.
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My family hadthe family pastor, Rev.
Short, say a few words on the hoary
morning, John was buried. My grand
father, who I hadneverseencry, wept
copiously. When the Minister beganto
weep andpray, my father, saidto him,
"Keep it short,Short." To my horroras I
looked on, my father retrieveda hand
kerchief from John’s suitcoat pocket, I
thought to wipe some leakage,but in
steadhe hadplantedthe handkerchief
on the body to use to interrupt the
service andendit.

My brother, Bill, took a photographof
John in the coffin, as is common in
EasternKentucky. I haveforbade him
from evershowingthe photosto me.

John’s final resting place was not co
incidental. Years ago my great-grand
mother had a dear friend of the last
name,McClees,thatwantingto wakeup
for the Resurrectionwith her, and so,
shewasburiedin the Brownfamily plot.
When the woman’s daughterdied, nat
urally, shewantedto be buried next to
hermother.My fatherhadthegravedug
beside the "intruders," in order to
prevent further burials of non-family
members.

If you do as I suggest,you will realize that
when you addressa topic you are giving not
just facts, you are giving feelings and the
undercurrents.If the same information is
drawn from the client, that will help you
understandthe client, andhis rearing,andthe
meaningthat he/she attachesto events that
haveoccurred.

Siblings

Part of your job in screeningis to collect po
tentialsourcesof informationor witnesses,and
record the meansof contactingthem. Family
membersarealways importantresources.

Prosecutorsoften point out throughcross-ex
aminationthat the siblingsareall law-abiding
citizensandhaven’tkilled anyone.One of the
tasksof the mitigation investigationis to ans
werthe question,"Why this client, andnot one
of the otherchildren?"Gaininganunderstand
ing of this requires looking at the favorite
children of the family, who receivedsupport

from a family member, another adult, the
schoolor any interveningpersonor entity in a
sibling’s life that validated the person and
servedas a supportsystemfor the sibling.

Mattersto explore:

* Obtaina listing in orderof birth full andhalf
bloodedsiblings or taken-inchildren.

* Getthe namesof siblings,ages,the namesof
their spouses,addressesor phone numbers,
andthe namesof their children.

* Whentheylast visited, telephoned,wrotethe
client, if they haveashistory of alcoholism,or
drug use, mental problems or "nerves,"
significant healthproblems.

* Find out if the client lived with them for any
length of time, level of education,occupation,
lengthof employment,weretheyin the service,
criminal convictions?Any problemswith the
client, why?

* Are any of the children "lost," living on the
streetor haveneverbeenheardfrom in many
years.

* Were any of the children thoughtto be by
someoneotherthanthe father?

* Find out why if there are great age differ
encesbetweenthe children;

* What waseachchild knownfor?

* Exploreregardinganydeadsiblings.

* Ask about half-brothersand sisters,and if
any childrenwereadoptedor taken-in.

* Find out who the client is closestto in the
family andwhy.

* Were therewereanyfavoritesin the family,
comparisonsmade,conditionallove; by fatherf
mother;grandparents?

* If the client was thelast child in family or if
appropriateask aboutbabying of the client;
e.g. Communicationstyle; calling older child
cute";holdingchild on lap whentoo old; having
the child sleepin theparent’sbed.Overprotec
tivenessor dinginess.Age inappropriate
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under or over demandsby the parentse.g.
regardinghomechores,dressing.

* Parentalexpectationsof the client- what did
they want for the child: financially, future,
career.Particularlyanyunreasonableexpecta
tions given the level of ability, opportunities
availableto the child or limitations.

Home Life

A. Quality of Life

Find out how many rooms the housesthey
lived in had. Did the houseshave running
water and an inside toilet; sleepingarrange
ments; allowedprivacy, T.V. - how much T.V.
did you watch, was that controlled?;

How were clotheswashedanddried?Wringer
typewasher,clothesline,laundromat,relative,
clotheshung aroundstove?

Methodof heating - gasor electric, coal stove,
woodstove,heatfrom oven,fireplace,kerosene
heater?Wereportions of the houseclosedup or
unheatedin the winter?

Method of cooking and preservationof food:
woodenstove, openfire, portablestove, gasor
electric, refrigeration, cold storage shed,
undergroundcellar.

Did thefamily slaughterchickens,cows,lambs,
and pigs, etc.? How did the client feel about
that?

Food stuff: was therea lot of fat andsugarin
your diet, did you eat mayonnaise/lardsand
wiches, cornbreadin milk, no breakfast,one
meal a day and that always the samefood.
Poor nutrition, was the client a picky eater
who did not eatgardenvegetables.

Did the family practiceanyhomemakingskills
such as makingbutter, making soap,making
basketsor containers,makingbrooms or tools,
making of toys, making of meal from corn?

Any decorativeutilitarian skills: quilt making,
weaving, cornshuckcrafts, horsehairbrushes,
etc.

Did the family take vacations - who went
along,wheredid theygo, Wasit mostlyto visit
family in otherstatesor countiesof Kentucky?

How were summerswhen school was out
spent? Hoeing corn, raising tobacco, berry
picking, harvestingcashcropssuchaspickles,
canningfoods, working on the farm, hiredout
as hiredhelpto others?

What did the family do for fun - recreational
andsharedfamily activities: fishing, picnick
ing, card playing, watching T.V. programs
together?

Did the family go to the countyseatfor books
or magazines,trips to library; or go thebook
mobile, if readto;

What were bedtimeslike? Was there a set
bedtime?

Who did you most want to grow up to be like
whenyou were a kid?

Isolation: living far awayfrom others,far from
children your own age, far from town or the
road or at theheadof a hollow. Having little
contactwith personsother thanyour immedi
atefamily.

Eccentricitiesof thefamily: Use of soappowder
for shampoo,extremethriftiness,doing things
you later find out isn’t the norm.

B. Chores

Did the client and siblings have to work
around the house and help out; what were
their responsibilities,were any of them dan
geroussuchasworkingwith a machineor elec
tricity, did they receive an allowance; were
there nights you were kept up working, were
theretimes whenyou were kept out of school
to fenceor find a strayanimal,were thechild
ren paid to help out; were they required to
servethe othersin the family: weregirls and
mother required to wait until after the men
hadeatento eat;were girls requiredto clean
up after men, including their dishes,clothes,
andsleepingquarters?

Parent’s Marriage: How did the parents
meet?How long did they date? Where were
they married?

How many times had mother/father been
married?
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How would the client describehis parent’s
marriage, were they physically affectionate
towardeachotherin front of the children;

Did the parentswork as a team,communicate
well, were theyfriends, taketime to be alone,
or trips, just they two?

Who was the disciplinarian?What was the
division of labor like in termsof chores?

Extra-marital affairs. Other children
somewhere.

Were the parents happy?Was one parent gone
for anylengthof time. Any periodwhenoneor
the otherwent hometo their parents.Why?

Any male/femalerole reversal?

C. DomesticViolence

Domesticviolenceoccursin oneof four families
as a regular occurrence.Fifty percent of all
marriageshaveexperiencedatleastoneviolent
incident. Although domesticviolence is not a
classissue,my experiencehasbeenthat most
of the clients I have interviewed revealeda
domesticviolencebackground.

Violence was presentin my family. There is
fundamentallya view in EasternKentuckyre
garding the needto "myob" and not get in
volvedin someone’sfamily business,that mar
ried people "have a license to fight," a belief
thatmenhavedominionoverwomenby Scrip
ture,or othertraditionalviewsregardingmale/
femaleroles,andan apathyby local officials to
the criminality of domesticviolence. Not one
time, did the police respondto calls regarding
my father abusingmy mother.Thereis a pat
tern of childrenwhowitnessabusegrowingup,
solving problemswith aggressionas theyhave
learned.Thereis a correlationbetweena loos
eningof inhibitions throughdrugsandalcohol
andaggression.The abusermay excusetheir
violenceasa resultof beinghigh or drunk.

Thereare many kinds of abuse:physical, sex
ual, financial and emotional. Some physical
abusesare: locking a personout of the house,
abandonmentsuch as stopping a car and
throwingapersonout anddriving away,refus
ing medicalhelpfor an illness,andsubjecting
a person to reckless driving. Some sexual
abusesare: publicly showinginterestin

anotherperson,criticizing a personsexually,
forcingsexactsthat areunwanted,havingsex
when a personis just home from the hospital
or sick. Somefinancialabusesare:harassinga
personat work, destroyingbooks, homework,
clothing suppliedby job, andmaking a person
begfor moneyfor necessities.Someemotional
abusesare: refusingto socializewith a person,
manipulatingapersonwith lies andcontradic
tions, andpublic or privatehumiliation.

Explore if therewas anyviolence betweenthe
parentsat any time, what that was about,
specificinstances.How did thatmakehim feel;
was thereeverany gun play?, attemptsto in
tervene.Level of violence, if it was greaterat
any time, did the children have to leave the
home to escapethe violence, go to an abuse
shelter,did the mother everretaliateor try to
get the kids to retaliate?Were the police ever
called?Did the Sheriff refuseto cometo the
hometo intervene?Violence directed toward
kid as well? Any adult awareof this violence,
apartmentmanager,and if any complaints
were filed with the police. Any State agency
notified of the abuse?

Explore the documentationthat might exist
aboutincidentsof violence. Who was awareof
the violence?Who did the client askto help?
How badly was the parenthurt; ever require
medicalattention?

Was anyrelative awareof the abuseof their
daughter,but refusedto interveneas that was
a woman’srole to be beatenby herhusbandor
not their business.

Controlling behaviors: excessive possessive
ness, isolation geographicaland from other
people, controlling what mother wears -

clothes, hairstyle, or makeup,who she sees,
refusesto allow her to go to grocerystore or
church, takes mode of transportationaway
from her, locks her in the houseor in a room,
where she goes, times her absence,leaves
marksor bruises so that she can’t leave the
house,goeswith hereverywhere,recordsmile
age,questionseverythingshesaysor does.

Be awarethat a parentmayteachor enlist the
children’s help in abuseby underminingthe
parent’sauthorityandby childrenalsoabusing
the parentverbally, emotionallyor physically.
Boundariesare morepermeable.
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Divorce

Did theparentsseparateor divorce, what was
the reasonfor the divorce, was the divorce
amicable,who got custodyof the kids, did the
otherparentvisit regularly,contactwith other
family membersfor mother and father/step-
parentsand their children after the divorce,
did the parentpay the child support,did the
parentgive up parentalrights to avoid paying
support,did the divorcecausethe client to lose
contactwith a parent,did the family’s financial
statuschange after the divorce. How did the
client’s life change?

D. Housing

Did anyoneelse lived in the family home for
awhile; get names, current addresses/phone
number, relationshipand details aboutwhat
incidentsthat they might havewitnessed,and
how long they stayedwith the family.

E. Alcohol/Drug Abuse

Was there any alcohol siblings, parentsor
drug abuse could be prescribedmedicinein
the family;

Smokingof jimsonweed,whichcontainsa nar
cotic poison; or anyotherherb.

Family history. Who in the family drank/used
drugs?

Useof moonshine,drinking of otherthanetha
nol such as shaving lotion, rubbing alcohol,
over the countercoughor cold, medicinepro
ducts,or fermentedhoney/cannedgoods.

Frequencyof drinking, problemswhenthepar
ent drank.

Did anyonedrink a badbatch of moonshine?
Awareness of the ingredientsin moonshine
suchasbatteryacidto increasepotencyof the
moonshine. Loss of eyesight permanentor
temporarydue to badmoonshine.

F. Runaway

Was there ever a time when the client ran
away from homeovernight, stay in a cave or
cliff overhang?Did the client everrun awayto
avoid abuse?Did the client spendmost of his
time somewhereotherthanin the home?Stay

with his grandparents,auntsanduncles,etc.
to run away from problemsat home. Marry
early, quit school and go to work early, and
join the service at an early age to get away
from a badhomelife. [Note when siblings did
so, as well.]

G. Money

Was the lack of money a problem at your
house?Has the family ever moved to avoid
paying rent? Been turned out of a house?
Haveyou everbeensuedfor a baddebtor had
thingsrepossessed/bankruptcy?

Has the parent/siblingevermademoneyille
gally - growing pot, stealing,criminal activ
ities, prostitution,making moonshineor run
ning moonshineor alcohol, selling drugs,cock
fighting, dog fighting.

Cheatingon welfare, not reporting father in
the house,not reporting income,intentionally
get pregnant to attempt to get married to
father/for more money, buy goods with food
stampsillegally suchas cigarettesor liquor.

Did you helpmakemoneyby collectingginseng
or bloodroot,pick up pop bottles or cans,etc.
Ever beenhired out as help, but receive no
moneyasparentcollectedthe money?

H. Homelessness

Have you ever travelled around without a
home or any regular place to live? Did you
evercampout all summerandwinter. Live in
a cave or cliff hanging. Live in a housethat
was abandoned.Live on the river. Stay with
strangers.Leavethe stateandhitchhike. How
did the client get by?Exposureto hunger,bad
experiences,extremesof heatandcold, stayin
missions/flop houses?Prostituteselffor mon
ey, food, warmth. Samesex/oppositesex,older
man/ woman? Arrests for vagrancy/prostitu
tion.

I. Discipline

An interestingphenomenonhas come up re
centlyin severalcases:Parentswhoforcetheir
kids to fight. While readingthe newspaper,I
saw an AP blurb on a Michigan couple who
were placedin jail for making their twins, a
boy andgirl age 6, fight eachother "to teach
thema lessonabouttheir constantquarreling."
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[AP, LexingtonHerald-Leader,June26, 1996.]
This disciplinemethodquixoticallyattemptsto
teach them not to fight, by fighting. Another
form of the known discipline taboo, "Don’t do
as I do, do as I say."

In my experiencethe favorite child of a parent
is championedby the parentand eggedon to
beatup theweaker,sick child. Be awareof this
phenomenon as you screen for family
pathology.

Another common thread that runs through
investigationsI haveundertakenis theparent
who cannotadmit their child hasdone wrong,
and will not allow the usual consequencesto
take placeto teachthe child that they will be
punishedif theydo wrong.An addedfeatureto
this parentingstyle is to keeptheir kids home
most of the time to avoid confrontationsthat
occur when someone,such as a teacher,cor
rectstheir child. Theseparentsfight the bat
tles for the child, givethe messageto the child
thatthe otherpersonwaswrong,not the child,
bail the child out when they get into trouble,
andhavefights, verbalor physical,with teach
ersandfamily membersif theytried to correct
the child or punishthem.

Problemswith power in the family, occur in
families where a parent is weak, either
through illness, depression or weariness.
Youngerchildrenmaybesubjectedto abuseby
older siblings.

In families wherethe mother is absentor un
availabledueto illness,anolderdaughtermay
take her mother’s place in every senseof the
word. It may be that the father turns to the
daughterwithoutthe mother’sknowledgeor as
sometimeshappens,the mother assists the
father andholdsthe daughterdown and asks
the daughterto submitto the father’s sexual
advancesas he hasneedsthe mother can not
meet.

Ask the following questions:

Talk to the client about discipline and the
differencesbetweenthe way the motheror the
fatherwould discipline,if thereare anytimes
whenthe client left homebecauseof discipline,
thought about running away, parentalover
whelmedness.Were there different rules for
boys andgirls in your family? Wasthe father/
motherjealousof the children? Did they take

out angerthat aroseout of anothersituation
on the children?

Role reversalwhere the child was a "little
parent"to siblings or parent’scaregiver.

Do parentsor othersin thehouseholdteaseor
harassthe child? Frequency;terms;phrases;
client’s response:ignore/withdraw/complainto
adults/teaseback/physicalfighting.

PsychologicalAbuse.Told lazy, stupid, in
competent,ugly, useless,wouldwind up in jail
or the gutter. Calledor saidanythingelsethat
hurt? Humiliatedfor bedwetting,the way you
talked, or looked.

Whenyou were growingup, did you:

* Have animaginaryfriend?

* Ever feel your parentcaretakerwasgoing
to abandonyou?Did he/sheeverthreaten
to leave you?

* Ever fear for your life? Did anyoneever
threaten to kill you? - Ever fear serious
injury? Did anyone ever threaten to
cut/mutilate/hurtyou?

* Ever think aboutor attemptsuicide?

* Describe incidents. Find out what client
did in responseto theseactions,feelings.

* Did anyoneeversaythingsto youthat were
hurtful or embarrassing?Say things that
madeyou feel worthlessor different?

* Did you everfeel ignoredor rejected?

* Did anyone ever take away or destroy
something special of yours e.g. pet,
pictures?

* Did anyoneeverforce you to be awayfrom
someoneyoulovedfor a longperiodof time?
Get details

* Wereyoutreatedanydifferently from other
children in your home?In your neighbor
hood? In your school?Shamed.Told that
you were a bastard.Told by a parentthat
he or shewished you would die.
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* When you were a young child, did anyone
show you pictures or movies about sex?
About violent murders?

* How old were you when you first used
alcohol? Drugs? Did a parent caretaker
give you anyalcohol or drugs?

* Did anyonemakeyou as a child do things
you felt werewrong?

* Ever feel that you weremistreated.

PhysicalAbuse. Ask if adult/caretakerever
did anyof thesethingsto the client as a child
andget descriptionof incidents:

* eye injury
* appropriatemedicaltreatmentnot sought
* slap, claw, scratch
* hit with fist or objecte.g. - belt, cord
* burn
* twist arm,leg or neck
* hair pulled
* kick
* thrown bodily
* strangled/choke
* objectthrown at
* lockedin a closetor otherplace
* dunked,tried to drown
* tied up
* threatenedwith knife or gun
* usedknife or gun
* burnt by cigarettes
* madeto eathot foods
* electrical shocks

Ask if client as a child ever sawan adult do
any of the above things to anotherchild or
adult. Getdescriptionof the incidents.

Always find out:

* Who was the perpetrator;relation to the
child

* If anyone witnessed the situation; get
confirmationfrom witnessif possible

* What did the client do after acts of
maltreatment;

* Who could he she tell; if he she told,
what did the persondo?Who could heshe
turn to for help?

* Source of resilience: social support, self-
esteem

* Ask aboutwhatusuallyhappenedwhenthe
client got into trouble at home as a child...
as a teenager....What was the worst thing
that ever happenedwhen he/she was in
trouble?

* Ask aboutwhatusuallyhappenedwhenthe
client got into trouble at school or resi
dentialinstitutionor othersettingaccording
to the social history. What was the worst
thing that everhappenedwhenhe/shewas
in trouble?

For every incident that is describedthat sug
gests use of physical force against the child,
find out:

* Was he/she injured? Any marks, broken
bones?Medical attention given? Look for
scars,medicalrecords.

* How frequent was the use of such force?
e.g.daily, weekly, monthly

SexualAbuse.By anyone,playingdoctor, ap
proachedby a sibling becauseyou sleptin the
samebed,hadan older sibling exposehim or
herselfto you, forced to perform sexual acts,
such as cunnilingus or fellatio, other family
members,stateintervention.Had a neighbor
touchyou or exposehimself to you.

Beenexposedto animalsbreedingby an adult
who forcesyou to watch, seena humanhave
sex with an animal.

Knowledge of a minister’s sexual escapades
with church members,approachby a church
member,or deaconin a sexualmanner.

Shownphotographs,books, movies, or sexual
materialsof any kind. Videotapedor photo
graphednude.

Invasionsof privacyby coming into bathroom
when bathing,or performingbodily functions,
bedroom when changing, peeping,etc. Com
mentson developingbody: nipples,periods,etc.

Incidents where the client sexually abused
someone,forced into sexualbehaviors.
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Always find out:

* Who was the perpetrator;relation to the
child

* If anyone witnessed the situation; get
confirmation from witnessif possible;

* What did the client do after acts of
maltreatment;

* Who could he she tell; if he she told,
what did the persondo?Who couldheshe
turn to for help?

* Source of resiliency: social support, self-
esteem;

* Hasanyoneevertried to touchyou or fondle
you in any way that you didn’t want to be
touched?

* Has anyoneever tried to haveyou touch!
fondle them againstyour will?

* Has anyoneevertried to havesexualinter
course with you against your will? Get
description.

* Find out if it was anal, oral, genital,
whetherpenetrationoccurred.

* Was force or threatof force used?
* How manytimes did it happen?
* Did anyoneelsetry to do this?

Ask if client as a child eversaw an adult do
any of the above things to anotherchild or
adult. Getdescriptionof the incidents.

CRIS BROWN
Brown Investigations,Etc.
1107 GrandAvenue
Frankfort, Kentucky 40601
Tel: 502 227-9672
Fax: 502 227-9672

Preliminary Hearings

John Niland

The preliminaryhearingmay very well be the
most important stageof your client’s criminal
proceeding.It will likely be the first oppor
tunity that you haveto questionthe prosecu
tion’s witnessesunderoath. More importantly,
it is apowerful "reality check" for your client.
Oftentimesyour client is still in denialabout
the severityof his or her situation. However,
oncethefirst policeofficer takesthe standand
presentstestimonyaboutthearrest,your client
may developa better appreciationof the ser
iousnessof the matter.It is an opportunityto
educatethe defenseteam,your client andyour
client’s family aboutthenatureof the charges
and the relativestrengthof the prosecution’s
case.And just like the previewsof comingat
tractionsat the theater,it gives usthe high
lights of the eventsthat lie ahead.The prelim
inary hearingis alsoa forum to makemotions
for immediaterelief suchasNOTICETO PRE
SERVEPHYSICAL EVIDENCE or REQUEST
TO INSPECTCRIME SCENE,as well asset-

ting up issuessuch as the right to a SEPAR
ATE TRIAL in caseswith multiple defendants.

Armed with a subpoenayou can now compel
testimony and require the production of re
cords. As far in advance of the hearingas
possibleissue subpoenaduces tecum for the
recordsyouwant to seesuchasinsurancecom
pany reports, phone records, ER and other
medicalrecords,photographsand testresults.
You can attach a letter to your subpoenaex
plainingthat therecordscustodianmayor may
not be called as a witnesson the day in ques
tion, and that the subpoenamaybe complied
with by furnishing true copies of the docu
ments to you, with the witness "on call." Al-
ways explain that if they prefer they can
actually appearin personwith the originals.
Mostpeoplearehappyto giveyouthe copiesas
long as theyhavethe subpoenato cover them.

The following suggestionswill help you in the
preparationfor the hearing.Somewill be ob

GeorgeSornberger
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vious, but are often overlooked. The prelim
inary hearingcan exposefatal weaknessesin
the Commonwealth’scase.Your interrogation
of the prosecution’switnessescanset the tone
for future relationswith that witnessandcan
serveasan impeachmenttool attrial. Thetest
imony can preservefavorableevidencefrom a
witnesswho is laterunableto appear.The pre
liminary hearingtranscriptwill assistyou in
trial preparation.See RCr 3.16 concerning
your right to securea copy of the tape or re
cording of the hearing.Also, the preliminary
hearing can assist you in making effective
argumentssuchas the necessityfor earlypsy
chiatricexaminationor identifring areasearly
on where you will needexpert assistance.In
your exparte applicationfor fundsyoucancite
to the testimonyat the preliminaryhearingin
supportof your requests.

Time Frame

You areentitledto apreliminaryhearingwith
in 10 days of arraignmentif your client is in
custody,or 20 days if free on bond.SeeRCr
3.10.Don’t waivethesetimeperiodsunlessyou
needmoretimeto investigatethe caseandyou
know that your client can makebondandthat
the GrandJurywon’t be meetingin themean
time. Be extracareful in the high profile case
wherethe prosecutionmay convenea Special
GrandJuryor a specialsessionof the regular
Grand Jury. But see KRS 29A.220. Don’t
waive the hearingunless you get something
very good in return. Considerwaivingonly the
time requirements10 or 20 days,assuming
that the GrandJurywill not meetin themean
time and if they will lower the bond to some
thing the client can make. Otherwise make
themconductthe hearingwithin 10 days.See
RCr 3.102.Your clientSHALL be discharged
from custodyif the preliminaryhearingis not
held within the prescribedtime limits.

Confrontation

See California v. Green, 399 U.S. 149, 90
S.Ct. 1930 1970 andRCr 7.22 on the issueof
whetherthe preliminaryhearingtestimonyof
an unavailablewitnessis admissibleat trial.

Section 11 of the Kentucky Constitutionand
the Sixth Amendmentto the United States
Constitution require an accusedto havethe
right to confront his witnessesface to face.
However,in Ohio v. Roberts,448 U.S. 56, 100
S.Ct. 2531, 65 L.Ed.2d 597 1980,the United
StatesSupremeCourt held it properto allow

the prosecutor to introduce at preliminary
hearingtestimonyof anunavailablewitnessat
the defendant’strial. The witness had been
subjectto cross-examinationby defensecounsel
at the preliminary hearing,and thereforeno
Sixth Amendmentviolation was present.In
Commonwealthv. Bugg, 514S.W.2d 119Ky.
1974, the Kentuckycourt ruled that the prior
transcribedtestimony of a witness, now de
ceased,which was given under oath at an
examiningtrial, subject to cross-examination,
in a lower court, was not admissibleas evi
dencein chiefat the trial of the defendantin
the Circuit Court without the defendant’s
consent. In reaching this result, the court
construedKRS 422.150,RCr 7.20, and RCr
7.22.

1
subpoena.

Preparing for the Hearing

Talk to the client to find out who to

2 Geta copy of the Citation, Complaint
andWarrant. Read the complaintthat forms
the basis of the warrant. Check with the
County Attorney and see if he required the
alleged victim to sign any other information
sheetsor affidavits prior to taking the com
plaint. Look for anydiscrepanciesbetweenthis
andanyotherstatementsmadeby the alleged
victim prior to the preliminaryhearing.

3 Subpoenapoliceofficers andtry to get
all of them to testify at the preliminaryhear
ing. Yourjudgemaynot let yougo that far,but
you mayvery well find that eachpoliceofficer
tells a different story. In any event, this will
probably be oneof the only timesthat you will
be able to get their testimony under oath.
Thereis no substitutefor a thoroughinvesti
gationprior to thepreliminaryhearingandthe
developmentof thetheorywhich youcancarry
throughthe preliminary hearingto trial. This
is particularly important if you have issues
that couldbethe subjectof pre-trial motionsto
suppress.Check with the Clerk to see if there
is a recordof any applicationsfor searchwar
rants and any returns. Oftentimes such re
cords are maintainedin a separatefile. This
will help you understandwhat your suppres
sion issueswill be. You cantry to elicit testi
mony that will help at a later suppression
hearing. You should also ask questionsde
signed to find out what evidencewas seized
andwhere.Such issuesmight be:

A. Wastherea badsearch?
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B. Canyou suppressanystatementsthat
your client may have given? Miranda is
sues? Was the client deniedthe right to
counsel? Statementstaken after he/she
requestedcounsel?
C. Are therechainof custodyissues?
D. If the investigation began with a
misdemeanoroffense,was it committed in
the officer’s presence?

But seeRCr 3.143which statesthat motions
to suppressevidencemustbe madein the trial
courtandarenot properlymadeat theprelim
inaryhearing.Soyou aredevelopingtestimony
to be usedlater in conjunctionwith RCr 9.78.

4 Get the nameof all the officers who
participatedin the investigation. Ask if the
investigation is still open, and if so, what
aspectsof the caseare still beinginvestigated.
Determinewhich officers preparedreportsand
whetherthe witnesshasa copy.

5 Question the officer about the name,
addressand phone number of each civilian
witness and whether or not any written or
recordedstatementswere obtained.SeeRCr
7.26.

The Preliminary Hearing
and Your Client

It is importantto explainthe preliminaryhear
ing procedureto your client. He or she will
want to know why you are soliciting all that
damaginginformation,why you areaskingthe
police officer for a list of all of the peoplewho
will say that your client is guilty and why
neither the client nor other family members
are going to testify, why the Judge madea
decisionin a relatively short period of time.
The client shouldbemadeawarethat thepre
liminary hearingis designedprimarily to de
termineprobablecauseandthatgenerallyit is
not in his bestinterestto put on your evidence
at a preliminary hearing.Usually it will not
changethe Judge’smind, but will merely tip
off the prosecutionas to what your theory of
defensewill be and will give them an oppor
tunity to perhapsimpeachyour witnessesat a
later datewith prior inconsistentstatements.
Bring in supporters- especiallymembersof
your client’s family - for the hearing. This
providesan excellentopportunityto meetand
evaluateyour client’s friends, neighbors and
relativeswhile at the sametime showing the
public and Court participants that there is
supportin the community for your client.

This is a real opportunity for your client to
watch you work in the courtroom.But make
sureyour client andhis family understandwhy
the preliminary hearing is not the time for
Mom to be an "alibi witness."

Challenging Probable Cause

The preliminary hearingis a determinationof
whether ". . .there is probablecauseto believe
that an offense required to be prosecutedby
indictmentpursuantto Section12 of the Ken
tucky Constitution has beencommitted and
that the defendantcommitted it RCr 3.14
1. To find out information relevant to this
determination,you shouldnot be afraid to ask
those open-endedquestionsthat you would
neverask duringa trial. You might ask:

* Wastherea line-up or other identification
procedure?

* Wasanythingtakenfrom your client suchas
hair, blood or clothes?

* Wereanytestsperformedi.e., gunshot
residuetests?

* Who arethe othersuspectsthey considered?
* Wasanyinformationobtainedfrom a confi

dential informant?
* Did this officer everhaveanyprior contact

with or knowledgeof your client?
* Canthewitnessrememberanythingelseim

portant aboutwhatthey heard,saw,saidor
did?

* Whatdo they believereally happened?
* What do theybelievewas the motivationfor

this incident?
* Doesthe witnessbelieveanyoneelseshares

responsibilitywith your client for what
occurred?

Youwantto hearall of the evidence,especially
the bad, againstyour client so that you might
properlypreparefor it or havean opportunity
later to explain it away. A typical question
might be "What other evidence did you find
that suggestsmy client was involved?" Cer
tainly there is a place for the closed-ended
questions that we typically use in cross-
examinationwhen you aretrying to pin down
a prosecutionwitnessto helpyour theory.You
can usethe preliminaryhearingto close some
doorswith a questionsuchas "And therewas
no evidenceof druguse,correct?"In addressing
whetherapersonwasentitledto counselat the
preliminaryhearing,Colemanv. Alabama,399
U.S. 1, 90 S.Ct. 1999, 26 L.Ed.2d 387 1970
identified tasks of counsel at the hearingto
insureagainstan "erroneousor improperpro-
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secution": "the lawyer’s skilled examination
andcross-examinationof witnessesmayexpose
fatal weaknessesin the State’scasethat may
lead the magistrateto refuseto bind the ac
cused over. Second,in any event, the skilled
interrogationof witnessesby an experienced
lawyer can fashiona vital impeachmenttool
for usein cross-examinationof the State’swit
nessesat the trial, or preservetestimonyfav
orableto the accusedof a witnesswho doesnot
appearat the trial. Third, trainedcounselcan
moreeffectivelydiscoverthe casethe Statehas
againsthis client andmake possiblethe pre
parationof a properdefenseto meetthat case
at the trial. Fourth, counselcanalso be influ
ential atthe preliminaryhearingin makingef
fectiveargumentsfor the accusedon suchmat
tersas the necessityfor an early psychiatric
examinationor bail." Id. at 2003.

ConductingtheHearing

After you have properly prepared, and ex
plained the preliminary hearingprocedureto
your client, the hearingwill begin. The first
thingto do is invokethe rule, sequesteringthe
witnessesRCr 9.48. This is alsohelpful be
causethenthe prosecution’switnesseswill pa
radethroughthe courtroominto a room off to
the side of the Court and you haveanoppor
tunity to seewhotheymight call. Make mental
note of whothesepeopleare. If you don’t know
them,you might think aboutaskingthe first
witnesswho the other peopleare so that you
might call themyourselfif the Commonwealth
decidesnot to call themduringthepreliminary
hearing. This will give you an opportunity to
find out what they are going to say. Again,
they will be under oath. You should have a
good ideawhotheyarebecausea good practice
is to check the clerk’s office the afternoon
before,or the morningof, thepreliminaryhear
ing to see what subpoenashavebeenissued
andreturned.

Evidentiary and Statutory
Considerations

Rememberthat the Kentucky Rules of Evi
dence do not apply to preliminary hearings
KRE 1101. You can expect hearsay and
should evenencourageit, as this will lead to
the namesof other witnessesthat may have
relevant information and who you might be
able to interview lateron. So don’t hesitateto
ask what others said or know. Prior to the
hearing, make a list of the elements of the
offenseandcheckthoseoff as the testimony

comesin. Shouldthe Commonwealthbe unable
to offer anytestimonyon an element,movethe
Court to find that no probable exists and
dismiss the complaint,or if the evidencedoes
not establishan elementthat would require
the matter to be heardby a GrandJury, move
that it be kept in District Court. If you are
looking for somethingspecific, or if you feel
like there is a specific weaknessin the Com
monwealth’scase,you might consideradvising
the District Judge aheadof time and say,
"Judge, I’m looking for somethinghere and
here’sthe caseor statutesupportingit." There
is nothingmoreupsettingthanto be at a crit
ical stageof thepreliminaryhearingwherethe
Commonwealthwitness is testifying that the
stolen item was valued at TWO HUNDRED
Dollars $200.00 and, with glee, you look
toward the District Judgeand he is signing
someDomesticViolenceOrdersandmissesthe
point entirely. Judgeswant to look good,just
like lawyers do, and if you give them the op
portunity to do so, they will appreciateit and
generallyreturnthe favor. Also, don’t overlook
pertinent statutes. For example, see KRS
500.0504,settingforth the requirementthat
allegationsof deviate sexual intercourseor
sexual intercourseby the other spouseshall
not be prosecutedunlessformally reportedto
the policewithin oneyearafter thecommission
of the offensewith a report signedby the al
legedvictim.

Working with Your Judge

What should you do if the Judgecuts you off
and says, "Counsel, I have found probable
causeandwe will terminatethe preliminary
hearingat thispoint"? Remindthe Judgethat
pursuantto KItS 3.142, we have the right
not only to cross-examinethe witnesses,but to
presentevidence.Cf Kuhnlev. Kassulke,489
S.W.2d 833, 835 Ky. 1873 "...appellant
should have beenpermitted to examinethe
chiefprosecutingwitnessat thehearingto re
ducebail to the extentthat the object of such
an examinationhadanyrelevantbearingup
on" pretrial release factors. Therefore, the
issueof what is probablecauseis a malleable
concept.It mayappearto be probablecauseat
onepoint, but with theopportunityto continue
the hearingand offer additional evidenceor
furtherweakenthe Commonwealth’scase,you
might be able to changethe Judge’smind. In
anyevent, if you are cut off at this stage,it is
alwaysnice to be ableto tell a jury, if the case
goesto trial, that you tried to askthe witness
abouta particular issueor you tried to offer
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evidenceat the preliminaryhearing,but were
preventedfrom doing so. In an appropriate
case,follow up this with a requestto present
evidenceto the GrandJury. RCr 5.08. If you
are deniedagain,you cantell thejury at trial
that you tried on two separateoccasionsto
offer evidence.SeeU.S. v. King, 482 F.2d. 768
D.C. Cir. 1973, on the issueof evidencethat
tendsto negatethe showingof probablecause.
SeeRCr 3.142 and note what it says and
what it doesn’t say. It statesin part that the

.defendant may cross-examinewitnesses
againsthim andmayintroduceevidencein his
own behalf." It does not say "... until the
Judgefinds probablecause."Argue that you
havethe right to challenge,to explore,andto
testthe probablecause.

Naturally, since3.142 givesyou the right to
introduceevidence,is the Judge’s failure to
allow you to exercisethat right reversibleer
ror? We believebefore anAppellateCourt will
make a determinationon that issue,you will
need to make an avowal and if the Judge
knows that you’re going to put on evidenceby
way of avowal, you’re going to take up more
time than you would if he had let you go
throughwith it in the first place.Accordingly,
this maybea wayof letting him knowthatyou
will not be denied andhe may very well give
in, in orderto savetime in the long run.

AnotherBondReview

An importantaspectof thepreliminaryhearing
is the opportunity for the Court to reconsider
your client’s bond if he or she has not been
ableto makethe bondafter arraignment.It is
usually a good time to renewyour motion for
bond,particularlyif the evidenceis weak.You
may elicit testimonythat might help you on
the bond issue.It could be a good opportunity
to have a family membertestify on behalfof
your client as to thoseissuesthat arerelevant
to reductionin bond.Having the client testify
is generallynot a good idea at this point, but
family memberscanusuallyoffer the samein
formation.

It doeslittle good to askajudgeto reducebond
if you don’t know what you canmake.Accord
ingly, it is importantto talk to the defendant’s
family membersaheadof time and find out
what he or shehasto makebond. If property
is the only possibility,makesurethat youhave
done severalthingsaheadof time to makethe
processgo smoother.

A. Talk to the Pre-trial ReleaseOfficer and
find out how many points your client has.
Eight pointsor betterandyou are eligible for
a reducedbond.

B. If someonewill put up some property for
your client, make sure that they have the
assessmentfrom the PVA Office anda copy of
their deedand that all granteeson the deed
areavailableto sign. Make surethat youknow
what the equity is after reducing the PVA
assessmentby anyoutstandingindebtedness.
A cashor propertybond will requiretwice the
amount of property as cash, so keep that in
mind when asking the judge to reduceto a
specific amount. If property is not available
andyour client doeshaveaccessto somecash,
consider"raising thebond" by askingthejudge
if he would modify the bond to 10% of a larger
cashamount.In otherwords,if thebond is set
at$5,000.00,andyour clienthas$1,000.00,ask
the Judge to consider making it 10% of
$10,000.00, perhaps along with some non
financial conditions,suchasno useof drugs or
alcohol, stay away from the victim, etc. Make
sureto advisethe client of KItS 431.530 that
allows the clerk to keep 10% of the cashdepo
sitedon a 10% bond.

You canasktheCountyAttorneywhat bondhe
might be comfortablewith andget his agree
mentaheadof time. The Judgeis not likely to
refuseto modify the bond if the County Attor
ney is agreeable.Be creative with the non
financialconditionsthatmaysatisfytheCourt.
Make sure that the bond decision form is
signedand takento the clerk assoonas pos
sible so that the clerk can preparethe papers
for your client’s signature.

To Waive or Not to Waive

Thepreliminaryhearingshouldnot be waived,
exceptin very limited circumstances.While as
a general rule counsel is cautionedagainst
waiving, therearesomeadditionalfactorsto be
considered.You mayhavenoticeda mistakein
the charging documentsthat is likely to be
repeatedin the Indictmentunlessit is caught
andcorrectedby the prosecutoror the Judge
duringthe preliminaryhearing.Theremaybe
a situationwhereyou havea high profile case
andyou want to minimize publicity. You may
not want to preservedamagingtestimonythat
might not be available to the Commonwealth
lateron.And sometimeswaivingthehearingis
the only way to get your client out of jail. But
this will be a hollow andshort-livedvictory if

0
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your client is likely to havea bond seton the
Indictmentthat can’t be made.Also, in some
cases,waiving thepreliminaryhearingmaybe
a meansto get a whole "package" of charges
includingboth feloniesandmisdemeanorssent
up togetherfor GrandJuryactionandyou may
know that your CommonwealthAttorney will
not prosecutethe misdemeanorcharges.And
before you waive a preliminary hearingin or
der to get expediteddiscovery,ask yourselfif
you arereally gettinganythingotherthanthe
informationyou’ll get shortly in Circuit Court
anyway.Most of the time having the hearing
will be far more beneficial than waiving in
exchangefor thosereports.

Don’t overlook the fact that if you regularly
conductextensivepreliminaryhearingson your
cases,and the County Attorney and the Dis
trict Judgeknow you are willing to spendthe
time it takesto do them properly, you will be
approachedon manyoccasionswith anoffer to
reducethe chargesto misdemeanorlevel in
order to avoid the hearing.

Educating Your District Judge
and CountyAttorney

When you are denied a meaningful hearing,
you can begin to set in motion certain forces
that will eventuallybring your District Judge
or your County Attorney around.

When you give notice under RCr 5.08 of your
desireto presentevidenceto the GrandJury,
put the blamewhereit belongs.In your cover
letter to the CommonwealthAttorney, let them
know thatyoutried to presentthis evidenceat
thepreliminaryhearingbut youwerecut offby
the Judgeor prosecutor,etc. And sendthe of
fending partya copy of the letter.

File amotion underRCr 3.103askingto join
with the CommonwealthAttorney in their de
mandfora preliminaryhearing.Set forth how
you were preventedfrom presentingthat evi
dence at the preliminary hearing. Put the
blame where,it belongs.Argue why it would
benefit the Commonwealthto haveit. Send a
copy to the offendingparty.

When you file your MOTION FOR BILL OF
PARTICULARS, arguein the motion how you
tried to obtain this information from the
witnesswhen they were testifying at the pre
liminary hearingbut you werepreventedfrom
doing so by the Judgeor prosecutor.Senda
copy to the offendingparty.

At somepoint your Circuit Judgeand/orCom
monwealthAttorney is going to havea discus
sion with the County Attorney or District
Judge.

How BeingTurned Down
Can Make Things Look Up

Excerptfrom your FINAL ARGUMENT:

"You know, menandwomen of the jury, you
are the very first peopleto hear our evidence
with anypowerto do somethingwith it.

We tried to presentthis evidenceto the Dis
trict Judgeat a preliminaryhearing,but the
Commonwealth objected.

We tried to presentthis evidenceto the Grand
Jury when they were consideringwhetherto
accuse my client of this crime, but the
Commonwealth objected.

But the prosecutorcouldn’t keep the truth
awayfrom you anylonger,andnowfinally, our
sidehasbeenheardandjustice will prevail."

JOHN P.NILAND, Attorney at Law
P.O. Box 115
Munfordville, Kentucky 42765
Tel: 502 524-1812

GEORGE R. SORNBERGER
AssistantPublicAdvocate
ElizabethtownRegionalOffices
P.O. Box 628
Elizabethtown,Kentucky 42702
Tel: 502 766-5160
Fax: 502 766-5162

The authorswouldlike to acknowledgethe in
valuableassistanceofthe Hon. David Zahniser
in the preparationof this article and pay tri
bute to the memoryofHon. Frank E. Haddad,
Jr., whoseoutline on "Preliminary HearingsIn
Kentucky" formed the underpinningsof this
endeavor.

All cruelty springsfrom weakness.

- Senica4 B.C. - A.D. 65
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Plain View

Whren andBrown v. United States,
116 S.Ct. 1769, 135 L.Ed.2d89 1996

Ornelas v. United States,
116 S.Ct. 1657, 134 L.Ed.2d911 1996

United Statesv. Weatherspoon,
82 F.3d697 1996

United Statesv. Bates,
84 F.3d 790 1996

Statev. Hendrickson,
917 P.2d563 Wash. 1996

Maryland v. Wilson,
664 A.2d 1 Md. 1995

Commonwealthv. Stoute,
665 N.E.2d93 Mass.1996

Peoplev. Fernengel,
549 N.W.2d361 Mich. 1996

Statev. Huddleston,
924 S.W.2d 666 Tenn. 1996

Whren andBrown v. United States,
116 S.Ct. 1769, 135 L.Ed.2d 89 1996

The United StatesSupremeCourt hasissued
a long-awaitedopinion on pretextualstops.In
a unanimousopinionwritten by JusticeScalia,
the Court rejectedthe argumentthat a court
should look at whether a police officer has
stoppeda personwith an ulterior motive in
mind. Rather,the Court heldthat wherean of
ficer has probablecauseto believethat some
crime has beencommitted, he may stop the
person.

This casearoseout of a routine traffic stop in
Washington,D.C. Two youngblack menwere
in a Pathfinderparkedat a stop sign. Police
officers faced the other direction. The Path
findersatat the stopsign for 20 seconds,turn
ed without signalling, and pulled off at an
unreasonablerate of speed.They were later
stopped,andplasticbagsof crackcocainewere
seenin the driver’s hands.A motion to sup
presswasoverruled.The Court of Appealsaf
firmed, holding that "regardlessof whethera
police officer subjectively believes that the
occupantsof anautomobilemaybe engagingin
some other illegal behavior, a traffic stop is
permissibleas long as a reasonableofficer in
the samecircumstancescouldhavestoppedthe
car for the suspectedtraffic violation." 53 F.3d
371 C.A. D.C. 1995.

The Court first consideredthreedifferentpro
posedstandards.First, Petitionersurged the
Court to consider"whetherapolice officer, act
ing reasonably,would havemadethe stop for
the reasongiven." The Court consideredwhat
it viewed as Petitioner’sunstatedstandard,
that beingwhetherthe policeofficer hada pre
textualmotivefor making thestop.Finally, the
Court lookedat the so-calledobjective stand
ard, wherebya stop is legal if therewasprob

0
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able causeto believe that any violation had
occurred.

The Court camedown unanimouslyon theside
of the objective standard.The Court analyzed
pastdecisions,andfoundthat theyhadrepeat
edly rejecteda holdingthat an "officer’s motive
invalidates objectively justifiable behavior
undertheFourthAmendment.""Subjectivein
tentions play no role in ordinary, probable-
causeFourthAmendmentanalysis."

The Court specifically relied upon United
Statesv. Robinson,414 U.S. 218 1973,where
the Court "held that a traffic-violation arrest
of thesortherewouldnot berenderedinvalid
by the fact that is was ‘a merepretext for a
narcoticssearch,’...andthat alawful post-arrest
searchof the personwould not be renderedin
valid by the fact that it was not motivatedby
the officer-safety concern that justifies such
searches."

The Court rejectedPetitioner’seffort to have
the Court engagein balancingthe interestsof
law enforcementwith the rights to privacy.
The Court statesthat where probablecause
exists, by definition that factor "outbalances’
private interestin avoidingpolice contact."

Significantly, the Court agreed that where
selective enforcementof the law exists "on
considerationssuchas race"that onearrested
is not without recourse.Under such circum
stances,the onearrestedcould use the Equal
Protection Clause rather than the Fourth
Amendment.

Interestingly, three traffic violations were
madeout. Oneviolation was for failing to give
"full time andattentionto the operationof the
vehicle." Another violation was for turning
without "giving an appropriatesignal."A third
violation was for speedingat a speed"greater
thanis reasonableandprudent."Onecanread
ily see the potential for misuseof provisions
suchas these.’

Yet, the Court was not impressedwith this
argument."[Wie areawareof no principle that
would allow usto decide at what point a code
of law becomesso expansiveandso commonly
violatedthat infractionitself canno longerbe
the ordinary measureof the lawfulness of
enforcement."

This is at theheartof what defendersknow is
the problem.If policeofficers canpull over any
personfor atraffic violation andarticulatethat
probablecauseexisted for the stop, then the
Fourth Amendmentanalysiswill end at this
point. We have seenall too much racism and
otherarbitrarinessin lawenforcementoverthe
last few years.This opinion puts blinders to
that racism over the eyesof judges. It gives
free rein for the cop on the beat to pull over
Black andHispanicdrivers, to stopblackkids
in neighborhoods,and to have virtually free
rein over the "undesirables"in our society.And
the Fourth Amendmentwill have nothing to
say aboutthat.

SectionTen is not affectedby this. Yet. It is up
to us to assertthat while the FourthAmend
ment cares little about pretextual stops,
SectionTen must.

Ornelas v. UnitedStates,
116 S.Ct. 1657, 134 L.Ed.2d911 1996

The United StatesSupremeCourt hasissued
a significant 8-1 opinion pennedby the Chief
Justiceestablishingthe standardof reviewfor
appellatecourtsreviewingprobablecauseand
reasonablesuspicion. "We hold that the ulti
mate questions of reasonablesuspicion and
probablecauseto makea warrantlesssearch
shouldbe reviewedde novo."

The facts of the case were not in dispute.
Essentially, the Milwaukee Police found sus
picious a 1981 two-door Oldsmobilewith Cali
fornia licenseplateslocatedin a motelparking
lot. They investigated,and found out that the
car was owned by either Miguel LedesmaOr
nelas or Miguel Ornelas Ledesma. Ismael
Ornelashadregisteredat4:00 a.m.in themot
el. The police stakedout the car, andeventual
ly confrontedthe defendantswhen they left
their room. They defendantsconsentedto a
searchof the car. One officer found a loose
panelnearthe right rear passengerarmrest,
searchedandfound two kilos of cocaine.

After arrest, the defendantschallengedtheir
seizure of the cocaine,andthereafterentered
conditional guilty pleas. The district court
overruledtheir suppressionmotions, and the
7th Circuit found no "clearerror."

The issue consideredby the Court was a nar
row one.What standardshouldthe Seventh
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Circuit haveusedwhenconsideringtheactions
of the district court. Shouldthe decisionof the
courthavebeenaffirmedif no clearerror was
found? Or shouldthe decisionbe reviewedde
novo?

The Court held that independentappellatere
view should occur. This was basedprimarily
upon the fact that the reviewing court is
looking at a mixed questionof law and fact,
and not solely a factual question. The Court
also wanted consistent determinations of
searchandseizureissues,which could bestbe
accomplishedthrough independentappellate
review. Finally, the Court wanted to ensure
that the law enforcementcommunity received
unambiguousinstructionon searchandseizure
law. Onewondersthe effect of this opinion on
RCr 9.78,whichstatesthatafterthetrial court
in a Kentuckycaseresolves"the essentialis
suesof fact raisedby the motion or objection
and necessaryto support the ruling...If sup
portedby substantialevidencethe factualfind
ings of the trial court shall be conclusive."
Appellate counsel should explore using this
opinion to require the appellatecourt to give
lessdeferenceto thefindings of fact of thetrial
court.

An interestingpart of the decisionis thepre
ferenceexpressedfor searchesconductedpur
suantto a warrant."The Fourth Amendment
demonstratesa‘strong preferencefor searches
conductedpursuantto a warrant,’...and the
police are morelikely to usethewarrantpro
cess if the scrutiny applied to a magistrate’s
probable-causedeterminationto issue a war
rant is lessthanthat for warrantlesssearches.
Wereweto eliminatethisdistinction,wewould
eliminatethe incentive."

In sum,the Courtheldthat "determinationsof
reasonablesuspicionandprobablecauseshould
be reviewedde novo on appeal.Having said
this, we hastento point out that a reviewing
court shouldtakecare both to review findings
of historicalfactonly for clearerror andto give
due weight to inferencesdrawn from those
factsby residentjudgesandlocal law enforce
ment officers."

JusticeScaliadissented,sayingthat requiring
de novo review of reasonablesuspicion and
probable cause determinationswould have
little benefit.

United Statesv. Weatherspoon,
82 F.3d 697 1996

The issue in this caseis succinctly statedin
the opinionwritten by JudgeJones,andjoined
by JudgesNelson andNorris: "If, after police
officers have madea lawful stop of a motor
vehicle, one of the officers looks through the
car’s windshield and seesthe barrel of agun
that the driver hasjust placedunderthe front
seat, may the weapon be seized without a
warrant?"

In thiscase,the ShelbyCounty,Tennesseepo
licepulledoverthe accusedafternoticinga left
tail light that wasnot working. Weatherspoon
was askedto get out; one officer checkedhis
driver’s license,while the other officer shined
his flashlight through the windshield. The
flashlight revealedthe barrel of a pistol under
the seat.Weatherspoonwas arrested,and the
officer searchedthe car, finding anotherwea
pon. Weatherspoonwas initially chargedwith
the Tennesseemisdemeanorof carryinga fire
arm with the intent to go armed. Thereafter,
Weatherspoonwas chargedin federal court
with being a convictedfelon in possessionof a
firearm shippedin interstatecommerce.After
his motion for suppressionwas overruled,he
entereda conditionalguilty plea andwassen
tencedto 57 monthsin prison.

The Court’s analysisof thesefacts wassimple.
First, the Court found that the car hadbeen
pulled over legally. UsingTexasv. Brown, 460
U.S. 730 1983, the Court found further that
the officer had a right to shine his flashlight
into the car. Upon seeingthe gun, the officer
hada right to askthe defendantwhy he was
carrying a weapon.When he statedthat he
was looking for the peoplethat hadstolenthe
fenderskirts from his car, the policehadprob
able causeto believethat a crime was being
committed. As a result, the decision of the
district court overrulingthemotionto suppress
wasaffirmed.

United Statesv. Bates,
84 F.3d 790 1996

TheSixthCircuit hasissuedanimportantdeci
sionexploring the recentknockandannounce
requirementsof Wilson v. Arkansas,115 S.Ct.
1914, 131 L. Ed. 2d 9761995. That case,for
the first time, heldthat policeofficers, absent
exigentcircumstances,wererequiredto knock
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andannouncetheir presenceprior to executing
a searchwarrant.

In this case,the MemphisPolice Department
hadevidencefrom an informant that certain
individualsweresellingcocaine,thattheywere
expectinga majorcocaineshipment,that they
barricadedtheir door, and that they kept a
handgunon the refrigerator.A warrantwas
obtained.In executingthewarrant,theofficers
useda batteringram to knockdown the front
door, while other officers enteredthe apart
ment througha window in the back.

In a decision written by Judge Keith and
joinedby JudgesNelson andSiler, the Court
heldthat the searchandseizureof theapart
mentwas violative of the FourthAmendment.
It wasclearthat Wilsonhadbeenviolated.The
only considerationwaswhetherexigentcircum
stancesexisted.

The Court first consideredthe presenceof a
weapon.In orderfor this exigentcircumstance
to exist, the governmenthadto prove "that the
suspectwas armedandlikely to useaweapon
or becomeviolent." Because"nothing in the
recordindicatinganyoneinsidetheApartment
wasdangerouslyarmedandproneto violence,"
this exigentcircumstancefailed.

The Court next lookedat the possibility of the
destructionof evidenceas an exigent circum
stance. Here, 15 kilograms of cocainewas in
volved. The standardwaswhetherthegovern
ment hada "reasonablebeliefthat the loss or
destructionof evidence[wasi imminent." The
Court found that this circumstancefailed be
cause"it is unreasonableto think that fifteen
kilograms of powdercocainecould be quickly
disposedof by flushing it down the toilet or
dumpingit down the sink drain."

Finally, the Court held that barricadingthe
front door did not createan exigentcircum
stance.The Court reasonedthat becausethe
policeplannedto entertheapartmentthrough
a rear window while the front door wasbeing
rammed,thatagainthefact thatthe front door
was barricadeddid not create an exigency
negatingtheknockandannouncerequirement.

The ShOrt View

1. State v. Hendrickson, 917 P.2d 563
Wash.1996.The defendant,while on work re
lease,waschargedwith trafficking in cocaine.
His truck was seizedfor forfeiture purposes,
inventoried, and nothing found. Thereafter,
basedupon atip, the policesearchedthetruck
without a warrant, and found cocaine. The
WashingtonSupremeCourt held that under
thesecircumstances,the warrantlesssearchof
the truckwasa violation of bothstateandfed
eralconstitutions.TheCourt explicitly rejected
a numberof federalcasesholding that once a
vehicleis seizedfor forfeiture purposes,that it
maybe searchedthereafterwithouta warrant.

2. Maryland v. Wilson, 664 A.2d 1 Md.
1995.The United StatesSupremeCourt has
takencert on an importantsearchandseizure
case.Theyhaveagreedto decidewhetherapo
lice officer making a lawful stop can legally
require the passengerto get out of the car.
This would be an extensionof Pennsylvaniav.
Mimms,434U.S. 106, 98 S.Ct. 330, 54 L.Ed.2d
331 1977.

3. Commonwealthv. Stoute,665 N.E.2d93
Mass.1996.TheMassachusettsSupremeJud
icial Court hasheldthat the definition of seiz
ure found in California v. Hodari D., 499 U.S.
621 1991 will not be followed in Massachu
setts.TheCourt insteadheldthatunderarticle
14 of the MassachusettsDeclarationof Rights,
the testwouldbe whethera reasonableperson
would havefelt free to leaveunderthecircum
stances."Were the rule otherwise,the police
could turn a hunchinto a reasonablesuspicion
by inducingthe conduct[flight or theabandon
ment of potentialevidenceljustifying the sus
picion."

4. People v. Fernengel, 549 N.W.2d 361
Mich. 1996. The Michigan Court of Appeals
has held that the Belton rule allowing for a
searchof a vehicleincident to a lawful arrest
doesnot apply to a situationwherean accused
leaveshis car and is arrestedsome distance
from the car. "The confrontationwith thepolice
in this casedid not occur until defendanthad
voluntarily left the van and was twenty to
twenty-five feet away from it. Therefore, the
searchwasoutsidethescopeof bothBeltonand
Chimel."

k
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5. State v. Huddleston, 924 S.W.2d 666
Tenn. 1996. The TennesseeSupremeCourt
has put someteeth into a violation of the 48
hour rule of Riverside County, Calif v.
McLaughlin, 500 U.S. 44 1991. Where the
defendantwas arrestedon Friday afternoon,
andconfessedon Mondaywithoutbeingtaken
before a magistrate,suppressionof the con
fessionwas the appropriateremedy."Ignoring
the requirementsofMcLaughlinis functionally
the sameas making warrantlesssearchesor
arrestswhen a warrant is required. In both
situations,law enforcementofficials act with
out necessaryjudicial guidance or objective
good faith. The cost of applying the exclu
sionarysanctionto a violation of McLaughlin
is that evidence obtainedas a result of the
illegal detentionwill be suppressed.The bene

fit is the sameasthat obtainedfrom theappli
cationof the exclusionaryrule to certainwar
rantlessarrests.It will deterlaw enforcement
officials from ignoring the FourthAmendment
mandateof ajudicial determinationof probable
cause...Violation of McLaughlincan be easily
avoidedandapplyingthe exclusionaryrule to
evidence obtained as a result of the illegal
detentionwill deterfurther violations."

ERNIE LEWIS
AssistantPublic Advocate
Director, DPA RichmondOffice
201 WaterStreet
Richmond,Kentucky 40475
Tel: 606 623-8413;Fax:606 623-9463
E-mail: richmond@dpa.state.ky.us

Ask Corrections

QUESTION #1: Recently there have been
several organizational changes in state
government.Canyou provideanyinformation
regarding the major changes in the
Departmentof Corrections?

ANSWER #1: The Department of Corrections
is a departmentwithin the Justice Cabinet.
The Secretaryof the Justice Cabinet is E.
DanielCherry.Martin J. Huelsmannis the
DeputySecretaryfor theJusticeCabinet.

CommissionerDoug Sappis the headof the
Corrections Department.Tom Campbell is
Deputy Commissionerfor the Office of’ Adult
Institutions and Vertner Taylor is Deputy
Commissionerfor theCommunityServicesand
Local Facilities. Steve Durhamis the newly
appointedGeneralCounselfor theDepartment
of Corrections.Barbara Jonesis now General
Counselfor theJusticeCabinet.

QUESTION #2: I heard that juveniles will
now be committed to the Corrections
Department.Is this correct?

ANSWER#2: In July 1996 the Departmentof
Juvenile Justice within the Justice Cabinet
was formedto overseeJuvenileJusticeissues.
.The new Commissioneris RalphKelly.

LARRY O’CONNOR
DepartmentOf Corrections
OffenderRecordsBranch,5th Floor
Frankfort, Kentucky 40601
Tel: 502 564-2433
Fax:502 564-1471

DAVID E. NORAT
Departmentof PublicAdvocacy
100 Fair OaksLane,Suite 302
Frankfort,Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: dnorat@dpa.state.ky.us

September1996, TheAdvocate,Vol. 18, No. 5, Page57



West’s Review

Prater v. Cabinet for Human Resources,
et. al., Ky., - S.W.2d - 7/25/96

Beachv. Commonwealth,
Ky., - S.W.2d- rendered6/20/96

Miller v. Commonwealth,
Ky., - S.W.2d- rendered9/21/95,
withdrawnandreissued6/20/96

Stroud v. Commonwealth,
Ky., 922 S.W.2d 382 5/23/96

Robinson v. Commonwealth,
Ky., - S.W.2d - 4/25/96

Phipps v. Commonwealth,
Ky.App., S;w.2d 7/26/96

Commonwealthv. Guess,
Ky.App., - S.W.2d- 7/26/96

Commonwealthv. Estes,
KY.APP., - S.W.2d - 7/26/96

Eaken v. Commonwealth,
KY.APP., - S.W.2d 6/14/96

Wolfenbargerv. Commonwealth,
Ky.App., - S.W.2d - 6/14/96

Shelton v. Commonwealth,
KyApp., - S.W.2d - 6/14/96

Commonwealthv. Wortman and
Commonwealthv. Sisco,
Ky.App., - S.W.2d 5/24/96

Hubbard v. Commonwealth,
Ky. App., - S.W.2d. - 5/10/96

Rushin v. Commonwealth,
Ky.App., - S.W.2d -‘ 4/26/96

Akemon, Toter andJohnson v.
Commonwealth,
Ky.App., - S.W.2d - 4/26/96

Carter v. Commonwealth,
Ky.App., . S.W.2d - 4/19/96

Johnson v. Commonwealth,
Ky.App., - S.W.2d - 4/12/96

Kentuck Suprenie ‘ourt

Prater v. Cabinet for Human Resources
et. al., Ky., - S.W.2d - 7/25/96

The Cabinetfor HumanResources[CHRI re
movedPrater’sthreechildrenfrom hiscustody.
CHRthenfiled a petitionto terminatePrater’s
parental rights. At the termination hearing,
CHRofferedthe testimonyof threeCHR social
workers to support the termination petition.
Two of the social workerstestifiedextensively
from CHR recordsmadeby personsotherthan
themselves.The circuit court found the child
ren were abusedand neglectedas definedin
KRS 600.0201and grantedthe termination
petition.

Praterappealedtheterminationof hisparental
rights to the Court of Appeals of Kentucky
which upheldthe circuit court’s decision.The
KentuckySupremeCourtgranteddiscretionary
reviewto clarify the relationshipbetweenKRE
8034, KRE 8036 andKRE 8038B.

The specificissueconcernsthe admissibilityof
CHR’s recordsand the testimonyof CHR em
ployeesbasedon thoserecords.Praterargued
theinformationcontainedin therecordsshould
have been excluded under KRE 8038B
which containsan expressexclusionclausefor
investigative reports prepared for or by a
governmentor an agencywhenofferedby it in
a casein which it is a party. CHR arguedthe
recordswereadmissibleunderthe businessre
cords exception to the hearsay rule KRE
8036, and Cabinetfor HumanResourcesv.
E.S., Ky., 730 S.W.2d929, 932 1987 holding
that "entries in the caserecord madeby the
social worker which constitutestatementsof
factualobservationsare admissibleunderthe
businessentriesexceptionto thehearsayrule
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[buti thosestatementswhich expressopinions
andconclusionsare not".

TheKentucky SupremeCourt pointedout that
CHR v. E.S., supra, was decided before the
adoption of the Kentucky Rules of Evidence.
The Court stated the important distinction
betweenKRE 8036, the businessrecordsex
ception, and8038, the investigative reports
exclusion,is the emphasison governmentre
ports in subsection8. The Court pointed out
the basis for the exclusion was "for reasons
relating to reliability." Thus, the Court
concludedtheadmissibilityof the CHRrecords
wasgovernedby KRE 8038 andit wasrever
sible error to admit the hearsay evidence
containedin the CHR reports.

Prateralsoarguedthe circuit courterredwhen
it failed to makeindependentfact findings as
requiredby CR 52.01.The Kentucky Supreme
Court found it was not error for the circuit
courtto adoptthe fact findings draftedby CHR
overthosedrafted by Prater.

The opinion of the Court of Appeals was re
versed and the case was remandedto the
circuit court for further proceedings in
accordancewith theKentuckySupremeCourt’s
opinion.

Beachv. Commonwealth,
Ky., - S.W.2d - rendered6/20/96

Kimberly Beachwasconvictedin the Harrison
County District Court of driving under the in
fluence,first degree.The circuit court affirmed
her conviction. The Court of Appeals denied
her motion for discretionaryreview, but the
Kentucky SupremeCourt grantedreview.

Beachdrove hercar overan embankment.The
police officer who respondedto the accident
gaveBeacha numberof field sobrietytestsas
well as a portable breath test. Beach failed
them all. The officer took Beach to a local
hospital for a blood test. Beachconsentedto
the bloodtest.

Beach’smotion to suppressthe resultsof the
blood test was denied. At trial, the resultsof
the blood test were introduced over Beach’s
objection.

The issuebeforethe Kentucky SupremeCourt
waswhetherBeachcould be given a bloodtest

without her first submittingto abreathalyzer
test.

Beach’sargumenton appealwas that the sta
tutory languageof K.RS 189A. 103theinformed
consentstatuterequiresshebegivena breath
alyzer test prior to having her submit to a
bloodtest. Sincethe policeofficer failed to take
her to the local police headquartersfor a
breathalyzertest, the resultsof the blood test
shouldhavebeensuppressed.

The Kentucky SupremeCourt disagreed.The
Court concludedthe provisionsof theinformed
consentstatutehadnot beenbreachedby fail
ing to give Beach a breathalyzertest before
havingher submitto a blood test; that evenif
the statutory provisions hadbeenbreached,
saidbreachwasnot groundsfor suppressionof
the blood testresults in the absenceof avio
lation of a constitutionalright; and therewas
no violation of aconstitutionalright. The Court
held that KRS 189A.1031and 5 do not re
quire a police officer to first offer a DUI sus
pecta breathtest before askingher or him to
submit to a blood test. Beach’sconviction was
affirmed.

The dissentnotes that sinceBeachconsented
to the blood test there was no needfor the
majority to reachthe issueof statutoryinter
pretation.

Miller v. Commonwealth,
Ky., - S.W.2d rendered9/21/95,

withdrawn andreissued6/20/96

Thirty-five yearold BlameMiller was accused
of forcinga six-yearold neighborchild into his
apartment,tying her to a chair and sexually
molestingher.As a result of theseallegations,
Miller was convicted of first-degree sexual
abuse,kidnapping,terroristic threateningand
indecentexposure.

The alleged incidents occurredon June 28,
1993 andJuly 16, 1993. On August 20, 1993,
the child was seenfor aboutone hour by Dr.
Sugarmanto whomthe child hadbeenreferred
by her family doctor.

Dr. Sugarmantestified the child cameto her
for "evaluation of sexual abuse," but upon
questioningby the Commonwealthexplained
thepurposeof the visit was to "treat" thechild.
Overdefenseobjection,Dr. Sugarmantestified
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the child namedMiller as the personwho had
rubbed his penis against her arm, had
threatenedher with a gun, andhadtouched
her genital area with his fingernail. Dr.
Sugarmanfurther testified therewas a thin
ning of the child’s hymenalarea which sug
gestedthe vagina"may" havebeenpenetrated
with a blunt object, which "could havebeena
finger or a penis,or pencil, whatever." Dr.
Sugarman’s records, containing additional
statementsby the child, were also admitted
into evidence.

On appeal,Miller challengedthe admissionof
Dr. Sugarman’stestimonybecauseshewasnot
the child’s treating physician.The Common
wealth arguedDr. Sugarmanwas a treating
physician and her testimony was admissible
under KRE 8034, the hearsayexceptionfor
statementsfor purposesof medicaltreatment
or diagnosis,or in the alternative,that the
probativenessof the doctor’s testimony out
weighedthe prejudiceto Miller.

Citing Sharp v. Commonwealth,Ky., 849
S.W.2d 542 1993, the Kentucky Supreme
Court held Dr. Sugarmanwas not a treating
physicianbecauseshesaw the child only one
time, for only one hour for an "evaluation of
sexualabuse,"andgaveneithermedicationnor
counselingto the child. Since the Court con
cludedDr. Sugarmanwasnot a treatingphysi
cian, the testto beappliedfor determiningthe
admissibility of her testimonyis whetherthe
probativevalueof her testimonyoutweighsits
prejudicial effect. The Court pointed out the
discrepancy between the physical findings
madeby the doctorsomethinningof the hy
menwhich"may" havebeencausedby penetra
tion and the child’s descriptionof the alleged
abusewhichfailed to suggestanycontactwith
her genitals,much lesspenetration.Since the
only other evidence of Miller’s guilt was the
child’s vaguetestimonyin responseto leading
questions,the Court held the doctor’s impro
perlyadmittedtestimonyunfairlybolsteredthe
child’s testimony severelyprejudicing Miller.
The Court reversedMiller’s conviction and
remandedfor a new trial.

Miller raisedfive otherissueson appeal,none
of which the Court deemedto be reversible
error. First, Miller claimed the trial judge
should have recusedhimself becausea his
wife hadbeenasupervisorin the Cabinetfor
HumanResources,Child ProtectionDivision,

atthetimeof theCabinet’sinitial investigation
into the allegedincidents,andb he hadcom
mentedthat "casesof this nature" needto be
tried in a speedyfashion.The Court heldMil
ler failed to meethis burdenof demonstrating
"factswhich necessarilyshowprejudiceor bias
sufficient to preventthe judge from fairly or
impartially trying the case."

Second,Miller arguedthat evidenceof thevic
tim’s having pulled on the trouser’s of the
apartmentcomplex maintenancemanshould
havebeenadmitted as evidenceof the child’s
pastsexualhistory or behavior,but the Court
concludedsuchevidencewasnot relevantand
thus properlyexcluded.

Third, Miller arguedit was error for the trial
court to fail to excusea juror who camefor
wardduring the trial and informed the court
the testimonyhadtriggeredher memorythat
she lived next door to the apartmentcomplex
wherethe allegedincidentoccurred.Thejuror
also statedthere was a conflict betweenher
husbandandMiller’s brother,a prominentcon
tractor and businessmanin the community,
that hadyet to be resolved.The Court found
the issuewasnot properlypreservedfor review
becauseno objection or mistrial motion had
beenmade,andevenif the error hadbeenpre
served,the Court found the relationship "so
tenuous" that it could not have affected the
impartiality of thejuror.

Fourth, Miller arguedamistrial should have
beendeclaredafter an outburstby the com
plaining witness during the trial. The Court
found the trial judge did not abusehis discre
tion becausea mistrial wasnot necessary.

Fifth, the Court found no merit to Miller’s
argumentthat his convictionsfor first-degree
sexual abuseandkidnappingviolate the kid
nappingexemptionstatuteanddoublejeopardy
principles.Brewer v. Commonwealth,Ky., 922
S.W.2d 380 5/23/96.

Brewerpledguilty to two countsof felony theft
andwassentencedto oneyearon eachcountto
run concurrently. The trial court probated
Brewer’ssentenceson the conditionthat henot
violatethe law in the future.

While on probation,Brewerwasindicted for a
felony. Hepledguilty andwassentencedto one
year.TheCommonwealththenmovedtorevoke
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Brewer’s probationdue to his subsequentfel
ony conviction.Brewer’sprobationwas revoked
and the trial court orderedBrewer’s original
oneyearsentencerun consecutivelyto his one
year sentenceon his subsequentfelony con
viction.

On appeal Brewer argued that under KRS
533.0403 his original one year sentence
should run concurrently with his one year
sentenceon the subsequentconviction. The
Court of Appealsheld that KRS 533.0602is
the controlling statutory authority and it
mandatesthe sentencesrun consecutively.The
Kentucky SupremeCourt grantedBrewer’s
motion for discretionary review and adopted
the opinion of the Court of Appeals.

The Supreme Court noted the consecutive
sentencing provisions required by KRS
533.0602 only apply in cases involving a
felony. The provisionsof KRS 533.0403still
apply where the paroleeor probationercom
mits a misdemeanoror violates a condition of
paroleor probationwhich doesnot constitutea
felony.

Stroud v. Commonwealth,
Ky., 922 S.W.2d 382 5/23/96

Stroud was tried for and convicted of first-
degreerobbery andbeinga seconddegreeper
sistentfelony offender. Stroudentereda guilty
plea to the second-degreeescapecharge which
wasbasedon Stroud’sdisconnectionof abrace
let requiredto beworn by him by theJefferson
County homeincarcerationprogram.

Stroud raisedthreeargumentson appeal.

First,Stroudarguedmembersof thejury panel
were improperly selectedsince the trial court
allowed ajury pool official to choosemembers
of the panelratherthanmakinga selectionin
open court. The Kentucky SupremeCourt re
jected this argumenton two grounds.First, it
wasnot properlypreservedfor review. Second,
RCr 9.30 only requires that the selectionof the
petit jury from thejury panelbe in opencourt.
The randomselectionof the namesthat com
posethe jury panel,from which thepetit jury
is selected,need not be performed in open
court. The Administrative Proceduresof the
Court of Justice permit the Chief Circuit
Judge,or a designeethereof,to selectasuffi

cient numberof namesfrom the randomized
list to constitutea jury pool.

Second,the Court held Stroud was properly
sentencedasa seconddegreepersistentfelony
offender.

Third, Stroudarguedhe could not properlybe
convictedof escapebecausehis participationin
the Home Incarceration program did not
amountto "custody" asrequiredby the escape
statute.KRS 520.030.The KentuckySupreme
Court pointedout thatStroud,his counseland
the trial judge signedan agreedorder stating
the conditionsand limitations of the homein
carcerationprogram.The documentcontained
languagestating in part, "I understandthe
penalty for escape The Court held that
participation in the Home IncarcerationPro
gram constitutescustodysufficient to support
of chargeof seconddegreeescape.

Stroud’s convictionswereaffirmed.

Robinsonv. Commonwealth,
Ky., - S.W.2d - 4/25/96

Robinsonwas convicted of first degree man
slaughter,as a resultof beatinghis girlfriend
to death,and receivedthe maximumpunish
ment of twentyyears.The KentuckySupreme
Court reversedhis sentencedueto two errors
that occurred during the truth-in-sentencing
phaseof his trial.

First, pursuantto KRS 532.055,a local police
officer testified from a certified, but not
exemplified, computerprintout from an Ohio
municipal courtthat not only listedRobinson’s
alleged convictions but also listed charges
againstRobinsonthat hadbeendismissed,as
well as fines, short jail stays,and suspended
sentencesRobinsonhadreceived.Robinsonob
jected to the accuracyof the contentsof the
printout.

Distinguishingthe instant casefrom Hall u.
Commonwealth,Ky., 817 S.W.2d 228 1991,
the Kentucky SupremeCourt held the useof
the computerprintout, which was not a judg
ment,amountedto reversibleerror for the fol
lowing reasons: 1 the truth-in-sentencing
statute permits the introduction of prior
convictions, not prior charges subsequently
dismissed;2 the Kentucky police officer who
testifiedto the contentsof theprintoutdid not
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compile the Ohio printout and thus had no
personalknowledgeas to its accuracywhich
Robinsonchallengedandwhetherit waskept
in the ordinary courseof business.The Ken
tucky SupremeCourt madeit clearit wasnot
willing to expandHall’s holding "to embrace
anycompilationof databy anycourt or police
agency in the absenceof exemplification,as
requiredby KRS 422.040,or a witnesswho can
testify that the recordcomportswith thebusi
nessrecordexceptionto thehearsayrule."

Second, also pursuantto KRS 532.055, the
Commonwealthcalleda prior assaultvictim to
testify at lengthas to the specific detailsof her
assaultby Robinson.Robinsonarguedtheprior
victim’s testimonywas too extensiveandwent
beyond"the natureof prior offensesfor which
he wasconvicted" asallowedby the statute.If
such extensive testimony is routinely per
mitted, prior crimeswould be completelyrelit
igatedbecauseunderthestatutethe defendant
is permittedto introduce evidencewhich ne
gates evidence introduced by the Common
wealth.

The Kentucky SupremeCourt held "that all
that is admissibleas to the natureof a prior
conviction is a general description of the
crime," such as the final judgementwith test
imonyRobinsonhadassaultedthewomanwith
whom he hadbeenliving. The Court pointed
out that counselfor the prosecutionand the
defenseshouldnegotiatean agreementon the
languageto be usedto describethe prior crime
[hopefully prior to trial], and if an agreement
cannotbereached,the trial court shouldmake
the determination.

Robinson’s sentencewas reversedfor a new
sentencinghearing.

Kentuck ‘ourt of Afpeals

Phipps v. Commonwealth,
Ky.App., - S.W.2d - 7/26/96

Pursuantto amisdemeanorconviction,Phipps
was ordered to serve ninety days and was
placed in River City Correctional Center
RCCC, a privatefacility in JeffersonCounty
owned by U.S. CorrectionsCorporation.After
three days, Phipps failed to return from an
approvedleave.He wassubsequentlytried and

entereda conditional guilty plea to second
degreeescape.

On appeal Phipps argued that Jefferson
County was not authorizedto contract with
U.S. CorrectionsCorporation for housingin
matesat RCCC,andthus the governmenthad
relinquishedits right to insiston completionof
his sentenceby sendinghim to RCCC. The
Court of Appealsdisagreed.

The Court of Appeals concluded that KRS
441.0252a,KRS 67.0833XeandKRSChap
ter67B allow Jeffersoncountyto contractwith
a private corporationto provide andmaintain
ajail. Thus,Phipps’transferto RCCC did not
constituteandunauthorizedrelease.

The Court of Appeals also disagreedwith
Phipps’ argumentthat RCCC is not a "deten
tion facility" from which he could be guilty of
seconddegree escape.The Court of Appeals
stated RCCC falls within the definition of
detentionfacility set out in KRS 520.0104a.
The Court of Appeals also pointed out that
whenPhippsarrivedat RCCChe signeda doc
umentsayinghe hadreadandagreedto abide
by RCCC’s policies and regulations.The docu
mentalsoinformedPhippsof the consequences
of not returning to RCCC after a temporary
approvedleave,i.e., that he would be charged
with seconddegreeescape.

Phippsguilty pleato seconddegreeescapewas
affirmed.

Commonwealthv. Gues8,
Ky.App., - S.W.2d- 7/26/96

Guesswas indictedfor operatinga motor vehi
cle undertheinfluenceof intoxicantsandoper
atinga motor vehiclewith a suspendedlicense.
He wasreleasedwasprior to trial, but thetrial
court orderedhim to entera drug andalcohol
treatmentcenterfor thirty days andthenre
turn to jail to await trial. After spendingsev
eralweeksin jail, Guesswasorderedto enter
ahalfway housefor substanceabusers.After a
month in the halfwayhouse,Guesspledguilty
to bothoffensesandthe court sentencedhim to
two yearsimprisonment.The trial court credit
ed Guesswith the time spentin the treatment
centerandhalfwayhouseandprobatedthere
mainderof his sentencefor five years.
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The Commonwealthappealedthe trial court’s
orderarguingit waserror for the court to give
Guesscredit for the time he spentin thetreat
mentcenterandthe halfway house.The Com
monwealthmaintainedthe timespentin these
facilitieswasnot time"in custody"for purposes
of determining jail credit under KRS
532.1203.

Custody is defined in KRS 520.0102. The
Court of Appeals concluded that neither the
time Guessspentat the treatmentcenternor
the timehe spentat the halfwayhousemetthe
statutorydefinition of custodybecausehe was
not underthe supervisionof law enforcement
personnelat either facility. SinceGuesswas
not "in custody" while he wasat either facility,
hehadnot servedthe minimum 120 days im
prisonmentrequired under KRS 189A.0105
prior to beingreleasedon probation.

The Court of Appeals recognized the trial
court’s concern that Guess receive treatment
for his alcohol problem, but pointed out that
sinceKRS 189A.0105wasmandatory,there
was no room for the trial court’s discretionto
treatpre-convictioncourt-orderedtreatmentas
custody for purposesof determiningjail time
credit. The casewas remanded to the
trial court to calculatethe actual time Guess
had spent in jail and he would be required to
spendwhateveradditionaltime was necessary
to meetthe 120 dayminimumrequiredby KRS
189A.0105.

Commonwealthv. Estes,
Ky.App., - S.W.2d - 7/26/96

Estes was chargedwith operating a motor
vehicle without insurance in violation of KRS
304.39-0805,which provides that everyowner
of a motor vehicle shall have proof of insur
ance. Esteswasnot the owner of the car, but
he was the operator. Estesentereda condi
tional guilty plea to the charge.

On appeal Estes argued the statue did not
applyto non-owneroperators.The circuit court
held the statute did not apply to non-owner
operators and reversedEstes’ conviction. The
Court ofAppeals granteddiscretionaryreview.

KRS 304.99-060wasamendedon July 15, 1994
to include vehicle owners and operators. Prior
to that date, the statuteappliedonly to own
ers. Readingthe two statues together,and

construing them consistent with legislative
intent, the Court of Appealsconcludedthat a
non-owneroperatorcanbechargedwith failure
to maintainproperinsurance.

The Court of Appeals also held, contrary to
Estes’ argument,that the statuteswere not
vagueor overly broad.

Theorderof the circuit court wasreversedand
Estes’convictionwas reinstated.

The dissentingopinion pointed out that the
statutory"schememandatesthat every auto
mobile should be coveredby insurance,not
thateveryindividual beinsured....As evidence,
the law requires proof of insurance upon a
vehicle before licensing, but not upon an
individual before obtaininga driver’s license."

Eaken v. Commonwealth,
Ky.App., - S.W.2d - 6/14/96

Eakenwaschargedwith driving underthe in
fluence, fourth offense. Prior to trial Eaken
moved to suppresshis first DUI conviction,
which was the result of a guilty plea andoc
curredin Montana,becausehe was not repre
sentedby counsel.After a hearingon the mo
tion to suppress,the trial court madecontra
dictory findings. On one handthe court found
Eakenwasnot representedby counsel,wasnot
advisedof his right to counsel, and did not
understandall of his constitutional rights
underBoykinu. Alabama,395 U.S. 2381969.
On the otherhandthe court found therewas
not a completedenial of the right to counsel,
presumablybecauseEakentestified he knew
he hada right to hire a lawyer but had no
moneyto do so.

The Court of AppealsreversedEaken’sconvic
tion becausethetrial court’s finding thatthere
wasnot acompletedenialof counselwasclear
ly erroneous.The Court of Appealspointedout
that sinceEakenhadneverbeenadvisedof his
right to counsel, he could not be deemedto
havewaivedthat right. Thus,it was reversible
error for the trial court to usethe Montana
conviction to supportEaken’s presentconvic
tion for DUI fourth offense.

A petition for rehearingis pending.
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Wolfenbargerv. Commonwealth,
Ky.App., - S.W.2d - 6/14/96

Wolfenbargerwas tried for and convicted of
first degreeassaultandseconddegreeassault.
The charged offenses occurred in Boone
County.

On the morning of trial, defensecounselin
formed the court Wolfenbarger was in the
hospitalin Kenton County. [The opinion does
not reveal the reason for Wolfenbarger’s
hospitalization.]. All parties, including the
defendant,defensecounsel,the trial courtand
the Commonwealth,agreedto selecta jury in
Boonecounty in the defendant’sabsenceand
then hold the trial in the hospitalin Kenton
County. Wolfenbargerwas convictedon both
counts.

OnappealWolfenbargerarguedit waserror to
hold his trial in Kenton County becausethe
trial court did not follow the properprocedure
for a changeof venue.

The Court of Appeals,citing SupremeCourt
Rule SCR 1.0401 and Evans v. Common
wealth, Ky., 645 S.W.2d 346, 347 1982,
concludedthetrial courtwentbeyondthescope
of the powersgrantedto it and the issuewas
not waivableas the Commonwealthargued
and reversedWolfenbarger’sconvictions for a
retrial in BooneCounty.

The Court of Appealsnotedit wasreluctantto
reverseWolfenbarger’s convictions, but felt
compelledto do so in light of the Kentucky
authoritiesit cited. A concurringopinionurged
the Kentucky SupremeCourt to follow the
trendof foreign jurisdictionswhichwould find
the error harmlessbasedon the facts of the
caseso as to upholdthe convictions.

A motion for discretionaryreviewis pending.

Shelton v. Commonwealth,
Ky.App., - S.W.2d- 6/14/96

Sheltonwaschargedwith trafficking in a con
trolled substance,cocaine,subsequentoffense
andtrafficking in a controlledsubstance,meth
amphetamine,subsequentoffense.Thecharges
arose out of his simultaneouspossessionof
cocaine andmethamphetamine.Shelton pled
guilty to eachchargeandin exchangefor his
pleathe Commonwealthdismissedchargesof

carrying a concealeddeadlyweaponand first
degreepersistentfelony offender.Pursuantto
the agreement,Sheltonreceivedtwo tenyear
sentencesto be run consecutively.

OneyearlaterSheltonfiled apro se RCr 11.42
motion alleginghis two trafficking convictions
violated principles of double jeopardy under
Section13 of the Kentucky Constitution and
that his counselwas ineffective for allowing
him to plead guilty to both chargeswhen he
could havebeenpunishedfor only oneoffense.
The trial court denied Shelton’s RCr 11.42
motion without a hearing.

On appeal,the Court of Appealsreviewedthe
history of doublejeopardy law in Kentucky.
Concluding that Ingram v. Commonwealth,
Ky., 801 S.W.2d 321 1990 convictions for
sellingmarijuanato a minorandtrafficking in
marijuanawithin 1000yardsof a school,which
aroseout of a single act, violated doublejeo
pardyprinciplesunderKentuckyconstitution,
was the prevailinglaw at the time of Shelton’s
guilty plea, the Court of Appeals found Shel
ton’s counsel’sperformance,in advisingShelton
to pleadguilty to two offenseswhenhe could
only be punishedfor one,fell "outsidethe wide
rangeof professionallycompetentassistance."

The Court of AppealsvacatedShelton’sguilty
plea andthe pleabargainuponwhich the plea
wasbasedand remandedthe caseto the trial
court for further proceedingsin conformity
with its opinion.

A petition for rehearingis pending.

Commonwealthv. Wortmanand
Commonwealthv. Sisco,

Ky.App., - S.W.2d - 5/24/96

Wortmanwaschargedwith stalkingon acom
plaint madeby his wife. At the preliminary
hearingin district court, the Commonwealth
establishedprobablecausethrough the test
imony of thepolice officerwho investigatedthe
complaintandarrestedWortman.The defense
calledWortman’swife to testify, but sincehe
"did not articulateany reason,or indicatethe
natureof the testimonyor its relevanceto the
determinationof probablecause," the court
refusedto let her testify.

Sisco was chargedwith bribing a public ser
vanta deputyjailer. At the preliminary

4
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hearing,the Commonwealthestablishedprob
able causethroughthe testimonyof thejailer.
The defensecalledthe deputyjailer who took
the allegedbribe,but sincehedid not indicate
"how the testimony of the proposedwitness
wouldbearon the issueof probablecause,"the
court refusedto let him testify.

WortmanandSiscobroughtmandamusactions
in the Hendersoncircuit court, pursuantto CR
81, seekingpermissionto reopenthe prelim
inaryhearingandthe right to call witnessesin
their defense.The relief wasgrantedandthe
Commonwealthappealed.

TheCourt of Appealsstatedthe solepurposeof
apreliminaryhearingis to determinewhether
thereisprobablecauseto believethe defendant
committed a felony and whether and under
what conditionshe is to be releasedpending
indictment. The preliminary hearingis not a
mini-trial nor adiscoverytool for the defense.

Although RCr 3.142 state "[tihe defendant
maycross-examinewitnessesagainsthim and
mayintroduceevidencein hisown behalf," the
Court of Appeals statedthe privilege is not
unrestricted.

The Courtof AppealsnarrowlyinterpretedRCr
3.142 stating the evidencetenderedby the
defensemust be relevant to the two issues
addressedby the rule and those two issues
only. The district court"hasgreatdiscretionin
controlling the introductionof evidence[and]
this discretionwill not be disturbedabsenta
clearshowingof abuse."

Becausethe defense did not articulate "the
value,competence,orrelevancyoftheproffered
testimony,"the Court of Appealsheldthe dis
trict court did not abuse its discretion in
refusingto let the witnessestestify. Theorders
of the circuit court werereversed.

A motion for discretionaryreviewis pending.

Hubbard v. Commonwealth,
Ky. App., S.W.2d.- 5/10/96

Hubbardwastried andconvictedof first degree
robbery.He raisedthreeissueson appeal.

First, Hubbard arguesthe trial court’s dis
missalof oneof thejurors as analternate

violated his rights to random jury selection,
dueprocessanda fair trial.

At the conclusionof all the evidence,but prior
to the trial court’s instructionsto thejury, one
juror informed the court her religious beliefs
prevented her from sitting in judgment of
anotherindividual. The court dismissedthe
juror asan alternateandthe casewasdecided
by the remainingtwelvejurors.

The Court of Appealsheldthat sincethejuror
admitted she could not return a fair and im
partial verdict dueto her religiousbeliefs, the
court’s dismissalof the juror as an alternate
wasproperandnot clearly erroneousso as to
amountto an abuseof discretion.

Second,Hubbardargueshe was entitled to a
directedverdict of acquittalbecausethe Com
monwealthfailed to prove the elementof phy
sical injury beyond a reasonabledoubt. The
seventy-four74 yearold victim testified she
wastakento thehospitalimmediatelyafterthe
robbery dueto painin her left hip. X-rays did
not reveala fractureandshesoughtno further
medicaltreatment.She testified shehad had
no problemwith her hip prior to the robbery,
but afterwardsshe hadto use a wheelchair
aroundthe house,could no longer do her own
shopping,andat the time of trial her hip still
hurt and it felt like her leg "gives away." No
expertmedicaltestimonywas presentedas to
the extentof the victim’s injury.

The Court of Appeals held the victim’s testi
mony was sufficient to prove the elementof
physical injury beyonda reasonabledoubt be-
cause any impairment of physical condition
meetsthe definition of physicalinjury.

Third, the Court of AppealsrejectedHubbard’s
argumentthat he was deniedequalprotection
becauseaconvictionfor first degreerobberya
ClassB felony only requiresproofof "physical
injury," while a conviction for first degree
assaultalsoaClassB felony requiresproofof
"seriousphysicalinjury." TheCourt ofAppeals
notedthat first degreerobbery also required
the elementof theft andaphysicalinjury is an
aggravatingfactor.

Hubbard’sconvictionwasaffirmed.

A motion for discretionaryreviewis pending.
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Rushin v. Commonwealth,
Ky.App., - S.W.2d -‘ 4/26/96

Rushinentereda conditionalguilty pleato two
countsof trafficking in a controlledsubstance.
He was sentencedto five yearson eachcount
to runconcurrently.The factsleadingup to the
guilty plea areas follows.

On September29, 1993, the Hardin County
GrandJury indicted Rushin on two countsof
trafficking in a controlled substance.The
indictmentswere sealedthe following day. On
October2, 1993,an arrestwarrantwas issued
but it was not delivered to the countysheriff
until morethanoneyearlateron November9,
1994. Rushin, who was in custody on other
chargeslearnedof the indictmentsandon Jan
uary 31, 1994 filed aprose motion in theform
of a letter for a speedytrial. Although a note
placedin the file by the Hardin Circuit Court
clerk showsRushin’s letter was forwardedto
theCommonwealth’sAttorney,no responsewas
made.Rushin madea secondrequeston May
29, 1994. Once again,no responsewas made.
On September20, 1994, the Commonwealth
movedto unseal the indictmentsandRushin
was arraignedon November15, 1994.

At arraignment,the Commonwealthacknow
ledged Rushin’s May 29, 1994 speedy trial
requestthroughits statementsthat it hadonly
until November28, 1994 to try Rushin.

On November22, 1994, Rushin’s newly ap
pointed counselmovedto dismiss the charges
since more than 180 days hadelapsedsince
Rushin’sJanuary31, 1994 requestfor aspeedy
trial. The motion wasdeniedandtrial wasset
for November28, 1994. The Commonwealth
statedthat if counselcouldnot be readyto try
the case on November28, he would have to
move for a continuance,therebywaiving the
180 time limit. Rushin entereda conditional
guilty pleaon November18, 1994.

On appeal,Rushin arguedhe was deniedhis
right to a speedy trial when he was not
broughtto trial within 180daysof his January
31, 1994 requestandthus it waserror for the
trial court to deny his motion to dismiss the
charges.

TheCourtofAppealsheldthat sincea detainer
hadnot beenlodgedagainstRushin,his right
to a speedytrial hadnot attachedandthusthe

Court of Appeals did not have to decide
whether KRS 500.110 or KRS 440.450 was
applicable.

Rushin also arguedthat he was wrongfully
forced to choosebetweenhis right to a speedy
trial and his right to effective assistanceof
counsel.

The Court of Appealsnoted that althougha
defendantdoesnot haveto show prejudice to
establisha speedytrial violation,he doeshave
to show prejudice to establish ineffective as
sistanceof counsel.The Court of Appealsheld
that sinceRushin did not proceedto trial, it
could not determinewhether he would have
beenprejudicedby "theallegedlyshort amount
of preparationtime."

The Court of Appealsaffirmedthetrial court’s
denialof Rushin’smotion to dismiss.

A motion for discretionaryreviewis pending.

Akemon,Toler and Johnson
v. Commonwealth,

Ky.App., - S.W.2d 4/26/96

Eachof thesethreedefendantschallengesthe
constitutionalityof KRS 635.0204,the man
datory transfer of juvenile firearm feloniesto
circuit court. The statutemandatesthat "if a
child chargedwith afelony in which a firearm
wasusedin the commissionof the offensehad
attainedthe age of fourteenyearsat the time
of the commissionof the allegedoffense, he
shall be tried in the circuit court as an adult
offenderandshallbe subject to the samepen
altiesasan adult offender In eachcasethe
district courtfoundthe defendantwasover the
age of fourteenat the time of the commission
of the offenseand that a firearm wasused in
the commissionof the offense. Pursuantto the
statute, each casewas transferredto circuit
courtwherethe defendantswereto be tried as
adults.

Eachdefendantchallengedthe constitutional
ity of the statute in circuit court, but their
challengeswere rejected.Eachthenentereda
conditionalguilty plea.

On appeal,the defendantsarguedthe statute
was unconstitutionalon threegrounds:1 the
GeneralAssemblyoversteppedits authorityin
enactingthe statute;2 thestatuteviolates
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duesprocessbecauseit is unconstitutionally
vagueas to what offensesit appliesto aswell
aswhat procedureis to befollowed; and3 the
statuteviolates the doctrine of separationof
powers in sections 27-28 of the Kentucky
Constitution.

The Court of Appeals disagreedand heldthe
statuteto be constitutional.As to the defen
dants’first claim, the Court of Appealsstated
that the JudicialArticle of the Kentucky Con
stitution did not take away the GeneralAs
sembly’sauthorityto assignjurisdiction to the
circuit courts, and the defendants’conceded
that the General Assembly can take juvenile
jurisdiction away from the district courts since
their jurisdiction is limited to the powers
provided them by the legislature. See KRS
24A.130.

As to the defendantssecondchallengeto the
statute,the Court of Appeals interpretedthe
phrase "use of a firearm" to require a showing
that the weaponwas used in any mannerto
further thecommissionof the offense.Akemon
and Toler’s offense involved a theft from a
conveniencestore andbrandishingof a gun.
Jackson’soffense was second degree assault
arisingfrom ashooting.Thus,the defendants
charged offenses fell within the scope of the
statute.As to theapparentinconsistencyin the
use of the terms "public offender" in KRS
Chapter 635 and "youthful offender" under
KRS Chapter640 and "adult offender" under
KRS 635.0204, the Court of Appeals found
this inconsistencyto be a result of poor
draftsmanshipandnot an attemptto createa
new classification for juveniles charged with
firearms offenses. The Court interpretedthe
term "adult offender" in KRS 635.0204 to
mean the same as the term "adult" in KRS
640.0102c.Under KRS 635.0204 a child
indicted for a firearm felony will be
automaticallytransferredfor trial in circuit
court. The statutory findings required by KRS
640.0102a andb will not be required.

Thirdly, the Courtof Appeals found the statute
did not violate the separation of powers doc
trine becausethe legislature already has the
authority to prescribe the jurisdiction of the
district courtundersection 1136 of the Ken
tucky Constitution. Thus, the legislature can
exempt felony firearm chargesfrom this juris
diction.

The defendants’convictionswereaffirmed.

A motion for discretionary review is pending.

Carter v. Commonwealth,
Ky.App., S.W.2d- 4/19/96

Carter was tried and convicted for felony theft
by deceptionarisingout of falsely reportinghis
car as beingstolen. Carter was thengranted
shockprobationon the conditionthat he pay
$2,200.00to his insurancecompanyfor resti
tution and$10.00per month to the Common
wealth for probation supervisionfees.

Prior to havingbeengrantedshockprobation,
Carterhadfiled a motion for correctionof pre
sentenceinvestigationreportallegingthat the
report was in error by stating the insurance
company had paid him for the allegedly stolen
car, when it had not. The circuit court never
ruled on this motion. Carter renewed his mo
tion after he wasgranted shockprobation, but
the court still did not rule on his motion.

While Carterwas on probationhe filed apeti
tion for writ of habeascorpus in the federal
district court. After the district courtgranted
his petition, Carterfiled a motion in the state
circuit court "for returnof feespaidasa result
of convictionandremovalof convictionfrom re
cord." The circuit court denied the motion and
Carterappealed.

Carterarguedthat the writ of habeascorpus
voidedthejudgmentof convictionunderwhich
he paid restitution and probation supervision
fees.The Court of Appealspointedout thatthe
issuanceof a writ of habeascorpusby a federal
court is not the equivalent of a reversal of a
stateconviction and doesnot void the convic
tion. Thus, Carterwas not entitled to relief
under this theory.

Carter also argued he was entitled to relief
under either RCr 11.42 or CR 60.02 because
the circuit courtmistakenlyordered$2,200in
restitution,ratherthan$450.00which was the
actualamountpaidby his insurancecompany.
The Court of Appeals treated the motion as
being pursuant to CR 60.02candheldthat it
was timely basedon Carter’sprior motion to
correct the presentence investigation report.
However,the Court of Appealsconcludedthat
sincethe circuit court hasbroad discretionin
settingthe termsfor shockprobation,there
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was no abuse of discretion in setting the
restitution termsthatit did.

The circuit court’s denial of Carter’s motion
wasaffirmed.

A motion for discretionaryreview is pending.

Johnson v. Commonwealth,
Ky.App., - S.W.2d - 4/12/96

Johnsonwas convictedof first degreeassault
and sentencedto ten yearsfor allegedlybeat
ing, squeezinganddroppinghis two monthold
soncausinghim seriousphysicalinjury. John
sonraisedthreeissueson appeal.

First, Johnsonarguedhis handis not a dan
gerousinstrumentunder KRS 500.0803and
that unlesshe was a martial arts expert he
couldnot be foundguilty of first degreeassault
under KRS 508.010a. The Court of Appeals
disagreed. The Court of Appeals stated
whethera humanbody part meetsthe defini
tion of dangerousinstrument"dependson the
factsof the caseandthe capability of the body
partto causedeathor seriousphysicalinjury."
Where an adult man strikes a two month old
child in the headwith his handseriousphysi
cal injury or deathcanbe a direct result thus
meetingthe statutorydefinition of dangerous
instrument.

Second,Johnsonarguedthe injuries sustained
by his sonwerenot so seriousas to constitute
first or seconddegreeassault.A physical

examinationof thebabyrevealedhe wasblack
aroundthe eyesandhis cheeksand forehead
werebruised.An x-ray andCT examinationre
vealeda largeskull fracture with underlying
bruising of the brain, bleeding and swelling.
Fourribswerefractured,theright forearmwas
broken andthe femur wasbroken in both legs.
Although the examiningdoctor testified the
babywasnot in dangerof deathandtherewas
no permanentinjury, shehadseenotherchild
ren die from similar injuries. The Court of
Appeals held Johnsonwas not entitled to a
directedverdictof acquittalbecausethe baby’s
injuries "leave no doubt" a substantialrisk of
death was createdand the Court was amazed
the baby wasableto survivesuchtrauma.

Third, Johnsonarguedhe was entitled to in
structions on first, secondand third degree
criminal abuse.The Court of Appealsfound no
error becausecriminal abuseis not a lesser
includedoffenseof assault.However,theCourt
notedthe Commonwealth couldhavesought an
indictment for criminal abusesince the baby
was in Johnson’scustody when the alleged
injuries occurred.

Johnson’sconviction wasaffirmed.

A motion for discretionaryreviewis pending.

JULIE NAMIUN
AssistantPublic Advocate
100 Fair OaksLane, Suite302
Frankfort, Kentucky 40601
Tel: 502 564-8006;Fax:502 564-7890
E-mail: jnamkin@dpa.state.ky.us

V

V

1997 ANNUAL DPA CONFERENCE - 1972 MEMORABILIA SOUGHT

1997 marks the 25th Anniversary of the establishingof the Departmentof Public
Advocacy. We will be celebrating thesepast 25 years of work in representing indigent
clients accusedof committing a crime andconvictedof a crime. We seekpeoplewho have
memorabilia - pictures, etc. - that they would like to either donateor loan to the
Departmentto usefor this Anniversarycelebration at our 25th Annual Public Defender
TrainingConferencein June of 1997.If you have anythingyou would like to donateor
loan, pleasesendor contact:

Tina Meadows, Department of Public Advocacy, Education & Development
25thAnniversaryMemorabilia
100 Fair Oaks Lane, Suite 302
Frankfort,Kentucky 40601
Tel: 502 564-8006;Fax: 502 564-7890;E-mail: tmeadows@dpa.state.ky.us
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Retrospection
Parole in Kentucky

Initial Parole Hearings

All Parole Hearings

Parole Board Decisions
By Most Serious Crime

Drug Offenders

Sex Offenders

Violent Offenders

Property Offenders

Other Offenders

Parole Board Decisions
by Lengthof Sentence

Life SentenceParoled
at Initial Hearing

Returned Parole Violators

One of the greatestconcerns of, and most fre
quently askedquestionsby the criminal defen
dantis whenwill I be eligible for parole?When
adefendantwill beeligible for parolehowever,
is not the realquestionfor the answerto that
questionrevealsonly half the story. In actual
ity, the answer our clients seekis in response
to the often unspokenquerywhen will I be re
leased.Of course,thisquestionwe, as criminal
defense practitioners, are incapable of ans
wering with anydegreeof certainty.

Our courtshaveconsistentlymaintainedthat
counselis not requiredto advisethe defendant
of all possible indirect and collateral conse
quenceswhich may follow a guilty verdict or
the entry of aguilty plea. Nevertheless,"gross
misadvice concerning parole eligibility can
amount to ineffective assistanceof counsel."
Sparksv. Sowders,852 F.2d882, 885 6th Cir.
1988.This holdinghasstrongimplicationsfor
counsel particularly in light of the various
statutory enactmentswhich directly effect an
individual’s parole eligibility. See e.g., KRS
532.0807;439.340;and439.3401.Thus, it is
our responsibility to understandand commun
icateaccurateparole information to our clients.

To aid in fulfiffing our obligations, reliable
statistics exist from which a more realistic
picture of our client’s prospectsfor releasemay
be drawn. What follows is a retrospective look
at various parole statistics from the 1980’s
through fiscal year 1995. These statistics are
presentedunderthe following headings:

a paroleat initial hearings,
b parole for all hearings,
c parole based upon seriousness of the

offense,
d parole by length of sentence,
e returnedparoleviolators.

_Iubbard
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From thesestatisticsonefact is for certain, the
Paroled At Initial Parole Board is requiring inmates to spend

Hearing FY95 substantial more time in prison compared to
16% the early 80’s andis quick to revoke parolees

______

returned asparole violators.
* Not

84% Pro1ed
IrilTIAL PAROLEHEARINGS

Table 1 Overthe last 12 years,the Board haschosento
drastically reduce the number of inmateswho
are paroled when first eligible for parole, and

% Paroled At Initial Hearing FY 84-95 likewise has chosento dramatically increase
the number of inmateswho serveout their sen

20 jjj] In FY 84,2,475inmatescamebeforethe Parole
0 . . Boardfor the first time. Of these,43.6%were

paroledwhile only 10%were requiredto serveYear
out their sentences.

Table 2
By FY 1995, there were 4,497, approximately
2,000more, inmatesappearingbeforethePar

%Given Serve Out At initial Hearing FY84-95 ole Board for the first time. Yet, only 16%
received parole while 46% were required to
serve out or complete the sentencesgiven

____ . . them. 38% were deferredparolemeaningthey
- were told by the Board that they were denied

o parole and would not be consideredagain for
paroleby theBoardfor a certainperiodof time

ear
set by the Board. Therefore,84% did not re

Table 3 ceiveparoleat their initial hearing.Table 1.

In the last 12 years,the percentageof inmates
Drug Offenders Paroled At Initial ilearing paroled when first eligible has declined 27.6%

__________

Table 2. Over this sametime period those in
mates being required to serve out their sen

.

.
- tencesrose 36%. Table 3.

ALL PAROLE HEARINGS

year
Looking at all initial and deferred parolehear-

Table 4 ings over the last 12 years reveals the Parole
Board hassignificantly reducedthe number of
inmates who receive parole, and have more

Onig Offendels GIven Solve Out At lnII than doubled the number who serve out their
sentences.

iiii - - -- iiIIii In FY 84, 55% of the 3,845 inmateswho had

L

_______ - - . - parolehearingswere granted parole, and7.6%
- I wererequiredto complete their sentence.

Year The results of all initial and deferred parole
Table 5 hearings in FY 95 indicate that of the 7,279

inmates considered for parole, parole was re
commendedfor 36% of the inmates, while 32%
received serveouts.
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In the last 12 years,the percentageof inmates
paroleddeclined19%from 55% to 36%. During
the sameperiod of time, the percentageof in
matesreceivingaserveoutjumped25.3%from
7.6%to 32.9%.

PAROLE BOARD DECISIONS
BY MOST SERIOUS CRIME

Parole statistics reflecting the Board’s actions
relevantto paroleby mostserious crime were
reportedbetween1980 and 1992. Thesestatis
tics arecompiledunderseparatecategoriesfor
Drug Offenders,Sex Offenders,Violent Offen
ders,PropertyOffendersandOther Offenders.

DRUG OFFENDERS

Initial Hearings

In FY 80, 67% of drug offenderswere paroled
at their initial hearing,25.2% were deferred
and 7.8%receivedaserveout.

In FY 92 the percentageof drugoffenderspar
oled at their initial hearinghad dropped to
30.9%, defermentsandserveoutshad risento
46.5% and 22.7% respectively.Tables4, 5.

All Hearings

In FY 80 for all hearings,64.7%of drug offen
derswere paroled,29.4%receiveddeferments
and5.9% receivedserveouts.

In FY 91, only 34.6%wereparoled,42.2%were
deferredand23.3% receivedserveouts.

SEX OFFENDERS

Initial Hearings

In FY 80, 60.6% of sexoffenderswere paroled
at their initial hearing,36.6% were deferred
and2.8%receiveda serveout.

In FY 92 only 8% of sexoffenderswereparoled
at their initial hearing,38.4% were deferred
and53.6%weregiven serveouts.Thus,92% of
sex offenderswere not paroledat their initial
hearingsin FY 92. Tables6, 7.

All Hearings

In FY 80 for all hearings,60.7% of sex offen

Sex Offenders Paroled At Initlai Hearings

Year

Table 6

Sex Offenders ReceIvingServe Outs At Initial Hearing

a
Yea,

Table 7

Violent OffendersParoled At Initial Hearing

aaa
Year

Table 8

VIolent Offenders Given Serve Outs At Initial
Hearing

‘0iiith
Year

Table 9

Property Offenders Paroled At InItial Hearing

Y.ar

Table 10
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Other Offenders Paroled At initial Hearing

Year

Table 12

ders were paroled,36.2%receiveddeferments
and 3.1%receivedserveouts.

In FY 91, 8.6% were paroled,44.6% received
defermentsandserveouts jumpedto 46.8%.

VIOLENT OFFENDERS

Initial Hearings

In FY 80, 48.1% of violent offenders were
paroledat their initial hearing, 48.7% were
deferredand 3.1%receivedaserveout.

In FY 92, only 12.4% violent offenderswere
paroled at their initial hearing, 67.4% were
deferredand 19% receiveda serveout. Tables
8, 9.

All Hearings

In FY 80, for all hearings 52.6% of violent
offenderswere paroled,43.5% were deferred
and4% receivedserveouts.

In FY 91, only 21.6%wereparoled,60.4%were
deferred while serveoutswere givenin 18% of
the cases.

PROPERTY OFFENDERS

Initial Hearings

In FY 80, 57.3% of property offenders were
paroledat their initial hearing, 25.7% were
deferredand 17% receiveda serveout.

By FY 92, only 32.8% of property offenders
were paroledat their initial hearing, 37.8%
were deferred and 29.1% were served out.
Tables 10, 11.

All Hearings

In FY 80 for all hearings,55.1% of property
offenders were paroled, 29% were deferred
while 15.8% weregiven serveouts.

In FY 91, only 32.4% wereparoled39.3%were
deferredwhile serveouts roseto 28.4%.

OTHEROFFENDERS

Initial Hearings 4
In FY 80, 72% of all otheroffendersreceived

Property Offenders Given Serve Out At Initial
Hearing

Year

Table 11

Other Offenders Given Serve Out At Initial
Hearing

Year

Table 13

Paroled On Sentences of 1.5 Years

60

40

20

60

1ufltIthi
Year

Table 14

Paroled On Sentences of 5.10 Years

Year

Table 15
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parole at their initial hearing, 16% were
deferredand 12% receivedserveouts.

In FY 92, only 13% receivedparole at their
initial hearing,while 29.7% weredeferredand
57.3%were given a serveout. Tables12, 13.

All Hearings

In FY 80 for all hearings,69.8% of all other
offenderswere paroled,18.6% were deferred,
while 11.6% weregiven aserveout.

By FY 91, only 21.9% of all other offenders
were paroled,20.2% were deferred,while the
serveout raterose to 57.9%.

PAROLE BOARD DECISIONS
BY LENGTHOF SENTENCE

Statisticsreflecting the Board’s actions rele
vant to parole by sentencelength were re
portedbetween1980 an 1991.

In FY 80, personsserving sentencesof 1-5
yearswereparoled49.4%of the time. By 1991
that figure haddroppedto 21%. Table 14.

Thosepersonsservingsentencesof 5-10 years
were paroled50.2% of the time in FY 80 but
only 12.5%by FY 91. Table 15.

For personsservingsentencesof 10-20 years
the percentagesof thoseparoleddroppedfrom
55.5% in 1980 to 27.4% in FY 91. Table 16.

In FY 80, 59% of thoseservingsentencesbet
ween 20 and 50 yearswere paroled.However,
by FY 91 the number paroled declined to
33.2%. Table 17.

For those servingsentencesvarying from 50
years to life the parole rate declined from
56.4% in FY 80 to only 8.3% in FY 91. Table
18.

Personsreceivinglife sentenceswere paroled
45.1%of thetime in FY80 but only 9.4%of the
time by FY 91. Table 19.

LIFE SENTENCESPAROLED
AT INITIAL HEARING

Aside from the information immediately pre
ceding, reflecting the percentageof persons
servinglife sentencesparoledfor all hearings,

Paroled on Sentences of 10.20 Years

aaaaaas;
Year

Table 16

Paroled on Sentences of 20-50 Years

Y.ar

Table 17

Paroled on Sentence of 50 Years - Life

Year

Table 18

Paroled on LIfe Sentences

‘1ihii-i-
a a as

Year

Table 19

saa

Prejudice

The tendencyof the casualmind is to pick
out or stumble upon a sample which sup
ports or defies its prejudices,and then to
makeit therepresentativeof a wholeclass.

- WalterLippmann,Public Opinion 1929
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furtheranalysisrevealsthatbetween1985 and
1995, only 20 6.25% of the 320 individuals
serving a life sentencewere paroledat their
initial interview. Table 20.

RETURNED PAROLEVIOLATORS

Aside from the prospectof parole anotheras
pect to be consideredis the likelihood that the
paroledindividual will be successfulduring
their period of supervision. Unfortunately,
monthlystatisticsfrom January,1994 through
December,1995 indicatethatbetween15% to
25.5% of all admissionsare returnedtechnical
paroleviolators. Table21.

Further,monthlystatisticscoveringJanuaryto
December,1995 reveal that approximately 1-
2% of all admissionswill be parole violators
returnedfor the commissionof a new offense.
Table 22.

Statisticsfor FY 95 reflect that the Boardcon
ducted1,451final revocationhearings.Of that
number54938%individualsweregivenserve
outs,86059%weredeferredandonly 42 3%

werereinstatedto parole.Thus,followingtheir
return to the institution as a parole violator,
97% of thosereturnedmayexpectto havetheir
parolerevoked.

CONCLUSION

The aboverevealsa clearreality:

* 46% of all inmatesreceive a serve out at
their 1st parolehearing;

* less than 85% of all inmates are paroled
whenfirst eligible;

* serveouts have risen from 7.6% to 32.9%
overthe last 12 years;

nearly1/4 of all drugoffendersreceiveserve
outs;

* 9 out of 10 times sex offenders are not
paroled;

* nearly 1/2 of sex offendersreceive a serve
out of their sentence;

Life SentencesParoled at First Hearing with the Board
1985-1995

Year Paroled Total Interviewed [ % Paroled at First Hearing

1985 0 20 0.00%

1986 3 25 12.00%

1987 0 11 0.00%

1988 0 11 0.00%

1989 3 16 18.75%

1990 2 26 7.69%

1991 1 41 2.44%

1992 2 31 6.45%

1993 1 22 4.55%

1994 3 16 18.75%

1995 0 3 0.00%

TOTAL 20 320 6.25%

Table 20

0
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e 18% of violent offenders are required to
serveout their sentence;

* approximately30%of propertyoffendersare
given serveouts;

* other offenders are required to serve out
their sentencesover 57% of the time;

* although the percentagevaries for each
existingsentencingrange,the probabilityof
receivingparolerangesfrom a low of 8.3%
to a high of only 27.4%;

* only 9% of personswith life sentencesare
beingparoled;

TechnicalAdmissionsvs. All Admissions

All Admissions ] Technical Percent %

January1994 486 86 18%

February1994 513 84 16%

March 1994 641 143 22%

April 1994 538 79 15%

May 1994 609 117 19%

June1994 597 126 21%

July 1994 416 77 18.5%

August 1994 589 138 23%

September1994 597 130 22%

October1994 563 97 17%

November1994 576 112 19%

December1994 559 143 25.5%

January1995 592 114 19%

February1995 575 123 21%

March 1995 730 170 23%

April 1995 566 119 21%

May 1995 630 101 16%

June1995 644 133 20%

July 1995 478 101 21%

August1995 608 137 22.5%

September1995 603 104 17%

October 1995 601 118 20%

November1995 554 110 20%

December1995 552 95 17%

Table 21
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* only 6.25% of thoseserving life sentences
areparoledat their initial hearing;and,

* returnedparole violators will be revoked
97% of the time.

Criminal defenseattorneysmust heedthese
statisticswhenadvisingclientswhat is in store
for themif sentenced.Attorneysmustcommun
icate to clients the clear, reliable trend these
statisticsafford us.

Those interestedin obtaining more detailed
statisticsshouldcontactMolly Coneor Joanie
Abramsonwith the KentuckyParoleBoard

Table 22

502 564-3620or Louie Smith, Bill Clark or
ColleenWilliams with the PlanningandEval
uation Branchof the Departmentof Correc
tions502 564-4360.The mailing addressesof
both agenciesis State Office Building, 5th
Floor, Frankfort, KY 40601. Thanksto those
namedfor their assistanceto me in compiling
thestatisticalinformationprovided herein.

ROBERT E. HUBBARD
ParalegalChief
Kentucky StateReformatory
LaGrange,Kentucky 40032
Tel: 502 222-9441,Ext. 4038
Fax: 502 222-3177
E-mail: ksr@dpa.state.ky.us

0’

e

Parole Violators Returned for New Crime 1
All Admissions New Crimes Percent %

January1995 592 13 2%

February1995 575 10 2%

March 1995 730 15 2%

April 1995 566 9 2%

May 1995 630 12 2%

June1995 644 13 2%

July 1995 478 11 2%

August1995 608 7 1%

September1995 603 14 2%

October1995 601 10 2%

December1995 554 9 2%

Whenhopeis takenawayfrom people,moral
degenerationfollows swiftly after.

- PearlS. Buck 1941
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Criminal Justice Mental Health Forum:
A Dialogue to Greater Meaning

TheAdvocate’ssubstantialdialogueon whatconstitutesa competentmentalhealthevaluationfor indigent criminalsaccused
of a crime continues.Columbia, South CarolinaattorneyJohnBlume; Lexingtonpsychologist,Harwell Smith, Ph.D.;
Louisville, Kentuckyattorney and psychologist,Eric Drogin, Ph.D. and Curtis Barrett, Ph.D., Louisville, Kentucky
psychologistLeeNorton, Ph.D.,Florida mitigation specialistandTonySemone,Ph.D., Pennslyvanianeuropsychologist,
arecurrently exchangingideas. In the August, 1995 AdvocateJohn Blume setout what his experiencerevealsas the
componentsof competentevaluations.In theNovember,1995 issueDr. Smith took issuewith the practicalityof Mr. Blume’s
views. In theJanuary,1996 issueMr. Blume repliedandDr. Drogin enteredthe dialogue.Dr. Smith respondedin the May,
1996 issueto Mr. Blume.That issuealsocarrieda descriptionof theKentuckyCorrectionalPsychiatricCenterby its director,
GregTaylor. That article indicatedthat KCPC provides$500 for a competencyandcriminal responsibilityevaluationand
anyresultingtestimonyacrossthe400 casesdoneout-patientin Kentucky. LeeNorton,Ph.D.,oneof thecountry’sleading
mitigation specialists,provideda May, 1996article on the specialskills necessaryto revealinformation relevantto thelife
and death decisionsfactfinders make in capital cases. In that issue Drs. Drogin and Barrett discussedthe critical
importanceof beingan advocatefor your expertopinion, andthey exploredthecomponentsof thepsychologicalevaluation.

This issuein respondsto Dr. Smith,Tony Semone,Ph.D.,aspecialistin the Halstead-Reitanneuropsychologicalbattery,
provideshis reflectionson the inadequacyof neuropsychologicalscreeningevaluations,and Dr. Norton calls for an
understandingof the needfor competentsocialhistories,andan understandingof therole of the psychologistin addressing
mitigating factorsevidencedfrom thecompetentmentalhealthevaluation.We invite your reflection,inquiry anddialogue.

‘Scienceis rooted in conversations.The cooperationof different peoplemay culminate in scientific results of the utmost
importance."PhysicsandBeyond:Encountersand Conversations,WernerHeisenberg.Thereis a dearthof dialoguein our
criminal justice system. The "truth" of scienceandof the criminal justice processis better approachedby interdependent
dialogueratherthan destructivediscussion.

A leadingquantumtheorist,DavidBohm, seeTheSpecialTheoryofRelativity 1965 is developinga theoryofdialoguewhen
a groupof people"becomesopento the flow of a larger intelligence."He hasexplored the analogybetweenthe collective
propertiesof particlesandthewaywe thinktogether."As with electrons,we mustlook on thoughtasasystematicphenomena
arisingfrom how we interactanddiscoursewith oneanother."He distinguishesdiscussion,anexchangethathaswinning as
its purposefrom dialogue.Bohm seesgroupsusingdialogueto accessagreater"pool of commonmeaning"which individuals
cannotobtain. "The wholeorganizestheparts."ThreeconditionsBohm seesasnecessaryfor dialogueare:

1 participantsmust "suspend"their assumptions;
2 participantsmustseeeachother as colleagues;and
3 a facilitatormust"hold the context."

The Advocate’strying to hold thecontextof this very importantdialogue.

Dialogue vs. Discussion

The discipline of teamlearningstartswith "dialogue," thecapacityof membersof a teamto suspendassumptionsandenter
into agenuine"thinking together."To theGreeksdin-logos meantafree-flowing of meaningthroughagroup,allowing the
groupto discoverinsights not attainableindividually. Interestingly, the practice of dialoguehasbeenpreservedin many
"primitive" cultures,suchas thatof theAmericanIndian, but it hasbeenalmostcompletelylost to modernsociety.Today,
theprinciples and practicesof dialoguearebeingrediscoveredandput into a contemporarycontext.Dialoguediffers from
themore common"discussion,"whichhasits rootswith "percussion"and"concussion,"literally a heavingof ideasbackand
forth in a winner-takes-allcompetition.

- PeterM. Senge,The Fifth Discipline:
TheArt of Practiceof theLearning Organization1990 at 10.
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Commentary on Neuropsychological
ScreeningExaminations

The Blume v. Smith Dialogue

G

Dr. Smith arguesthat 1 with regardto the
role of neuropsychologicaltesting in forensic
examinations,the referral questionsaskedby
a lawyercan"in almostall cases...be answered
with a neuropsychologicalscreeningsic," 2
"In most casesneuropsychologicaltestingpro
videsmoredocumentationof a deficit notedup
on screeningbut doesn’tprovide eitherbetter
localizationof thebraindysfunctionor an im
provedideaaboutanyconnectionbetweenany
dysfunctionandthe criminalbehavior."3 that
the"issueof mitigationdoesn’treally enterinto
the questionaskedof the expert."

I would disagreestronglywith both Dr. Smith
andMr. Blumethat theReitanbatteryis "time
consumingto give." What conceivablejustifi
cationcould therebe for deprivinga defendant
of the power of a full, validated, neuropsycho
logicaltestbattery,especiallywhentheneuro
psychologicalteststhemselves,in the handsof
a trained andexperiencedexaminer,add only
aboutfour to five hoursof testingbeyondthose
testsalreadygiven aspartof ageneralclinical
psychologicalworkup?

To what questionsdo thesegentlemenrefer
whenDr. Smith saysthat the "role of theneu
ropsychologicaltestingin forensicexaminations
is to answer the questionsof the referring
party?" Now in fairness,wehave had attorneys
referindividualsto uswith thequestion"Is my
client brain damaged?"But would we answer
this on the basisof somepurported"screening
examination?"Absolutely not! Why? Because
the goal of aneuropsychologicalevaluationis
asDr. Reitanhassaidon the recordin multi
ple fore: "The Batteryis the screeningtest. Do
more testing if you wantlneedto, but, if the
goal is to understandthe brain-behaviorrela
tionshipsof a single individual, why on earth
"screenout" thevery datawhich wouldprovide
for a meaningful understanding of your
patient?" It would be especiallyegregiousan
error since the relationship betweenneuro
logical status and criminal behavior is not
unequivocalin the first, place.

How aboutthe question"Does my client have
anyevidencefor traumaticbraininjury, Korsa
koff syndrome,EpisodicDyscontrol,Temporo
limbic seizuring?The crime with which my
client has been charged,could it have hap
penedbecauseof TransientIschemicAttacks?"
Does the good Dr. Smith really believethat a
neuropsychologicalscreeningtest is as ableto
specify in as rich detail, for or against the
hypothesis of neurological impairment, as
would avalidatedneuropsychologicaltest bat
tery, particularly in combination with highly
detailedpsychosocialandmedicalhistories?In
the casesI haveworked,not only is it the rare
casewhenthosehistoriesareNOT availableit
hasalso neverbeenthe casethat a 20 minute
neuropsychologicalscreeningtestcouldprovide
valid data on either side of the diagnostic
question.

As I write this, thereis acasebeingheardin
Ohio in which a youngmanallegedlyinitiated
a conflagrationin fireworks storewhich led to
the deathsof several people. During his ar
raignment,court peoplewere amazedat how.
glib, seeminglyindifferentto the gravity of the
context,jocularand"off the wall he appeared."
On one of the many court relatedtelevision
programsa neuropsychiatristventuredtheop
inion that the defendant had suffered "actual
damageto his brain, probably involving his
frontal lobes" and that as a consequencethe
defendant’sbehaviorwas understandableon
that basis. Clearly in this gentleman’scase,
neuropsychologicalassessmentwill be critical
to specify the particular and uniqueways in
which whateveralleged injury he may have
suffered has played itself out in or factored
itself into the contextof the crime for which he
standsaccused.Would we presumeto gauge
his uniqueneuropsychologicalpattern on the
basis of some "single, screeningtest for brain
damage?"Not on your life; not on his life,
either.

Furthermore,thereis a growing body of liter
atureto whichwe havealreadyreferred,which

0
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describesin substantialdetail, theimpactupon
brain structureof exposureto and receipt of
abusive-giverbehavior.The works of van der
Kolk, Herman,Garbarino,the Lowensteinclin
ic atColumbiaUniversity,andespeciallyBruce
PerryatBaylorUniversity,makeit abundantly
clear that there is ‘no such thing as a free
lunch" when it comesto abuseand violence.
We do in fact reapwhat is sown.As Perryhas
written,traumain an adultwill changebehav
ior; trauma in a child will changethe brain.
Unfortunately,psychologicaltraumaespecially
if pervasive and on-going from early devel
opmentonward,maybe undetectableon MRI
and CT scanningalthough in this context I
should mention that Perry has found some
radiographicevidence to suggest structural
anomalies in mid-brain systemsin children
exposedto persistentabuse.There may be
betterwaysto assessfor potentialimpairment
in brainfunctionandits relationshipto violent
criminal behaviorthan on the basis of a bat
tery of testswhich is validated in terms of
underlying neurological conditions. I would
arguethat20 minutescreeningexaminationis
absolutelyNOT one of them.

Finally, it is difficult to understandDr. Smith’s
assertion,apparentlyon apriori groundsalone,
that "the issue of mitigation doesn’t really
enterinto the questionaskedof the expert."
Shameon thereferringattorney.If braindam
ageis astatutoryor non-statutorymitigator, a
qualified neuropsychologistcan derive data
from a validated battery of testswhich will
rule on thathypothesis.If thedatasupportthe
inferenceof brain damage,and the psycho
social,medicalandotherevidentiarymaterials
support the conclusionthat defendant’sbrain
conditionplayedasignificantrole in the crime,
thenthejury is utterly entitled to hearthat

testimonyoffered in mitigation. It is my view
that too muchhavocis alreadybeingwrought
by drive-by shootings;we mayperhapsplay a
small role in the serviceof amelioratingsec
ondaryhavocby refusingto engagein "drive-by
evaluations."

TONY SEMONE,PH.D.
8825 Patton Road
Wyndinoor,Pennsylvania19039
Tel: 215 836-7179
Fax: 215 836-7179

Tony Semone, Ph.D., is a clinical neuro
psychologist in Wyndmoor, Pennsylvania.
Trained by Dr. Ralph Reitan, Dr. Semoneis
one of a handful of practitionerspersonally
certified by Dr. Reitan in the use of the Hal
stead-ReitanNeuropsychologicalBattery. Dr.
Semonereceivedtraining in the neurosciences
at the University of Pennsylvania Medical
Schooland has workedextensivelyin the eval
uation and rehabilitation of brain injured
individuals. He has provided neuropsycho
logical assessments,employingthe Haistead
Reitan, to attorneysinvolved in criminal and
deathpenaltycasessince1973. Within thepast
18 months, he has servedas a neuropsycho
logist expert in 10 cases in which the death
penaltywas beingsoughtor in which failure to
providefor a comprehensiveneuropsychological
examinationwasone of the issuesinvolved in
appealsalleging ineffectivenessof counsel.He
hasdevelopedprogramsin which local lawen
forcementofficers haveplayedsingularlyimpor
tant rolesasmembersoftreatmentteamswhose
chargewas to providefor the community-based
care of violent adolescents.Dr. Semonealso
providesconsultationand training to law en
forcementin thepsychophysiologicalaspectsof
violent confrontations,critical incident stress
debriefingandpost-violenteventencounters.

DPA’s Recent Departures
Kim Combswas a Legal Secretaryfor Frankfort’sTrial
ServicesAdministration.Shenow works in a privatelaw
office in Lexington.

Chris Craig has workedin Frankfort’s Law Operations
Unit since 1985.He hasacceptedapositionwith Office for
PetroleumStorageTank AssuranceFund as an Admini
strativeAssistant.

Wendy Craig was an AssistantPublicAdvocatein Frank-
fort’s Trial Unit for 4 years.Shehasaccepteda positionas
aHearingOfficer with theJusticeCabinetin Frankfort.

Danny Deeswasan Investigator with DPA’sHopkinsville
Office for 17 years.He transferredto Probation& Parolein
Hopkinsville.

Doug Moore wasanAssistantPublic Advocatein DPA’s
Paducah Office for 14 months. He is now in private
practice.

Adam Zeroogian was an AssistantPublic Advocatewith
DPA’s Hopkinsville Office for 3 years.He hasaccepteda
position with theMassachusettsPublic DefenderOffice in
Springfield.
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Toward a Better Understanding of the
Importance of PsychosocialHistories
in Forensic Evaluations

0

I was confusedand troubledby severalof Dr.
Smith’s remarksin his May, 1996 reply to Mr.
Blume, [seeHarwell F. Smith, Ph.D.,Further
into the Murk: Reflections on Mr. Blame’s
Reply,TheAdvocate,Vol. 18,No. 3 at 10 May,
1996],regardingtheappropriatescopeof men
tal healthevaluationsandthe processusedby
psychologiststo arrive at accurateconclusions
in forensiccases.Central to Dr. Smith’s argu
ment was the role of the psychologistin pre
sentingmitigating ‘evidence, the role of the
social history in forensicevaluations,and the
useof neuropsychologicalevaluationsandtheir
relation to the offense.’ I will addresseachof
thesepoints.

The role of thepsychologistin criminal easesis
determinedprimarily by the potentialpunish
mentthat canbe imposedin the case.In crim
inal cases,psychologistsare called upon to
determinecompetencywhetherthe client un
derstandsthe nature of the chargesagainst
him, the adversarialprocess,whetherhe can
assisthis lawyer in the defense,and the pos
sible punishmentsif convicted and sanity
whether,at the time of the offense,the client
knew right from wrong and, in some states’
whether he could comport his conduct to the
requirementsof the law and submit these
findings to the court. Psychologistsare also
usedto assistcounselin developinga theoryof
defensewhen the client’s mental condition or
uniqueperspectiveof events played a signi
ficant role in thecommissionof theoffense.For
example,the effects of ahistory of chronicde
pressionwith delusional features or having
beenrepeatedlybatteredmay not be so great
as to rise to the level of insanity or sub
stantially impaired competency,but could
provide the foundation for an argumentof a
lesserincludedoffenseor evenselfdefense.1

In capital cases,psychologistsare also called
upon to renderopinionsregardingthe client’s
competencyand sanity, and assistin deter
mining theoriesofdefense.However,wherethe
client is adjudicatedguilty of first-degree

murderandthe jury mustmakea recommen
dation regardingsentencea term of years --

usually life with no chance of parole -- or
deaththe psychologisthas the addedrole of
addressingissuesof mitigation: the complex
interplay of variablesthat shapedthe client’s
perception,judgmentand behavior,and that
may militate her culpability. The areas in
which psychologists receive education and
training makethem uniquelyqualified to per
form thisrole. Investigatorscertainlyarehelp
ful in gatheringcritical historicalinformation,
but in no way do theypossessthe extensiveed
ucation and experiencenecessaryto conduct
sophisticatedpsychometrictestingandprovide
the skilled analysesoffered by psychologists.
Only a psychologist can explain the implica
tions for learning,socialdevelopmentandjudg
ment,of an I.Q. of 72. Only apsychologistcan
explain the effects of long-term abuse,lack or
loss of essentialattachmentfigures, or the
isolation associatedwith a chronic medical
condition. Indeed,psychologistsare often the
most importantmitigation witnessesbecause
they are able to engenderwithin the jury an
understandingfor the client’s own suffering
andhis confused,ill-conceived actions.

An adequatesocial history is integral to the
psychologist’s conclusions regarding compe
tency and sanity, theories of defense, and
mitigation.Mostpsychologistsrequestasmuch
historicalinformation -- in the form of records
andcollateralinterviews - about the client as
can be obtained, and review thesematerials
thoroughly prior to conductingan evaluation.
For example, when competencyis an issue,
psychologists typically consider not only
whetherthe client canappreciatethe charges
against her, the nature of the adversarial
system,etc., but -- and perhapsmore impor
tant -- whethershecanmakedecisionsin her
own best interest, and meaningfully assist
counsel.The latter questionsoften canbe best
understoodin the context of the client’s past
experiencesandhistory of social functioning.
Thus, if the client hasaborderline I.Q. anda

0
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history of repetitivepsychologicalandphysical
abusethat includedwitnessingviolence, being
scapegoatedwithin the family system, and
being forced to assumeblamefor and falsely
confessto the infractions of others,she may
demonstratewindowsof competencein which
she is ableto answerbasiccompetencystatus
questionsbut, over an extendedperiod,show
markeddecompensationand erodingcompe
tence.In such cases,the social history can be
especiallyhelpful to the evaluator.Interviews
with family members may reveal that the
client has a twenty-year history of self-de
featingbehavior,chronic confusion,periodsof
blackout and/ordissociation,inability to assess
socialcues,andbeingexploitedby others,all of
which symptomsincreasewhentheclient is ex
periencingheightenedstress. School records
may provide indicators of abuse and severe
learning problems,as well as developmental
retardationand social deficiencies. Medical
records may documenttraumatic injuries or
multiple admissionsfor mental health treat
ment,with varyingdiagnoses.Together,these
data may suggest to the evaluatorthat the
client suffers from complex post-traumatic
stressdisorderor other conditionsthat result
in disturbanceof attention,cognition,behavior,
andaffect, which in turn at times renderthe
client incapableof effectively assistingin her
own defense.For thesereasons,competency
must be viewed as a temporalvariable to be
consideredin the larger context of the client’s
mentalhealthhistory andcurrentconditions.

The samereasoningappliesto sanityissues.If
the client suffersfrom complexpost-traumatic
stress-- chiefsymptomsof which areaffective
constriction,dissociation,increasedautonomic
arousal, hyperstartle response,involuntary
intrusive memories,and, in some cases,psy
chotic episodes-- and committed an offense
while experiencinga severeflashback,shemay
not havebeenableto appreciatethenatureof
her acts especiallyif she wrongly perceived
threat or comporther conductto the require
mentsof law. However,thenatureof disorders
such as theseoften preventclients from being
ableto accuratelyexpresswhat theywere ex
periencingat the time of the offensethey,will
oftensimply state,"I don’t know" whenasked
what happenedand theywill respondimpas
sively,seeminglydisinterestedly,whenqueried
by mentalhealthprofessionals.Unfortunately,
much mental illness is well-hidden and re
quiresa comprehensivesocialhistory to ade

quately identify and understand.It is often
only through a thoroughreview of collateral
informationthat the client’s historyof acuteor
chronic trauma for example,witnessing one
parentkill anotheror being repeatedlyraped
or other conditions is discovered, and the
relationship of the condition to the offense
revealed.2

What constitutesan adequatesocial history?
The amountof time andenergydevotedto col
lecting collateral data generally dependson
variablessuchas thenatureof the offense,the
charges,thepresenceor absenceof ahistoryof
mental illness, and the possible punishment.
Socialhistoriesin non-capitaloffensesrequire
less time to complete but are nonetheless
important.

Social histories for use in capital casesare
quite involved and require not less than 200
hoursof work by thosewith extensivetraining
andexperienceconductingmitigation investi
gations.The two chiefmeansof obtainingpsy
chosocialinformationare1 identification,loca
tion andacquisitionof records,and2 collater
al interviews. All medical,psychological,edu
cational,socialservicesandeducationalrecords
pertainingto the client and the relatives or
individualswith whom he lived areespecially
important.Obtainingrecordsis not a taskfor
psychologists.Psychologistsare not trainedto
find andretrievehard-to-locaterecords,noris
it an appropriateuseof their time. Instead,the
psychologistmustmakeit clearto the capital
attorneysthat areviewof recordsis anessen
tial componentof a competentmental health
evaluation,andshouldprovideto the attorneys
anitemizedlist of recordsneeded.

What aboutmissing records?Naturally, some
recordswill havebeendestroyedor cannotbe
located.This is to be expected.It is not neces
saryto deferone’s opinion indefinitely simply
becauseone set of recordsis unavailable.On
the other hand, an avenueof inquiry should
not be abandonedwhen records cannot be
found. Rather,attemptsshouldbemadeto ob
tain the information from other credible
sources.For instance,if thebirth recordshave
beenlost, it may be possibleto locate indiv
idualswhoaccompaniedthe motherto thehos
pital and remainedwith her and the infant
after delivery. Similarly, criminal recordsmay
not exist, but co-defendantsstill live in the
area.Schoolrecordscouldhavebeendestroyed,
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but teachersremain at the schools the client
attended.The goal is to triangulatethe data,
making every effort to obtaininformation not
only from differentsources,but differentkinds
of sources;i.e., recordsand lay witnesses.In
this way, a good amount of importantinfor
mationcanbeuncoveredandunderstoodin the
propercontext,answeringquestionsto do with
the way in which the offense occurred and
thosefactorslikely to he consideredmitigating
by ajudge and/orjury.

Theecologicalmodel is theframeworktypically
used to conductcollateral interviews. Indiv
idual, family andcommunitydomainsare ex
plored. Inquiries include: birth, medical
including all major illnesses and injuries,
developmental, educational, mental health,
employment/ military, marriage and rela
tionship, and psychologicaltrauma histories.
Interviewsareconductedin thehomesin order
to achieve better rapport and assesssocio
economic status, family dynamics, and the
availability of community support. As with
records, not all collateral witnesses can be
located. However, it is importantto interview
asmanywitnessesaspossible,aseachwitness
provides anotherpiece of the puzzle of the
client’s life, deepeningthe understandingof
how the client cameto see and react to the
world aroundher.

Review of recordsandinterviews of collateral
witnesseshasincreasinglybecometheexpected
standardof carein forensiccases,in largepart
becausecollateral researchhas consistently
beenfound to enhancethereliability of mental
health evaluations. Additionally, extensive
knowledgeof the client andthe facts of the
caseincreasesthe credibility of the expert in
the eyesof the judge and jury. Psychologists
shouldnot be shy aboutenforcingthisunnego
tiable requirementof collateralinformation in
completingforensicmentalhealthevaluations.
Every casecan he seenas an opportunity to
educate attorneys and other members of the
legal teamaboutwhat is entailedin confident
ly determiningcompetency,sanity, andissues
concerningguilt-innocenceandmitigation.The
chiefaim is to expendasmuchtime andener
gy as is necessaryto obtain acomprehensive
picture of the client, while using resourcesas
efficiently aspossible.

Neuropsychologicalexaminationsare another
necessarycomponentof thementalhealtheval

uation.Theneuropsychologicalbatterytypical
ly the Halstead-Reitanor Luria-Nebraska
identifiesorganiccausesof behaviorandhelps
to explain behaviorin the contextof specific
deficits. A full neuropsychologicalevaluationis
neededbecausescreeningtestsoften miss im
portant data, and are clinically and statis
tically much less reliable.Testimonybasedon
neuropsychologicalscreeningscontributeslittle
to a full understandingof the client or the
case,andis vulnerableevento lacklustercross-
examination.The increasedscopeandvalidity
of the informationgeneratedby a full battery
more thanjustifies the extra few hourswork
involved,andprovidesa morereliablestandard
for assessingwith confidencebraindeficits and
the implications for reasoningandbehavior.

The effects of generationalpoverty are well
known. Lack of education, lack of resources,
anddisenfranchisementresult in isolationand
powerlessness.An inability to alter one’s
destinycreatesshame,depressionandanend
less repetition of self-defeatingbehaviors.The
costsof the cumulativeeffectsof abuse,neglect
and simply being forgotten are dear:Victims
more often than not find themselvesin the
mental health or criminal systems,or being
shuffledbackandforth betweenthe two. Each
failure furtherreinforcesasenseof inadequacy
andworthlessness.In theface of theravagesof
inhumanity,onecanbe silently complicit with
theperpetratoror sharethe burdenof thevic
tim’s pain. Oneof the most importantrolesof
mentalhealthprofessionalsis to intervenein
this cycle,bearingwitnessto sufferingandin
so doing helping to restorehopeanddignity.
Mental healthevaluationsareatool for dispel
ling the silence.Narrativereportsbringmean
ing to chaos and give victims a voice where
they once stood mute. Conducting mental
healthevaluationsin forensiccasesas mind
fully andcompassionatelyas one would with
solvent, clinical patients is the only profes
sionalstandardmentalhealth practitioners can
morally or ethically support.

LEE NORTON, PH.D.
1704 ThomasvilleRoad,Suite 179
Tallahassee,Florida 32303
Tel: 904 681-9357
Fax: 904 561-1220

LeeNorton, Ph.D., M.S.W., is a social worker
specializingin condactingpsychosocialhistories
anddevelopingmentalhealth teamsin capital
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cases.Sheis the principal author of a chapter
on mitigation investigations in the Florida
HandbookofCapital Cases,andhastrainedex
tensivelyfor theNational LegalAid andDefen
der Associationand numerousother legal and
social work organizations. Dr. Norton has
workedon more than 70 capital casesat trial,
post-conviction,and clemencylevels, in state,
federal and military courts. Shepractices in
Tallahassee,Florida with her associates,Lisa
Moody, M.S.W.and Con Bauserman.

FOOTNOTES

1In one case,a manwas chargedwith killing
anothermanfollowing anargumentin a barA
mitigation investigationrevealedthat the de
fendant’s son was murderedjust six weeks
prior to the offense for which the defendant
was charged.It was further learnedthat the
victim in the offensehadgiven the knife to the
manwho hadkilled the defendant’sson. The
defendantand the victim arguedin the park
ing lot of the bar andthe victim stated"And if
you don’t quit talking to me, I’ll kill your other
son"andthendroppedto hisknees.Ordinarily,
thisgesturewouldhaveheldno meaning.How
ever,both the defendantand the victim were
Hispanic migrant farm workers who planted
and harvestedtomatoesand kept knives in
their boots for tying string the plants. The
defendant,who suffered from a neurological
deficit that preventedhim from running and
limited’ his rangeof motion,thoughtthe man

haddroppedto his kneesin order to reachfor
a knife. The defendant reflexively pulled a
small caliber gun from his payroll pouchand
‘shot the victim. Jury acquittedthe defendant
on the basis of self defense, accepting the
argumentthatthe defendantperceivedthreat
to himself end: his family and acted de
fensively.Absentathoroughinvestigationand
the involvementof a psychologist,this theory
of defenselikely would not have been dis
covered.

2In anothercase,involving a client who had
beenevaluatedthree times previously, it was
learnedthattheclienthadsteppedon a "Willie
Peter" phosphorusmine in Viet Nam, sus
tainedburnsover 80% of his body,waspacked
in mudtherewere no field medicsfor three
days until he could be evacuated,andsubse
quentlywas treatedfor over a yeara various
burn centers.Later, he becamevery sympto
matic, was dischargedfrom the military the
only careerhe hadever,wantedand, though
having no previous criminal record, began
actingaberrantly,drinkingheavily to fend off
the flashbacksandengagingin criminal acts.
The offensefor whichhe waschargedbattery
occurred during a severe flashback that
distorted his perception of reality and
preventedhim from actingin accordancewith
the law. Despite three evaluationsspanning
five years,no one had learnedof the client’s
experiencesin Viet Nam or his ensuingpro
blems.

DPA’s Recent Hires & Internal Transfers
New Employees

MikeJarmanis anInvestigatorwith DPA’s CovingtonOffice asofAugust5, 1996.He wasformerly employedasapoliceofficer
in BooneCounty,Kentuckyfor 21 years.

Amy Kratz is anAssistantPublic Advocatewith DPA’s Pikeville Office asof July 1, 1996. ShereceivedherJ.D. from Indiana
University Law School in 1996.

Melinda Searsis an Investigatorwith DPA’s Pikeville Office. She receivedherBS in Police Adminstrationfrom Eastern
KentuckyUniversityin May 1996.

Internal Transfers

RichardHoffman is anAssistantPublicAdvocatetransferringfrom theMoreheadTrial Unit wherehe’sbeensinceDecember,
1993 to Frankfort’sAppellateSectionasof August 15, 1996.

LindaSmith is anAssistantPublic Advocatetransferringfrom the LaGrangePost-ConvictionOffice whereshe’sbeensince
May 1995 to the FrankfortTrial Unit asof August 12, 1996.

Bill Spiceris an AssistantPublic Advocatetransferringfrom Directorof the StantonTrial Office to DPA’s CovingtonTrial
Office asof September1, 1996. Bill directedtheStantonOffice for 7 years.
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**DPA**

11th DPA Trial Practice Persuasion
Institute
October 6-11,1996
Kentucky Leadership Center
Faubush, Kentucky

3rd DUI Trial Practice Persuasion
Institute

October 6-11, 1996
Kentucky Leadership Center
Faubush, Kentucky

25th AnnualPublic Defender
Training Conference

June 16-18,1997
Campbell House Inn
Lexington, Kentucky

NOTE: DPA Training is open only
to criminal defenseadvocates.

KACDL AnnualConference
November 16, 1996
Paducah, Kentucky

For more information regarding
KACDL programs call or write:
Linda DeBord, 3300 Maple Leaf
Drive, LaGrange, Kentucky 40031
or 502 243-1418 or Rebecca
DiLoreto at 502 564-8006.

** NLADA **

NLADA AppellsteDefender
October 21-23 1996
Indianapolis, Indiana

NLADA Annual Conference
November11-14, 1996
LasVegas,Nevada

For more information regarding
NLADA programs call Joan
Graham at Tel: 202 452-0620;Fax:
202 872-1031or write to NLADA,
1625 K Street, N.W., Suite 800,
Washington, D.C. 20006.

** NCDC**

AdvancedCross-Examination
December13-15, 1996
Atlanta, Georgia

Theories& Themes
February 27-March 3, 1997
Atlanta, Georgia

For more information regarding
NCDC programs call Rosie
Flanagan at Tel: 912 746-4151;
Fax: 912 743-0160or write NCDC,
do Mercer Law School, Macon,
Georgia31207.

Nothing that is worth anything can be achievedin a lifetime;
therefore we must be saved by hope.

- ReinholdNiebuhr,
The Irony ofAmericanHistory 1952
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Upcoming DPA, NCDC,
NLADA & KACDL EducationVirtues & Values

* Etchedin Stone

Compassion
*Wisdoii

Learning
Equality

* Justice
Service

Community
Truth

Fidelity
Honesty

Conscience
Liberty
Charity
Integrity
Fairness

Trust
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