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Returning violence for violence
multiples violence, adding
deeper darkness to a night al-
ready devoid of stars. Darkness
cannet drive out darkness; only
light can do that. Hate cannot
drive out hate; only love can do
that.

- Martin Luther King, Jr.

T R IRV N AT

Mental Health Forum,
Lexington’s Robert Walk-
er, MSW, LCSW presents a
paridign shifting arlicle on
developing a social history
of a client, Lthal revals com-
prehensive contexl for reli-
ahle decisionmaking. [ncreasingly, the stand-
ard of practice requires a thorough social
hislory in the mental health evaluation pro-
cess in the criminal justice syslem. Long ago
John Blume observed as much in The Advo-
cate. Experience verilies Blume's observations.
Mr. Walker educates us on how to discover a
client's context so decisionmakers have more
confidence in their decision which involves a
citizen’s life or liberty. EDITOR'S NOTE:

This article was commissioned by The Advo- -

cafe Lo inform its readers of the slandard of
practice lor social histories in capital cases
where a defendant’s life is at stake and where
the constitutional focus is not only on the
client’s crime but also who the client. is. It is
likely that secial histories of a lesser degree
will increasingly be relevant in non-capital
criminal cases where the mental state of the
accused is informed by the context revealed
by a social history. Drs. Drogin and Barrett
look at the issues of using out-of-state
experts.

Public Advocate Changes. As Allison Con-
nelly concludes her 4 year term as leader of
Kentucky's Indigent Defense System, Ernie
Lewis begins Lo lead DPA. Thoughts from a
variety of perspectives on our new Public
Advocate are offered in this issue. We also
briefly look at the Public Advocacy Commis-
sion, P & A, and Allison Connelly’s accomp-
lishments.

Criminal Rules Process. Supreme Court
Justice Joseph Lambert describes the pro-
cess the Court has set up to consider changes
in the Keéntucky Rules of Criminal Procedure.

Drugs. What are the side effects of taking
drugs for treatment? Helen Danser from the
Division of Mental Health tells us the side

effects are often significant.

Funds for Statisticians. More and more
criminal law cases evidence a need for the use
of statisticians. While more common in the
civil arena, there are criminal law areas that
are informed by these experts. We look at how
to obtainI funds for them.

‘ Edward C. Monahan, Editor
i
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Chief Justice Administers Oath to

Governor’s Pick for Public Advocate

Erwin (Ernie) W. Lewis, 49, of Richmond took
the oath of office October 14, 1996 in the Cap-
itol Rotunda in Frankfort as the sixth Public
Advocate for the Commonwealth of Kentucky.

Governor Paul Patton named Lewis to the post
on September 17. Patton had stated that he
wanted to find the best person for the job, and
he was present and made remarks at the Ro-
tunda ceremony.

The oath of office was administered by Chief
Justice Robert F. Stephens in the Capitol
Rotunda. Tony Wilhoit, Chief Justice of the
Court of Appeals and first public defender in
1972, moderated the ceremony.

In the position of Public Advocate, Lewis will
head the Department of Public Advocacy,
(DPA), which is in charge of Kentucky’s public
defender efforts and also its protection and
advocacy work on behalf of persons with devel-
opmental disabilities and the mentally ill. He
serves a four-year term.

DPA, which is an independent agency within
the Public Protection and Regulation Cabinet,
headed by Secretary Laura M. Douglas, main-
tains law offices across the state. Douglas said
of Lewis’ appointment, "His mentoring to other

attorneys and his career dedication to pro-
viding quality criminal defense to Kentucky’s
poor provides Lewis with the leadership and
experience to serve in his new role."

DPA is responsible for delivery of public de-
fender services in all of Kentucky’s 120 coun-
ties, providing legal representation to over
100,000 persons annually.

Lewis is a 19-year veteran of Kentucky's public
defender system, having worked as an appel-
late lawyer, regional trial manager, state-wide
chief of trial services and, most currently,
director of DPA’s Richmond office which covers
Madison, Clark, Jackson, and Rockeastle Coun-
ties. "We give you thanks this day for those
whoever now seek to legislate for the common

~ good and for those who seek to implement the

law of the land without prejudice or partiality
to the rich or to the poor or to the powerless or
the powerful," prayed the Reverend Ron Ren-
wick of Lexington’s Second Presbyterian
Church in opening the ceremony.

Ernie has practied for years before Judges
Adams and Jennings. Circuit Judge William
Jennings suported Lewis’ appointment. “Those
of you that are familiar with Ernie’s back-
ground are not at all surprised today, I'm sure,

Chief Justice Robert F. Stephens swearing in Ernie Lewis for oath of office of
Public Advocate with Ernie’s wife, Christie, Ernie, and children, Benjamin and Rachel.
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that he’s here in this position. His deep sense
of devotion to this cause, has keen intellect, as
well as his work ethics has brought him here
today,"” observed Jennings.

Circuit Judge Julia Hylton Adams told Gover-
nor Patton that he did great honor for the 25th
Judicial Circuit in selecting our public advo-
cate. "Ernie is recognized throughout the
United States for his teaching skills and his
willingess to share with young advocates the
art and the passion for the law,” noted Adams.

In reflecting on the remarks of Judges Adams
and Jennings, Judge Tony Wilhoit told those
present, one of the most significant things
about this is the people who have taken Ernie’s
measure ever day, day in and day out, to say
what they’ve said.

After the administration of the oath, Lewis re-
marked, "It’s a great honor to receive the Gov-
ernor’s trust in this way. I've spent my life try-
ing to achieve justice for all poor citizens ac-
cused of crimes and for all those facing legal
problems because of disabilities or illness.” He
emphasized his vision of the right to counsel
for Kentucky’s poor. "The vision and the right
to counsel is all too often unmet. But visions
draw us away from the reality of what is to the
reality of what could be. I will be drawn in the
next four years by the vision of the right to
counsel. I ask you to judge me by that vision.
And hopefully within 4 years we will have
moved just a little closer to justice rolling down
like a mighty river, proclaimed.

Lewis is a 1969 graduate of Baylor University,
who also holds a Master of Divinity degree in
theology from Vanderbilt. He received his law
degree in 1977 from Washington University in
St. Louis. .

Among the goals Lewis has projected for his
tenure as Public Advocate is "educating the
public on the proper and appropriate role of an
independent public defender agency as an in-
dispensable part of the criminal justice sys-
tem."

Outgoing Public Advocate Allison Connelly ob-
served, "Ernie Lewis has been a public defen-
der for nearly 20 years. So, he has a firsthand
knowledge of the many problems and chal-
lenges facing Kentucky’s public defender sys-
tem. Yet, he has no political agenda but to
insure, in criminal cases, quality repre-
sentation of all people who are too poor to hire
a lawyer. His next four years will be difficult,
but I have every faith he will succeed.”

Louisville attorney Robert C. Ewald of Wyatt,
Tarrant & Combs is chair of the Public Advo-
cacy Commission, which oversees DPA, said of
Lewis’ appointment, "Ernie has earned great
respect as a skilled criminal defense lawyer
and proven administrator during his service
with the Department. The Commission is confi-
dent he will be an outstanding Public Advo-
cate."

Praise for the appointment has come from
many other corners as well.

Addie Hailstorks, Director of the National
Legal Aid and Defender Association’s Defender
Division, commented, "Ernie Lewis is a career
public defender, who is recognized nationally
for his dedication to achieving justice for a
scorned population -- the criminally accused.
His appointment to be Kentucky Public Advo-
cate is a welcomed sign of no retreat in the
delivery of high quality criminal defense
services to the state’s indigent accused and
convicted."

KENTUCKY PUBLIC ADVOCATES

1) Anthony M. Wilhoit, 1972-1974
2) Jack E. Farley, March, 1975 - October 1, 1983

3) Paul F. Isaacs, October 1, 1983 - December 31, 1991
4) Judge Ray Corns, Acting, January 1, 1992 - June 16, 1992
5) Allison Connelly, July 2, 1992 - September 30, 1996

6) Erwin W. Lewis, October 1, 1996 -
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According to Deryl Dantzler, Dean of the Na-
tional Criminal Defense College in Macon,
Georgia, said, "Ernie Lewis is an excellent law-
yer, gifted teacher, and dedicated champion of
justice. For 12 years, Dantzler has been dean
of the college where Lewis has taught for the
last decade.

Indianapolis attorney Rick Kammen, a long-
time colleague of Lewis, observed, "He is one of
the few lawyers who could adequately replace
Allison Connelly as public advocate. He is a
dedicated, thoughtful, and brilliant lawyer of
national stature, and Kentuckians should be
proud to have him as their public advocate.”

Jodie English of Richmond, Indiana, an NCDC
faculty member who has taught with Ernie,
said, "Three outstanding candidates were nomi-
nated, one of them the incumbent. The fact
that the incumbent was not chosen will cer-
tainly not deter an attorney with the integrity
of Ernie Lewis from the independence and zeal-
ous advocacy essential to do the job."

Norman Harned, President of the Kentucky
Bar Association, observed, I know Ernie Lewis

Kentucky Court of Appeals Judges Select
Anthony Wilhoit of Versailles as New Chief

is dedicated to the principle of equal justice for
all citizens and that he will continue the tradi-
tion of Allison Connelly and her predecesors.
The public defender’s office is in good hands
and I'm confident that he will see the high
standards that have been a tradition in the of-
fice continue.

DPA's general counsel, Vince Aprile, who has
been with DPA for 23 years commented, "Ernie
has the heart of a litigator and the soul of an
advocate. He has dedicated his legal career to
providing quality criminal defense representa-
tion to the poor, through his own stellar advo-
cacy and through the leadership he has pro-
vided many other public defenders in the De-
partment of Public Advocacy. He is will qual-
ified and well prepared, by service and philoso-
phy, to assume this new role."

Lewis is the sixth person to hold the position of
Public Advocate. Others have been Anthony M.
Wilhoit, Jack E. Farley, Paul F. Isaacs, Ray
Corns, and Allison Connelly.

- - -

FRANKFORT - Anthony M. Wilhoit of Versailles is the new chief judge
of the Kentucky Court of Appeals, replacing Charles Bruce Lester of

Campbell County, who recently retired.

The chief judge is elected by other appellate judges and serves a four-
year term. The judge is responsible for the appellate court’s management

and operation,

Wilhoit is a graduate of Thomas More College, the University of Kentucky College of Law and the University
of Virginia School of Law. Before his appointment to the Court of Appeals in 1976, Wilhoit was the first state
public defender and was deputy secretary for the state Department of Justice.

The Court of Appeals hears cases appealed from a lower court or an administrative agency. The record of the
original trial is reviewed with attorneys presenting the legal issues to the court for a decision.

There are 14 judges on the Court of Appeals, two elected from each of the seven appellate districts in the state.
The judges are divided into panels of three. They travel throughout the state to hear appeals. Their decisions

may be appealed to the Kentucky Supreme Court.

Wilhoit represents the Fifth Appellate District, along with Judge Paul D. Gudgel of Lexington.

- Lexington Herald-Leader, July 4, 1996
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Governor Patton’s Remarks During Swearing In
Ceremony of Public Advocate Lewis

Good afternoon - Chief Justice Stephens, Jud-
ges, Reverend Renwick, Ladies and Gentlemen.

It is a great pleasure to be here as we prepare
to administer the oath of office to Ernie Lewis,
Kentucky’s 6th Public Advocate.

Our nation has long distinguished itself by its
constitutional guarantee that each person will
receive due due in criminal procedings.

The Kentucky Department of Public Advocacy
has the responsibility to serve as legal counsel
to poor Kentuckian’s who are accused of or who
have been convicted of a crime. Through this
service, the Kentucky Department of Public
Advocacy actualizes the due process guarantees
of the Constitution. .

Many judges, several of whom are here today,
have fully supported Mr. Lewis’ appointment.
But for those of you who don't know Ernie
Lewis - let me tell you a little bit about Ken-
tucky’s new Public Advocate.

Ernie Lewis is a twenty-year veteran of the
defender system. He was the defense lawyer in
several high-profile cases.

Ernie Lewis has first-hand knowledge of the
many problems and challenges facing Kentuc-
ky’s public defender system.

He is recognized nationally for his dedication to
achieving justice for his clients.

Governor Patton during his
remarks at the ceremony.

Ernie Lewis received high praise from his col-
leagues. He is described as ‘an excellent lawyer,
gifted teacher, and dedicated champion of jus-
tice’ by one. Another says of Lewis, 'Ernie has
the heart of a litigator and the soul of an advo-
cate’.

Kentuckian’s should be proud to have Ernie
Lewis as their Public Advocate. He is an ex-
tremely capable litigator who is well qualified
and well prepared, as displayed by his leader-
ship and dedication, to assume his new role.

Today, 1 welcome Ernie Lewis as he takes the
oath of office as Kentucky’s 6th Public Advo-
cate and I look forward to our working to-
gether.

- - - R

SIXTH AMENDMENT, UNITED STATES CONSTITUTION (1791)

"In all criminal prosecutions, the accused shall enjoy the right...to have the
assistance of counsel for his defense.”
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The Public Advocacy

Commission

The 12 person Commission consists of a repre-
sentative from each of the law schools, and
members recommended to the Governor by the
Speaker of the House of Representatives, the
President Pro Tem of the Senate, the KBA, and
members appointed by the Kentucky Supreme
Court and the Governor.

The Commission assists the Department in in-
suring its independence through public educa-
tion about the purposes of the public advocacy
system, and has budgetary and general super-
vision responsibilities.

Robert C. Ewald, Wyatt, Tarrant & Combs, is
Commission Chair. Previous Commission
chairs have been William R. Jones, Professor of
Chase Law School and formerly its Dean;
Anthony M. Wilhoit, Kentucky Court of Ap-
peals Judge; Max Smith, Frankfort criminal
defense attorney; and Paula M. Raines, Lexing-
ton attorney and psychologist.

Robert C. Ewald,
Commission Chair

Current members of the Commission are:

Robert W. Carran, Coxington, Kentucky
Susan Stokley-Clary, Frankfort, Kentucky
Robert C. Ewald, Louisville, Kentucky
Jean Gossick, Lexington, Kentucky
Margo Grubbs, Elsmere, Kentucky
Roberta M. Harding, Lexington, Kentucky
Donald K. Kazee, Highland Heights, KY
Barbara B. Lewis, Louisville, Kentucky
Currie Milliken, Bowling Green, Kentucky
Paul E. Porter, Louisville, Kentucky
Maria Ransdell, Lexington, Kentucky
John M. Rosenberg, Prestonsburg, Kentucky

e
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DPA'’s Protection & Advocacy Division

In addition to public defender services, the Protection and
Advocacy Division (P & A), an independent office which
protects and advocates the rights of Kentuckians with de-
velopmental disabilities and mental illnesses, is located in
the Department. The mission of Protection & Advocacy is:

The Protection and Advocacy Division protects and advo-
cates the rights of Kentuckians with disabilities. P & A
assists its clients in understanding options, expressing
preferences, and ensuring these preferences are heard and
acted upon. Through case direction from its clients, P & A
represents its clients’ expressed disability-related interest
in community and institutional settings across the state.

P & A’s systems advocacy efforts are driven by the need to
establish and expand rights and service options and to im-
prove the quality and responsiveness of the existing system
of services. Systems advocacy addresses policy issues which
affect persons with disabilities within legislative and ad-
ministrative forums. Issues identified in P & A client com-
plaints form the basis for systems change initiatives. The
P & A Advisory Board (DD) and P & A Mental Health Ad-
visory Council provide guidance in identifying key systems

change issues that will enhance independence,
productivity, and integration into the community.

P & A aggressively opposes systems change efforts that
could result in reduction of rights/ service options, discrim-
ination, exploitation, or limit informed participation and
consent of persons with disabilities in decision making for-
ums.

P & A values Kentuckians with disabilities as full, equal
citizens entitled to equal access to the same opportunities
afforded to all Kentuckians. Kentuckians with disabilities
are entitled to be free from abuse, neglect, exploitation,
discrimination, isolation, and disenfranchisement and to be
treated with respect and dignity.

P & A is completely independent of any agency or govern-
mental entity providing treatment, services, or habilitation
to persons with disabilities. P & A has federal and state
standing to represent clients’ disability-related complaints
in and out of court. It is the policy of the agency to try to
resolve complaints through informal and administrative
means, using the courts as the last resort.

November 1996, The Advocate, Vol. 18, No. 6, Page 7



Monahan Named DPA Deputy

Ed Monahan, 45, of Lexington has been named by newly
appointed Public Advocate Ernie Lewis as Deputy Public
Advocate. In appointing Monahan, Public Advocate Lewis
stated, "Ed Monahan has been for 19 years a trusted advi-
sor, a valued colleague, and a wonderful friend. He is
nationally recognized as one of the nation’s best attorney
trainers. His creativity is legendary. His advice is ethically
based and honest. I look forward to having him serve in
this capacity over the next four years.”

In the position of Deputy Public Advocate, Monahan will be
in charge of education and development, strategic planning,
public information, editing of The Advocate, rules and
legislation, and other special projects.

Monahan is a 20 year veteran of Kentucky's public defen-
der system, having worked as an appellate lawyer, chief of
trial services, and most currently, director of education and
development. Since 1976 Monahan has represented 11 cap-
ital clients at trial and appeal.

Upon being named Deputy, Monahan said, "I have worked
to serve indigent criminal defendants with a special focus
on trying to improve representation across Kentucky
through education, planning and bringing the best national
public defender thinking to Kentucky. I am eager to work
with Ernie to lead Kentucky’s public defender system to
insure fair and reliable results for the accused. It is a
personal and professional privilege to work with Ernie who
for 19 years has been bringing about the vision of the right
to counsel for Kentucky's poor.”

A native of Ludlow, Kentucky, Monahan is a 1973 graduate
of Northern Kentucky's Thomas More College, and a 1976
graduate of The Columbus School of Law of Washington,
D.C.’s Catholic University of America.

Monahan has been a part of educating public defender
managers across the country though the National Legal

SUPREME COURT OF KENTUCKY

Aid and Defender’'s (NLADA)
Defender Management Train-
ing Conferences in Albuquer-
que, Philadelphia, Chicago,
San Diego, New Orleans, Balt-
imore and at NLADA’s Annual
Conference in Pittsburgh, Tor-
onto, Canada, San Francisco
and Kansas City. He has also
taught defender management
for public defenders in Mis-
souri, New Mexico and Tennessee.

Ed Mnan

Addie Hailstorks, Director of the National Legal Aid and
Defender Association’s Defender Division commented, "The
Kentucky DPA could not have selected a better person for
this critical position. Ed Monahan has been a stalwart
promoter of quality education and development for public
defenders nationwide. NLADA owes much to Mr. Monahan
for his wisdom and guidance throughout the development
of our national programs. The appointment of Mr. Mona-
han is commendable and reflects a strong and continuous
commitment to quality legal representation for Kentucky's
indigent population accused of crime.”

Monahan will be working with Public Advocate Lewis in
collaborating with DPA managers to improve the coaching,
mentoring, and leading at DPA. "In these challenging
times, our clients and employees deserve no less than the
very best leadership,” according to Monahan.

Monahan is the third person to hold the position of Deputy
Public Advocate. David Murrell, now a Louisville attorney,
and William C. Ayer, now an Assistant Commonwealth
Attorney in Frankfort served during Public Advocate Jack
Emory Farley’s eight year tenure.

- - - -

Back Row (left to right): Justice Joseph Lambert, Justice Nicholas N. King,
Justice Walter A. Baker, Justice Donald C. Wintersheimer; Front Row (left to right):
Justice J. William Graves, Chief Justice Robert F. Stephens, Justice Janet L. Stumbo
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Connelly Ends Advocate Term

Public Advocate Allison Connelly’s four year
term ended September 30, 1996. Connelly
continues her career defender service as
Directing Attorney for DPA’s Stanton Office,
replacing Bill Spicer who transferred to DPA’s
Covington Office. As head of Stanton, Connelly
will be directing the defender efforts in Powell,
Wolfe, Estill, Owsley, Lee and Breathitt
Counties.

During her four years as Kentucky’s chief
defender, Connelly brought about many ad-
vances, including increased funding for the
contract and full-time systems, and taking
DPA out of its deficit status. The new funding
provided, among other things, 10 additional
attorneys for the Jefferson County Public
Defender program, and two additional attor-
neys for Fayette County Legal Aid Office. Con-
nelly brought about substantially increased
recoupment from clients.

One of the major undertakings during her
tenure was the Governor’s Task Force on the
Delivery and Funding of Public Defender Ser-
vices. Through the work of the Task Force,
Connelly shepherded successful passage of leg-
islation which created additional funding
through two new fees, a $50 DUI fee and a $40
client administrative fee. These funds were
critical since general fund allocations from the
General Assembly remained flat. KRS 31.185
and 31.200 were amended to create an expert

Allison Connelly‘

witness fund across Kentucky, a sorely needed
permanent resource. Full-time offices were
opened in Covington (trial) and Madisonville
(trial & post-conviction), and a regional de-
fender office was established in Elizabethtown.
At the end of her term, public defender services
were provided through contracts in 73 counties

. and through full-time defenders in 47 counties.

Maximum bills for capital cases contracted out
of DPA due to conflicts rose from $2,500 to
$5,000 per attorney per case. DPA’s capital
trial unit increased in size to meet DPA’s state-
wide capital trial needs.

Performance standards for contract appellate
attorneys were instituted. To save money, DPA
downsized its lean management under Con-
nelly.

The screening process to determine eligibility
for defender representation was improved due
to the work of the Task Force and Connelly by
requiring under KRS 31.120(2) the pretrial
release officer to obtain an affidavit of
indigency.

Connelly’s overriding theme of her term was
equal justice. She was the first woman to head
Kentucky's statewide public defender program.

- - - - - - S

“There can be no equal justice where the kind of a trial a man gets
depends on the amount of money he has."

- Hugo Black, Justice of the United States Supreme Court
Griffin v. Illinois, 351 U.S. 12, 19 (1956).
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A Brief Overview of the
Criminal Rules Committee Process

In Section 116 of the Constitution of Kentucky,
the Supreme Court is granted "power to pre-
scribe...rules of practice and procedure for the
Court of Justice." To assure the orderly and
thorough consideration of proposed amend-
ments to the Rules of Criminal Procedure, the
Supreme Court maintains a standing commit-
tee on criminal rules. Traditionally, member-
ship consists of attorneys from the criminal
defense bar and from the prosecution, from
both rural and urban areas, and usually in-
cludes one or more judges. The Chief Justice
appoints a Justice of the Supreme Court to
serve as Chairperson for a term of two to four
years. The Chairperson has broad discretion in
appointing Committee members.

A rules cycle begins in the fall of each year and
the Committee receives proposals until the end
of January or perhaps a little thereafter. All
proposals must be in the form of a rule with
new material underlined and language to be
stricken placed in brackets. The proposed rule
should be accompanied by a letter explaining
the reason for and benefit of the change. The
proposal and accompanying material should be
sent to the Chairperson who will then provide
each member of the Committee with copies of
all documents. After receiving the proposals,
the Committee meets on one or more occasions
and after thorough discussion, votes to recom-
mend adoption, amendment or rejection. In this
process, the Committee considers the impact of
each proposal upon the practice of law and the
administration of justice and furnishes its re-
commendations with arguments pro and con to
the Supreme Court for its consideration. Prior
to the Bench and Bar publication deadline, the
Supreme Court reviews each proposal from the
Committee so determine if any should be elimi-
nated at that time In general, rules proposals
which are favorably recommended by the Crim-
inal Rules Committee are sent forward by the
Court for further consideration which includes
publication in the Spring issue of the Bench
and Bar and consideration at the rules hearing
held in conjunction with the annual KBA
convention.
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The rules hearing which is held immediately
prior to the convention is presided over by the
entire Supreme Court. Members of the Bar and
laypersons are invited to orally address the
Court in support of or opposition to any pro-
posed rules amendment. The purpose of this
hearing is to provide interested persons with
an opportunity to orally inform the Court of
their views and to give the Court an oppor-
tunity to ask questions and, in general, give
thorough consideration to the views which may
be expressed. After the rules hearing, written
comments are solicited from those wishing to
be heard funkier and such written comments
as may be received are duplicated and furn-
ished to each member of the Supreme Court
prior to final consideration.

In the early fall, September or October, the
Court votes finally as to adoption or rejection
of rules proposals and thereafter the cycle
begins again.

At present the Court is considering modifica-
tion of the rules committee process into a two-
year cycle In recent years, a number of rules
proposals which are substantially the same are
made each year and it has begun to appear
that the time of Committee members and the
Court is not being used wisely.

Currently serving members of the Criminal
Rules Committee are Judge Bill Cunningham
of the 56th Judicial Circuit, Eddyville; Karen
Greene Blondell, Commonwealth’s Attorney,
Middlesboro; Ray Larson, Commonwealth’s At-
torney, Lexington; William E. Johnson, Frank-
fort; Frank W. Heft, Jr., Public Defender,
Louisville; David A Sexton, Deputy Attorney
General, Frankfort; Jerry J. Cox, Mt. Vernon;
and Chairman Joseph E. Lambert, Justice,
Supreme Court of Kentucky, P.O. Box 989, Mt.
Vernon, Kentucky 40456.
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Fundamentals of Biopsychosocial

Evaluation in Forensic Cases©

There are three mental health evaluations that
have use in forensic environments: psychiatric
evaluations, psychological assessments and bio-
psychosocial evaluations. Statutes and individ-
ual court practices influence which of these
three is relevant in various proceedings. The
psychiatric evaluation typically focuses on the
diagnosis of mental disorder or mental state of
a defendant. The psychological assessment uses
various instruments to outline and define per-
sonality traits, emotional or psychological dis-
orders and intellectual capacity. The biopsycho-
social is the integrative assessment of an
individual that brings medical, psychological,
social, familial, educational, economic and
cultural factors into a comprehensible eval-
uation of the person. It can either preceed
other more specific evaluations or it can serve
as the summative assessment that blends find-
ings from other reports. Where the psychiatric
is performed only by psychiatrists and psycho-
logicals by psychologists, the biopsychosocial is
performed by clinical social workers, psycholo-
gists and other nonmedical mental health pro-
fessionals. When correctly performed, the
biopsychosocial evaluation summarizes all the
significant factors in a defendant's life and
presents the most salient characteristics in
comprehensible ways. This comprehensive
quality accounts for the increasing importance
of these evaluations in criminal proceedings.

In clinical settings outside the forensic realm,
the biopsychosocial evaluation summarizes the
person's development and current living situa-
tion so as to set the stage for treatment. In
fact, the objectives and methods of the treat-
ment plan should arise directly from the find-
ings of the biopsychosocial assessment. In clin-
ical situations, the biopsychosocial is but a tool
to support the treatment process; its only read-
ers should be other clinicians and its contents
should be understood solely in the context of
treatment processes. Nonclinical uses of clinical
information, however, appear to be on the in-
crease. Disability claims and insurance claims
call for the release of medical records and
numerous other legal and quasi-legal proceed-

ings drag clinical records into their processes.
Furthermore, clinicians from all mental health
disciplines find themselves drawn into court-
room proceedings to render opinions about
their clients based on what has been learned
during treatment episodes. What one learns in
the context of treatment is likely to be very
different from what is learned in forensic pro-
cesses. The translation from therapist-helper to
courtroom player creates considerable ethical
quandary for the conscientious clinician. There
is perhaps wisdom in keeping the two realms
distinct rather than allowing them to be
blended into one all-embracing role for the
clinician.

The use of a clinical document for other than
clinical purposes is generally a misuse of the
information. Little can be done, however, to
remedy the steady hemorrhaging of private in-
formation into public arenas. One of the more
troubling areas where this is occurring is in
criminal justice processes. A document that
was written expressly to guide a clinician in a
treatment approach becomes a segment of evi-
dence - an “expert's” view of an individual. An
expert's view is likely to have the aroma of
“truth” about it, and perhaps this is why there
is the desire to bring mental health experts to
testify about defendants in criminal trials.
With this in mind, the clinician (particularly
those who have rendered treatment to the de-
fendant) will need to exercise restraint in
evaluative reports in order to avoid misrepre-
sentation of defendant accounts and profes-
sional opinions as facts. Clinical records often
do not make this distinction clear and client
reports or professional inferences can appear as
“facts.” Clinicians need to be reminded that
hearing a client describe events does not mean
that those events are true or that the clinician
has some unique capacity to make a determin-
ation about their truthfulness. The clinician
must be wary about overstepping the bounds of
the role as an expert and placing himself or
herself as the arbiter of truth before a jury or
judge - particularly when that clinician has
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been involved in treating the individual before
assuming a forensic role.

What is at issue here is not the use of mental
health experts, but the proper way to go about
using biopsychosocial information in forensic
settings. The recommended way to do this is
not to use existing evaluations which have been
written out of context, but to conduct evalua-
tions with the forensic situation clearly defined
as the purpose and audience of its findings.
Nonmedical mental health professionals might
feel intimidated by psychiatric presence in
criminal proceedings. This discussion of the
ingredients of a biopsychosocial is intended to
increase the level of professional competence
and personal confidence in these evaluations.
Thoroughness is the essential factor and the
clinician who pays attention to detail will have
no reason for anxiety about psychiatric opin-
ions that vary from the biopsychosocial. Well
developed psychiatric opinions should cover the
same ground as that covered by the biopsycho-
social evaluation. '

The Forensic Perspective

The term forensic is used throughout this pa-
per as if it were a unitary notion. It is not; it
covers a waterfront of legal and quasi-legal
proceedings in criminal and civil areas and
there are considerable differences in the form
and content of forensic evaluations in these
different environments. This discussion focuses
on the criminal arena within which there are
three distinctly different forensic perspectives
that condition the nature and metheods of the
evaluation. This perspective arises out of the
legal context of the assessment. The three con-
texts include: 1) defense, 2) prosecution and 3)
friend of the court.

As the reader reviews the purposes of the for-

ensic biopsychosocial below, attention should
be paid to the particular stance of the evalua-
tion and the degree to which the purpose is
conditioned to meet the needs of the context.
For example, the defense posture generally
calls for more attention to the individual and
complicating features - the mitigating and ag-
gravating circumstances of the case. A prose-
cution perspective, on the other hand, will
bundle the pathological descriptors that convey
the degree to which the defendant is different
from others and is incapable of reform. The
friend of the court position most nearly approx-
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imates the clinical perspective in that it ap-
pears to be more “objective” (an illusion) by not
taking an adversarial role as the others do
although the “friend” is often drawn into the
adversarial process upon rendering an opinion.
The “default” perspective used throughout this
paper is the defense role, but the reader should
be alert to the different possibilities as each
topic area is covered.

The Purpose of a
Forensic Biopsychosocial

The purpose of a forensic biopsychosocial is
four-fold: 1) to present salient clinical features
in a narrative context, 2) to present a plausible
portrait of the person that invites empathy, 3)
to offer a comprehensible context for the ac-
tions taken by the individual and 4) to ap-

_praise the individual's potential for change or

rehabilitation.

1) The Narrative Context: In clinical set-
tings, professional descriptions of a “client” are
often collages of information about his or her
key life events, symptoms, thought processes
and qualities of emotion and mood. The pro-
fessional understands the structure of the
information and has little difficulty moving
from one domain of information to another.
There is a conceptual order to the clinical
document that follows agreed upon formats for
describing the client's level of functioning. By
contrast, there is merit to using a historical or
narrative structure for presenting information
in forensic evaluations so that jurors can begin
to understand the evolution of the person in the
environment. The narrative context does not
mean that the evaluation must be written in a
strictly historical way, but that the funda-
mental narrative structure of the individual's
life is represented at some point in the report.
The narrative can be part of the summary of
findings, where the clinician gives a meaning-
ful view of the individual or it can be the
introduction of the evaluation. The clinician
who wishes to make a rhetorical point of the
testimony will give the narrative both at the
beginning of her or his testimony as well as
later on. At a minimum, the clinician should
use narrative to capture the presenting situa-
tion for the evaluation - namely, the events
leading up to and including the crime.

From a defense perspective, the clinician
should define the individual's psychiatric or
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psychosocial disorders in the context of the
individual's history. The juror can begin to
make inferences about causes and effects based
on the narrative of events. Most of us under-
stand our own lives in the context of our
“story,” the events that have occurred and the
things we have done and, since jurors are
generally “lay” people, it makes sense to build
upon their accustomed ways of understanding
life. Life events can begin to delineate miti-
gating and aggravating circumstances that can
influence the court’'s understanding of the
crime. From a prosecution perspective, the
pathology will be stated in conclusive and
absolute terms so as to portray the depth of
disorder present in the defendant.

2) Plausible Portrait: The prosecution’s pre-
sentation of facts in a criminal proceeding is
designed to show the differentness of the defen-
dant. There is a circularity to its argument: the
person's acts demonstrate his or her barbarity
and the very barbarity of the individual helps
explain why he or she could have done what he
or she is accused of. The intent of the approach
is to convince the juror of the “otherness” of the
criminal, the demonic quality; it is designed to
destroy empathic feelings, for if one can ident-
ify with the criminal, then punishment be-
comes harder to decide. Prosecution wants to
reduce the defendant to an abstraction or a
“thing” that is distinctly different from the
juror. Defense strategies, on the other hand,
attempt to diminish the willful quality of the
defendant and so they either demonstrate the
degree to which the defendant was a victim or
they aim at establishing the image of a real
person with whom the jury can identify. Juries
have difficulty with portrayals that exaggerate
the victimhood of the defendant. What is more
compelling is a realistic portrait of the indiv-
idual as someone with whom one can identify;
it must be a plausible person - neither too
demonic nor too helpless.

The applied behavioral sciences have tended to
move away from the study of intentionality.
Most clinical discussions of a client's behavior
will focus on the various biochemical, social/
environmental and developmental influences
that can account for the client's actions. Inten-
tionality is generally not a concern except with
those individuals who are seen as being per-
sonality disordered. In these cases, the clin-
icians attribute most of the origin of problems
to the intentional set of the individual. Crim-

inal justice, however, places a high degree of
importance on intentionality since it is a
formative ingredient in determining the crim-
inality of the defendant's actions. The forensic
portrait should capture the degree to which the
individual truly has available choices and the
degree to which he or she recognizes and acts
on those choices.

3) Environmental Context: No one exists in
a vacuum. The art of forensic assessments lies
in the conveyance of the texture of the defen-
dant's world. Choices always seem abundant
from the position of a courtroom long after the
crime has been committed. One of the goals of
the forensic biopsychosocial is to render the
constraints of the individual's world. This is
not an easy task, since the evaluator might
not have a good feel for the substance of the
individual's environment and culture. If the
evaluation does not capture this quality of the
individual, it will have missed a salient feature
that is essential for the juror to understand.
The evaluation should define the specific fea-
tures of the environment, both during the de-
fendant's development and during the period
when the crime was committed. The prosecu-
tion stance will lead the evaluation to portray
the environment as either one that afforded as
many positive as negative -choices or it will
feign concurrence with the defense and portray
it as a hopeless mixture of two totally destruc-
tive forces - the self and its chosen world.

4) Rehabilitation Potential: The evaluation
should describe the individual's strengths or
redeeming features that point toward a possi-
bility of positive change with appropriate
support or treatment services. A very bleak
and tormented life might show considerable
potential for growth and development in spite
of all the grim historical events. Prognostic
statements should be framed in terms of realis-
tic potentialities.

These four purposes guide the organization, the
content and the tenor of the evaluation and, as
mentioned above, they must be adjusted to the
particular legal context of the evaluation.

Procedural Guidelines
The preferred practice is to use clinical pro-
cedures to produce forensic documents, not to

make forensic use of clinical documents. In
other words, the forensic evaluation should be
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a special clinical procedure that is distinctly set
apart from clinical functions per se. The rea-
sons for this include the ethical concerns about
the degree to which the client understands the
context for personal disclosures. An evaluation
that took place as a part of treatment is quite
different in its impact upon the client's deci-
sions about disclosure. When the individual
has made these disclosures as a part of treat-
ment, there is generally a very different
motivation from what one might see in forensic
settings. One cannot assume that the disclos-
ures made in the course of clinical discussion
would necessarily be made in the forensic case.
Ethical and legal dimensions of these evalua-
tions must be followed in strict order in order
to not compromise either client's privacy or lib-
erty interests or the professional’s credibility.
There are six major steps in conducting the for-
ensic biopsychosocial assessment:

1) securing a proper court order or a contract
(the context for the evaluation);

2) obtaining informed consent and permission
to evaluate the individual;

3) obtaining proper releases of information and
obtaining the records from relevant sources;

4) performing the evaluative interviews and
observations;

5) reviewing the content and impressions with
the individual (and counsel if this is a
defense case); and

6) submission of the report and findings.

Item 5 might disturb some evaluators - parti-
cularly if there is a belief that the individual is
going to try to exercise editorial control. This is
not at all the intent; it is merely a way of keep-
ing the process honest, accountable and proper-
ly focused. If the evaluator cannot look the
individual in the eye while giving the content
of findings and opinions, then there is reason
to be concerned. Given that the liberty interest
or even life of the individual might depend up-
on those findings and opinions, it seems worth-
while to give the individual the opportunity to
hear them first hand and at least respond to
them.

The Six Steps of Evaluation

1. Proper Order or Contract - the Context
for the Evaluation: It is good to know for
whom one works. Communication in the
court system is at times sluggish, but it is
generally awesomely “correct.” The eval-
uator should be crystal clear about who is
requesting the assessment and the exact
uses that are envisioned for the report. Gen-
erally, it is a defense attorney requesting
the evaluation, but in cases where the court
is requesting it, the evaluator should make
certain to get a court order. The evaluator
should have a clear understanding with the

6 ELEMENTS OF THE EVALUATION PROCESS

. Numerous Interviews of: Client;

. Collateral Interviews of Family, Significant Other Persons;

. Review of Records;

. Taking of Life and Health History, and Doing a Mental Status Exam;

. Review of Reports of Other Professional Opinions of the Client;

. Application of Research Data.
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attorney as to the desired goal and the
methods of defense that the attorney is
planning to use. Much grief can be avoided
by having this frank discussion at the very
beginning of the case, rather than later
when a clash of values or approach has
arisen. The clinician must establish the
parameters of truthfulness that are not to
be abridged in the process. Wise forensic
practice flourishes neither in rigid ethical
purity nor in meretriciousness. The eval-
uator should assess the attorney's strategy
to determine his or her degree of accord
with it in ethical terms. It is not the bus-
iness of the mental health professional to
raise concerns about the purely legal dimen-
sions of the case, but ethical issues can be
cause for great concern and should be re-
solved prior to beginning the assessment of
the defendant.

. Informed Consent: The defendant should
be given clear and relevant information
about the nature of the evaluation and the
legal context within which it will be done.
Often the individual has but a crude under-
standing of the processes involved in court
proceedings and all of the evaluations that
might be enlisted. The evaluator has an
ethical duty to explain this in detail ir-
respective of what the attorney might or
might not have done. The evaluator should
also obtain permission to interview family
members and other collaterals. Technically,
this permission is not required, but, in the
interest of preserving an ethically sound
relationship with the defendant and family,
it is advised to seek it. Once the interviewer
has established contact with collaterals,
there is a duty to obtain their informed con-
sent and permission to participate in the
assessment. The consent must be in written
form with all signatures witnessed.

. Releases of Information and Review of
Records: The evaluator should obtain auth-
orization to release any and all medical or
psychological records from the defendant's
previous providers to the clinician. This
should include records from inpatient stays,
residential care for substance abuse or other
disorder and any and all outpatient records.
Criminal records, evidence of placement in
group homes, fostercare or other social ser-
vice interventions in the individual's youth

are helpful. The more information the clini-
cian has, the better the evaluation.

. The Evaluation: The actual evaluation

might be conceived of as a process rather
than a discrete interview. The evaluation
consists of six major elements:

a)  There will be numerous interview ses-
sions. This allows for questioning from
different perspectives and within differing
contexts, thus giving the clinician the
opportunity to check the reliability and
consistency of critical responses.

b) Collateral interviews with family mem-
bers and sexual partners are critical. Where
possible, these interviews should be con-
ducted as home visits. Obviously, time
constraints limit one's ability to do this, but
much can be learned from seeing the defen-
dant's home and from experiencing his or
her culture in an immediate way. The per-
spectives gained from other family members
are also crucial in forming meaningful
impressions of the family of origin and the
veridical strength of the defendant's version
of this past. These collateral contacts also
help in gaining information about the indiv-
idual's current family and social relation-
ships. When the case involves spousal homi-
cide, the collateral interviews are essential
as they can establish the vital context with-
in which the crime was committed and can
ramify the personal qualities of the defen-
dant in ways that can be very helpful.

c) Police reports, investigative reports,
witness statements and factual evidence
should be reviewed by the clinician. This
information should be viewed as simply one
version of the reality - not the absolute
truth to which one tries to get the defen-
dant's responses reconciled.

d) The interviews with the defendant will
involve taking the life and health history
and doing a mental status examination. The
full content of this part of the biopsycho-
social will be reviewed fully in the balance
of this paper.

e} The various reports and records from
other providers should be integrated into
the clinical assessment. Part of the task of
a forensic biopsychosocial is to assimilate
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disparate professional opinions, histories of
treatment and other assessments into a co-
herent picture. Differences of perspective
should be accounted for and reconciled
where possible. Where this is not possible,
the differences of opinion should be ex-
plained as such and the underlying assump-
tions or biases of evaluators can be dis-
cussed.

) Research data should be applied to any
clinical opinions about the defendant. The
clinician should even cite contradictory
research findings and show how and why
one perspective on this is chosen over the
others. Citations should be from empirical
research, not “authorities™ who have pro-
pounded theories or voguish “disorders” in
popular books. Theory has sometimes been
helpful in welding together the many dis-
parate pieces of information about a defen-
dant's mental or emotional condition, but in
the harsh cross examination environment of
today, empirical findings will be far more
potent.

The Biopsychosocial Format
and Content

L. Identifying Information and Con-
text of the Evaluation: The clinician should
state the individual's full name, age sex, race,
marital status, address, and occupation and
location where and when the interviews have
been conducted.

Example: “Ms. Jane Logan Doe, a 27
year old white female, separated, who
lives at 233 Locust Street in Lexington,
Kentucky. She was interviewed on three
occasions in the Metro Detention Center
in Lexington, Kentucky on the dates of
21 November 1995, 3 December and 9
December 1995.”

The location ef the interviews can be of great
importance, both to the clinical findings and to
the conduct of the defense around those find-
ings. Interviews that are conducted in cor-
rectional facilities leave their imprints, but
they are sometimes difficult to interpret. Has
the individual been as completely forthcoming
as she or he would be in the outpatient world?
The answer can be both “yes” and “no.” The
desire to tell someone something that might
lead to freedom is very powerful and can pro-
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duce distortion. Likewise, the lack of authentic
privacy can inhibit full disclosure of matters
that the individual thinks might result in
either other charges or complications to the
case. It is often difficult to ensure even a
boundaried confidentiality in correctional
settings since the clinician is not in control of
the environment.

The evaluator should state the specific context
for the evaluation. This includes a statement of
the charges facing the individual, the status of
the case at the time of the evaluation, the par-
ty who requested the evaluation and the ques-
tions that the biopsychosocial assessment has
attempted to answer.

Example: “Ms. Doe has been convicted of
manslaughter and is currently awaiting
sentencing before Judge Tenzing Norgay,
XX Division, Jefferson Circuit Court in
Lousville, Kentucky. This evaluation was
undertaken at the request of her attor-
ney and it addresses the mitigating fac-
tors behind the commission of the crime,
including the impact of numerous pre-
vious traumas on her at the time of the
commission of the crime.”

II. The Defining Reason for the
Evaluation - Presenting Problem: There
are two principal presenting situations for
forensic evaluations: 1) situations that call for
opinions to guide the determination of guilt or
innocence and 2) situations that call for infor-
mation to assist in sentencing options. The pre-
senting circumstance provides clear guidance
for the kind of exploration that the clinician
should undertake. The first of these focuses
more on the individual's moral and cognitive
capacities where the second focuses more on
rehabilitation capacities. With the first of
these presenting situations, the clinician might
use two major components: 1) the defendant's
view of the circumstances before and after the
period of the crime, and 2) a summary of “ob-
jective” reports from the police or victims.

1. The clinician should elicit the indiv-
idual's understanding of the circumstances
of the referral and the reason for the eval-
uation. Secondly, the clinician should have
the individual describe the circumstances of
the crime as a way of gaining his or her
understanding of the events and the “frame”
that the individual is putting on the exper-



ience. The salient features of the individ-
ual's view should be recorded in his or her
own words in quotes. The individual's ac-
counting of the facts is important, but,
perhaps, even more important to the eval-
uative process is the rationale that the
individual gives to the events. The individ-
ual’s attributions of intentionality to others
can be significant as it can provide leads to
family or social relationships that might
have had significant impact on the individ-
ual's behavior. Reports of severe distortions
of power and control are among the more
meaningful elements that the clinician
should pay heed to. The assessment of the
individual's cognitive capacities must be
integrated into the dimension of guilt ascer-
tainment. '

2. The clinician should either distill a
brief account of the events as they are
defined by official reports or simply give
evidence of having reviewed witness state-
ments, police reports and any other factual
evidence. This is done as a way of ground-
ing the evaluation and also as a way of
showing the court that the clinician is
aware of the “official” version of events and
has not blindly followed the defendant into
a swamp of distortion.

III. Early Personal and Nuclear
Family History: This part of the biopsycho-
social establishes the basic developmental and
core family features from birth through adoles-
cence. It encompasses the genetic, cultural,
social and interpersonal aspects of the early
family environment and the role that these ele-
ments will play in the formation of the adult
character.

A. Geneticinfluences and intergenera-
tional trends: The most effective way to
obtain and represent all of the genetic loads
on character formation is through the use of
a genogram. This simple graphic tool lets
the jury and other evaluators see the ac-
cumulative quality of genetic and intergen-
erational influences that are of a destructive
nature. By representing the three genera-
tions preceding the defendant, one can ob-
serve a pattern of biological factors that can
become a part of mitigation in defense pro-
cess. This is a two-edged sword, however,
and must be displayed with caution as the
genetic influences can easily be charac-

terized as “wired in” and can be used to
rationalize either death or long terms of
incarceration since the prospects for change
are seen as small. Organically determined
disorder has the advantage of being seen as
outside the scope of individual intentional-
ity and thus it offers substantial mitigative
strength, but caution is advised in cases
where there might be a tendency to view
the individual as beyond rehabilitation.

The genogram offers the clinician a device
for selective representation of traits and
trends in the family. For example, if the
case involves.a crime where alcohol or drugs
were a factor, then the genogram can focus
on the presence of drug or alcohol problems
in the family. Likewise, seizure disorders,
mental retardation, learning disabilities and
other traits can be selected for their rele-
vance to the issue at hand.

In order to construct the genogram in a con-
vincing and competent manner, the clinician
must have a thorough command of those
disorders that show high comorbidity coeffi-
cients and a high degree of intergenera-
tional transmission. The tracing of single
disorders will catch but a small part of the
genetic pattern while sensitivity to comor-
bidites will identify the full array of
potential limitations with which the individ-
ual was struggling. The clinician must also
be alert to comorbidities that do not share
obvious genetic or biological commonalties
such as the co-occurrence of schizophrenia
and PTSD. Clinical wisdom tends to look
down the most traveled pathways; but for-
ensic process often calls for innovative
examination of less frequented associations.

B. Nuclear family characteristics: The
nuclear family contains numerous elements
of relevant history. Among the more impor-
tant influences of the family is the degree to
which violence was a part of the environ-
ment. There are two aspects of violence that
are particularly relevant to the forensic bio-
psychosocial evaluation: 1) being a victim of
violence as a child and 2) witnessing vio-
lence toward other family members. Both of
these should be explored in any evaluation
of defendants charged with violent offenses.
Particular attention should be paid to the
age at which the individual was exposed to
the violent behavior, as evidence suggests

November 1996, The Advocate, Vol. 18, No. 6, Page 17



that the earlier the trauma, the greater the
likelihood of damage to the formation of
self. At later years violence damages emo-
tional systems and behavioral learning, but,
in early development, it acts directly on
identity and self. Normal development calls
for an interplay of natural biological pro-
cesses with environmental nurturance: vio-
lence truncates natural potential.

Sexual abuse has effects on the develop-
ment of self and self concept, the emotions
and behavior that are similar to those of
violence. The earlier the age of exposure,
the greater the likelihood of damage to self.
Later exposure is more likely to be corre-
lated with Post-Traumatic Stress Disorder
than to damage to the formation of self. The
individual who was exposed to sexual abuse
in childhood carries a hightened risk of be-
ing sexually or physically abused in adult-
hood. This is attributed to the victim's tend-
ency to adopt survival techniques in child-
hood that become counterproductive in
adulthood. The coping style of being avoid-
ant or dissociative can lower the individ-
ual's ability to defend herself against the
intrusions of a perpetrator.

The high degree of acceptance of sexual
abuse as a factor in psychopathology has
perhaps led to too simplistic a use of it in
understanding the evolution of self and
symptom. Too often, one discovers a history
that describes an individual as having been
“sexually abused” with little or no speci-
ficity. The forensic evaluation that rests on
this kind of simplification will probably be
unconstructive. Physical and sexual abuse
need to escape their labels. The biopsycho-
social should define the specific actions that
were perpetrated on the individual and
might even avoid the de rigueur label since
the overuse of the term might even prove
counterproductive to the purposes of the
evaluation.

With sexual and physical abuse, the clini-
cian should assess the degree to which the
child was subjected to threat and fear. The
research on psychological symptoms result-
ing from abuse suggests that terror is one of
the more powerful contributors to pathology.
Violent acts might have been infrequent
and brief in duration, but a pervasive
atmosphere of fear and intimidation, threat,
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and pernicious attitude toward the child can
be profoundly damaging to the evolving
sense of self. Persistent and pervasive fear
is now understood as having effects on
brain areas (the hippocampus) that direct
and retrieve memories. The assessment of
terror in the individual's life is one of the
pivotal factors in understanding the individ-
ual's world view and capacity to think, feel
and behave.

Another ingredient that is a significant
contributor to symptoms and distorted self
formation is the element of objectification
involved in sexual abuse. Paradoxically, we
humans seem to be better equipped emo-
tionally to deal with abusive acts that are
personally directed versus those that are the
result of merely using us as objects of
gratification. The clinician should assess the
degree to which the individual was sub-
jected to a perpetrator's instrumental style
of sexual or physical abuse.

As appealing as the signal events of abuse
can be in the forensic evaluation, the com-
binatory influences of other factors such as
neglect, substance abuse or dependence and
rigidity of parental beliefs and behaviors
should be examined. There are few “single
bullet” hypotheses that can explain complex
human behaviors and the successful foren-
sic evaluation will pay heed to the multi-
plying effects of various factors rather than
merely settling with the most obvious one.
Sexual trauma at an early age (ages 4 - 7)
combined with neglect offers one of the most
potent ways to destroy the evolving self. Not
unlike the recent attention to psychiatric
comorbidities, the combinatory effects of
destructive interpersonal and familial
relations deserves close attention in the
forensic evaluation. The question that arises
from this inquiry is “what adversity did the
individual face in meeting the challenges of
development and what are the probable ef-
fects of the missing fundamental biopsycho-
social ‘nutrients’' to that development?” A
sophisticated assessment of the abuse phe-
nomena will conflate 1) the history of speci-
fic abuse with 2) the elements of terror and
instrumentality and with 3) the ambient
environment of neglect.

In many forensic cases, the individual will
have had foster placements during child-
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hood. These placements, along with other
early residential treatment placements
should be explored in some detail. Early
foster care can have ramifications on the
degree to which the child found dependable
and reliable attachments. Some foster place-
ments are very positive and others merely
repeat abusive experiences for the child. It
is probable that the individual's account of
these foster placements is distorted, but
whether true or not, these accounts repre-
sent the individual's perspective on this
period of life. The unsettled nature of
fostercare can have untoward effects even
when the foster parents have been helpful.

With all of these history events, it is critical
that the evaluation read “the client reports
a history of this event at age X" rather than
“at age X, the client experienced this event”™
The first version records the phenomeno-
logical where the second suggests fact. With
all history issues, the report should con-
sistently make a distinction between what
is known versus what is reported by the
individual. This is critical to the science of
the matter, the ethics of proper evaluation
and the verification of the evaluator's
objectivity.

As mentioned earlier in this article, the
clinician should use great care in delineat-
ing the abuse history. A too morbid picture
can easily lead to a juror's conclusion that
the individual is hopelessly damaged and
beyond rehabilitation. The attempt at por-
trayal of profound victimization can backfire
into a depiction of pathology with which the
juror cannot identify and toward which
there is only a feeling of fear. Should the
clinical portrait create a feeling of fear in
the juror, then the aims of the defense will
not be met while those of the prosecution
will be.

Procedural tips:

The clinician who wishes to obtain a useful
early history of personal and family events
will adopt a noncommittal posture that
makes untiring use of generally open-ended
and sometimes presumptive questioning.
The clinician should be very cautious about
the even subtle display of affect during this
questioning process since it possible to
influence the individual's account of sen-
sitive matters. There should be very few

questions that can be answered with “yes”
or “no” and the clinician should not provide
answers through the content of the ques-
tion. The style ought to be so matter of fact
as to not give the individual suggestions of
desired content.

Example: “Could you describe for me
what it was like in your family when you
were in grade school? And what about
before that? Do your brothers/sisters see
it the same way? How do you think they
would describe your family at that time?
What was the hardest thing to deal
with? What were the best things about
your family? When you were a child, to
whom did you feel closest? Why? How
did you react to what was happening
when X happened to you? How did your
brothers/sisters react when these things
happened? If I were interviewing your
mother/father, what would they say
about you at that time? How would they
describe you?”

When seeking additional information about
the sequence of events, ask, “And then what
happened?” instead of more close-ended (but
seemingly obvious) questions like “And did
he do this to you many times or only the
one time?” The more indeterminate the
question, the greater the opportunity for the
individual to give authentic responses.
Obviously, there are times when the clini-
cian must hone in and probe for specifics
through more determinate questioning, but
as a general rule, the less restricted mode is
recommended. (Another exception to this
lies in the use of presumptive questioning
which is described below.)

The least advised way to get abuse informa-
tion is to ask, “Were you abused as a child?”
The defendant situation provokes intense
motivations to see self as a victim of others.
For the clinician to walk into this with sim-
plistic questions is to do a disservice to the
individual. The task of the forensic evalua-
tor when working for the defense is to avoid
stereotypy; simplistic questions exaggerate
the superficial traits of the individual and
thus contradict the intent of the process.

C. Early development and personal

events. There are four domains that should
be covered in this section: 1) prenatal fac-
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tors (if known), 2) early childhood develop-
ment and adaptations, 3) middle childhood
and 4) adolescence.

1. The individual's prenatal conditions
can be relevant to the understanding of
cognitive ability, impulse control and other
aspects of the adult personality. This
information is obviously not easy to obtain
in most cases and it can be subject to
substantial distortion. It is, nonetheless, an
important area for inquiry and, should
there be any relevant findings, they should
be identified in the report. Among the fea-
tures that can be relevant are: pre- and
perinatal maternal use of alcohol, tobacco,
cocaine and marijuana. These substances
have been shown to influence fetal and
early childhood development of cognitive
capacity, behavioral controls and emotion
regulation. There is no certain relationship
between the maternal use of these sub-
stances and impaired outcomes for the
child, however, and clinical inferences from
these data should be treated carefully.
Again, as with abuse histories, a conclusive
portrayal of severe neurocognitive harm
caused by maternal drug use during preg-
nancy can lead to a juror's belief that the
individual is incapable of change or rehabil-
itation.

If obtainable, the individual's developmental
milestones should be correlated with norms.
Delays in development are not uncommon
among individuals who are affected by vio-
lence and who perpetrate crimes. These
findings, when discoverable, should be
referenced but used with care in forming
clinical conclusions.

2. The early childhood of the individual
can show traits that are significant to the
clinical impression of the adult defendant.
Early incidents of aggressive behavior -
particularly when accompanied by injurious
aggression - are among the more reliable
indicators of antisocial personality forma-
tion. When these traits are accompanied by
quasi-adult or truly adult sexual behaviors
during early childhood, the likelihood of
antisocial personality becomes all the
greater. Other early childhood adaptations
should be evaluated and compared to later
behaviors. This can be helpful in sorting out
the contributions of temperament and sig-
nal events in shaping later adaptive pat-
terns. In general, the more persistent and
earlier the trait (particularly the more
antisocial ones), the greater the likelihood of
its immaleability in adulthood. There
should be inquiry into symptoms of early
childhood disorders such as enuresis,

SOCIAL HISTORIES: CONTEXT AND EXPLANATIONS, NOT EXCUSES

It is important to emphasize that mitigating evidence -including what I will say about the
structure of capital defendants’ lives and the nature of their social histories - is not
intended to excuse, justify, or diminish the significance of what they have done, but to
help explain it, and explain it in a way that has some relevance to the decision capital
jurors must make about sentencing. Thus, nothing that I will say in the following pages
is intended to in any way diminish or otherwise lose sight of the significance and human
tragedy of capital violence. Quite the contrary, I do not believe we pay fitting tribute to
the victims of these crimes by continuing to ignore their causes. Only if we look honestly
at the lives of those who commit capital crimes - and cease to be blinded by the fiction-
alized, demonized caricatures the media feeds us - can we learn the lessons by which
future victims can be spared.

Social histories, in this context, then, are not excuses, they are explanations... But no jury
can render justice in the absence of an explanation. In each case, the goal is to place the
defendant’s life in a larger social context and, in the final analysis, to reach conclusions
about how someone who has had certain life experiences, been treated in particular ways,
and experienced certain kinds of psychologically-important events has been shaped and
influenced by them.

- Craig Haney, The Social Context of Capital Murder: Social Histories
and the Logic of Mitigation, 35 Santa Clara Law Review 547, 560 (1995)
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phobias, sleep problems, and communication
problems.

3. As the child moves into school years,
there are more measures of social and intel-
lectual adaptations. Early social patterns
should be assessed including: the types of
friends, forms of socialization (one-on-one or
small group), relations with adults, younger
children, and older children (including ex-
posures to harmful influences of older
children). The clinician should be sensitive
to the progressive features of the individ-
ual's intellectual adaptations and expressed
abilities. Changes or halts in progress can
be indicators of signal events in the child's
life and can prompt further inquiry. The
changes in content as grades increase can
also be an explanation for gradual decreases
in school performance. These “nonpsycho-
logical” factors sometimes seem less ap-
pealing than the more dramatic events of a
defendant's presentation, but they call for
close attention, particularly when the clin-
ician begins assessing for cognitive func-
tioning. It is useful to note whether there
were close attachments to any parent or
adults during this period of development. If
the child grew up in an abusive environ-
ment, it can be helpful to learn whether he
or she had the ability to garner surrogates
from teachers, other adults, school
counselors, etc.

4. Adolescence is perhaps the watershed
for markers of problem behaviors - particu-
larly for antisocial and personality dis-
ordered individuals. Personality begins its
final packaging during this period of
development and patterns of adaptation to
pleasurable experiences, social and other
stressors and the challenges of responsibil-
ity are significant to the development of the
adult personality. Among the themes to be
explored are: educational attainments, the
onset and character of sexual relationships,
drug and alcohol exposures, and social-
ization.

It is not uncommon to see changes in the in-
dividual's academic performance during
adolescence. Lay wisdom attributes this to
the various psychosocial dimensions of the
teen experience, but the clinician should
also be sensitive to the increased demand
for abstract thinking in high school mater-

ial. Poor academic adaptations can be indi-
cators of poor parental support for educa-
tion, disturbed home environments, funda-
mental cognitive incapabilities, drug and
alcohol use or, more likely, several of the
above combined. This period of academic
performance should be reviewed carefully
and correlated to other events in the
individual's life.

During adolescence the individual begins to
develop interest in sexual relationships. For
some this transition is gradual and tenta-
tive while for others it is abrupt and deci-
sive. It can be very important to capture the
emerging patterns of sexual relating in the
adolescent. Partner battery and sexual as-
sault begin to emerge in adolescence for
some individuals and the clinician should be
attentive to these adult-like disorders in the
adolescent. The assessment should also ex-
plore the degree to which the individual
evidenced dependency in early dating pat-
terns.

With adolescence, the pleasure centers of
the brain begin to turn on and the individ-
ual is challenged to master these elemental
drives. It is very informative to approach
this period of development with attention to
the individual's ability to inhibit the native
impulses that are emerging. There are sev-
eral factors that can assist the individual in
doing this: cognitive processes (including
internalized rules and mores), social con-
straints and parental supervision. Typically,
among disturbed or antisocial populations,
there are deficits in most of these three
areas. They should be assessed carefully for
they can provide cues about the degree to
which the individual might have internal-
ized controls that can be built upon in
treatment. Drugs and alcohol are attractive
mood modifiers to the adolescent and the
clinician should evaluate for the presence of
abuse and even dependence during this per-
iod of development. The drug and alcohol
history will need close evaluation (see
below) but important information can be
obtained from the use of presumptive ques-
tioning about adolescent behaviors.

Procedural tips:

Presumptive questioning can be very useful
when the clinician suspects denial or over-
endorsement of certain topic areas. The pre-
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sumptive way of inquiring into drug taking
behavior begins with questions like these:
“What is the earliest time you remember us-
ing marijuana? Who first exposed you to
marijuana [alcohol, etc.]? When you were
first getting into drugs, which one seemed
to have the greatest effect on you? What
usually happened when you got high? Who
were you usually with?”

This same style of questioning can be useful
with aggression and sexual behaviors as
well. For aggression, it follows this line of
inquiry: “When you were really young - say,
5, 6 or 7, what kind of fights did you get
into? Did anyone get hurt? How so? What
was the earliest time that you can remem-
ber using a weapon in a fight? What hap-
pened? Who got hurt?” For sexual events,
it follows this line: “What is the earliest
time you can remember of any sexual con-
tact? Who was with you? What happened?
What about other times after this? For how
long did this continue?”

Presumptive questioning seems at first
glance to be judgmental. This is not at all
the purpose of the approach. The purpose is
to provide a permissive setting for the indiv-
idual to disclose what he or she knows is
wrongful or problematic behavior. It actu-
ally has the paradoxical effect of normal-
izing the individual’'s world and it conveys
that the clinician understands that world.
When the individual has not fought and/or
has not had problematic sexual behaviors,
he or she will report this and the focus can
move on. This form of questioning should
only be used where the individual presents
with defensive style and antisocial traits
that need clarification.

Iv. Adult History: The history of
adult functioning covers nine major areas: 1)
marital and/or partner relationships, 2) par-
enting or caregiver roles and behaviors, 3)
patterns of substance use and other compulsive
behaviors, 4) educational attainments, 5) voca-
tional attainments, 6) current living environ-
ment, 7) economic security and status, 8) social
and recreational pursuits, and 9) religious or
spiritual values.

1. Marital and/or partner relation-
ships: The evaluation of partnering should
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encompass a history of relationships plus a
depiction of current ones. There are seven
major dimensions to the evaluation of mar-
ital and partner relationships: a) mate
selection, b) role definition, c) expectations
of the partner and relationship, d) attach-
ment behaviors, e) conflict resolution, )
relationship dissolution, and, in certain
cases, g) domestic violence and where indi-
cated, h) lifestyle or sexual orientation.
Throughout each of the seven, the clinician
should be sensitive to patterns and themes
rather just isolated facts. Relationships are,
in some respects, difficult to assess due to
the contributions of the other person (who
might not be available to the evaluator).
Patterns that repeat over several relation-
ships, however, make for defensible infer-
ences.

a. Mate selection: This item shows
marked sex or gender differentials in
forensic populations. Lay thinking assumes
that people make active choices about part-
nering and that the resultant relationship is
the product of free choice. This commonly
held belief must be revised when working
with forensic populations in general and
domestic violence cases in particular. The
argument for mutuality of partner choice
might have validity in middle class and
nondisturbed groups of people. Further-
more, it might have meaning with males,
who still today remain the seekers of
partners, but it has little validity with
females - particularly in lower socio-
economic groups who largely agree to rela-
tionships rather than actively choosing
them. This might be an offensive notion to
those who have sought increased indepen-
dence of women in the past three decades,
but the sad reality is that men still domin-
ate the partner selection processes - parti-
cularly in lower socioeconomic sectors of
society. The significance of this idea cannot
be underestimated when domestic violence
is a feature of the relationship. Among for-
ensic concepts, one of the more enduring
and pernicious ones is the belief that domes-
tic violence victims continually seek out
abusive partners. The clinician is strongly
encouraged to discard this notion. A realis-
tic appraisal of the woman's actual choices
in partnering need close review; she very
rarely has the range of healthy choices
available that we believe she has. When we
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add to the formula some of the precondi-
tions within which a pcor woman operates,
the situation takes on a grimmer prospect.
If she is from lower socioeconomic strata,
she earns little money and has great eco-
nomic need for a male wage earner. If she
has a child or children, this need is all the
greater. As an uneducated, low wage earn-
er, she less likely to be mixing with up-
wardly mobile males. Furthermore, the
disparity between her wage and that of
males in her class is very great. A recent
graduate male MBA might earn more than
an equal female MBA, but the difference is
not likely to be as great as that between a
minimum wage female and a male who is a
skilled or semi-skilled laborer. The male
wage is likely to be three to four times hers.
Her mate selection is far from free in the
sense that we usually like to think of it.

The concept of free mate choices has mean-
ing with males and it is viable to use this in
the biopsychosocial evaluation. In cases
where domestic violence persists over multi-
ple relationships, we can assume not that
the woman is seeking abusive partners, but
that the man is seeking likely victims. This
notion should not surprise us; perpetration
of abuse is closely allied with other deli-
berative steps toward domination of part-
ners. Why would it not influence mate selec-
tion?

With the whole notion of mate selection, the
clinician is cautioned to exercise care with
the use of assortive mating assumptions.
The literature on assortive mating is
lengthy, but still heavily imbued with
theory that is inspecific about the selection
variables that might lead to mate choices.
Mate choices should be examined in light of
real economic and cultural factors, not
merely psychological or romantic ones.

b. Role definition: The clinician will want
to evaluate the roles that the defendant has
taken in marital or partner relationships.
Primarily, this involves an examination of
the distribution of power and control among
the partners. In addition, the clinician will
need to assess the boundaries of partners
with each other. Are there signs of enmesh-
ment or disengagement? These two con-
cepts, for all their theoretical frailties, still
have some merit in appraising the degree to

which individuals are constructively en-
gaged in the relationship. Over involvement
in the affairs of one can suggest enmesh-
ment while withdrawal and avoidance can
suggest disengagement.

Procedural tips:

The ascertainment of power and control is
at times difficult. Rather than pursuing
direct frontal questioning about this, the
clinician might make use of some simple de-
vices that give data from which inferences
can be made. For example, one might in-
quire about who writes checks, who recon-
ciles accounts, who “manages” the cash.
Inquire about how decisions are made when
an appliance breaks down, who decides
about repair versus replacement, who
makes the choice about replacement equip-
ment. Who is responsible for the details of
daily living in the home - cooking, cleaning,
dishes, child care and what division of labor
exists here? Once the clinician has infor-
mation about the handling of money and
daily tasks, one has a relatively clear pic-
ture of the distribution of power and con-
trol. The response to concrete questions is
generally more productive than the more
abstract questions about roles in the rela-
tionship.

c.  Expectation of the partner and the rela-
tionship: It is useful to understand what
the individual expects from spouses or part-
ners and what he or she sees as needs that
should be met in the relationship. This
sometimes must be framed in a historical
way. E.g., “When you first got married,
what kinds of things did you think your
wife should do for you?” and, “later on, did
your thinking change about this?” - ™ How
so?"

d. Attachment behaviors: The clinician
should examine the ways in which the
couple came together and stayed together.
What was the attractive element and did
the individual know what it was at the
time? The clinician will need to examine the
degree to which the individual appears
engaged with his or her partner and the
degree to which engagement is sustained
through stressful events. Attractive force
between the two can be a function of com-
panionability, interpersonal need and sexual
attraction. Sexual and romantic dimensions
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should be explored to ascertain the degree This will involve a review of patterns of

to which they motivated the forming of the violence from either the perpetrator or vic-
relationship and the degree to which they tim perspective as indicated by the individ-
play a part in the current status of the ual's situation. When the defendant is a vic-
relationship. Sexual behavior needs detailed tim of domestic violence, the full history of
inquiry when there is evidence of sexual abuse should be explored in great detail
parameters to the crime, when there is since there is evidence that victims are like-
evidence of sexual dysfunction or where the ly to have histories of childhood abuse in
defendant has raised a sexual concern about addition to their adult experiences. Like-
the relationship. wise, perpetrators typically have violent and
abusive backgrounds. When domestic vio-
e. Conflict resolution and communication lence is a part of the defendant's presenta-
styles: The clinician needs to explore how tion, this issue should receive prominent
conflict arises in the relationship, over what treatment in the biopsychosocial evaluation.
issues and by what methods are they re-
solved. Defendants might have need to h) Lifestyle or creation: The individual’s sexual
either exaggerate or deny conflict in the orientation should be referenced but it is
relationship. This is an area in which not necessarily significant. Failure to note it
collateral information is very important. can be very damaging when the prosecution
Even in undisturbed relationships individ- attempts to use it in a stigmatizing way
uals exhibit substantial distortion about the when the individual is gay or lesbian. The
kinds, causes and results of conflict. The clinician should be familiar with cultural
clinician should use presumptive ques- features of gay and lesbian lifestyles so that
tioning in some cases with this issue. E.g., inferences about partnering can be in-
“When you and your wife are really angry formed. Gay and lesbian relationships have
with each other, what's it usually about?” features that might appear pathological
“When you are arguing with each other, when viewed without an understanding of
what usually brings it to an end?” “Who their differences from hetero couples.

brings it to an end?”
2. Parenting and Caregiver Roles: The

The clinician will need to form an impres- clinician should evaluate the various
sion of the communication styles of the caregiver or parental roles that the individ-
defendant and his or her partners. This is ual has. Again, as with other topic areas,
perhaps more art than science, but an effort this should be done historically and in the
should be made to get a picture of the ways current circumstances. Patterns of care-
in which the couple communicate about pos- giving can be important in forming a clini-
itive as well as negative matters. cal picture of the individual and they can be
significant mitigating factors in the sanc-
f  Relationship dissolution: The clinician tioning process. The impression of criminal-
should obtain a history of the individual's ity can be greatly diminished by a history of
ending of relationships. It is useful to know careful and concerned parenting in a situa-
whether there is mutual consent or whether tion of great adversity. Parenting is difficult
the defendant or the other is usually to assess with only the defendant's informa-
responsible for ending the relationship. This tion and thus collateral data is very impor-
item can be useful in forming inferences tant. Among the themes that should be ex-
about dependency. It is also useful to know plored are: the quality of the parental at-
whether the dissolution was the result of tachment to the child, the degree of invol-
violence or other infraction by the defendant vement in the child's schooling and recrea-
such as extramarital affairs or other illicit tional activities, the methods for insuring
pursuits versus a long pattern of not getting the health, safety and security of the child,
along. and the methods for handling discipline.
Have the defendant's children been removed
g. Domestic violence: When there is reason by Protective Services? For what period of
to believe that domestic violence played a time? Was this due to acts committed by
role in the defendant's life a full domestic the defendant or because of a failure to ade-
violence assessment should be undertaken. quately protect the children from harm

November 1996, The Advocate, Vol. 18, No. 6, Page 24



caused by others? What steps were taken
by the individual to remedy the situation
and did this result in a return of the
children?

Other caregiver roles should be explored
including whether the defendant is re-
sponsible for the care of adults who cannot
provide for their own needs. This might
include elderly relatives or adults with
disabilities. If there are caregiver duties,
what financial support helps the individual
with this? Are there social security benefits
involved? Has the individual been a re-
sponsible custodian of the resources for the
disabled person or is there evidence of
diversion for the individual's own benefit?
Are there incidents of abuse of the depen-
dent person? If so, how were these resolved?

3. Patterns of substance use and other
compulsive behaviors: It is not uncom-
mon for defendants to have drug and/or
alcohol abuse histories. The assessment of
these issues requires attention to detail as
the ramifications of the different patterns
can be of considerable importance in esti-
mating the degree of impairment and re-
habilitation potential. The clinician should
view the substance use history from a devel-
opmental perspective since there is evidence
that the timing of initiation of routine use
constitutes a significant marker for the
degree of addictive disorder. Among the fac-
tors involved in the assessment of substance
use are the following: a) the substances that
have been used by the defendant and the
quality of mental state that the substance
provides (i.e., satiation, stimulation, etc.), b)
the age of first exposure and recurrent use,
¢) the quantity used, d) the frequency and
concentration of used substance, e) efforts to
control or stop the use of the substances,
and f) changes or shifts from one substance
to another. As a general rule, the earlier the
use of substances, the greater the likelihood
of entrenched addictive pattern and the less
likely the recovery from it. This is par-
ticularly true for alcohol where studies have
shown that early use in males is correlated
with paternal use and antisocial traits.
These patterns require close assessment
because the conclusions and opinions that
result can be of such consequence to the
individual.

In forensic evaluations, the cluster of
behaviors typically associated with sub-
stance use (such as criminal conduct to
procure or pay for substances) are as impor-
tant as the use itself. Furthermore, the
distinction between abuse and dependence
is sometimes difficult to determine in
forensic cases when the individual might
have made many changes (at least tempor-
ary ones) since the charges. In these cases,
the clinician is put in the position of
determining what the level of use was some
weeks, months or even years ago - a daunt-
ing task considering the potential distor-
tions that the defendant and family can
bring to bear in these circumstances. The
substance use disorder should be examined
in the context of all the features of the
individual's lifestyle to help in determining
the degree to which substances are central
or peripheral in his or her life.

As part of the assessment of substance use,
the clinician should also evaluate the
defendant's risk factors for HIV infection.
When the individual gives evidence of IV
drug use, the risk potential for HIV infec-
tion should be considered as very high. This
item should also be addressed when the de-
fendant's overall risk status is evaluated.

In addition to substance use, the clinician
should assess for the presence of other
behaviors that possess addiction-like qual-
ities. This includes compulsive behaviors
that are hedonic such as gambling, risk-
taking behaviors (fast driving), compulsive
sexual acts and other behaviors that appear
to have a compulsive quality that interfere
with social or vocational pursuits.

4. Educational attainments: The clini-
cian assesses educational attainments with
an eye to three dimensions in the indiv-
idual's performance: a) social and cultural
influences on education interests and at-
tainments, b) family pressures and disturb-
ances that might have affected attainments,
and c) intellectual ability. The clinician
should track the individual's school perfor-
mance through early grade school, middle
school and secondary grades. It is useful to
note the point at which the individual be-
gan to perform poorly. Typically, this is
around late middle school or high school
years. This is cause for further evaluation
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since there can be any number of inferences employment with ever increasing levels of

to draw from this. The failures can be due responsibility? How does the individual end
to any one or a combination of all of the his employment and what are the reasons
three dimensions noted above. The clinician for leaving a job? Is the work gainful? Is
should pay particular attention to the cul- the level of employment commensurate with
tural factors in the individual's nuclear the individual's level of educational attain-
home and community as this can be a very ment? The clinician should also assess the
powerful determinant to educational perfor- degree to which the work environment
mance. While clinicians are often reluctant forms the socializing network for the
to explore the issue of low intellectual individual. Work relationships have become
functioning because of the potential for among the strongest in our contemporary
damaging labeling, it is nonetheless, a culture and the exploration of these can
critical issue in forensic evaluations and reveal important aspects of the individual's
should be addressed directly. It relates to level of functioning.
the cultural and familial issues in that
severe neglect in early childhood can have 6. Current living situation: “Current,”
disastrous results on the development of as it is used here, means from the time of
intellectual ability and, where formal the commission of the erime to the present.
intellectual assessment instruments have The clinician should obtain a clear picture
been used, inferences about environmental of the living environment within which the
factors might be constructive when there is defendant lived at the time of both the
evidence that habilitative services might crime and the signal events that led up to
exact some degree of growth. Problem sol- it. The home space should be evaluated for
ving capability is a critical ingredient to safety and privacy. Housing environments
rehabilitation potential and this function is where there is a high incidence of drug
directly related to intellectual ability. related crime and shootings have obvious
effects on the mental and emotional state of
5. Vocational attainments: The individ- their inhabitants. Crowding in the home
ual's vocational history should be assessed environment should also be examined. The
with attention on the long and short term clinician should evaluate the impact of the
patterns of employment. Is there evidence of home and community on the emotional state
a pattern of frequent job changes with inter- of the residents. If the defendant is cur-
vals of unemployment in between? Is there, rently housed in a correctional facility, this
on the other hand, a pattern of sustained should be noted along with the stressors

that accompany such a setting.

CAPITAL BIOPSYCHOSOCIAL HISTORIES REQUIRE TIME AND EXPERTISE

Life history investigations [in capital cases] require between 200-500 hours of intensive work
depending on the complexity of the case, accessibility of lay witnesses and records, and the
extent of mental impairment of the client and lay witnesses. Some of the factors which come
to bear on the length of time necessary to prepare a life history adequately include: the need
to develop client and lay witness trust; the need to overcome the reticence of witnesses
because of the sensitive nature of the information sought; the need to triangulate data to
ensure reliability; the time required to locate and retrieve records and to locate and

interview witnesses; the impairments of both clients and lay witnesses; the need to
investigate at least three generations within the client’s family; and the need to integrate
massive amounts of data into a concise and understandable form.

- Lee Norton, Ph.D., Capital Cases: Mitigation
Investigation, The Champion, Vol. 16, No. 4 (May
1992) at 45.
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7. Economic security and status: The
defendant's economic circumstances should
be elucidated in the assessment. The in-
dividual's income sources should be doc-
umented and compared or contrasted to ex-
penses. The accounting for an individual's
financial resources can lead to many other
lines of inquiry on both the expense and
revenue sides. This can include hints about
gambling, extramarital affairs, drug abuse,
prostitution and other illicit forms of
income.

Spending patterns need to be evaluated al-
though most clinicians tend to avoid this
area of inquiry. If the individual has credit
cards, the clinician should inquire about the
amount of debt on them. Unsecured loans
are common among poor people and the
accumulated debt from these loans should
be evaluated as to its extent and purpose.
These loans are often taken out to relieve
debts to other creditors and the combined
interest should be noted. The clinician
should also sum the defendant's entire
known debts. In assessing expenses it is
important to identify rent-to-own charges.
Poor people frequently fall prey to these
methods of purchase and can incur sub-
stantial debts.

The clinician should note whether the in-
dividual has any form of health insurance
or whether he or she might be eligible for
Medicaid or Medicare.

8. Social and recreational pursuits:
The assessment should include reference to
any form of social outlets that the defendant
has by history. This would include the in-
dividual's circle of friends or peers (con-
structive or unconstructive), formal group
allegiances, self help group participation,
and any signal friendships. The evaluation
should also note any recreational activities
that the individual has pursued including
sports, hobbies or paravocational activities.

9. Religious or spiritual values: The
individual's religious values can be a
significant contributor to behavior patterns,
though not always in expected ways. Deci-
sions about remaining in relationships,
child discipline, sexual conduct and drug
taking or drinking are the more likely areas
that might show religious underpinning.

The logic of a crime might elude the exam-
iner until he or she investigates the
religious value system that can motivate
extreme stances that then lead to crises.
The juror might be perplexed about an in-
dividual remaining in a destructive rela-
tionship until he or she learns that the
individual had the belief that eternal
damnation follows from divorce or separa-
tion. Religious or spiritual beliefs are among
the most powerful (if inconsistent and
illogical) that a person has and the biopsy-
chosocial should evaluate these with care.

V. Risk Assessment: The individual must
be assessed for the degree of risk for 1) harm to
self, 2) harm to others and 3) victimization by
others. This tripartite risk assessment should
be longitudinal and developmental where indi-
cated. For example, in some cases the defen-
dant will have a lengthy history of violence
toward others while in other cases the violence
is a new behavior. Violence and suicidality
should be evaluated in the context of the
individual's development and environmental
factors and should be examined for duration
over time. In doing this, the clinician is asses-
sing whether the risk factors constitute traits
of the individual versus states of mind that
arose in reaction to unusually stressful events.

The risk assessment should cover both the per-
iod proximate to the commission of the crime
and the present as this can help in defining the
total context of the signal event. Typically,
even “high risk” individuals show marked fluc-
tuation of risk status and it is useful to
describe these features accurately.

The assessment of risk in forensic populations
is a challenge since, almost by definition, these
individuals are in the highest risk categories.
The task of the clinician is to separate out the
cultural, psychopathological (in the sense of
true mental disorder), environmental, and per-
sonality factors. Suicidality and aggression are
virtually inseparable from histories of child-
hood physical and/or sexual trauma so that
risk in one dimension often leads to risk in
others. What is important is the clear delinea-
tion of the proportions of risk that surround the
individual’s life prior to the crime and
subsequent to it. This should include reference
to those factors that might limit or diminish
risk in the indvidual. For example, if the vio-
lence has only occurred when the individual
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has been intoxicated on alcohol, extensive
treatment for the drinking problem might
lower risk. If the individual has done well in
structured environments and has only com-
mitted isolated acts of harm when living alone,
then risk might be diminished by the use of
structured residential programs.

disease, history of severe childhood physical
and/or sexual abuse, and recent severe
personal losses (by divorce or death). The
presence of any one or more of these dis-
orders simply means that the individual's
risk for suicide is increased. almost by
definition, forensic cases will involve these

1. Harmto self- suicidality: Suicidality
is difficult to assess with much objectivity in
forensic cases since there are so many fac-
tors that propel the defendant toward a
suicidal stance. These stressors can either
fuel a genuinely lethal suicidal disposition
or can merely motivate ploys to elicit sym-
pathy. In either case, the science of predic-
tion is insufficiently endowed to allow for
dismissal of even the most transparent
threats. It is, therefore, axiomatic that the
clinician should take all suicidal threats
seriously as if they were direct expressions
of actual intent. To take seriously, however,
does not mean that all threats or suicidal
statements must lead to rescues and hospi-
talization. The burden placed on the clini-
cian is to wade through the defendant's
statements and arrive at reasonable safe-
guards that can diminish risk in the short
run. Suicidality is the one finding that can
place a duty to care on the clinician even
while in the process of merely evaluating the
individual for forensic purposes. Threats to
others made in the context of the evaluation
create duties to warn and protect, but the
presence of suicidality creates the duty of
care. This duty of care might be discharged
by using any number of supports in the in-
dividual's family or residential setting along
with medical and/or verbal therapies. The
duty does not immediately impose a need to
use inpatient care but it does mean that
some reasonable plan of care is put in place.

There are three major components to the
assessment of suicide: A) the predisposing
factors, B) ideational patterns, and C) the
actuelity of the plan.

A. Predisposing factors: Suicidology lit-
erature identifies numerous disorders as
being risk factors for suicide. Among these
are: depression, alcoholism, drug depen-
dence, personality disorder (particularly
borderline and antisocial types), schizo-
phrenia, familial history of suicide, impul-
sivity, chronic and disabling or terminal
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disorders. As a general rule, the greater the
degree of psychopathology, the greater the
risk for suicidal lethality.

The history of abuse has complex associa-
tions with suicidality and should be
assessed very carefully. With childhood
sexual abuse self mutilation is a likely adult
symptom and the individual might repre-
sent his or her acts as suicidal in nature.
Close investigation will generally show that
the mutilative act, however, has very dif-
ferent dynamics from suicidal gestures or
attempts. The dissociative processes in-
volved with mutilation are generally re-
ferred to as parasuicidal thoughts and be-
haviors. The clinician should take steps to
evaluate whether the defendant shows a
pattern of self mutilation or suicidality or
both.

B. Suicidal ideation: There are distinct
thought patterns associated with suicidality.
These include both declarative statements
of intent and automatic thought processes
that form a template of negative beliefs in
the individual. The clinician should examine
both domains of thinking. The degree of
lethality is associated with two factors: a)
the degree of expressed intent and b) the
degree of hopelessness. Research points
particularly to the second of the two as
being an important indicator of lethality.
When the individual has a belief that under
no circumstances can he or she be better off,
then risk is high. The assessment of think-
ing can be guided by reviewing Beck's triad
of thinking about self, world and future.
The ideas associated with the future are the
ones that cue the clinician about the degree
of hopelessness. Expressed intent is also
important and should be assessed by inquir-
ing into the rationale and the individual's
ideas of what he or she envisions happening
after the act. Essentially, the clinician is
looking for what the individual sees as the
goal or outcome of the act. This can elicit
the manipulative agenda that always needs
assessing in the forensic suicidal situation.



C. Actuality of the plan: Expressed in-

tent and rationale for the intent is impor-
tant, but the clinician should also inquire
about method of suicide. There are two in-
gredients to this: a) the degree of specificity
and detail associated with the plan and b)
the feasibility of the plan. The individual
who has a high degree of detail in the plan,
who knows, for instance how much Valium
or Elavil is necessary to cause death, and
who has the medicine, is at high risk. The
individual who has but vague ideas about
method and who has few means to obtain
the methods for suicide is at lower risk.

2. Harm toward others: It should be
self-evident that a forensic biopsychosocial
should thoroughly explore the individual's
risk for harm to others. The predisposing
risk factors for this are much the same as
for suicide with several additions: learning
disabilities (particularly low verbal pro-
cessing), closed head injury or other trauma
to the brain, and ADHD. When the clinician
assesses this area of the individual's his-
tory, a developmental approach is recom-
mended. Violence rarely arises out of
nothing; there are almost always many pre-
cursor behaviors or a history of violent acts
that precede the current one. This item
should be explored using the method of pre-
sumptive questioning mentioned above. The
clinician should be inquiring into early
violent or abusive acts as a way of deter-
mining the degree to which the aggression
is integrated into personality versus a
reaction to extreme circumstances. One of
the better ways to do this is to ascertain
how early the aggression is manifested in
the individual. In general, the earlier the
pattern, the greater the likelihood of its
incorporation into personality and the great-
er the likelihood of its future expression.
The assessment of risk for harm to others
should be expressed "high," "moderate" or
"low" risk language as opposed to predictive
statements. The risk should also be stated
with contingencies. For example, the indiv-
idual might have a low to moderate risk
while on medication, but high when off it.
An individual’s risk factors might diminish
dramatically with removal from the parti-
cular community. The prediction of future
acts, violent or otherwise, is poorly
grounded in empirical data and, given the
weightiness of decisions in forensic cases,

predictive statements should always be
guarded and qualified.

Nothing in the forensic evaluative situation
obuiates the duties to warn and protect in-
tended victims of threatened harm. Likewise,
should the clinician discover abuse, neglect
or exploitation of a child or a dependent
adult as defined by statute, there is nothing
about the forensic situation that overrides a
duty to report.

There are five dimensions of the assessment,
of violence or aggression: A) the biological
and genetic influences, B) the early child-
hood exposure to violence either as a wit-
ness or victim, C) the developmental pat-
tern of violence in the individual, D) the
thought processes associated with violent
behavior and E) the outcomes and conse-
quences for violent conduct.

A. Biological and genetic influences:
While many clinicians might be reluctant to
consider biogenetic loading on violent
conduct, it is nevertheless, a topic that must
be explored. There is considerable evidence
that pronounced antisocial traits have
strong biogenetic transmission factors. This
has also been demonstrated with a parti-
cular type of alcoholism that is associated
with antisocial behavior. Where there is a
family history of violence, alcoholism
associated with antisocial traits, learning
disability, ADHD, closed head injury or
other trauma to the brain, and B cluster
personality disorder, there is an increased
likelihood of biogenetic predisposition
toward aggressive styles of behavior. The
clinician should make use of genograms to
assess the extent of familial history of
violence and aggression.

Another biological factor that should be
incorporated into the risk assessment for
harm to others is closed head injury or
other brain trauma. The clinician might
eschew much inquiry in this area because of
dubious reliability of information and the
lack of neurological expertise. While there
are definite limits on the scope of this area
of inquiry, the clinician should still take as
detailed a history of potential head trauma
as possible. This can be done by inquiring
into bike accidents, automobile accidents,
injuries from fights, drug overdoses re-
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sulting in loss of consciousness, alcoholic
blackouts, arrest related head injuries, falls,
swimming or diving accidents, inhalant
abuse, and childhood physical abuse by a
parent or caregiver. Mental retardation in
combination with any of the above predis-
posing factors becomes yet another multi-
plier in the equation. In the mental status
examination, the clinician will assess
cognitive functioning in more: detail. This
information should obviously be correlated
with the history of head trauma to form a
thorough risk assessment of the individual.

B. Childhood experiences: The litera-
ture is complex on this matter as with most
in the forensic areas, but, as a general rule,
childhood exposure to violence is correlated
with adult expression of violent behavior.
While it is an unsupported hypothesis to
suggest that childhood victims become adult
perpetrators, it is nonetheless true that
adult perpetrators have in most case been
victims. The victimization can increase the
risk that an adult will be violent. Again, as
a general rule, the degree of physical vio-
lence experienced by the child either as a
victim or as a witness tends to correlate
with the degree of violence expressed by the
adult. Brutalization seems to be an incul-
cated trait. Clearly, the combination of
genetic predisposition with childhood expos-
ure to violence is an indicator of very high
risk for adult violent behavior.

When the defendant's crimes are sexual in
nature, it is likely that there have been
childhood sexual abuse incidents or the wit-
nessing of sexual violence during childhood.
It is rare, though possible, for adult sexual
criminality to arise in the absence of
childhood exposure to this behavior.

C. Developmental patterns: The clini-
cian should, as mentioned above, use pre-
sumptive questioning to obtain a picture of
early childhood violent acts committed by
the individual. This history should be taken
in a careful sequence with particular atten-
tion to pre-adolescent expression of violent
behavior. As socialization patterns ramify in
adolescence, the clinician should be looking
for those antisocial acts that are most influ-
enced by social environment versus those
that pre-date gang or other social invol-
vements.

November 1998, The Advocate, Vol. 18, No. 6, Page 30

D. Thought processes: The earliest liter-
ature on the antisocial personality identified
thought patterns that marked these individ-
uals as different from others. The clinician
should examine the thinking behind violent
acts to determine the degree to which vio-
lence is dissonant or congruent with self.
Domestic violence victims, for instance,
might find their own violent acts to be out
of keeping with their view of themselves.
This dissonance can be very important in
forming an impression of lethality. In gener-
al, the degree to which violence is inte-
grated into the view of self is correlated
with the degree to which the individual is
likely to persist in violent acts in the future.

E. Outcomes and consequences: The
clinician, in taking a history of the individ-
ual's violent behavior, should note what the
outcomes were. This refers to the actual
harm done to others. Defendants can be
forthcoming about fights they have had in
the past, but generally need more probative
questioning about the degree of harm or
injury they have caused. Obviously, there is
substantial difference between an individual
who has been in several fights and who has
bruised his victims, versus the one who has
put three people in a hospital. When the
defendant reports not knowing what harm
he has caused, one can be reasonably sure
of denial. The clinician should also assess
whether weapons were used against others
and, if so, what harm resulted.

Procedural tips:

Since the individual is likely to be defensive
about harm caused to others, the clinician is
advised to put questions in a more “objec-
tive” rather than personal frame. For ex-
ample, one might ask, “When these fights
occurred, who got hurt?” “What happened
after the knife appeared?” “Where did the
bullet go in?” “After the fight was over,
what did you discover had happened?”
These questions offer a slight deflection
away from what might seem overly personal
accusations and give the defendant a way to
answer without seeming to agree with
them.

The clinician will also want to assess what
sanctions have resulted from previous vio-
lent acts. This will include an evaluation of
the degree to which the individual has ex-
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perienced consequences and learned from
them.

3. Risk of victimization: The individ-
ual's risk for being victimized is an
important part of risk assessment. This
should include an assessment of risk while
in detention where appropriate. Due to
disorder, alleged offense or other factors, the
individual might be at greater risk than
others in correctional facilities. Likewise,
the individual who is on bail during the
evaluation should be assessed for risk
factors in his or her home or residential
setting. Domestic violence victims are likely
to be at heightened risk unless they have
made arrangements that protect their safety
and security. When the defendant is a
domestic violence victim who has then
killed an abusive spouse, the individual's
risk for harm from the husband's family
should be assessed. As a general rule, the
greater the history of abuse victimization,
the greater the risk for future harm as well.
This has been noted even with a history of
sexual abuse. Rape victims, for instance,
have a higher reported rate of previous

sexual assault or abuse than do women who
have not been raped. Survival patterns
perhaps serve some important functions for
victims, but they do not always safeguard
against future abusive acts. The clinician
should take the history of childhood
victimization and evaluate the individual's
current situation in context with that
history.

Postscript on risk assessment: The
assessment of risk in forensic populations
inevitably points toward two disorders that
have high risk for harm to self and others:
the Borderline Personality Disorder (BPD)
and the Antisocial Personality Disorder
(ASPD). While it is easy to arrive at these
diagnoses with forensic cases, it is also easy
to merely indulge in dismissive labeling and
to use the diagnoses to serve as a shorthand
for explaining all of the defendant's behav-
ior. The clinician is strongly encouraged to
avoid this. It is bad science and it is ques-
tionably ethical practice. These two diag-
noses are among the most pejorative of all
and their use implies a lack of “real” mental
disorder. There is no doubt but that a clini-

CLIENT’S HISTORY NEEDED FOR RELIABLE EVALUATIONS

Many forensic evaluations are unreliable because the history upon which they are based is erroneous, inadequate
or incomplete. All too often, the medical and social history relied upon by mental health professionals is cursory
at best and comes exclusively from the client or possibly from the client and discussions with one or two family
members.

This can result in a fundamentally skewed view of the relevant history because often the client, and even their
family members, are very poor historians and may fail to relate significant events which are critical to a proper
determination of an individual’s mental state at the time of the offense.

For example individuals who are physically, emotionally and/or sexually abused often minimize the severity and
extent of the abuse. Their view of what is "normal” and thus what should be related to a clinician is frequently
impaired. Similarly, individuals with mental retardation or other organic brain impairments generally are unable
to recall significant events regarding their medical history which may be critical to a reliable diagnosis. It is also
well established that many mental ilinesses, e.g., bipolar mood disorder and schizophrenia, run in families and
thus it is important to know the family as well as the client’s medical and psychiatric history.

- John Blume, The Elements of A Competent & Reliable
Mental Health Evaluation, The Advocate, Vol. 17, No. 4
(August 1995) at 7
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cian who sees a large number of individuals the interviews, but should view these find-

in forensic settings will find a significant ings in the context of the individual's his-
number of antisocials and borderlines. The tory. Incongruities between expressed emo-
effective biopsychosocial, however, goes tion and life situation or thought processes
beyond the label to define the exact charac- point toward the need for further evalua-
teristics of the individual so that the reader tion.
can form a clear picture of the person rather
than the cartoon that is the diagnosis. 3. Motor activity: The clinician should
assess the individual's displayed motor
It is further important to note that while activity. This includes the degree of agita-
traditional thinking about the suicidal dis- tion, restlessness or, conversely, the lack of
position has defined it as distinctly different usual activity. It will also include observa-
from a homicidal or aggressive disposition tion of tics, repetitive motions, unusual
(“aggression turned inward”), there is now gaits and any other unusual postures or
substantial evidence that the two are over- movements. In depressed persons, psycho-
lapping phenomena. In fact, all three motor retardation might be evident.
dimensions of risk show overlap. An individ-
ual can be at risk of being victimized, be 4. Speech and qualities of verbal ex-
suicidal and homicidal as well. The astute pression: The clinician should examine the
clinician will explore all three domains of ways in which the individual links ideas
risk. and sentences, the volume of verbal activity
and the vocabulary used by the individual.
VI. Mental Status: The mental status The linkage of sentences and ideas can evi-
assessment is a systematic representation of dence disorder in thought process caused
observed behaviors, thinking patterns and either by affective disorder or thought dis-
emotional qualities in the individual. This order. The association of one thought with
assessment consists of both informal and another can be heavily influenced by mania,
formal evaluative procedures. In assessing depression or schizophrenia. The volume
cognitive capacity it is useful to follow the and quality of vocabulary should also be
standard mental status questions pertaining to noted. The individual might make use of a
memory, judgment and abstracting ability. The very impoverished vocabulary or one that is
responses must be interpreted in the context of marked by neologisms, words that are made
the individual's current circumstance and cult- up by the individual. The clinician will use
ural background, however. There are eight care in making inferences about the vocabu-
components to the mental status assessment. lary since the individual's culture can be the
primary contributor to this rather than
1. Appearance: The clinician should mental disorder. Does the individual pro-
note the individual's appearance in concrete duce a huge or very small quantity of
terms, paying attention to hygiene, groom- words? Are answers typically elaborated on
ing and appropriateness of clothing or merely answered with a word or two?
(appropriate to the individual's culture). The clinician, in evaluating this field should
The clinician should also form an impres- be attentive to the qualities of the expres-
sion of whether the individual appears his sive ability, not so much to actual content
or her stated age. or meaning of the thoughts.
2. Affect, emotion and mood: The clini- 5. Thoughts, perceptions and beliefs:
cian should identify the individual's gen- The clinician will assess the content and
erally sustained emotional tone and inquire meaning of the individual's expressed ideas.
about the individual's reported mood. The This includes three components: a) ex-
reported mood should be reconciled with ob- pressed worries or preoccupations, b) per-
served affect. The individual's tenor of ceptions and c¢) fundamental beliefs that
emotion and range of expressed emotion have influence over behavior.
should be integrated with her or his history
and presenting situation. The mental status a) The clinician will elicit the individual's
assessment should pay attention primarily concerns, worries and any obsessions or
to the individual's qualities at the time of preoccupations if they are present. With
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individuals who have a history of substance
use disorder, gambling, sexual deviance or
compulsion, the clinician will want to elicit
the content of obsessional thinking around
these subjects. Traumatic content might
also emerge as a persistent and intrusive
set of ideas or worries.

b) The clinician needs to explore whether
the individual has perceptual disturbances
such as hallucinations or misperceptions of
real objects. This will also include distorted
perceptions of circumstances and social
situations. Individuals with severe person-
ality disorder will typically give evidence of
marked perceptual distortions of social
events and contexts. It is important to
assess perceptions, however, within the
cultural context of the individual. This can
not be over-emphasized in domestic violence
cases where the influences of the “Stock-
holm” syndrome exert profound impact on
the individual's perceptual field.

¢) The individual's key beliefs and
automatic thoughts should be assessed.
Using traditional cognitive therapy
approaches, the clinician can obtain the
individual's most prominent automatic
thoughts that guide emotion and behavior.
The individual's basic beliefs about life,
moral or religious beliefs, social custom and
other features can be helpful in assessing
either the individual's motivating principles
or rationalizations. Strong biases or nega-
tive beliefs such as racist or sexist ideas
should be noted if they are relevant to the
criminal activity. It is also important to
explore the individual's moral thinking.
While this might seem ridiculous with anti-
social personalities, it is, nonetheless, a
useful area of inquiry. Many “antisocials” in
the broader sense of the term have moral
standards such as not “ratting” on fellow
gang members or of not hurting children,
etc.. Years ago these individuals were diag-
nosed with the label “dyssocial personality”
and there is some value to the term. More
importantly, however, it can be fruitful to
learn whether the individual has moral val-
ues that direct some of his or her conduct.
Kohlberg and Gilligan offer two sets of in-
sights that can be very important to foren-
sic evaluations of domestic violence cases.
Kohlberg's traditional understanding of
moral thinking describes male patterns as

rule following behavior while Gilligan has
shown that women's moral thinking is rela-
tionship contextual. While men rely on
codes of conduct (look at gangs again),
women are more likely to solve moral issues
based upon the nature of their relationship
to the other person.

6. Cognitive status: The assessment of
cognitive status and capacity is one of the
more complex and worrisome features of the
biopsychosocial assessment. The individual's
cognitive capacity can be significant to a
finding of guilt or innocence and can, to a
lesser extent be relevant to sentencing. The
individual's cognitive integrity is in some
respects the heart of the biopsychosocial
assessment as all of the individual's bio-
logical, social, developmental and environ-
mental factors shape the fundamental cog-
nitive abilities that govern how an individ-
ual navigates in the world. The clinician
will want to ground observations in formal
assessment questions and/or references to
the individual's history. The cognitive status
should be evaluated in the following areas:

a) Level of consciousness: When the in-
dividual is not alert, she or he should be
assessed for intoxication or other pheno-
mena that can alter consciousness.

b) Orientation: The clinician should
explore the individual's orientation to self,
place and time when there are indications
of disturbance of thinking, as in schizo-
phrenia or dementia. Orientation to time
should be carefully judged if the individual
is in an institution. Living in these
environments destroys both reference to
date, day of the week and even time of day
and it destroys the significance of the
passage of time. Orientation to time
becomes, therefore, meaningless.

¢) Attention and concentration: The
individual's degree of attending should be
assessed. This can be done by giving her or
him an exercise such a subtracting serial
sevens from 100 or repeating key phone
numbers backwards. Impairment of concen-
tration can be either indicative of serious
mental disorder or simply high levels of
stress and preoccupation. When the clini-
cian observes attentional deficits, the
individual's history should be consulted to
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see if there are situational or developmental
factors relevant to this phenomenon. Initial
indication of impairment should result in
further testing to obtain a more discrim-
inating picture of the condition.

d) Language comprehension: The individ-
ual should be able to identify phenomena or
objects. If there is evidence of inability to do
this, it might be an indication of serious
cognitive impairment secondary to tumor,
head injury or mental disorder. The individ-
ual's basic ability to read and write should
be assessed. Does the individual compre-
hend the words and concepts used in the
interview? Again, as with other aspects of
the biopsychosocial, the clinician should be
aware of cultural factors that can influence
these findings.

e) Memory: The clinician should examine
the individual's memoral capacity for short
term, intermediate term and long term
functions. All memoral impairments must
be reconciled with history findings. Short
term memory is assessed by giving the in-
dividual three unrelated words to recall in
three to five minutes. If the individual fails
to do this, the test should be done again two
or three times throughout the interview.
Long term memory is assessed by obtaining
information from the individual's past ( as
in several years ago). Intermediate memory
tests should focus on events that are days to
weeks old. Memoral disorder requires very
careful assessment. Deficits can be either
attributable to psychological (trauma) or
neurological events (strokes, head injury,
etc.) or psychiatric illness (schizophrenia).
Forensic cases sometimes present the clini-
cian with instances of selective memoral
impairments where one set of events is
remembered with clarity while others are
not. The use of the term “selective” implies
a deliberative act and should be avoided in
all but the most egregious cases. Memory is
a complex cognitive process and is influ-
enced by many factors. The safest clinical
path is depict it accurately and thoroughly,
but to be parsimonious in drawing causative
inferences.

f) Fund of information: The individual's
fund of basic information about the world
should be assessed, but in the context of his
or her world. This might mean that the in-
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dividual has an abundant fund of informa-
tion about her extended family, but hasn't a
clue who is president of the United States.
One can ask the individual to give the num-
ber of nickels in a dollar and other money
related questions. The clinician should move
from personal spheres to public ones in
assessing this area of cognition.

g) Calculation: Appropriate to the in-
dividual's level of education, he or she
should be evaluated for basic arithmetical
ability. Simple addition and subtraction
equations can be used for this purpose. One
can ask the individual to make change on
imagined purchases.

h) Spatial representations: The individual
should be asked to make Bender-Gestalt
drawings on a plain white sheet of paper to
detect signs of certain neurological deficits.
These include simple geometrics as well as
a clock face, cross figure and intersecting
wavy lines.

i)  Abstraction: The individual's ability to
work with abstract ideas is an important
part of overall cognitive capability and it
should be assessed within the context of the
individual's educational and cultural back-
ground. Abstraction is tested by the use of
proverbs and reasoning exercises that call
for the detection of similarities in named
objects. One of the advantages of using pro-
verbs is that they can be adjusted to differ-
ent cultural contexts when indicated.

J)  Executive functioning: The clinician
should assess the individual's ability to plan
future actions and to inhibit impulses. This
is essentially an evaluation of frontal lobe
functioning in the individual. When the in-
dividual has a history suggestive of closed
head injury, this issue needs particularly
close attention. Closed head injury often
affects the frontal and prefrontal lobes and
this creates impairment of executive func-
tions. The individual can be asked, “When
you feel the urge to ___ [drink more, steal
something, drive fast, etc.], what keeps you
from doing it?” Or, “How do you plan out
your time off from work?” “What is the
furthest time in the future that you might
plan something?” “How do you budget your
money and. how do you keep within your
pay amounts?”



k) Judgment: The clinirian should assess
the individual's quality of judgment as
evidenced in the traditional questions about
why people pay taxes, why cars are li-
censed, what would he or she do with a
stamped addressed envelope that was on
the sidewalk, etc. The responses on these
items give one the feel for the way in which
the individual makes judgment decisions.
After examining some of these more ab-
stract questions, it can be useful to ask the
individual to give some examples of actions
he or she has taken that would be good ex-
amples of sound judgment. The individual's
selection of items can be almost as informa-
tive as the content of the decision that he or
she reports. As referenced above, the indiv-
idual's moral thinking should be examined.
It should be looked at descriptively and
then should be evaluated for its degree of
congruence with the individual's culture
and society at large.

The mental status becomes all the more
critical when the individual gives multiple
history events that might suggest impaired
cognitive ability. When there is a collection
of these events, the clinician should use
great care in capturing the specific qualities
of the individual's thinking, feeling and
acting and render those in the context of
brain functioning. It is not uncommon in
forensic populations to discover an individ-
ual born and raised in poverty who also has
a likelihood of fetal exposure to alcohol,
tobacco and/or drugs, physical and/or sexual
abuse, poor educational supports and adult
exposures to a variety of unconstructive
environments. All of these factors can
contribute to impaired cognitive ability and
this is why it is so critical to assess this
domain so thoroughly. The biopsychosocial
should show the ways in which social and
psychological factors influence biological
ones and the other way around. Juries
might be more compassionate with organic
impairments than psychological or social
ones, because they can appreciate how a
damaged brain can influence behavior but
few understand the obverse. It is less
known that social and interpersonal en-
vironments can influence the development
of brains. This can and should be explained
through the use of simple developmental
models that are easy for lay persons to
grasp. (For instance, ask the jury what it

envisions would be the result if we took a
child's injured leg and wrapped in a cast
from age 9 to 267 What would the func-
tioning capacity be of that one leg when the
person has become an adult? This is not
unlike what happens when we “wrap” a de-
veloping brain in simple, neglectful environ-
ments - it simply does not develop the
structures that others have for thinking.)

VII. Medical Conditions: The individ-
ual should be assessed for health problems
with particular attention to those disorders
that might have impact on mental functioning.
Individuals with chronic and largely untreat-
able conditions can be subject to mood dis-
orders, distortions in thinking and behavior
problems. The biopsychosocial assessment
should include a review of systems so that the
clinician can detect unnoticed disorders that
might require either a referral for treatment or
that might influence a clinical impression of
mental disorder. In the assessment of domestic
violence, the clinician should pursue questions
about the history of injuries incurred in these
acts and the treatments that might have been
received. Some individuals will give evidence of
lasting impairments from these injuries be-
cause of the severity of attack and a spousal
prohibition of seeking medical care.

The individual's health history cannot be taken
by simply asking whether the individual has
any physical problems. The inquiry must be
formal and go through all organ systems. A
health history or screening form of some sort
should be employed. This can include basic
information about family diseases that have
strong correlation with genetic transmission. If,
for instance the clinician is evaluating an
individual who gives evidence of memoral
vagueness and poor cognitive complexity and it
is discovered that he or she has an extensive
family history of early-onset Alzheimer's
Disease, then the relevance of clinical findings
takes on new dimensions.

VIII. Functional Assessment: Individ-
ual who present with significant levels of
impairment and diagnoses of major mental
disorder need to be assessed for their level of
functioning. This is done because diagnosis and
clinical descriptors alone fail to capture the
degree to which disorder interferes with the
individual's life. ‘A functional assessment
identifies those areas daily living that are
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impinged upon by disorder or condition. It
must include the findings from the assessment
of physical as well as mental health. Self care,
shopping, tending to financial matters, se-
curing medical and other treatment services,
using transportation, keeping house, main-
taining social contacts, all form a part of the
functional assessment.

The clinician should also assess the individ-
ual's adaptive strengths that can be built upon
in either treatment or rehabilitative care. The
individual might have demonstrated capacities
that have either been ignored in the psychia-
tric or psychological evaluations because they
are not overtly clinical in nature. Even simple
social skills or avocational interests should be
reviewed for their potential as positive factors
in the individual's future.

IX. Integrative Assessment and
Clinical Impression: The integrative
assessment of the individual needs to account
for all the disorders and significant findings of
the preceding headings. What this assessment
does is pull the elements together into a
comprehensible whole that makes sense of all
the comorbidities and problems from the his-
tory. This is the place in the evaluation where
the themes mentioned at the beginning of this
article become important. The integrative
assessment should build a plausible portrait of
the individual and place the individual's
decisions in the context of real life stressors
and real environmental factors. The salient
must be delineated from the plethora of details
and it must be rendered in plain and clear
ways. Labels may be used - but with caution.
They can have the opposite to the intended
effect. Instead of summarizing, they can have
the effect of overriding all of the complexities
that the biopsychosocial has developed.

The integrative assessment should show how
all the parts of the history work together to
produce a life with which others can identify.
Severity must be shown, but made familiar,
not bizarre. If there is substance abuse, it must
be woven into the fabric of the individual's
existence, not left hanging as a separate and
independent pathology.

Lastly, the integrative assessment draws infer-
ences about the degree of freedom within which
the individual lived. It delineates constraints in
the person's life; constraints caused by cogni-
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tive impairment, by heritable mood disorder,
by poverty, by being the repeated victim of bat-
tery, etc. It renders the individual as one who
is making decisions, but in a very limited world
of options.

X. Recommendations: The clinician
should state those services or settings from
which the individual might take benefit. This
is most important in sentencing processes
where the court must consider rehabilitation
potential. It is foolish to offer prognoses given
the level of impairment of most forensic cases,
but a description of services that the individual
can benefit from is a realistic undertaking.
These recommendations should be specific and
should relate clearly to the salient features of
the individual. They should be feasible and not
idealistic.

Conclusion

The biopsychosocial is a complex evaluative
tool that can bring greater depth and realism
to the handling of forensic cases. In defense
strategies, it can form the backbone of the
humanistic defense where the pain and suffer-
ing of the defendant can be translated into
meaningful food for thought in the juror. One
of the ironies of the process is this: in order for
the assessment to adequately render the hu-
manity of the defendant, it must first make use
of the most detached clinical processes. Strong
feelings (positive or negative) on the part of the
examiner in the assessment phase can lead to
distorted findings and these distortions can
have profound consequences for the life or free-
dom of the defendant and for the conscience of
the clinician.
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T R A s

HOW EXTENSIVE ARE SOCIAL HISTORIES?

What constitutes an adequate social history? The amount of time and energy devoted to
collecting collateral data generally depends on variables such as the nature of the offense,
the charges, the presence or absence of a history of mental illness, and the possible
punishment. Social histories in non-capital offenses require less time to complete but are

nonetheless important.

- Lee Norton, Ph.D., Toward A Better Understanding of the
Importance of Psychosocial Histories in Forensic Evaluations,
The Advocate, Vol. 18, No. 5 (September 1996) at 81.

Reasonable Doubt in Real Cases -

Patterns for Total Victory
FRANK HADDAD’S CLASSIC CLOSING ARGUMENTS

http:\\www.barefoot.com\tvp

New Director of DPA’s Law Operations Division

Effective October 14, 1996, Dave Norat, 48, assumed leadership of the
Law Operations Division of the Department of Public Advocacy. Any
correspondence or questions regarding that Division should now be

directed to Dave. Dave began with DPA in 1974.

A long time advocate for alternative sentences, Dave will still be
available for consulting on sentencing and diversion plans. Dave will
continue his work in bringing about systems change in the way that the
criminal justice system deals with offenders with mental retardation or

mental illness.
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"Guess Who’s Coming to Dinner?":
Setting a Place for the Foreign

Mental Health Expert

Honour a physician with the honor due unto
him for the uses which ye may have of him...
The skill of the physician shall lift up his head:
and in the sight of great men he shall be in
admiration.

- Apocrypha
Ecclesiasticus 38: 1-3

The more ignorant, reckless, and thoughtless a
doctor is, the higher his reputation soars even
amongst powerful princes.

- Desiderius Erasmus
Praise of Folly, 1509

Every doctor will allow a colleague to decimate
a whole countryside sooner than violate the
bond of professional etiquette by giving him
away.

- George Bernard Shaw
The Doctor’s Dilemma, 1911

I have noticed that doctors who fail in the
practice of medicine have a tendency to seek
one another’s company... A doctor who cannot
take out your appendix properly will recom-
mend you to a doctor who will be unable to
remove your tonsils with success.

- Ernest Hemingway
A Farewell to Arms, 1929
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The use of foreign mental health experts [1]
broadens the scope of scientific and technical
assistance available to defendants. Fresh faces,
fresh minds, and fresh ideas stimulate creative
thinking, and inspire innovative new ways of
approaching cases. In addition, these experts
may lend an advocate the advantage of sur-
prise, and their impressive-sounding and even
novel credentials may favorably impress
judges, juries, and opponents. They may also
provide your only option for professional men-
tal health assistance, as domestic experts may
shun cases of local notoriety, or may be reluc-
tant to be placed in a situation compelling
unflattering and public reflection on a col-
league’s clinical judgment.

Utilization of foreign experts also serves to
keep domestic experts on their toes.

There is nothing new about employing foreign
mental health experts. These persons are rou-
tinely invited into the Commonwealth to con-
sult with attorneys, examine defendants and/or
witnesses, and testify regarding the results of
their evaluations.

What many attorneys do not realize is that the
performance of a mental health examination
may constitute the unauthorized practice of the
foreign expert’s profession in this jurisdiction.
For example, KRS 319.010 ("Definitions") pro-
vides, inter alia, the following:

{3] “Practice of psychology” means render-
ing to individuals, groups, organiza-
tions, or the public any psychological
service involving the application of prin-
ciples, methods, and procedures of under-
standing, predicting, and influencing
behavior, such as the principles pertaining
to learning, perception, motivation, think-
ing, emotions, and interpersonal relation-
ships; the methods and procedures of
interviewing, counseling, and psychother-
apy; of constructing, administering, and



interpreting tests of mental abilities;
aptitudes, interests, attitudes, person-
ality characteristics, emotion, and mo-
tivation. The application of said principles
and methods includes, but is not restricted
to: diagnosis, prevention, and amelioration
of adjustment problems and emotional and
mental nervous disorders of individuals and
groups; educational and vocational counsel-
ing; the evaluation and planning for effec-
tive work and learning situations; and the
resolution of interpersonal and social con-
flicts. [emphasis supplied] [2]

According to KRS 319.005 ("Practice of psycho-
logy and use of title by persons not licensed or
certified prohibited"):

No person shall engage in the practice of
psychology...or hold himself [or herself] out
by any title or description of services which
incorporates the words "psychological,” "psy-
chologist,” or "psychology,” unless licensed or
certified by the board. No person shall en-
gage in the practice of psychology in a man-
ner that implies or would reasonably be
deemed to imply that [s]he is licensed or
certified, unless [s]he holds a valid license or
certificate issued by the board.

It is clear from these statutory provisions that
the performance of a clinical mental health
examination, forensic or otherwise, would meet
the basic criteria for the practice of psychology.

The potential consequences of unauthorized
practice are described in KRS 319.990
("Penalties"):

(1] Any person who violates any of the pro-
visions of this chapter shall be guilty of a
misdemeanor and, upon conviction, shall be
punished by imprisonment for not more than
six (6) months, or by a fine of not more than
five hundred dollars ($500), or by both fine
or imprisonment, and each violation shall be
deemed a separate offense.

(2] Either the Attorney General or the appro-
priate Commonwealth’s or county attorney
shall have the authority to prosecute

violations [of KRS 310].

The Ethical Principles of Psychologists and
Code of Conduct [3] may be interpreted as com-
pelling any domestic or foreign psychologist

aware of unauthorized practice to intervene.
Standard 8.05 ("Reporting Ethical Violations™)
provides that:

If an apparent ethical violation is not appro-
priate for informal resolution...or is not
resolved properly in that fashion, psycholo-
gists take further action appropriate to the
situation, unless such action conflicts with
confidentiality rights in ways that cannot be
resolved. Such action might include referral
to state or national committees on profes-
sional ethics or to state licensing boards.

It is not difficult to imagine the effect on a
foreign mental health expert’s credibility, and
by extension, the client’s legal situation, if an
opponent were to discover or query the expert’s
“unauthorized" professional practice within the
borders of the Commonwealth.

Does this mean that attorneys cannot or should
not employ the foreign mental health expert?
Of course not. They must, however, jump
through the statutory hoops germane to the
various professions. For psychologists, for
example, KRS 319.015 ("Activities not included
in the practice of psychology") makes it "legal”
to employ the foreign mental health expert
when he or she is:

(8] [A] nonresident temporarily employed in
this state...rendering psychological services
for not more than thirty (30) days every two
(2) years, if [s]he holds a valid current
license or certificate as a psychologist in his
[or her] home state or country and registers
with the board prior to commencing practice
in the Commonuwealth.

This statutory scheme compels some additional
investigation on the part of the attorney, aided
by the foreign mental health expert. Does the
expert’s home jurisdiction specifically designate
its professionals as "psychologists,” or is some
other term employed? Are the "license” and/or
“certificate” utilized, or is some other credential
conferred? [4]

Similar but distinct practice restrictions and
exceptions apply to physicians [5] and social
workers [6]. In addition to these technical
qualifications for professional practice, hiring
attorneys should bear some additional consid-
erations in mind:
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1) Sometimes attorneys hire foreign
mental health experts when they are not
licensed to practice in any jurisdiction.
There is a difference between clinical
practice and research which must be
explored.

2) Developing new talent is always a
priority; however, check with colleagues in
other jurisdictions regarding the putative
expert’s track records, and confirm his or
her eligibility and freedom from legal
charges or ethical complaints with the
appropriate state board.

3) Some bona fide experts are not active
in so-called "professional” matters, and in
fact may reject or even disdain them. This
issue must be identified and remediated in
advance.

4) In general, remember that knowledge
is not always highly correlated with
persuasiveness! :

5) Ask new experts for vitae, work sam-
‘ples, and copies of relevant publications.
Run this information and subsequent “sani-
tized" work product by a mental health con-
sultant whom you trust, as the case pro-
gresses. The courtroom is no place to form a
concrete impression as to whether your ex-
pert’s assistance is competent and effective.

References

In this article, the term "foreign” refers

to those individuals licensed, certified, or other-
wise residing or practicing primarily in a juris-
diction other than the Commonwealth of Ken-
tucky.

Additional definitions are supplied in

201 KAR 26:121 (4) ("Scope of practice”), which
describes "clinical psychological services” as
including:

[a] Psychological testing and the evalua-
tion or assessment of personal characteris-
tics such as:

Intelligence;

Personality;

Abilities;

Interests;

Aptitudes; and
Neuropsychological functioning;

S Ut e

November 1996, The Advocate, Vol. 18, No. 6, Page 40

[b]
[c]
[d}
(e]
[f]
[g]
[h]

[i]

Gl

(k]

(1]

[m]
[n]

[o]

psychotherapy;

counseling;

psychoanalysis;

hypnosis;

biofeedback and behavioral analysis
and therapy;

diagnosis and treatment of mental and
emotional disorder or disability;
alcoholism and substance abuse dis-
orders of habit or conduct;

the psychological aspects of:

physical illness;
accident;
injury; or
disability;

Ll

psychoeducational evaluation, therapy,
remediation, and consultation;

assessment directed toward diagnosing
the nature and causes, and predicting
the effects, of subjective distress) of
personal, social and work dysfunction;
and of the psychological and emotional
factors involved in and consequent to,
physical disease and disability. Proce-
dures may include: interviewing, and
administering and interpreting tests of
intellectual abilities, attitudes, emo-
tions, motivations, personality charac-
teristics, psychoneurological status, and
other aspects of human experience and
behavior relevant to the disturbance;
Intervention directed at identifying and
correcting the emotional conflicts, per-
sonality disturbances and skill deficits
underlying a person’s distress or dys-
function. Interventions may reflect a
variety of theoretical orientations, tech-
niques, and modalities. These may in-
clude: psychotherapy, psychoanalysis,
behavior therapy, marital and family
therapy, group psychotherapy, hypno-
therapy, social-learning approaches,
biofeedback techniques, and environ-
mental consultation and design;
professional consultation in relation to
assessment and intervention;

program development services in the
areas of assessment, intervention, and
consultation; and

supervision of clinical psychological
services.

e



There are relevant distinctions between restric-
tion of unauthorized practice on the one hand,
and definition of the scope of practice of certain
specialties on the other, but the latter is illus-
trative of those activities which the psycholo-
gist performs in the course of his or her
professional practice.

[3] American Psychological Association
(1992). American Psychologist, 47 [12], pp.
1597-1611.

(4] Note that the statute refers to a "non-
resident.” It is often the case that a psycho-
logist will live in one jurisdiction and practice
in another. If the "foreign” mental health is in
fact a Kentucky resident only licensed or certi-
fied to practice in another jurisdiction, it may
be advisable to clarify this status with the
licensing board in advance, in order to avoid
the (admittedly remote) possibility of an em-
barrassing challenge at a later date.

[5] KRS 311.560 ("Practice of medicine or
osteopathy without license prohibited;
exceptions") states, inter alia, that:

[1]1 Except as provided in subsection [2] of
this section, no person shall engage or
attempt to engage in the practice of medi-
cine or osteopathy within this state...unless
[slhe holds a valid and effective license or
permit issued by the board as hereinafter
provided.

[2] The provisions of subsection [1] of this
section shall not apply to...

[b] Persons who, being nonresidents of
Kentucky and lawfully licensed to prac-
tice medicine or osteopathy in their
states of actual residence, infrequently
engage in the practice of medicine or
osteopathy within this state, when
called to see or attend particular
patients in consultation and association
with a physician licensed pursuant to
this chapter.

There are less complicated (and potentially
expensive) ways to make the foreign medical
expert "legal” for forensic evaluation purposes.
According to KRS 311.571 ("Qualifications for
license; exception in extraordinary circum-
stances”):

[5] An applicant seeking regular licensure
in the Commonwealth who was originally
licensed in another state may obtain
licensure in the Commonwealth without
further testing and training if the applicant:

fal Has been endorsed in writing by the
applicant’'s original licensing state as
being currently licensed in good stand-
ing in that state; and

[b] Would have satisfied all the require-
ments for regular licensure described
in the preceding subsections had the
applicant sought original licensure in
this state.

[6] For social workers, KRS 335.030 ("Prac-
tice without license prohibited; use of titles")
provides, inter alia, that:

[NJo person shall engage in the practice of
social work unless [s]he is licensed in ac-
cordance with the provisions of KRS 335.010
to 335.160 and 335.990, and no person shall
hold himself out to the public by any title or
description of services representing himself
as a "Certified Social Worker,” or "Social
Worker,” or any other title that includes
such words except as such usage of title or
description is authorized by KRS 335.010 to
335.160 and 335.990.

The following option is afforded by KRS
335.120 ("Licensure without examination;
reciprocal agreement between states"):

The board may grant the appropriate license
without examination to any person who at
the time of application holds a valid license
from another state and who meets the cur-
rent minimum requirements for licensure in
Kentucky provided a reciprocal agreement
exists between the states.
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numerous articles on clinical and forensic

psychology.

- - - - - .

Boyce F. Martin, Jr. Inducted as Chief Judge of the
United States Court of Appeals for the Sixth Circuit

Judge Boyce F. Martin, Jr. was inducted October 1, 1996 as Chief Judge
of the United States Court of Appeals for the Sixth Circuit. Judge Martin
succeeds former Chief Judge Gilbert S. Merritt whose term expired.

Judge Martin was originally appointed as a Circuit Judge of the United
States Court of Appeals for the Sixth Circuit on September 26, 1979, and
has served as Circuit Judge from that date until the present. Before his
induction as Circuit Judge, Judge Martin was a member of the Kentucky
Court of Appeals, serving as its chief judge from the creation of the court, in 1976, until he took oath as Circuit
Judge, in 1979. From 1974 until 1976, Judge Martin served as a Jefferson Circuit Court Judge, both in the
Common Pleas Branch and in the Chancery Branch. Prior to joining the judiciary in 1974, Judge Martin worked
in the United States Attorney’s Office for the Western District of Kentucky, and later practiced law privately
in Louisville. He also served as a law clerk to Judge Shackelford Miller, Jr. on the United States Court of

Appeals for the Sixth Circuit.

Judge Martin received his undergraduate degree from Davidson College in Davidson, North Carolina, graduating
in 1957. Following military service, Judge Martin received his law degree from the University of Virginia School
of Law in 1963. He has many civic interests both inside and outside the bar. He has recently completed an eight-
year term of service as Chairman of the Board of Trustees of the I.W. Bernheim Foundation, which operates the
Bernheim Arboretum in Clermont, Kentucky, near Louisville. In addition, he has served as Vice-Chairman of
the Board of Trustees of Hanover College in Hanover, Indiana; he currently serves as a Trustee of Davidson
College in Davidson, North Carolina. He has served, as well, on many committees within the American Bar
Association and the Judicial Conference of the United States. The induction ceremony was presided over by
Circuit Judge Nathaniel R. Jones. For further information, contact James A. Higgins, Circuit Executive, (513)

564-7200.

November 1996, The Advocate, Vol. 18, No. 6, Page 42




|
Effectively Seeking Funds for a Defense Statistical

Expert: Factfinding in the Face of Uncertainty

It has been seen in courtrooms across the na-
tion: The DNA expert tells jurors that the
chance that the blood found at the crime scene
belongs to someone other than the defendant is
less than the chance for winning the lottery.
Faced with such damning evidence, what is a
defense attorney to do? Even an attorney with
some background in science is not qualified to
do the complicated statistical analysis involved.
Consequently, that attorney’s cross-examina-
tion of the expert leaves much to be desired.
Too often, attorneys finds themselves grappling
with the myriad of numbers used by the ex-
pert, searching for some way to communicate
the limits of the findings, while the jurors
become increasingly supportive of the expert’s
testimony.

Another situation too often seen in American
courtrooms: the defendant, a black male, has
been indicted by a predominantly white grand
jury taken from a majority black community.
Defense counsel knows that she can have the
indictment dismissed if she can prove the dis-
crimination. However, discrimination is an os-
tensibly random process and is almost impos-
sible for the attorney to prove on her own.
Even attorneys with some background in sta-
tistics are simply unable to do the complicated
analysis needed to yield accurate - and be-
lievable - results.

In these situations, defense attorneys must
seek the assistance of an expert in statistics.
When the client is indigent, securing an expert
means convincing a court to provide funds.
This article to provides attorneys a framework
to convince a judge that statistics can assist
the reliability of the fact finding process, and
that in the interests of ensuring that reliabil-
ity, two statisticians are almost always better
than one. Convincing the trial court of those
basic facts will put an attorney well on her way
to receiving the expert funding for a defense
statistician her client needs to effectively
present the case.

What is the field of statistics?

In the beginning, science was simple. You ob-
served an event, and tried to explain it. End of
story. Thus, Aristotle could tell the world with
absolute conviction that there were only a fin-
ite number of elements, because those were the
ones he could see. In other words, the scientific
process consisted of two steps: empirical obser-
vation and hypothesis. See Bernard Dixon, The
Science of Science: Changing the Way We Think
8-9 (1989); Isaac Asimov, New Guide to Science
6-10 (1984).

This method proved unsatisfactory. Our obser-
vations would differ from our hypotheses when
the circumstances changed. So, a new element
of the scientific process evolved: experimenta-
tion. Experimentation works on a basic princi-
ple of logic: in order to prove that a particular
event or condition was caused by one factor,
one has to exclude all the other possible fac-
tors. Thus, when conducting an experiment a
scientist manipulates her environment to ac-
count for all possible factors. Only then will
she be able to exclude those factors from con-
sideration. See Dixon, supra, 12-15; Asimov,
supra, 12-14.

When experiments were simple, this was easy
to do. Galileo proved that gravity affected all
things equally by dropping rocks from a tower.
However, as experiments became more compli-
cated, it became harder for scientists to mani-
pulate their environment to the point that they
could draw reliable conclusions from their data.
Thus, the need for statistics.

Statistics tries to solve a number of problems.
First, statisticians try to account for and cor-
rect error in the measurement of data. Mea-
surement errors often arise in the context of
surveys. For example, scientists studying the
relationship between dietary cholesterol and
cholesterol levels in the blood neglected to
account for smoking when taking their data. As
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a result, it was unclear whether the results of
that data were attributable to dietary choles-
terol, or to the fact that many people with bad
diets also smoke. Statisticians were able to
partially offset that error. Consequently, med-
ical scientists were able to draw meaningful
conclusions from what would have otherwise
been hopelessly unreliable data.

Second, statistics tries to compensate for extra-
polation error. Particularly when dealing with
social science experiments, or other experi-
ments on human conditions, it is impossible to
gather a complete data set. Without statistics,
it would be impossible to determine the extent
to which the results of that data set could be
used to predict results from subjects outside
the data set. If you took a survey of 400 people,
and all you knew was that, if the election were
held today, 40% would vote for A, and 60%
would vote for B, you could not use that to pre-
dict who the voters in that jurisdiction would
actually vote for. It could be that all 400 of the
participants were residents of a small repub-
lican enclave in rural Virginia. Or, they could
be Hutu tribesmen in Rwanda, who are neither
eligible to vote, nor familiar with the candi-
dates. However, if you applied statistical
standards, such as the likelihood that the
participants would vote, or the geographic and
demographic makeup of the sample, you can
use that small sample to predict the result of
an election in a nation of 250,000,000.

Statistics accomplishes this useful function
because statisticians are willing to admit that
error is part of the process. The reason this is
useful is fairly evident. The standards for abso-
lute scientific proof are almost impossible to
meet. For something to be a scientific fact, it
must always be true. However, statistics util-
izes probability to allow scientists to draw
meaningful, useful conclusions in circum-
stances where absolute truth is impossible. It
redefines "proof' so scientists can utilize
information that would previously be consid-
ered useless. Thus, scientists can treat certain
conclusions as facts, without having to suc-
cumb to the standards of scientific proof which
are impossible to meet in the real world. In
short, statistics is a scientific process which
permits scientists to make meaningful guesses
and use them.

However, that statement does not cover one of
the fundamental problems with statistics and
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the law. The fact that statisticians apply the
scientific principles of probability to permit
meaningful conjecture does nothing to explain
the process of statistics. It merely explains why
statistics is useful. The process, or art, of
statistics uses scientific and logical principles
to decide the relationship between relevant fac-
tors. Logically, it is easy to see why these rela-
tionships cannot be proven, since it is the un-
certainty in these relationships which creates
the need for statistics in the first place. Thus,
the use of assumptions is implicit to statistics.
These assumptions are "gap fillers" which fill
in the missing facts which would, in the ab-
sence of statistics, prevent scientific conclu-
sions. Statistics is therefore the rules for
assumptions, i.e., the use of scientific, mathe-
matical and logical rules governing when,
where, and how assumptions can be used.

Statistics is both the science of
conjecture and the art of assumption.

Statistics is beneficial because it allows us to
draw conclusions in situations where the
standard scientific process is unavailing.

Statistics is imperfect because it requires
statisticians to make difficult and often
counter-intuitive choices, without a completely
solid factual framework upon which those
choices can be based.

Statistics is useful because it enables us to find
answers where there are no hard and fast ans-
wers. At the same time, statistics is dangerous
precisely because of the nature the problem it
was developed to overcome, i.e., the lack of
hard answers - creates uncertainty and permits
abuse.

The Science: How statistics
can be used in the courtroom

In United States v. Shonubi, 895 F.Supp 460
(E.D.N.Y. 1995), the court, in a lengthy opin-
ion, discussed the value of statistical evidence
in factfinding. Statistical evidence presented to
the sentencing judge in a heroin smuggling
case as to the probability that the defendant
carried between 1,000 and 3,000 grams of her-
oin was held to be admissible. The court
strongly expressed the value of statistical
evidence stating that:



Courts which deny themselves the help
of statistical tools increase the risks of
incorrect conclusions.... Putting aside
questions of cost and availability to both
sides, there is no reason to deny fact-
finders reliable information or analytic
techniques... [Tthe law [can] not afford to
exclude highly probative statistical evi-
dence and useful quantitative methods.
Courts ignore whole categories of evi-
dence only at their peril. Id. at 516, 518.

Statistics is a valuable tool which should not
be ignored. The court also stressed that
"statistical and non-statistical proof are
intertwined." Id. at 523.

By checking one mode of analysis
against the other, triers improve the
quality of their decisions. This implies
that in evaluating non-statistical proof,
courts should not lose sight of the poten-
tial utility of statistics. Similarly, in
using statistics and other scientific tech-
niques, courts must not ignore the fund-
amentals of inferential analysis, stand-
ard heuristic devices, and other techni-
ques traditionally used by triers of fact
in assessing the probative force of evi-
dence. Id. at 523.

This is a fact that must be addressed by the
attorney requesting funds for a defense statis-
tician. A review of appellate cases affirming
the denial of funds for a statistics expert
reveals that courts require additional, tradi-
tional facts supporting the argument for which
the expert is requested. The failure to make a
substantial threshold showing explains the fail-
ure of appellate courts to afford funds for sta-
tistical experts. This article empowers attor-
neys to persuasively make the threshold show-
ing. See also "Funds for Resources: Persuading
and Preserving,” The Advocate, Vol. 16, No. 6
(January 1995) at 82.

Case law teaches us these important lessons: 1)
courts and jurors regularly use statistics to
solve legal problems; 2) courts and jurors
regularly listen to statisticians from both the
prosecution and the defense to make reliable
decisions; and 3) to obtain funds to employ a
defense statistician, a substantial threshold
showing is necessary.

Funds Granted for Defense Staticians

Funds have been granted in Kentucky cases at
the trial and district court level for the employ-
ment of defense experts to do statistical
analysis in a number of cases:

Commonwealth v. Paul Kordenbrock,
Indictment No. 80-CR-1, Boone Circuit
Court, for statistical analysis of the
composition of the grand jury in the
amount of $235. The expert was Stephen
E. Edgell, Ph.D., University of Louisville.

Commonwealth v. William Stark, Jr.,
Indictment No. 90-CR-11, Shelby Circuit
Court, for change of venue survey for
Shelby and Franklin Counties in the
amount of $3,400. The expert was Wal-
ter Abbott, Ph.D.

Commonwealth v. Mark Dunn, Indict-
ment No. 95-CR-36, Garrard Circuit
Court, for a change of venue survey for
Franklin, Garrard and Jessamine coun-
“ties in the amount of $2,500. The expert
was Bruce J. Rose, Ph.D., Kentucky
State University.

Kordenbrock v. Scroggy, Civil No. 86-186,
federal district court, Covington, $1,463
for the statistical analysis of the under-
representation of young persons in the
grand and petit jury pools. J ohn B.
McConahay, Ph.D., Duke University was
the expert. :

Jury Discrimination

One of the most common uses of statistics is
cases in which a party is alleging discrim-
ination in the composition of the jury panel.
The statistics are used to show that the proba-
bility of the particular jury panel’s composition
is so unlikely that discrimination may be pre-
sent in the process.

Castaneda v. Partida, 430 U.S. 482 (1977) is
the leading case on discrimination in the selec-
tion of a grand jury panel. The Supreme Court
looked to statistical evidence to hold that the
Texas "key man” system for selecting grand
jurors was unconstitutional under the equal
protection clause. A study of the representation
of Mexican-Americans on the grand jury panel
over eleven-years demonstrated that only 39%
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of grand jury members had been Mexican-
American despite the fact that Mexican-Ameri-
cans represented 79% of the county population.
The court noted the 40% disparity and a statis-
tical analysis that the probability of such a
disparity is less than one in 10 to the 140th
power in finding that a prima facia case of dis-
crimination had been established.

The Supreme Court looked to statistical evi-
dence in Duren v. Missouri, 439 U.S. 357
(1979) to hold that women were under-repre-
sented on the jury venire in violation of the
defendant’s sixth amendment right to a jury
trial. The state law in question exempted wo-
men from jury duty if the so requested. Despite
the fact that women represented 54% of the
adult population, they consisted of only 15% of
weekly venires.

In both of the above Supreme Court cases, the
defense presented specific statistical evidence
which the government rebutted with broad at-
tack on the assumptions underlying the statis-
tical evidence. Castaneda at 489-93, Duren at
367-69.

When requesting funds for an expert to con-
duct a study, the defense must present a sub-
stantial threshold showing indicating the

necessity for such investigation. In McQueen v.
Commonwealth, 669 S.W.2d 519 (Ky., 1984),
the Court held that it was not error to deny the
defense funds to conduct a search to determine
proper representation of a cross-section. of the
community on the jury panel because the de-
fense attorney failed to make a sufficient thres-
hold showing. The court noted that there was
"‘not one shred of evidence...which indicated
any irregularity or underrepresentation.” Id. at
521.

Likewise, in Ford v. Commonwealth, 665
S.W.2d 304 (Ky. 1983), aff'd, 841 F.2d 677 (6th
Cir. 1988), rejected the defense’s request for
funds for a second statistical investigation. In
this case, the defense did receive funding for
and conduct an initial study to show diserim-
ination in the drawing of the petit jury. The
Court rejected this study because the study
used the county census rather than limiting
the analysis to the "eligible population” - reg-
istered voters and property owners. The Court
then rejected the defense’s request for funds for
a corrected study because the defense failed to
convince the judge via a threshold showing.

He presented us with no showing that
the results reached by an additional

2) The Sample. Is the sample size adequate?

information properly.

7) The Results. Summary of the conclusions.

The Stages of Statistical Study and the Potential for Error

e studied, assessing the nature of the information required,
g instruments for collecting the data, and defining a sample.
at needs to be proven.

1) The Study Design. Entails identifying the issue to b
determining how the data will be collected, creatin
Focus on whether the study documents wh

3) Underlying Assumptions. Are there any flaws in the design assumptions?

4) Data Collection. The expert must properly supervise and control the persons involved in the
gathering of the data. Survey data must be collected in a non-biased fashion.

5) Analysis. The selection of a statistical method for the purpose of analyzing the data.
6) Computerized Analysis. Determine whether: The data were properly recorded on the forms used. The

information was entered into the computer accurately. The computer program designed to
manipulate the data was correctly written and implemented. The computer processed the

eal whether there is a relationship between the
ationship.

8) The Limits of Statistics. While the results will rev
data, they will not indicate the reason for the rel

How to Evaluate an Expert’s Statistical Analysis, The Practical Lawyer, April 15, 1982, p. 69.
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expert would have differed, in any
respect, with the results reached by the
expert he did retain....

Additionally, the statute (KRS 31.110)
provided for assistance to needy persons
charged with a crime states that such
person are entitled to be provided with
"necessary services...including investi-
gation and other preparation.” We do
not conceive that employment of statis-
ticians and mathematicians to examine
the representation of recognizable groups
on jury venires, especially in the absence
of specific knowledge of irregularities, to
be included in "necessary services.” We
know of no statute or principle which
would authorize expenditures of public
funds to conduct a witch hunt. Id. at
308-09.

These cases illustrate the need for defense
counsel to provide judges specific threshold
showings of the necessity of statisties in
showing discrimination as used in the Supreme
Court cases and the need to present some evi-
dence of the possibility of discrimination as
part of the request for funds.

Jury Selection

In a recent capital case, Randy Haight v.
Commonwealth, No. 94-SC-288, tried in Louis-
ville on a change of venue from Garrard
County there were irregularities in the way
jurors were selected. The case illustrates the
benefit of statistical analysis by a defense
expert.

In order to obtain 14 jurors (12 who would de-
cide the case plus 2 alternates), the deputy
circuit court clerk, on her own and not at the
direction of the judge, drew 3 jurors from the
17 left after the exercise of peremptories by the
parties, leaving 14 jurors. These 3 were wo-
men, 1 of whom was black. The defense ob-
jected to the failure to comply with the selec-
tion process of RCr 9.36. As a result, the court
directed the clerk to draw the jurors out anew
by picking 14 out of the 17, leaving 3 to be
excused.

Against all odds, when the clerk redrew the 14
names from the 17, the statistically highly im-
probable occurred. The clerk explained it at a
hearing which occurred 10 days later, it just

so happened that the same three popped up.”
The hearing further revealed that the clerk did
not use balls or cards. She used 8-1/2 inch x 3
inch sheets of papers with the jurors’ names on
them. There was a marked physical difference
between the two sets of juror sheets. The 3
drawn out were folded. The 14 were not folded
"enough to make any difference.” As the clerk
stated, "every one of them except for the 14,
they were all folded and I straightened them
all back out.”

It is statistically highly improbable for the
same 3 jurors to be randomly drawn out twice
using different selection methods. Rather than
a random process, the clerk drew the same
jurors as she had done before as a result of
failing to remix the cards, or due to using slips
which had 3 folded and 14 not folded, or put-
ting the 3 names on the bottom of the stack of
names, or some other human defect. The physi-
cal conditions were not conducive to random-
ness, and made a random process extremely
improbable. While the clerk recalled 10 days
after the event that she shuffled the cards
before the second draw, it is possible she did
not do that in light of her drawing the same 3.
The clerk’s use of strips of paper of varying
sizes, 3 of which were folded, was not a "...neu-
tral selection mechanism to generate a jury...."
Holland v. Illinois, 493 U.S. 474 (1990). A
lottery conducted in this manner would not
have sufficient public confidence to be viable.

Kentucky State University’s Professor Bruce J.
Rose, Ph.D. did an extensive analysis of the
probabilities of the above two draws occurring
by chance. His statistical analysis showed that

- there are only 15 chances out of 10,000 tries

that the second draw of 14 from 17 would not
have selected the 3 jurors. Stated conversely,
there is a 99.85% chance that the 3 names
would have been pulled on the redraw! This
statistical analysis shows that failure to draw
any of the 3 names on the redraw did not hap-
pen by chance or randomly. "The mind of jus-
tice, not merely its eyes, would have to be blind
to attribute such an occurrence to mere for-
tuity." Avery v. Georgia, 345 U.S. 559 (1953)
(Frankfurter, concurring).

In Avery, 60 names were drawn from a box
containing names of prospective jurors. The
white prospective jurors’ names were printed
on white tickets and the black prospective
jurors names were printed on yellow tickets. Of
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the 60 drawn, none were black. The judge who
selected the names "testified that he did not,
nor had he ever, practiced discrimination in
any way...." Id. at 561. "Obviously that practice
makes it easier for those to discriminate who
are of a mind to discriminate.” Id. at 562.
Avery held that a prima facie case of discrim-
ination was established and the state had the
burden to disprove it. The "opportunity for
working of a discriminatory system exists
whenever the mechanism for jury selection has
a component part, such as the slips here, that
differentiates between white and colored; such
a mechanism certainly cannot be countenanced
when a discriminatory result is reached.”" Id. at
564. The slips in Haight's case were different-
iated with 3 being folded, 14 unfolded, and the
names of the 14 readable. The statistical
analysis in this case placed a dramatically
precise calculation on the improbability of
eliminating the same 3 people in two draws.

Other Statistical Issues

Other areas to consider presenting statistical
evidence include: jury selection, change of
venue, identification (DNA, fingerprints,
bloodtyping, etc...), community standards in
obscenity cases, media contact, and sentencing.

Art: The Danger of Receiving Statistical
Evidence without Effective Rebuttal

The use of statistics presents the danger that
mindnumbing numbers will be erroneously pro-
duced and relied on by factfinders. In Chumb-
ler v. Commonwealth, 905 S.W.2d 488 (Ky.
1995). The prosecutor attempted to link a cig-
arette butt found at the scene to the defendant.
The butt was tested and found to be that of a
type A secretor, the same type as the defen-
dant. The brand of the cigarette was narrowed
to twelve possible brands one of which the de-
fendant smoked. In closing argument, the pro-
secutor multiplied the percentage of the popu-
lation who are type A secretors by the percent-
age of Americans who smoke by the nation-
wide share of the type the defendant used to
come to the odds 2 in 1000. He misexplained to
the jurors, "And that's the odds that [the
defendant] was standing there, 2 in 1000...
would've flipped down a Newport cigarette.”
Id. at 495.

The Kentucky Supreme Court found these cal-
culations "completely unfounded and in error”
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and despite the lack of objection found “pal-
pable error affecting [the defendant’s] sub-
stantial rights resulting in manifest injustice.”
Id. The Court compared the prosecutor’s erron-
eous statistical calculations to the "polygraph
in their unreliability and propensity to mislead
and may have convinced jurors of modest ana-
lytical ability that no one but [the defendant]
could have committed the crime." Id. Statistics
can be unintentionally miscalculated and the
mistake can be missed by defense counsel, the
Jjudge and the jurors. In cases with more com-
plex calculations the potential for a mistake to
pass through the court increases.

Cases in which only one party offers statistical
evidence present the danger that the fact-find-
er will be awed by the incredible numbers and
incomprehensible mathematics. This may lead
to jurors taking the understandable shortcut of
merely believing the conclusion made by the
expert. Dubose v. State, 662 So0.2d 1156 (Ala.
Cr.App. 1993), affd, 662 So.2d 1189 (Ala.
1995), illustrates danger of misleading the fact-
finder and the importance of providing the de-
fense with expert assistance to counteract this
effect. At trial, the prosecution presented
statistical evidence on the possibility of the
defendant having the a DNA "match" with
samples taken from the victim. The state’s ex-
pert first estimated that there is a 1 in 500
million probability that the defendant’s DNA
pattern would appear in the North American
black population and a 1 in 22 million proba-
bility that that pattern would occur in the
North American caucasian population. Then he
stated that there are between 15 to 20 million
African-American males in North America ex-
plaining that "what the statistics tell us here is
you would only expect to find this pattern once
and we have found it." Id. at 1164.

He concluded by stating that his calculations
used three standard deviations, thus producing
conservative or significantly underestimated
frequencies of occurrence that favor the ac-
cused and that without the use of standard de-
viations, the frequency of occurrence (presum-
ably in the black male population) would be
approximately 1 in 500 billion. Later on cross-
examination, the expert stated his calculations
were based on a database of 1,300 people. Id.
at 1164-65.

To most jurors, attorneys or judges this testi-
mony appears to extremely convincing that the



sample found on the victim is a match with the
DNA of the defendant. In this case, this was
critical evidence which led to the jury finding
the defendant guilty of murder during a kid-
napping, murder during a rape, and murder
during sodomy. The defendant was then sen-
tenced to death.

Before reading further look again at the
testimony by the state’s expert in Dubose,
supra, for errors, assumptions, and misleading
conclusions made to the fact-finder.

Following is a short list of the problems with
this expert’s testimony:

1. Assumption. The expert compares the pro-
bability of finding this particular sample in
the North American black population (pre-
sumably of both sexes) with the number of
black males in North America. This is com-
paring apples to oranges. He is making the
assumption that the probability for all
blacks is the same as the probability for
male blacks without any evidence that this
is so.

. Study Design. The expert limits his exam-

ination only to North American black males.
What is the probability that this sample
could be from another population? If the
probability of this sample matching with an
hispanic male is 1 in 400 million then the
probability of the assailant being hispanic
rather than the same race of the defendant
is greater.

3. Sample. What is the evidence that this

sample size is large enough for this
analysis?

. Data Collection. How was this sample

chosen? How is a black person defined for
this analysis? Is a person whose great-great
grandfather is white considered black?

. Result. What is the confidence interval? In

other words, what is the percentage of er-
ror?

. Result. The expert put the 1 in 500 billion

number in front of the fact-finder without
explaining importance of using standard de-

instant case?

as the likelihood of guilt?

may be overwhelmed or confused?

question of law?

The following questions should be asked when dealing with statistical evidence:

1. What formula did the expert use to generate the final number?

2. Has the expert shown that the formula itself is valid?

3. What does each variable in the formula represent?

4. Does the proper use of the statistical technique, such as the binomial distribution, the
normal distribution, and regression analysis that the assumptions are satisfied in the

5. What is the source for every number that the expert inserted in a variable in the
formula? Is the source itself trustworthy? Is the source admissible?

6. Did the proponent misuse the final number during the trial? For example, did the
proponent characterize a probability of the defendant’s mere presence at the crime scene

7. Is the statistical testimony so complex and the final number so impressive that the jury

8. Did the witness exceed his or her expertise by attempting to draw an inference on a

Scientific Evidence 2d, Paul C. Giannelli and Edward J. Imwinkelried, 1993, pp. 476-77.
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viations to reach a reliable conclusion and
why that number should not be used.

7. Result. The statement "What the statistics
tell us here is you would expect to find this
pattern once and we have found it.” is ex-
tremely misleading to the lay person. When
a statistician uses the word "expect” it is a
term of art analogous to the word average.
For example, if a six sided die is thrown six
times one would expect that a particular
side would appear one time. In the real
world, we know that it is still possible that
a particular side could appear more than
once. When a statistician says he expects it
to appear once in six rolls, what he means
is that given an infinite number of rolls a
particular side would appear on the average
one out of six times. The statement of the
expert in this case is as if he said "There is
a one in six chance of this side appearing.
We have rolled the die twice and one time
the side appeared so we have found the side
and it will not appear again in the next four
rolls.” To understand the weight to give the
statement, the fact-finder should be in-
formed what the probability is of the side or
DNA pattern occurring more than once
would be.

This list represents just a few areas in which it
would be necessary for the defense to have ac-
cess to its own expert for assistance in discov-

" ering these problems, effectively cross-examin-
ing the state’s witness, explaining the impor-
tance of the assumptions and vocabulary used
to the fact-finder and rebutting the state’s
evidence. .

In Dubose, supra, the trial defense attorney
was denied funds for his own expert. In an ef-
fort to render effective assistance, the attorney
was forced to attempt to demonstrate the com-
plexity of the issue and the possibility for error
of the evidence presented by the state’s experts
through cross-examination without the aid of a
defense expert. Counsel’s uneducated questions
prompted four or five of the jurors to tell the
court that they understood the evidence even if
the attorney did not, and the jurors asked that
they not have to listen to any more questions.
Id. at 1185.

The appellate court recognized the need for a
defense expert:
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[Tlo the jury, his questions sounded nit-
picking, confusing, and ignorant and
were not as interesting as the lesson in
genetics they had just received. This
cross-examination did not sufficiently
counter the general and overly simplistic
and consequently misleading explana-
tions of an incredibly complex process....
Clearly, their comments to the trial court
indicated that several jurors considered
that they understood the technique as
they had followed the state experts’ ex-
planations, but their clear signal that
they unquestionably believed that they
could see the matches themselves and
did not fathom or effectively evaluate the
complexity of the technique.... "[I]lI-
equipped cross-examiners, the tendency
of jurors to be awed by the cutting-edge
technology and unimpressed by the nit-
picking of the defense, and the possibil-
ity of improper presentation and the use
of statistics increase the difficulty of a
successful attack of the profiling tech-
nique.” Janet C. Hoeffel, Note, The Dark
Side of DNA Profiling: Unreliable
Scientific Evidence Meets the Criminal
Defendant, 42 Stan.L.Rev. 456, 517
(1990). Id. at 1186-87.

The jurors tend to accept the conclusion of the
"expert” in the field and become frustrated
with the lawyer who because of his lack of
knowledge is unable to launch a focused cross-
examination on the specific trouble areas in the
expert’s testimony. The practical effect of de-
fense counsel not having access to its own ex-
pert is that rather than giving an effective and
time-efficient cross-examination which enables
the juror to fully understand the testimony be-
ing presented, counsel is forced to blindly flail
about in search of the question which will
serve to shed light on the complexity and un-
certainty of the evidence.

Ultimately, after watching this direct and feeb-
le cross of the expert the jurors may, without
truly understanding the evidence, accept the
expert’s conclusion as the truth on the issue.
This allows the prosecution’s expert to sup-
plant the juror’s responsibility as the finder of
fact. See Mahan v. Farmers Union Cent. Exch.,
Inc., 768 P.2d 850, 857 (Mont. 1989) ("statis-
ticians may testify that their statistical test
show or do not show patterns...but may not



.

testify to the ultimate conclusion. The jury
should be the final arbiter of that issue.”).

This danger is at its greatest in a criminal
case.

Protection of defendants in criminal
cases warrants special concern, but bur-
dens of proof and existing rules of evi-
dence, as well as constitutional and
statutory protections rather than exclu-
sions of highly probative evidence that
happens to be in statistical form are the
best means of avoiding justice. Rather
than excluding statistics, courts should
provide for defense and court-appointed
experts to ensure that statistic, when
available, are properly used. U.S. v.
Shonubi, supra, at 518.

The benefits of statistics in decision making in
most instances warrant their use, but the dan-
ger of misuse requires that both parties have
access to experts to insure that the jury is
viewing the evidence for what it truly means.

Conclusion

Admittedly, the appellate case law does not
strongly support the need for funding for sta-
tisticians, but creative trial attorneys are
requesting and receiving funds for these ex-
perts. Defense attorneys requesting funding for
expert assistance in presenting statistical evi-
dence as part of their evidence at trial during
direct or in support of a motion prior to trial
will find it effective to both explain the general
value of statistics in fact finding and the speci-
fic need for statistics to support the traditional
evidence in this particular case. In situations
when an expert is requested for rebuttal of pro-
secution evidence emphasis should be placed on
the role of assumptions in statistics and the
complexity in interpreting results and discov-
ering errors in conclusions.

FOOTNOTES

'The standard deviation is a method used by
statisticians to predict the fluctuations from
the expected value. See Castaneda, supra, at
1281 n.17.

*Basic probability and statistics texts describe
what is necessary for random selection: "To be
considered fair, one would want all cards or

capsules or names to have the same chance of
being chosen. That is, one would strive to
emulate a mathematical or ideal selection in
which the probabilities postulated for the
possible outcomes are all equal. Thorough
mixing or shuffling and blend selection are
both essential." Bernard W. Lindgren, Basic
Ideas of Statistics (1975) at 57.
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Everything human is pathetic. The
secret source of humor itself is not
joy but sorrow.

- Mark Twain
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Brown v. Commonwealth, Ky.
___SW.2d __ (9/26/96) 94-SC-804-MR

Bobby Brown was tried and found guilty but
mentally ill (GMBI) of the murders of his
father and brother, and guilty but mentally ill
of the first-degree assaults of his mother and
sister. He was sentenced to forty-eight years’
imprisonment.

On appeal, Brown challenged the constitution-
ality of the statues authorizing a guilty but
mentally ill verdict. To support his position,
Brown argued "the promise of treatment lures
the jury into returning a GBMI verdict over a
not guilty by reason of insanity (NGRI) verdict,
but...contrary to the expectations of proponents
of the GMBI statute, such a verdict does not
necessarily guarantee that a defendant will
receive treatment in prison.”

Although the Kentucky Supreme Court recom-
mended that the General Assembly enact a
GMBI statute, it stated "the time may have
arrived for this Court to evaluate that statute.”
However, the Court did not believe Brown’s
case was the proper one for determining the
constitutionality of the statute or the effect-
iveness of its provisions, since there was no
evidence in the record on which to make such
a determination. Although Brown had intro-
duced newspaper articles to support his posi-
tion, such evidence was not the type of "rele-
vant and credible references, especially with
regard to the issue of treatment” that the
Court believed was necessary.

As to what type of evidence Brown could have
introduced to support his argument, the Court
cited to a 1996 Kentucky House Resolution
(which was introduced on 1/17/96 - more than
one and one half years after Brown’s trial)
indicating the Legislature’s passage of the
GBMI statutes set up a system "lacking in ade-
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quate funding, and it has taken no positive
measures to correct this deficiency, thus falling
clearly in contravention of its own mandate for
treatment of individuals found to be GBML"
The Court stated it was "gravely troubled by a
method of punishment which appears to be
nothing more than a charade, cloaked in a ver-
dict, GBMI, which amounts to nothing more
than an oxymoronic term of art.” However, the
Court did not believe Brown's argument mer-
ited reversal.

Brown also argued the trial court committed
reversible error when it failed to give Brown's
tendered instruction on the disposition of a
GBMI verdict and instead gave its own disposi-
tional instruction. The Kentucky Supreme
Court disagreed, although it stated that
Brown’s tendered instruction (which explained
that Brown may or may not receive treatment
while incarcerated depending on whether funds
are available and whether the correctional
mental health professional believes treatment
is necessary) "appears more accurate” than the
instruction given by the trial court (which
stated Brown “shall" receive treatment while
incarcerated until it is deemed no longer neces-
sary). The Court pointed out that the constitu-
tionality of the GBMI statute depends in part
upon how the jury is instructed, but since the
trial record was insufficient, reversal was not
merited. The Court advised that its opinion
"does not put to rest the issues of the consti-
tutionality of the GMBI statute and the con-
tent of the instructions - especially with regard
to treatment - to be given to the jury in a
GBMI case."

Brown also argued he was entitled to a dir-
ected verdict of acquittal because the evidence
of his insanity was overwhelming. Once again
the Court disagreed stating the standard "is
whether ’[t]aking this evidence as a whole, it
was not clearly unreasonable for any juror to
find the defendant was not insane at the time
of the incident,” citing Port v. Commonwealth,
Ky., 906 S.W.2d 327 (1995).

Brown argued it was error for the trial court to
admit the evaluation offered by Dr. Meyer, the
sole evidence that Brown was not insane, be-
cause Meyer never personally interviewed
Brown. The Kentucky Supreme Court found no
reversible error because "an expert may testify
as to what a third party said as long as that
expert customarily relies upon this type of

information in the practice of his or her
profession.”

Brown also argued it was error for the trial
court to refuse to give his instruction defining
the preponderance of the evidence standard
that he was required to meet to prove his in-
sanity. The Kentucky Supreme Court believed
this argument was a "non-issue as counsel was
free to argue the preponderance burden to the

jury.”

Brown further argued that it was error for the
trial court to fail to instruct the jury that it
must return a NGRI verdict of the evidence
showed Brown was insane and it could not
compromise by returned a GBMI verdict. The
Kentucky Supreme Court disagreed and stated
the jury was so instructed and Brown’s argu-
ment was "merely one of semantics.”

Brown argued he was denied a fair trial
because during closing argument the prose-
cutor improperly accused defense counsel of
unethical conduct. Without including the
complained of comment in its opinion, the
Court stated there was nothing in the comment
which would warrant reversal and the trial
court properly admonished the jury.

Brown also argued that the trial court erred
when it allowed lay witnesses to express their
opinion on the ultimate issue of Brown’s sanity.
The Kentucky Supreme Court disagreed noting
that it has long allowed lay testimony in
insanity cases. :

Brown also argued it was error to admit photos
of the crime scene and the deceased victim
because they were irrelevant, especially since
Brown admitted the killings. The Kentucky
Supreme Court disagreed because "it is indis-
pensable to the Commonwealth’s case to estab-
lish that a crime has in fact been committed...."
Sanders v. Commonwealth, Ky., 801 S.W.2d
665 (1991).

Lastly, Brown argued the indictment should
have been dismissed with prejudice because his
speedy trial rights were violated. Eight years
elapsed between the crimes and the trial. The
Kentucky Supreme Court disagreed. The first
indictment was dismissed without prejudice
because Brown was found incompetent to stand
trial. After being involuntarily hospitalized for
seven years, Brown was reindicted and it was
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stipulated he was competent to stand trial.
Since the time when a defendant is not under
indictment is not counted for purposes of
length of delay, and the time between the rein-
dictment and the trial was ten months, and no
specific incident of prejudice was alleged, no
speedy trial violation occurred.

Brown'’s convictions were affirmed.

Commonwealth v. DeHaven, Ky.
—_SW.2d __ (9/26/96) 94-SC-69-DG

DeHaven was charged with murdering his
estranged wife. He found her dead in her
apartment on a Sunday, and the evidence
revealed she had died the preceding Friday.
DeHaven maintained he was not with the vic-
tim on Friday and evidence was presented that
she had medical problems and died of natural
causes.

The jury was instructed on murder and first
degree manslaughter, although DeHaven ob-
Jjected to the manslaughter instruction. The
jury found DeHaven guilty of first degree
manslaughter.

The Kentucky Court of Appeals reversed De-
Haven’s conviction holding it was error to
instruct the jury on first degree manslaughter
because there was no evidence DeHaven was
acting under extreme emotional disturbance.
The Commonwealth sought discretionary re-
view which was granted.

Although the Commonwealth argued in the
Court of appeals that giving the first degree
manslaughter instruction was proper, in the
Kentucky Supreme Court the Commonwealth
admitted error but argued the error was not
prejudicial since DeHaven benefitted from the
improper instruction by being convicted of an
offense lesser than that with which he was
charged.

The Supreme Court pointed out that a convic-
tion "under an erroneous instruction for a
crime that was not proven by the testimony is
conclusive that the giving of the instruction
was prejudicial.” Johnston v. Commonwealth,
170 Ky. 766, 186 S.W. 655, 657 (1916). Since
all parties agreed it was error to instruct on
first degree manslaughter, and DeHaven was
convicted under the erroneous instruction, the
error was prejudicial.
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In a four to three opinion, the Kentucky Sup-
reme Court affirmed the opinion of the Court of
Appeals reversing DeHaven's conviction.

Peyton v. Commonuwealth, Ky.
—S.W.2d __ (9/26/96) 95-SC-397-TG

Peyton was convicted of two counts of traffick-
ing in a schedule II controlled substance,
second or subsequent offense; persistent felony
offender first degree and possession of a
handgun by a convicted felon. Her co-defen-
dant, who was represented by the same trial
counsel, was also charged with the same two
trafficking counts.

On appeal, Peyton argued her due process
rights were violated because the trial court
failed to comply with RCr 8.30. There was no
evidence in the record that Peyton and her co-
defendant were given notice of the potential
conflict of interest resulting from being repre-
sented by the same counsel, and there was no
waiver of dual representation.

The Kentucky Supreme Court held "that non-
compliance with the provisions of RCr 8.30 is
presumptively prejudicial and warrants rever-
sal in this matter." The Court set out a bright
line rule that if the terms of RCr 8.30 are not
followed, prejudice will be presumed.

Peyton also argued on appeal that it was error
to sentence her as both a second and subse-
quent offense trafficker in controlled sub-
stances and a first degree felony offender. The
Kentucky Supreme Court disagreed.

The facts revealed the two trafficking offenses
occurred on two different dates. The PFO I con-
viction was based on one of these two traffick-
ing charges in conjunction with a prior felony
conviction of Peyton’s. Peyton also had other
prior felony convictions, many of which were
trafficking charges. The trial court used a
trifurcated procedure in which the jury was
first instructed to find Peyton guilty on the two
charged trafficking counts. The jury was not
required to determine whether these offenses
were other than first offenses. After finding
Peyton guilty of both trafficking counts, the
Jjury was instructed on the PFO I count and
found Peyton guilty. The jury was then in-
structed as to the range of penalties and
informed that a stipulation had been entered



that the trafficking offenses were subsequent
offenses.

The Kentucky Supreme Court found no error
with the procedure used by the trial court and
pointed out that such a procedure had been
previously approved by the Court in Dedic v.
Commonwealth, Ky., 920 SSW.2d 878 (1996).

The Court did point out that it was error for
the trial court to sentence Peyton on the under-
lying trafficking charge that was used for the
PFO I charge as well as on the PFO I charge.
The proper procedure is a single sentence on
the PFO I charge.

Peyton’s convictions were reversed and
remanded for a new trial.

Commonuwealth v. Wirth, Ky.
___Sw.2d__ (9/26/96) 95-SC-402-CL

This case involves a certification of the law on
the proper construction of KRS 189A.010 and
other statutes which deal with driving under
the influence of alcohol.

The first issue the Kentucky Supreme Court
addressed was whether in circumstances where
a defendant may be guilty of violating two or
more sections of the same statute, but sub-
jected to only a single punishment, must the
Commonwealth elect under which section of
KRS 189A.010(1) it intends to proceed, or may
it present proof of all statutory violations and
permit a conviction on whatever basis is
supported by the evidence.

The Court held the Commonwealth is not re-
quired to elect under which statutory subsec-
tion it intends to proceed. It may present evi-
dence to prove one or more subsections of the
statute and have the jury render a verdict up-
on the evidence presented. However, the Court
pointed out that fundamental fairness and ap-
propriate trial preparation require the Com-
monwealth to give notice as to which statutory
subsections it will attempt to prove. A blanket
notice covering all possible violations without
regard to the actual evidence would defeat the
purpose of giving notice and would not be
acceptable.

The second issue addressed by the Court was
whether the warning provided in KRS
189A.105 is sufficient or should be supple-

mented with additional warnings. Wirth
argued a defendant should be informed of his
right to counsel prior to deciding whether to
take or refuse a breath or blood test. The
Kentucky Supreme Court disagreed and held it
was not going to extend the constitutional right
to counsel to the pre-chemical test stage of the
proceeding.

The third issue addressed by the Court con-
cerned the foundational requirement for the
admission of the breath test. The Court reaf-
firmed the foundational requirements set out
in Marcum v. Commonuwealth, Ky., 483 S.W.2d
122 (1972) and Owens v. Commonuwealth, Ky.,
487 S.W.2d 897 (1972). Additional require-
ments are set out in KRS 189A.103(3)Xa), KRS
189A.103(4), and 500 KAR 8:020(2) which may
be satisfied with business or public records
showing compliance with the additional re-
quirements. If the documentary evidence is
properly admitted, it is unnecessary for the
Commonwealth to produce the testimony of the
technician who serviced and calibrated the
breathalyzer machine.

The fourth issue addressed by the Court was
whether the Commonwealth is required to pre-
sent expert testimony by which the breath test
result would be related back in time to the
point of motor vehicle operation. Such evidence
is called extrapolation evidence. Although other
jurisdictions are divided as to whether extra-
polation evidence is necessary, the Kentucky
Supreme Court held extrapolation evidence is
not required for the Commonwealth to make a
prima facie case of a per se violation of the
statute. KRS 189A.010(1)(a). The Court noted
that based on KRS 189A.103(7), which allows
a person who has been tested by the police to
obtain an additional test by a person of his
own choosing, a defendant could produce his
own extrapolation expert based on the test
taken by the police and any additional tests
taken.

The law is now certified in accordance with
this opinion.

Thomas v. Commonwealth, Ky.
_ 8S.wW.2d __ (9/26/96) 95-SC-234-DG

Thomas was tried and convicted of first degree
robbery. His twenty year sentence was en-
hanced to life upon his conviction as a second
degree persistent felony offender. His convic-
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tions were affirmed on direct appeal and his
subsequent RCr 11.42 motion was denied.

Years later Thomas filed a pro se CR 60.03
motion claiming the robbery indictment under-
lying his conviction was void under Stark v.
Commonwealth, Ky., 828 S.W.2d 603 (1992),
because it failed to specifically allege a person
was robbed, but rather alleged a Convenient
Food Mart was robbed. The trial court denied
Thomas’ CR 60.03 motion and the Court of
Appeals affirmed the denial. The Kentucky
Supreme Court granted discretionary review.

The Kentucky Supreme Court overruled that
portion of Stark, supra that held a failure to
include in the indictment an allegation that
force was used or threatened against a person,
rather than a business, constituted a failure to
state a public offense.

The Kentucky Supreme Court stated that al-
though "the indictment against Thomas was in-
complete because it failed to state that Thomas
used or threatened force against a person and
failed to name that person, that defect does not
mean the indictment failed to "charge an of-
fense” or was insufficient to support a convic-
tion. Failure to include the name of the person
upon whom Thomas used or threatened to use
physical force is the type of defect that can be
easily cured at the trial level and must be
raised by motion before trial in accordance
with RCr 8.18."

Since Thomas had requested and received a
bill of particulars, he was aware of the person
upon whom he was alleged to have used force
to accomplish the crime. He was on notice of
the specific crime charged and the indictment
was not misleading.

Because Thomas failed to bring any defect in
the indictment to the attention of the trial
court, he waived any defect in the indictment.
Thus, the Court stated it did not have to decide
whether RCr 60.03 was an appropriate avenue
for relief in this case.

The Court affirmed the denial of Thomas' RCr
60.03 motion.

Newkirk v. Commonwealth, Ky.
—_S.W.2d ___ (8/29/96) 95-SC-172-MR
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Wendell Newkirk was convicted in the Jeffer-
son Circuit Court of one count of rape and one
count of sodomy of his ten-year-old niece. He
was sentenced to twenty years for each offense
to run concurrently.

The charged offenses occurred while Newkirk
was babysitting his niece. Upon the parents’
return, the child’s distress was discovered and
she was taken for a medical exam during
which she revealed what her uncle had done to
her. Criminal charges were brought against
Newkirk. Two days later, in an interview with
the prosecutor, the child recanted her
accusations.

Prior to trial, the trial court conducted a
lengthy hearing on the Commonwealth’s mo-
tion to introduce expert testimony regarding
recantation. The Commonwealth presented the
testimony of three experts that recantation is
a common phenomenon among child sexual
abuse victims and it is widely accepted in their
respective fields. The defense presented no
expert testimony. At the conclusion of the
hearing, the court ruled the Commonwealth
could introduce the expert testimony for the
limited purpose of rebutting any attack on the
child’s credibility based on her recantation by
explaining in general terms why an alleged
victim might recant.

At trial the child testified Newkirk raped and
sodomized her. On cross-examination, the de-
fense elicited facts about the child’s recan-
tation. In rebuttal, pursuant to the trial court’s
pretrial ruling and over defense objection, a
child psychiatrist testified in general terms
about victim recantation of accusations of sex-
ual abuse leveled at family members. The
psychiatrist had never met the child-victim in
this case.

In a four to three opinion, the Kentucky Sup-
reme Court held the trial court erred when it
allowed the Commonwealth to present expert
testimony explaining that recantation was a
common occurrence among sexually abused
children.

The Kentucky Supreme Court explained the
doctor’s testimony was inadmissible for two
reasons. First, it was irrelevant; and second, it
invaded the province of the jury. The Court
noted that "where the determination of credi-
bility is synonymous with the ultimate fact of
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guilt or innocence, expert opinion is inadmis-
sible.... When...an expression of opinion as to
credibility is the equivalent of an opinion as to
guilt or innocence, it is of no consequence that
the testimony was presented in a general man-
ner rather than as specific to the case or on
rebuttal rather than as evidence in chief.”

Addressing the second issued raised by New-
kirk on appeal, the Court held the trial court
did not abuse its discretion when it allowed
out-of-court statements by the child to the
investigating police officers and the hospital
examining doctor to be admitted, since the
child could not recall specific details during her
trial testimony.

The defendant’s convictions were reversed and
his case was remanded for a new trial.

Commonwealth v. Duncan, Ky.
____S.w.2d __ (8/29/96) 95-SC-00062-CL

This case involves a certification of the law on
the question of whether a certified copy of the
Transportation Cabinet’s driving history is suf-
ficient evidence of license suspension or revo-
cation to sustain a conviction under KRS
186.620(2).

Ms. Duncan was charged with driving on a
suspended license in violation of KRS 186.620
(2). After a bench trial, the district court found
Ms. Duncan not guilty because the only evi-
dence introduced by the Commonwealth was a
certified copy of Ms. Duncan’s driving history
from the Kentucky Transportation Cabinet.

Since it is only necessary to prove the defen-
dant was operating a motor vehicle while his or
her license was suspended when prosecuting a
suspended license charge, and it is not neces-
sary to prove a prior conviction, the Kentucky
Supreme Court concluded that a certified copy
of the Transportation Cabinet’s driver history
is sufficient proof, by itself, to support a
conviction under KRS 186.620(2).

This opinion overrules Commonwealth v. Dean,
Ky., 732 S.W.2d 887 (1987).

Brown v. Commonwealth, Ky.
___Sw.ad. ___ (8/29/86) 94-SC-1036-DG

James Brown was convicted of murder in the
Mason Circuit Court and his conviction was af-

firmed on appeal in Brown v. Commonwealth,
Ky., 639 S.W.2d 758 (1982).

At Brown's trial the Commonwealth’s expert,
Dr. Shaler, testified that blood found on
Brown’s boot could not have come from Brown.
Eleven years later Dr. Shaler stated in an
affidavit that he was mistaken when he testi-
fied the blood stain on Brown’s boots could not
have come from Brown. This affidavit was the
basis for Brown's CR 60.02(f) motion to set
aside his conviction. The trial court denied his
motion without an evidentiary hearing, but
assumed defense counsel’s affidavit to be a true
reflection of Dr. Shaler’s thinking about his
earlier testimony. The trial court believed the
exclusion of Dr. Shaler’s testimony "would in
all probability not have affected the verdict of
the jury..in view of the overwhelming evi-
dence.” Brown appealed to the Kentucky Court
of Appeals which affirmed the denial of
Brown’s motion. The Court of Appeals pointed
to this Court’s prior opinion affirming Brown’s
conviction on direct appeal in which this Court
noted that the evidence, even without Dr. Sha-
ler's testimony, was sufficient to justify
Brown’s conviction. The Kentucky Supreme
Court granted discretionary review.

In a four to three opinion, the Kentucky
Supreme Court affirmed the opinion of the
Court of Appeals.

According to the majority opinion, “relief
should not be granted, pursuant to CR 60.02(f),
unless the new evidence, if presented origin-
ally, would have, with reasonable certainty,
changed the result.” By contrast, the dissent-
ing opinion states "the proper standard of re-
view of the CR 60.02(f) motion includes a
determination of whether there was a funda-
mental miscarriage of justice in the trial and
the conviction" of the accused.

A majority of the Kentucky Supreme Court
concluded that a review of the trial evidence
failed to convince it that the outcome would
have been different if all of Dr. Shaler’s
testimony had been excluded or if it had been
admitted and Shaler’s later misgivings had
been available to the jury at trial. The Court
also did not believe, contrary to Brown’s
assertion in his motion, that Dr. Shaler’s
testimony was a key piece or an important
item of evidence against Brown. The Court
based this conclusion on the fact that neither
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trial counsel nor the prosecutor referred to Dr.
Shaler’s testimony in closing argument.' How-
ever, the dissenting opinion quotes portions of
defense counsel’s and the prosecutor’s closing
arguments where each refers to the blood
found on Brown's boot, which was the basis of
Dr. Shaler’s testimony.

In upholding the trial court’s denial of Brown's
CR 60.02(f) motion, the Kentucky Supreme
Court also noted that the trial judge who
denied the motion was the same Jjudge who pre-
sided over Brown’s trial "and was thus in an
excellent position to evaluate the import of
Shaler’s testimony."

Commonwealth v. Crider, Ky.
__S.W.2d ___(8/29/96) 95-SC-710-DG

The issue in this appeal is the constitutionality
of KRS 224.99-010(9) to the extent it provides
"concurrent jurisdiction and venue" in Franklin
Circuit Court of criminal actions arising out of
various environmental proceedings.

Carroll Crider and Crider and Rodgers, Inc.,
Caldwell County solid waste landfill operators,
were indicted in Franklin County for violating
KRS 224.40-100(2) and KRS 224.40-305, which
prohibit operating an open drum without an
approved compliance schedule and operating
an open dump without first procuring the re-
quired permit. Each of the nineteen counts of
the indictment alleged violations occurring in
Caldwell County. :

Prior to trial the defendants (Criders) argued
that under § 11 of the Kentucky Constitution
("...the accused...shall have...a..trial by an
impartial jury of the vicinage") they were
entitled to venue in Caldwell Circuit Court.
The Franklin Circuit Judge agreed with the
Criders and concluded "the concurrent criminal
jurisdiction provided by KRS 224.99-010(9), is
violative of Section 11 in situations where
there is no valid connection between the crim-
inal activity and Franklin County."

The Court of Appeals upheld the trial court’s
ruling on appeal. The Kentucky Supreme Court
granted the Commonwealth’s motion for
discretionary review.

The Kentucky Supreme Court agreed with both

the trial court and the Court of Appeals that
KRS 224.99-010(9) violates § 11 of the Ken-
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tucky Constitution "under these circumstances”
and "that the lack of significant nexus to
Franklin County is further reflected in the 19
counts alleging violations of environmental law
all occurring ’in Caldwell County, Kentucky."

McKinney v. Commonwealth, Ky.
—_S.W.2d ___ (8/29/96) 96-SC-207-MR

Gary McKinney was charged with murdering
his wife and two stepchildren. Blood stains
were found on McKinney’s clothing. The Com-
monwealth wanted to do DNA testing on these
blood stains to see if they "matched” the
victims’ blood. Because the amount of blood
was so small, the usual RFLP type DNA test-
ing was not possible. The Commonwealth indi-
cated it was going to send the blood samples to
a lab in North Carolina (Genetic Designs)
which would use PCR type DNA testing, a
technique that can test samples much smaller
than those required for RFLP testing. How-
ever, PCR type testing destroys the blood
sample.

McKinney sought to prevent the Common-
wealth from testing the blood samples until a
hearing could be held to determine: 1) whether
McKinney could depose chemists and lab tech-
nicians prior to testing; 2) the best available
method of testing under the circumstances; and
3) whether the test results would be admissible
at trial.

After a hearing, the trial court ruled that prior
to any testing by the Commonwealth that
would destroy the evidence or render it unsuit-
able for further testing, the Commonwealth
shall give the defense at least two weeks notice
of the testing date. Defense counsel, or any
appropriate expert, shall be permitted to at-
tend and observe the testing. The defense shall
be granted funds under KRS Chapter 31 to em-
ploy an expert to observe the testing. The trial
court further ruled it would conduct a hearing
on the admissibility of the evidence after the
Commonwealth indicated it would seek to offer
the evidence at trial.

McKinney then sought a writ of prohibition or
in the alternative a writ of mandamus in the
Kentucky Court of Appeals to prevent the Com-
monwealth from testing the blood samples,
which would result in the destruction of the
samples and thus deny McKinney the oppor-
tunity to conduct his own testing. The Court of
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Appeals denied McKinney’s request for relief
from the trial court’s order. McKinney appealed
to the Kentucky Supreme Court.

Affirming the opinion of the Court of Appeals,
the Kentucky Supreme Court stated a defen-
dant may not dictate the method of DNA test-
ing chosen by the Commonwealth. The trial
court is not required to determine the admissi-
bility of scientific test results until after the
testing is completed and the results are offered
as evidence. If the trial court rules the evi-
dence is admissible and the defendant is con-
victed, redress is through the process of appeal.

Commonuwealth v. Burge,
92-5C-287-DG,
Herriford v. Commonwealth,
92-5C-873-TG,

& Commonwealth v. Effinger,
92-SC-896-TG,

Ky., __ SW.2d __ (8/29/96)

The issue in these three cases is whether a
finding of criminal contempt for violation of a
domestic violence order, issued pursuant to
KRS 403.750, or for violation of a restraining
order issued in a dissolution of marriage case,
can bar a subsequent criminal prosecution on
double jeopardy grounds.

In each case the defendant was convicted and
sentenced on the criminal contempt charge
prior to his indictment on the charges that
resulted from the contemptuous conduct.

The Kentucky Supreme Court held a conviction
and sentence for criminal contempt does not
bar a subsequent prosecution on double jeo-
pardy grounds because each statute requires
proof of an additional fact which the other does
not, citing Blockburger v. U.S., 284 U.S. 299,
52 S.Ct. 180, 182, 76 L.Ed. 306 (1932). The
Court clearly stated it was returning to the
traditional Blockburger double jeopardy analy-
sis which requires a determination whether the
act or transaction complained of constitutes a
violation of two distinct statutes and, if it does,
if each statute requires proof of a fact the other
does not. The Court overruled that portion of
Ingram v. Commonwealth, Ky., 801 S.W.2d 321
(1990), which relied on a double jeopardy
analysis based on the "single impulse” or
"single act" test.

The Court of Appeals’ opinion reversing the
trial court’s order denying Burge’s motion to
dismiss on double jeopardy grounds was re-
versed. The trial court’s order denying Herri-
ford’s motion to dismiss on double jeopardy
grounds was affirmed, and the trial court’s
order dismissing the indictment against
Effinger was reversed.

Commonwealth v. Collins,
95-SC-157-MR;
Collins v. Commonwealth,
95-SC-203-MR;

& Commonwealth v. Collins,
95-SC-204-MR;

Ky., ___ S.W.2d ___ (8/29/96)

Collins was tried and convicted of intentional
murder and first degree criminal abuse of her
twelve year old stepson. She was sentenced to
twenty-one years on the murder charge and
seven years on the first degree criminal abuse
charge to run concurrently for a total of twen-
ty-one years’ imprisonment. These sentences
were the subject of a separate appeal by the
Commonwealth which is discussed below. Col-
lins was free on bond bending appeal.

On appeal, Collins presented five issues for
reversal of her convictions.

First, Collins argued the trial court erred when
it ruled she could not introduce the remainder
of the diary of a key Commonwealth witness,
parts of which were introduced by the Com-
monwealth during the witness’ direct testi-
mony. This witness was originally charged
along with Collins. The Kentucky Supreme
Court felt that Collins’ trial strategy was not

‘hindered or jeopardized by the trial court’s

exclusion of the entire diary. Moreover, the
Court pointed out that much of what Collins
wanted to introduce through the diary was eli-
cited from the witness on cross-examination.
Thus, reversal was not required on this issue.

Second, Collins argued the trial court erred in
not granting her motion for a directed verdict
of acquittal since the evidence was insufficient
to support a conviction on either the murder or
the abuse charge. The Kentucky Supreme
Court disagreed and noted that the standard of
review in evaluating the sufficiency of the evi-
dence is the same whether the evidence is dir-
ect or circumstantial. Thus, reversal was not
required on this issue.
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Third, Collins argued the trial court erred
when it refused to sever the criminal abuse
charge from the murder charge. The Kentucky
Supreme Court disagreed because the evidence
relating to the abuse charge would have been
admissible in a trial on the murder charge, not
as proof of criminal disposition, but as proof of
a similar course of conduct or common scheme
or plan. In addition, joinder of the offenses was
proper because the crimes were closely related
in character, circumstance and time. The two
crimes occurred within a week of one another:;
both crimes took place at Collins’ residence and
there was a substantial degree of similarity
between the way in which the child was abused
and the way in which he was killed. Thus, re-
versal was not required on this issue.

Fourth, Collins argued that a separation of
witnesses order was violated when the invest-
igating officer, after the trial began, informed
certain defense witnesses of the testimony of
certain prosecution witnesses. Although a hear-
ing was held on this matter, the evidence was
conflicting as to what the officer actually told
the witnesses. The Kentucky Supreme, while
admitting there was a technical violation of the
separation order, stated the facts do not reveal
the objective of the separation of witnesses rule
was circumvented by the officer, and there is
no real proof to substantiate Collins’ claim that
defense witnesses changed their testimony af-
ter the officer spoke to them. The Court con-
cluded the trial court did not abuse its discre-
tion when it ruled, after the hearing, that no
violation of the rule had occurred. Thus, rever-
sal was not required on this issue.

Fifth, the trial court erred in allowing jurors to
ask questions of the witnesses by approaching
the bench and making a verbal inquiry, when
KRE 614(c) requires questions by jurors to be
submitted in writing to the judge. The Kentuc-
ky Supreme Court again found a technical vio-
lation of the rule, but deferred to the discretion
of the trial court in determining that the jur-
ors’ questions were properly submitted. The
Court concluded that any error was harmless
because no prejudicial question was asked.
Thus, reversal was not required on this issue.

Collins’ convictions were affirmed.
The facts surrounding the Commonwealth's ap-

peal of Collins’ sentence are as follows, After
the jury returned its guilty verdicts, but before
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the commencement of the sentencing phase of
trial, the trial court offered Collins minimum
sentences (twenty to twenty-five years on the
murder charge and five to seven years on the
criminal abuse charge, to be served concur-
rently) in exchange for her waiver of the sen-
tencing phase. The Commonwealth objected,
but the court overruled the objection and fixed
Collins’ sentence at twenty-one years on the
murder charge and seven years on the criminal
abuse charge to run concurrently. After final
judgment was entered, the Commonwealth ap-
pealed to the Kentucky Supreme Court and its
appeal was consolidated with Collins’ appeal
from her convictions.

The Kentucky Supreme Court, relying on its
opinion in Commonwealth v. Johnson, Ky., 910
S.W.2d 229 (1995), held the trial court erred in
accepting Collins’ waiver of jury sentencing
over objection by the Commonwealth. Accord-
ingly, Collins’ case was remanded to the Henry
Circuit Court for jury resentencing.

Snow v. Commonwealth, Ky.App.
—_S.W.2d ___ (8/9/96), 94-CA-002364-MR

Pursuant to a guilty plea, Snow was convicted
and sentenced to three years’ imprisonment on
each of two counts of theft, said sentences to be
served concurrently. The sentences were then
suspended and Snow was placed on probation.
Less than five months later, Snow was con-
victed of several violations and misdemeanors
and sentenced to ninety days in jail. The Com-
monwealth’s motion to revoke Snow’s probation
was granted and Snow was remanded to cus-
tody. The ninety day sentence was ordered to
run consecutive to the original three year
sentence.

On appeal, relying on KRS 532.110(1), Snow
argued the circuit court erred in ordering the
ninety day misdemeanor sentence to be served
consecutively to the three year felony sentence.
The Court of Appeals disagreed.

Recognizing that concurrent sentencing is the
general rule, the Court of Appeals concluded
that KRS 533.040(3), which deals specifically
with sentences of probation, controls in this
situation and creates an exception for cases in
which probation is revoked. Thus, the order of
the circuit court was affirmed.



Mullins v. Commonuwealth, Ky App.
___S.W.2ad___ (8/23/96), 94-CA-002680-MR

Mullins was charged with first degree sodomy,
but was convicted of third degree sodomy of a
fourteen year old girl. He was sentenced to four
years. Mullins’ wife allegedly caught her hus-
band engaging in the charged offense and tele-
phoned the police. She also testified at the
grand jury.

At trial, Mullins and his wife both asserted the
husband-wife privilege to prevent Mullins’ wife
from testifying against him. The trial court
rejected this claim and Mullins’ wife was com-
pelled to testify against him.

Also at trial, the child’s mother testified about
the child’s emotional reactions following the
sexual abuse and the psychological treatment
she received at a hospital and from a psychia-
trist and a social worker. The social worker
also testified she treated the child for nine
months. Although Mullins objected to the
mother’s testimony as irrelevant, he failed to
object to the social worker’s testimony.

On appeal, the Court of Appeals held that pur-
suant to KRS 620.050 the husband-wife privi-
lege of KRE 504(a) does not apply to evidence
in a criminal proceeding regarding an abused
child (notwithstanding that the child is not the
child of either the husband or the wife and
does not live in the household of either the
husband or the wife).

The Court of Appeals also held that both the -

mother’s testimony and the social worker’s
testimony about the child’s emotional reaction
to the charged offense and that she received
counseling was irrelevant and inadmissible.
However, the error was harmless "in view of
the other evidence of guilt, most notably the
eyewitness testimony" of Mullins’ wife.

Mullins’ conviction was affirmed.

Kentucky County Judge/Executive
Association, Inc. v. Commonwealth,
Ky.App. ___ S.W.2d --- (8/23/96)
95-CA-003062-MR

The issue in this case is when is the Common-
wealth obligated to reimburse counties for the
detention of felony convicts.

The Court of Appeals held that the word "con-
vict," as used in § 254 of the Kentucky Consti-
tution, refers to a person who has been found
guilty through a confession, plea or verdict of
a felony crime proscribed by the state and has
been sentenced to serve time in a state penal
institution.

The Court of Appeals also held that KRS
431.215(2) is unconstitutional under §254 of
the Kentucky Constitution insofar as it allows
the Commonwealth to delay reimbursement to
county jails for five days after the entry of
judgment. As a result, the Commonwealth
must reimburse the counties for their expenses
for housing convicted felons in county jails
pending their transfer to a state penitentiary.

Edmonson v. Alig, Ky.App.
__S.w.2d ___ (9/2/96), 95-CA-1138-MR

This case stems from a request by attorney Jon
Alig, made by letter, that the Kenton County
Attorney, Gary Edmonson, provide him with
certain records, pursuant to the Kentucky
Open Records Act (KRS 61.870 et seq.).

One week later, having received no response to
his request, Alig forwarded his request to the
Attorney General’s Office. Before the Attorney
General responded, the County Attorney re-
sponded that the information Alig sought was
exempt under KRS 61.878(1)(a)}(k)(1).

The Attorney General’s Office then issued an
unpublished decision (94-ORD-154) that the
County Attorney had 1) procedurally violated
the Open Records Act by failing to respond
within three business days, and 2) substan-
tively violated the Open Records Act by failing
to explain how the privacy exception of KRS
61.878(1Xa) was applicable to the requested
records. The Attorney General’s Office ordered
the County Attorney to provide Alig with the
records.

The County Attorney then filed a complaint in
the Kenton Circuit Court seeking de novo re-
view. The Kenton Circuit Court entered sum-
mary judgment for Alig. The County Attorney
appealed to the Court of Appeals.

The Court of Appeals held that the County At-
torney’s original response to Alig’s records’
request was statutorily deficient. However, the
Court of Appeals disagreed with the remedy of
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disclosure of the records ordered by the Attor-
ney General's Office and upheld by the Kenton
Circuit Court. Since the issue of whether the
records in question are statutorily exempt from
disclosure has not been addressed, the Court of
Appeals vacated the Jjudgment of the Kenton
Circuit Court and remanded the case to the
Kenton Circuit Court for a determination of the
status of the requested records.

Commonuwealth v. Hatfield, Ky.App.
—SW.ad __ (9/20/96) 95-CA-2079-DG

The issue in this case concerns a paternity
action filed by the Commonwealth against
Hatfield.

When Hatfield was sixteen years old he volun-
tarily engaged in sexual relations with Rush
who was over the age of twenty-one. A child re-
sulted from the parties’ actions. Although
Rush’s actions may have constituted third de-
gree rape, she was never charged with any
crime.

After Hatfield turned eighteen years old, the
Commonwealth filed a paternity action against
him and an order of support. Blood tests con-
firmed Hatfield was the child’s father. The
Commonwealth moved for summary judgment,
but the trial court denied the motion and dis-
missed the action because Rush may have com-
mitted third degree rape upon Hatfield. The
Harlan Circuit Court affirmed the district
court’s order. The Kentucky Court of Appeals
granted discretionary review.

The issue before the Court of appeals was
whether, once Hatfield reached eighteen years
old, he should be relieved of his civil obligation
to support his putative child solely because, on
the date of the child’s conception, he was statu-
torily incapable of consenting to sexual rela-
tions regardless of his actual willingness to
participate in such relations. The Court of
Appeals concluded he should not be relieved of
any such support obligation. The Court con-
cluded that this state’s strong public policy
requiring fathers to support their out of wed-
lock children must take preference over any
policy which may be embodied in the statutory
rape legislation to protect victims of such
crimes, especially since an innocent child
rather than the perpetrator of the alleged
crime would be the beneficiary of the support
payments.

The rulings of the courts below were reversed
and the case remanded for further proceedings.

Footnotes

'Appellate counsel should take note of this
comment by the Court and when writing a
brief should always try to use the prosecutor’s
comments in closing argument to support their
arguments.

JULIE NAMKIN

Assistant Public Advocate

100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601

Tel: (502) 564-8006

Fax: (502) 564-7890

E-mail: jnamkin@dpa.state ky.us

DURHAM APPOINTED GENERAL COUNSEL FOR CORRECTIONS

In July 1996, Stephen P. Durham, was appointed General Counsel for the Department of
Corrections. The legal division of the Department of Corrections represents Corrections
officials, Parole Board members and employees in litigation in federal and state court and
in administrative hearings. The division drafts the policies and procedures for the
Department and provides training based on those policies.

Steve is a 1979 graduate of the University of Louisville and a 1983 graduate of U. of L.
School of Law. From 1983-96, he was in private practice in Louisville, trying over 50 jury
trial. From 1985-91, he was the public defender administrator for Shelby County. From
1992-96 he served as Master Commissioner in Shelby County. A guiding quote of Steve’s
in Chief Justice John Marshall’s words, To listen well is as powerful a means of
communication and influence as to talk well.
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Treat Me, Release Me or

Give Me A Jury Trial

"Hold the hooligans responsible and to
hell with their rights! You hear it in
courtrooms, at legislative hearings, at Cabinet
level meetings and in the media: the Juvenile
Justice philosophy of the 1990s. Can we do
both (hold juveniles responsible and ignore
their rights) fairly and justly? Does the law
allow it?

The Department of Public Advocacy has en-
tered into a two year contract with the Cabinet
for Families and Children and its successor(s)
to represent children in the thirteen existing,
residential treatment facilities in Kentucky.
The effort to lift the veil from these residential
treatment facilities has been challenging. Two
of our staff have had their lives threatened. We
have been told by juvenile court judges that
persons under the age of eighteen have no
right to their records if they intend to use them
to sue the state. We have been told by staff for
the Cabinet for Families and Children that
they don’t understand how a child can consent
to allowing us to view their records or even
represent them. This attitude towards our role
exists within a juvenile justice system which
has no trouble locking up kids, transferring
them from one facility to another without any
hearing, securing confessions using Miranda
waiver forms styled for adults, and searching
their rooms and property.

This article will be the first in an ongoing
series over the next two years to educate the
juvenile court practitioner on what we can
learn from taking an inside look at the resi-
dential treatment facilities.

How can an examination of what is really hap-
pening to committed youth impact our juvenile
clients’ rights to more due process in juvenile
court?

According to caselaw dating back to the late
1960’s juveniles have no federal or state con-
stitutional right to a trial by jury while their
case is in juvenile court. It is generally believed
that they are correctly denied this right be-
cause it is the state’s role as parens patria to
treat the juvenile offenders committed to its
care. The Kentucky case on point is Dryden v.
Commonuwealth, 435 S.W.2d 457 (Ky. 1968). In
pondering whether In re Gault required trial
by jury for juveniles, our Court noted the
following:

Surely if the gravity of what may hap-
pen to a defendant in a juvenile proceed-
ing is sufficient to invoke the other con-
stitutional protections we have men-
tioned, by force of the same reasoning it
would seem also to call for the right to a
jury trial, which could hardly be classi-
fied as a less vital instrument of protec-
tion than the others. But that is mere
logic and, as Holmes observed, in the
course of jurisprudential navigation logic
can be a deceptive compass indeed.
Dryden, supra at 461.

The Court, in Dryden, then went on with juris-
prudential logic and reasoned that since a
child, found guilty of what would be a crime if
s’he were an adult, would be treated the same
as a child who has been dependent, neglected
or abused, ("a world of 'white-washed walls,
regimented routine and institutional laws™
Dryden, supra at 461) then neither child
should be entitled to a trial by jury.

The interesting thing to note in 1996, is that
children adjudicated "guilty" on public offenses
are housed and treated differently, than child-
ren who are status offenders or dependent,
neglected or abused. Theoretically, and usually
in actuality, the Cabinet for Families and
Children has a different placement plan and a
different set of options for status offenders and
dependent, neglect and abused children versus
public offenders. Once the Department of Juve-
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nile Justice is up and running, all public of-
fenders will be committed to it and placed in
facilities run by that department. What does
this difference in treatment mean for a juvenile
public offender who wants a jury trial?

The United States Supreme Court in McKeiver
v. Pennsylvania, 91 S.Ct. 1976 (1971), con-
curred with the bottom line of Dryden that
juveniles were not entitled to a jury trial. The
Supreme Court was perhaps most concerned
with maintaining the informality of juvenile
court to-protect the judicial economy of the
system. The majority opinion in McKeiver em-
phasized that the juvenile court system con-
templates "fairness”, "concern”, "sympathy” and
“paternal attention," which apparently the
Supreme Court thought were only possible
with trial by the fatherly figure of a Jjudge.

White’s concurrence in McKeiver offered us a
bit more as he noted that states are "free if
they extend criminal court safeguards to juve-
nile court adjudications, frankly to embrace
condemnation, punishment and deterrence as
permissible and desirable attributes of the
Juvenile justice system.” McKeiver, supra 91
S.Ct. at 1990. If there be jurisprudential logic
for juveniles, the converse must also be true,
where states embrace condemnation, punish-
ment, and deterrence as permissible and desir-
able attributes of the juvenile justice system,
they have an obligation to grant those juveniles
the criminal court safeguard of what in Ken-
tucky is the "sacred” right to a trial by jury.

To decide what Kentucky does embrace, it
would seem important to evaluate not only our
laws but our practices. How are juveniles actu-
ally treated once committed to the state follow-
ing a trial before the juvenile court judge and
adjudication as a public offender?

For the first time in Kentucky’s history, there
are six lawyers and four full or part-time para-
legals making weekly attorney-client visits to
Juveniles in the state’s thirteen residential
treatment facilities. A quick tour through what
the legal staff representing children in the
facilities has uncovered could easily cause
Juvenile litigators to consider revisiting Dryden
and McKeiver on behalf of their clients.

The most surprising fact we have learned con-

cerns the amount of time juveniles are con-
fined. Most juveniles are not released in the
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expected four to seven months required to
move from the first to the fourth level in the
facilities behavioral modification program.
Instead, the residents in these facilities are
often transported from one facility to another
without notice or an opportunity to be heard.
At the new facility they, must begin again at
the orientation phase and move often labori-
ously from one level to the next. Candy in the
mouth or a hairbrush left on a bed can drop a
Juvenile down one level and mean at least an
extra month of "white washed walls and insti-
tutional rules.” Juveniles, in some facilities are
forced to work without pay for up to five hours
a day. Isolation, under a number of guises, is
used regularly in lieu of treatment and as a
means of breaking down the will of resistant
adolescents. One juvenile client had spent
three months restricted to his bedroom, per-
mitted no activities and kept on a bland, re-
duced diet. It is no wonder that many juveniles
feel they would be better off in prison where
they might see the light of day and have a gym
in which to exercise. The educational programs
for these youth are woefully inadequate and
fail to comply with federal and state law. Are
the juveniles perceiving this as punishment?
Undoubtedly. Are they receiving treatment?
Sometimes, but usually at a very minimal
level.

Will the newly formed Department of Juvenile
Justice make the environment in the juvenile
facilities more or less punitive?

In forming the Department of Juvenile J ustice,
is the state giving up treatment as a primary
objective? The answer must be no. Every juve-
nile brought into the justice system by KRS
Chapter 600-645 still has a statutory and con-
stitutional right to treatment based upon our
Juvenile Code and prior caselaw. Furthermore,
House Bill 117 which among other things, sets
forth the mission of the new Department of
Juvenile Justice seems to recognize that treat-
ment must be a primary objective of the new
department. With House Bill 117, a new sec-
tion of KRS Chapter 15A mandates that the
Department of Juvenile Justice shall prevent
juvenile crime; identify juveniles at risk;
provide services to law enforcement, victims,
defense attorneys, and the public relating to
juvenile crime, its prevention, detection, trial,
punishment, and rehabilitation of youth; con-
duct research and comparative experiments to
prevent delinquent behavior; identify juveniles



at risk; assess the needs of the juveniles and
provide an effective and efficient program to
treat and correct such youth.

The new commissioner of the Department,
Ralph Kelly spoke of his commitment to mean-
ingful treatment in a recent Courier Journal
article (Sunday, October 13, 1996, p. A1, Al18.)
He does not appear to endorse a simplistic cor-

Until those changes are in place, every juvenile
facing a real possibility of commitment and
placement ought to consider demanding a right
to trial by jury.

REBECCA BALLARD DILORETO
Assistant Public Advocate, Post-Trial Branch
Supervisor, Juvenile Post-Dispositional Unit
100 Fair Oaks Lane, Suite 302

Frankfort, Kentucky 40601

Tel: (502) 564-8006

Fax: (502) 564-7890

E-mail: rdiloret@dpa.state.ky.us

rections’ approach towards youth who will be
in his Department’s custody. In the years
ahead, we hope that Commissioner Kelly will
be successful in cleaning up the problems that
exist and establishing an effective treatment
model.

X
Juvenile Post-Dispositional Unit

Rebecca Ballard DiLoreto assumed leadership of DPA’s Juvenile Unit and
the Juvenile Post-Dispositional Program. She started with DPA in September 1984 and
has worked over the years in DPA’s Richmond trial office, appeals and as DPA’s
recruiter.

Lisa Clare tranferred to the Juvenile Post-Dispositional Program on June 1, 1996
as Assistant Director. She was formerly an attorney with the Protection & Advocacy
Division from April 1994 to June 1996. She has extensive experience with education
law and civil rights work.

Tim Arnold has been a law clerk with DPA. He is a 1996 law school graduate of U.K. He will be working in the Juvenile
Post-Dispositional Program as of October as an Assistant Public Advocate.

Jeff Sherr has been a law clerk with DPA. He is a 1996 law school graduate of U.K. He will be working in the Juvenile Post-
Dispositional Program as of October as an Assistant Public Advocate.

Claudia Smith has been an intern with the Fayette County Commonwealth Attorney’s office from September 1995 - May
1996. She is a 1995 law school gradate of UK. She will be working in the Juvenile Post-Dispositional Program as of October
as an Assistant Public Advocate. .

Amy Beaton is an Assistant Public Advocate as of July 16, 1996 working v;/ith the Juvenile Post-Dispositional Program in
Western Kentucky. She received her J.D. from Northeastern University School of Law in 1994. She was previously an Assistant
Federal Public Defender in San Antonio since 1994.

Kimberly Crone is an Assistant Public Advocate at DPA’s Morehead Office as of July 16, 1996 working with the Juvenile
Post-Dispositional Program. She received her J.D. from Chase Law School in 1995. She was formerly with the Children’s Law
Center in Covington.

Donna Southard is a Paralegal as of July 16, 1996 working with the Juvenile Post-Dispositional Program in Western
Kentucky. She received her A A. in Paralegal Studies at Western Kentucky University.

Barbara Bingham is a secretary/paralegal for the Juvenile Post-Dispositional Program, working in Frankfort. She
interned in the Richmond field office has a 1996 A.A. degree from Eastern Kentucky University.

J Serr

Barbara Bingham
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Plain View

Pennyslvania v. Labron
116 S.Ct. 2485, 135 L.Ed.2d 1031 (1996)

The United States Supreme Court issued one
of the few search and seizure opinions this
term on July 1, 1996. This per curiam re-
versed two Pennsylvania Supreme Court cases
in a manner implicating more issues of fed-
eralism than search and seizure law.

In Labron, the police arrested suspects and
thereafter searched the trunks of their cars. In
Kilgore, the police arrested the Kilgores and
searched a farmhouse with consent and Randy
Kilgore’s truck after seeing the Kilgores walk-
ing to and from the truck. Drugs were found in
both. In both cases, the Court of Appeals of
Pennsylvania found no Fourth Amendment vio-
lation. In both, the Pennsylvania Supreme
Court reversed the Court of Appeals and held
that while probable cause existed in both, that
exigent circumstances was also needed to con-
duct a warrantless search.

The United States Supreme Court reversed the
Pennsylvania Supreme Court and held that
under traditional Fourth Amendment law, "[i]f
a car is readily mobile and probable cause
exists to believe it contains contraband, the
Fourth Amendment thus permits police to
search the vehicle without more." The Court
further found that the "ready mobility" of a
vehicle provides the exigency and that no
further exigencies are required.

Labron and Kilgore had argued that there was
an adequate and independent state ground,
and thus that the Court had no federal juris-
diction of these cases. However, the Court held
under Michigan v. Long, 463 U.S. 1032 (1983)
that the state cases were "interwoven with the
federal law, and...the adequacy and indepen-
dence of any possible state law ground is not
clear from the face of the opinion.”

Justice Stevens issued a dissenting opinion,
Jjoined by Justice Ginsburg. Both believed that
Labron was decided based upon adequate and
independent state grounds, and that Kilgore
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Ernie Lewis

would be decided similarly upon remand. Of
the state court they said, "that court concluded
that citizens of Pennsylvania are protected
from warrantless searches and seizures of their
automobiles absent exigent circumstances.”
The dissenters believe that "the decision to
summarily reverse state decisions resting ten-
uously at best on federal grounds is imprudent
and entirely inconsistent 'with the sound
administration of this Court’s discretionary
docket.™

The dissenters also note how little was accomp-
lished in this per curiam decision. "To rein-
vigorate the privacy protections extended to
Pennsylvania citizens under Labron, Kilgore,
and White, the Pennsylvania Supreme Court
need only set forth the appropriate talismanic
language and state, even more clearly than it
already has, that the ’Comonwealth’s juris-
prudence of the automobile exception [requires]
both the existence of probable cause and the
presence of exigent circumstances to justify a
warrantless search...While the result will be
identical, resources and respect will have been
unnecessarily lost."

Commonuwealth v. Wilson
1996 WL 517102 (Ky.App.)

The police in Hopkinsville at 5:00 a.m. saw a
car behind a building that had recently been
burglarized. The car sped off at 50 miles per
hour in a 25 mile per hour zone. The car was
stopped, and the driver arrested for DUIL The
passenger, Mrs. Wilson, was asked to get out of
the car to perform a field sobriety test. When
she failed, the police offered to find someone to
take her home. Thereafter, a search of the car
revealed a purse with a heavy object in it,
which was found to be cocaine and parapher-
nalia. Mrs. Wilson admitted that the cocaine
was hers.
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The trial court suppressed the evidence. In its
order, the court found that the time and loca-
tion of the car did not provide probable cause
to pull over the car, and thus the resulting
search was illegal. The Commonwealth ap-
pealed.

The Court of Appeals remanded to the trial
court for additional findings of fact. In an
opinion by Judge Gardner and joined by Jud-
ges Combs and Howerton, the Court agreed
with the trial court that a car being in a place
at a particular time does not justify the pulling
over of the car when it leaves."[Tlime and
location taken alone do not constitute the
specific and articulable facts necessary to
establish reasonable suspicion. Articulable
facts indicating possible criminal activity are
required.”

The Court then remanded the case to decide
the Commonwealth’s separate claim that the
driver’s speed established probable cause. The
Court did use Whren v. United States, 116 S.
Ct. 1769, 135 L. Ed. 2d 89 (1996) to state that
if the driver were speeding then probable cause
to pull him over was established, even if the
speed was a pretext to search for other evi-
dence. "If it is determined by the trial judge
that Turner had a reasonable belief that the
vehicle was speeding, then the stop of the vehi-
cle must be found to be proper even if the al-
leged traffic violation was a mere pretext for
the stop.”

United States v. Jenkins
92 F.3d 430

In this case, the Sixth Circuit Court of Appeals
explores the issue of the standing of an absen-
tee owner of a vehicle to challenge the search
of that vehicle.

Here, Jenkins owned a trucking company, and
as part of the business, began to smuggle
marijuana from Texas to Tennessee. An agent
of the TBI discovered that a shipment of mari-
juana was going to be made in a secret com-
partment of one of Jenkins’ trucks, and even-
tually a truck was pulled over in Texas. The
driver signed the consent to search the truck,
while at the same time saying that he did not
own "the stuff.”

The Sixth Circuit,in a decision written by
Judge Boggs and joined by Judges Milburn and

Borman, affirmed the opinion of the district
judge overruling the motion to suppress.

The Court reviewed United States v. Blanco,
844 F. 2d 344 (6th Cir. 1988), which had held
that the renter of a car had no standing to
challenge a search of the car when he had giv-
en the car to another to drive. The Court held
that the district court had erred by failing to
examine whether the defendant had exhibited
a subjective expectation of privacy in his
trucks. The Court further held that an "owner’s
expectation of privacy in the trailer of a
tractor-trailer rig is of a type that society
would recognize as legitimate.”

That was the good news for Jenkins. The bad
news was that the Court affirmed on the alter-
native ground that the driver of the vehicle
had given consent to the search. "[Wle hold
that a request to the driver of a rig to search
the rig's trailer is firmly within the third of the
three categories outlined above. That means
that an officer is justified in thinking that the
driver has authority to consent unless the offi-
cer knows (or is told) other information indicat-
ing that the usual assumption is incorrect.”

Short View

1. - In re D.D. v. State, 59 Cr. 1360 (Ind.
Ct. App., 7/8/96). The Indiana Court of Appeals
has held that an officer’s testimony that some-
thing "felt like contraband" during a patdown
is not sufficient to meet the plain feel exception
of Minnesota v. Dickerson, 508 U.S. 366 (1993).
In Dickerson, the United States Supreme Court
had held that under Terry, where an officer
had probable cause to believe that an object
touched during a lawful patdown was contra-
band, that object could be seized. ”Contraband’
is a broad categorical and convenient term that
does not connote a specific object. Accordingly,
use of the term ’contraband’ is legally insuffi-
cient to satisfy the plain feel doctrine, as con-
traband can include any number of distinct
and dissimilar objects with differing contours
and masses...We will not condone the use of a
Terry protective search for weapons as a mere
pretext to search for evidence.”

2. In the August 30, 1996 Lexington Her-
ald Leader, former Pike District Judge Keith
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Hall was reported to have been reprimanded
by the Judicial Retirement and Removal Com-
mission for issuing a search warrant without
naming the suspect, a place to search, or the
items to be seized. Mr. Hall is now Pike County
Attorney. Hall was quoted as saying, "I bent
the rules for the police every chance I got on
the war on drugs...I got in a hurry and I made
a mistake...If 'm accused of cheating against
drug dealers, I'm happy...I knew that this
reprimand would mean nothing. I knew the
public wouldn't care." Recall that the basic
rationale for the good faith exception to the
exclusionary rule was that it was needed to
deter the police but not the Jjudiciary.

3. United States v. Ramirez, 59 Cr.L.
1483 (9th Cir. 8/2/96). The police obtained a
warrant to arrest Shelby in Ramirez’s house.
Forty-five officers arrived, one of whom pro-
ceeded to knock out a window and stick a gun
through the window. The homeowner, Ramirez,
- fired a gun into the ceiling, fearing the police
were burglars. The officers fired back and
shouted, "police.” Ramirez then put his gun
down and laid on the floor. Ramirez was then
prosecuted for being a felon in possession of a
handgun. The 9th Circuit held that this vio-
lated 18USC 3109, the knock and announce
law. Shelby’s previous actions as a fugitive did
not create exigencies sufficient to abandon the
requirements of the law. Thus, the district
court was correct in suppressing the evidence
of the guns. "Police must have some leeway in
balancing the demands of the knock-and-an-
nounce requirement against other safety con-
siderations. Nevertheless, the courts must
ultimately determine whether the police struck
that balance properly. We think it clear that
the police did not do so in this case."

4, United States v. Duguay, 59 Cr.L.
1505 (7th Cir. 8/15/96). The impoundment of a
car after the arrest of a passenger violates the
Fourth Amendment, according to the Seventh
Circuit. Here, the driver did not want to turn
over the keys to the car, there was no probable
cause that contraband was in the car, and the
driver was able to drive the car to a safe place.
"The decision to impound an automobile, unless
it is supported by probable cause of criminal
activity, is only valid if the arrestee is other-
wise unable to provide for the speedy and effi-
cient removal of the car from public thorough-
fares or parking lots."

5. State v. Colvin, 59 Cr.L. 1508 (Conn.
App. Ct. 8/13/96). The defendant was sitting on
the stoop when he was seized by the police
illegally. He was taken to his car, where drugs
could be clearly seen through the window. The
Connecticutt Court of Appeals held that seizing
those drugs was a fruit of the illegal arrest,
and ordered suppression of the evidence. ""The
arrest, both in design and in execution, was
investigatory.” "Regardless of whether the
police could have legally obtained the evidence,
its discovery was not sufficiently attenuated
from the misconduct. In addition, admission of
this evidence would undermine the purpose of
the exclusionary rule, deterring police
misconduct.”
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100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601
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Debbie Garrison moved from the Department of Public Advocacy
Office in Richmond where she worked as a legal secretary to
Frankfort where she will be the Executive Secretary to the Public
Advocate. A native of Lincoln County, Debbie has worked for DPA.
since 1984. Previously she was employed by the Department of
Criminal Justice Training in Richmond from 1978-84. She is

married to Gary Garrison who worked for CGH Transport. They
have a 7-year old daughter, Sara Morgan. Debbie is looking
forward to her new role. "I'm excited about continuing to work for
Ernie and about the opportunity to work at this level of the
statewide public defender system.”
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Medications Used to Treat the Symptoms
of Mental Illness and Their Side Effects

This article will present a very brief review of
the history of the medications used in the treat-
ment of psychiatric disorders, it will review the
therapeutic effects of those medications includ-
ing the antipsychotics, a antidepressants, and
mood stabilizers. Included in the review will be
the more prominent side effects of these medica-
tions, and their potential drug interactions.

Storage conditions can adversely effect a medi-
cations usefulness. Therefore, a brief review of
storage conditions is included at the end of the
article.

Definitions:
Positive symptoms of mental illness, hallu-
cinations; delusions, disorganized thinking;

paranoia.

Negative symptoms of mental illness, apathy;
withdrawal; flat affect.

L Antipsychotics

The first medication used in the treatment of a
mental illness was developed in Europe in the
late 1940’s as an adjunct to anesthesia, or as
an antihistamine, depending on the literature
under review. After some months use Chlorpro-
mazine (Thorazine) was discovered to have
beneficial effects in the treatment of the
symptoms of schizophrenia. In the early 1950’s
Chlorpromazine was introduced in the United
States, and shortly thereafter research and
development of other agents with similar activ-
ity was begun. For a number of years the medi-
cations used to treat symptoms of mental ill-
ness were called “tranquilizers” because they
blocked or stopped the agitation, disorganized
thinking, hallucinations, and delusions that
may occur in many people experiencing a psy-
chosis. If the medications worked, the person
became much more “tranquil” and better able
to interact with others. During the decades of
the sixties, seventies and part of the eighties,
this group of medications were frequently re-
ferred to as “Major Tranquilizers” to different-
iate them from the “minor tranquilizers” which
were used to treat the symptoms of anxiety.
During the latter part of the nineteen eighties
medications used to treated the symptoms of
psychosis began to be called “antipsychotics”
and, medications used to treat the symptoms of
anxiety were called “antianxiety agents”. These
terms are much more descriptive of the actions
of the drugs when taken by people experiencing
these conditions. The antipsychotics should
stop the symptoms of psychosis, and the anti-
anxiety agents should stop the symptoms of
anxiety.

A. Type of Antipsychotic

» Phenothiazines which refers to the drugs
chemical structure, which is related to
Chlorpromazine and includes: promazine
(Sparine); triflupromazine (Vesprin);
thioridazine (Mellaril); mesoridazine
besylate (Serentil); acetophenazine (Tin-
dal); fluphenazine (Prolixin); perphenazine
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Trilafon); prochlorperazine (Compazine);
and trifluoperazine (Stelazine).

* Thioxanthines which refers to the chemical
structure, and includes: chlorprothixene
(Taractan) and thiothixene (Navane).

* Butyrophenones, a different chemical struc-
ture, and includes only haloperidol (Haldol)
in this country.

All of the antipsychotics mentioned have
characteristics similar to those of chlorproma-
zine. The deciding factors in determining which
medication will be prescribed include: the
degree of the side effects caused by a particular
medication in this group; the dose needed to
achieve desired results; the past experiences of
the person to a particular medication; and
known responses that family members may
have had to onc of the medications in this

group.

B. Low Potency and High Potency
Antipsychotics

Low potency antipsychotics require a large
quantity of active medication to achieve a de-
sired therapeutic response. Chlorpromazine is
a low potency medication; its therapeutic dose
is 100 milligrams.

High potency antipsychotics require a relative-
ly small quantity of active medication to
achieve a desired therapeutic response. The
therapeutic dose of haloperidol, a high potency
antipsychotic, is between two and five milli-
grams.

As a general rule the lower potency antipsy-
chotics such as chlorpromazine and thiorida-
zine will cause more drowsiness, sleepiness,
and postural hypotension while the higher
potency antipsychotics will cause more move-
ment disorders. However, one should keep in
mind that all the medications in these groups
can and often do cause the full range of side
effects.

Antipsychotics not chemically related to the
phenothiazines, but with similar therapeutic
and side effect activity include molindone
(Moban) and loxapine (Loxitane).
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C. Symptom Control

All the antipsychotics listed above can be ex-
pected to at least partially control the positive
symptoms of psychosis for about sixty-five per
cent of persons taking the medications. Symp-
toms that can be expected to be controlled by
these medications include: hallucinations; delu-
sions; disorganized thinking; and paranoia. The
negative symptoms of psychosis such as with-
drawal, and flat affect will not be helped by the
antipsychotics mentioned above.

D. Side Effects

Some of the more prominent side effects that
can be expected with the traditional antipsy-
chotics include: dry mouth; dry eyes; dry
throat; constipation; lowered blood pressure
when standing or moving rapidly; photosensi-
tivity (reaction between the medication and the
UV rays of the sun and/or heat lamps or tan-
ning beds to cause severe sunburn); photo-
phobia (photosensitive reaction of the eyes)
lespecially with thioridazinel; drowsiness;
sleepiness; difficulty in concentration; in-
creased sensitivity to environmental heat and
humidity; weight gain; and movement dis-
orders.

The movement disorders include akathisia
(sensation of the muscles quivering, the person
may be unable to sit, or stand still and feels an
urge to continue in motion); dystonia (the mus-
cles do not work smoothly together and spasm);
pseudoparkinsonism (mask like face, drooling,
tremors, pill like rolling of the thumb and fore
finger of both hands, cogwheel rigidity, and
shuffling gait). Tardive dyskinesia (rhythmical
mmvoluntary movements characterized by puf-
fing the cheeks; puckering the mouth; protrud-
ing the tongue and chewing motions. It is pos-
sible for tardive dyskinesia to include involun-
tary movements of the arms and legs). At the
present time there is no known treatment for
the symptoms of tardive dyskinesia except to
withdraw all antipsychotic medication. With-
drawal of medication can cause a return, or a
worsening of the persons symptoms, and may
or may not reduce or eliminate the symptoms
of the tardive dyskinesia.

The antipsychotics can cause body tempera-
ture dysregulation. With this particular side
effect the brain cannot determine the external
temperature. When this side effect occurs at



N

the same time that the body looses its ability to
sweat the person is at risk for overheating or
over cooling the internal organs, depending on
the season of the year. This side effect is parti-
cularly problematic when the external temper-
ature exceeds 80 degrees and the humidity is
40 percent or higher.

Neuroleptic Malignant Syndrome (NMS) some-
times occurs when an antipsychotic is started,
or the dose is adjusted. This side effect seems
to occur more often when the external tempera-
ture is above 80 degrees and the humidity
above 40 percent, however, these conditions are
not necessary for its occurrence. Symptoms of
NMS include increased body temperature,
muscle rigidity, and coma. Persons exper-
fencing these symptoms need immediate medi-
cal treatment.

E. Coping with Side Effects of the
Antipsychotics

Body temperature precautions should be ex-
ercised by all persons taking antipsychotic
medications, especially if they must also take
medication to control movement disorders
caused by the antipsychotics. If the external
temperature is above 80 degrees and the hum-
idity is above 40% the person should remain in
an air conditioned building if possible. Other-
wise, (the building is not air conditioned, the
person has an outside job, or must walk to run
errands etc.) it is necessary that the person
move slowly, stay in the shade as much as pos-
sible, take frequent rest breaks, drink plenty of
cool non-alcoholic, non-caffeinated beverages.
Any exposed skin should be protected by a high
factor (at least 15%) sun blocking agent, light
weight, light colored clothing should be worn,
the head should be protected by a broad
brimmed hat or cap, and the eyes should be
protected with sunglasses. During cold
weather, especially when the temperature is
below 40 degrees and the humidity is above
40%, persons taking antipsychotics should be
sure to wear enough protective clothing to
prevent hypothermia and frost bite or freezing.

Dry mouth and constipation can also be po-
tentially problematic for the person taking
antipsychotics. These can be partially relieved
by sipping cooling drinks (non-alcoholic, non-
caffeinated), sucking on ice chips or hard,
sugarless candy, or using artificial saliva
(which can be purchased over the counter) for

dry mouth; drinking plenty of fluids, eating a
high fiber diet and exercising for control of
constipation. Should these measures not ade-
quately control constipation it may be neces-
sary to use a stool softener, which may need to
be ordered by the prescribing physician.

F. Clozaril (clozapine)

The antipsychotic clozapine (Clozaril) is chem-
ically unlike the medications previously discus-
sed and has a different mechanism of action
and different side effect patterns. When cloza-
pine provides a therapeutic effect it will control
the negative symptoms of withdrawal and flat
affect as well as the positive symptoms of psy-
chosis. The major side effect of clozapine is
agranulocytosis, a potentially lethal condition
in which the granulocytes in the white blood
cells, and the white blood cells themselves are
reduced to a level that causes the body to be
unable to activate the first line of defense in
the immune system. Agranulocytosis can be ex-
pected to occur in two percent of those persons
taking the medication. This side effect neces-
sitates a complete blood count to be done week-
ly on all persons taking clozapine to prevent
untoward consequences with the white blood
cell count.

A second very serious side effect is the pos-
sibility of generalized seizures occurring in
persons receiving 800 or more milligrams per
day of clozapine. Should seizures occur due to
the use of clozapine (or for any other reason) it
is important that an anticonvulsant that
spares the white blood cells and granulocytes
be chosen to control the seizures. Valproic acid
is often suggested (by the manufacturer of cloz-
apine) as the anticonvulsant to be used. The
manufacturer of clozapine suggests that car-
bamazepine not be used when clozapine is be-
ing taken because the carbamazepine can
cause agranulocytosis, and suppress the manu-
facture of blood cells by the bone marrow. The
effects of the carbamazepine can be additive
with the effects of the clozapine.

There may be some degree of dyskinesia (de-
fined earlier) with the use of clozapine, but the
movement disorders that generally occur with
the traditional antipsychotics do not appear to
occur with clozapine. There are indications that
some persons gain weight while taking this
medication and sofe persons have difficulty
with dry mouth while others have trouble with
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excessive production of saliva. If clozapine
must be discontinued it should be done grad-
ually to reduce the possibility of the recurrence
of symptoms. Should medical conditions dictate
the immediate withdrawal of clozapine the con-
sumer should be monitored very carefuly for
the emergence symptoms.

G. Risperdal (risperidone)

The newest antipsychotic risperidone (Risper-
dal) at doses of less than six milligrams per
day can be expected to act more like a sero-
tonin reuptake inhibitor than a dopaminergic
inhibitor. This means that at low doses one
would expect to see a range of therapeutic
effects closely related to those of clozapine.

H. Side Effects for Risperdal

One would not expect to see any of the move-
ment disorders that can occur with the tradi-
tional antipsychotics at the lower dosage
ranges of rieperidone. However, when doses
reach six milligrams per day the activity of the
medication tends to become more dopaminergic
in nature. At eight milligrams per day and
above the medication can produce effects sim-
ilar to haloperidol. One should keep in mind
that even though the medication is not ex-
pected to produce certain side effects (such as
the movement disorders) at a particular dosage
level nothing is too prevent such side effects.
Therefore, one should be open to the possibility
that untoward side effects may occur in certain
individuals at any dosage range, and that cer-
tain individuals will not develop side effects
that might be expected at a particular dosage
range. This caveat is true of all medications,
and is not confined to risperidone.

IL Antidepressants

The antidepressants (medications that are used
to treat the symptoms of depression) share a
history similar to that of the antipsychotics.
The antitubercular Isoniazid (INH) was found
to have antidepressant properties in the late
1940s. This observation led to research and
development of mono-amine-oxidase inhibiting
(MAOI) medications that were more specific for
the control of the symptoms of depression than
was the INH.
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A, Mono-Amine-Oxidase Inhibiting
Antidepressants

The only mono-amine-oxidase inhibiting anti-
depressants available in this country today are:
isocarboxazid (Marplan), phenelzine (Nardil),
tranylcypramine (Parnate). These medications
work very well in controlling or relieving the
symptoms of severe depression. However, they
have a number of significant drug interactions
that make their use a concern when persons
also experience high blood pressure and must
take antihypertensive medication. The mono-
amine-oxidase inhibiting medications also in-
teract with a variety of foods containing tyra-
mine to cause a rise in blood pressure that can
be problematic and in some instances fatal.
Foods that have proven to create blood pres-
sure problems when taken with the MAOT's in-
clude, but may not be limited to the following:
beef or chicken livers; any meats prepared with
a tenderizing agent; fermented sausages (in-
cluding bologna, pepperoni, summer sausage);
dried or pickled fish: game meats; cheeses
(American processed, blue, natural brick, ched-
dar, Romano, sour cream, Yyogurt); nondistilled,
fermented beverages; avocados; bananas; can-
ned over ripe figs; raisins: sauerkraut; soy
sauce; fava beans; caffeine; and chocolate.

B. Tricyclic Antidepressants

The mainstay in antidepressant medication in
this country for the past ten years or more has
been the tricyclic antidepressants. These med-
ications are characterized and receive their
name from the fact that they contain three
rings in their chemical structure. The tricyclic
antidepressants include: doxepin (Adapin, Sine-
quan); nortriptyline (Aventyl); amitriptyline
(Elavil); desipramine (Norpramine, Pertofrane);
imipramine (Tofranil); trimipramine (Surmon-
til); and protriptyline (Vivactil). These medica-
tion will relieve the symptoms of depression for
many persons. However, they have some very
prominent side effects.

C. Side Effects

Some of the more significant side effects in-
clude: dry mouth; dry throat and eyes; consti-
pation; urinary retention; (especially in the
presence of bladder dysfunction or prostatic
dysfunction); weight gain; and photosensi-
tivity. In addition, these medications exert a
very pronounced effect on the cardiac muscle.



In therapeutic doses these medications can, in
susceptible individuals, cause erratic cardiac
rhythm. In overdose quantitics these medica-
tions can cause fatal cardiac arrhythmias.

The antidepressant amoxapine is derived from
the antipsychotic loxapine. Therefore, the side
effect pattern for this medication will more
closely resemble side cffects of the antipsycho-
tics than the antidepressants. When this anti-
depressant is being prescribed the individual
should be monitored for all side effects listed
with the antipsychotics.

D. Atypical Antidepressants

Bupropion (Wellbutrin) is a second generation
antidepressant. It weakly inhibits serotonin,
norepinephrine and dopamine reuptake. It may
also be active in other parts of the brain such
as the locus cerulesus. To date the major side
effects that appear to occur when bupropion is
taken include: dry mouth; blurred vision; dizzi-
ness; light headedness; faintness; drowsiness;
diarrhea; tinnitus; photosensitivity; changes in
appetite and weight; tremor; excess sweating;
sedation; excess salivation and seizures. It is
reported that the incidence of seizures with
bupropion is four times the rate of seizures
with the other antidepressants. Seizures ap-
pear to be dose related, and appear to occur
most often in persons who have had a previous
seizure, have had head injury, or have some
other factor that can make them at risk for
occurrance of seizures. Doses of bupropion for
persons at risk for seizures should not exceed
450 mgm per day given in three divided doses.
A single dose should not exceed 150 mgm.

Bupropion should be given very cautiously to -

persons who are predisposed to seizures (dis-
cussed above), and especially when other anti-
psychotic medications must be take. Since
bupropion can cause upset stomach, the drug
can be taken with food to reduce the gastric
irritation.

E. Selective Serotonin Reuptake
Inhibitors (SSRI)

The newest antidepressants are the selective
serotonin reuptake inhibitors (SSRI's). This
group of medications include: fluoxetine (Pro-
zac); paraxetine (Paxil); sertraline (Zoloft);
venlafaxine (effexor); and nefazodone (Serzone).
Fluvoxamine (luvox) has been approved for use
in the treatment of Obessive Compulsive Dis-

order (OCD), while the other SSRI's have been
approved for use in treating depression. All of
the SSRI's are effective in treating the symp-
toms of depression and obsessive compulsive
disorder. The doses needed to treat OCD are
higher than for the treatment of depression.

Major side effects seen when the SSRI's are
used include: agitation; trouble sleeping; feel-
ing tired, draggy, and sleepy; dizziness; head-
aches; tremors; loss of appetite; nausea; diar-
rhea; photosensitivity; vaginal irritation; high
blood pressure; urinary disorders; upper respir-
atory disorders; sinusitis; and changes in sex-
ual desires and functioning. Sexual dysfunction
is more prominent with the SSRI's than with
the other antidepressants and has caused some
persons to stop taking these medications. The
SSRI's can also cause withdrawal effects in
persons when they are stopped suddenly. These
medications should be stopped gradually over
several days time. Specific reductions should be
tailored to the individual person.

I11. Mood Stabilizers

A. Lithium

Lithium is used to treat the symptoms of Bi-
Polar disorder. Bi-Polar disorder may exhibit
both the manic and the depressive features in
an individual situation, or it may present only
the manic phase, or only the depressive phase.
Until recently Lithium was the only major
medication available to treat this disorder.

Major side effects seen with Lithium include:
nausea; fine hand tremor; increased urination;
increased thirst; diarrhea; and urinary urgen-
cy. Lithium can have a negative effect on the
thyroid, liver and kidney. Persons taking Lith-
jum should -be monitored carefully for proper
functioning of these vital systems. The follow-
ing side effects need immediate medical atten-
tion: diarrhea; excessive sweating; loss of
appetite; muscle weakness; high fever; drowsi-
ness; trembling; slurred speech; and vomiting.

Since the therapeutic dose of Lithium is rela-
tively close to the toxic dose, the person taking
the medication should have periodic serum
Lithium levels done to assure that toxicity is
not occurring, or impending. The suggested
time interval for serum Lithium levels for stab-
ilized maintenance treatment is every three
months.
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It is important that persons taking Lithium not
change the intake of salt and/or caffeine
significantly since both these producis can
alter the serum level of the Lithium.

B. Tegretol

Carbamazepine (Tegretol) has been used for
the last few years to treat the symptoms of Bi-
Polar disorder. It is used alone or in con-
Jjunction with Lithium.

Primary side effects seen with carbamazepine
include: nausea; vomiting (the medication can
be taken with food to reduce the severity of
this side effect); slow irregular heartbeat:
slurred speech; tinnitus; aching joints; dry
mouth; photosensitivity; depression: reduced
calcium level; the possibility of reduced
leucocytes in the white blood cells; and the
possibility of bone marrow suppression.

C. Depakote

Valproate (Depakote/Depakene) has recently
been approved by the Food and Drug Admini-
stration for the treatment of the symptoms of
Bi-Polar disorder. Major side effects seen with
this medication include: skin rashes; nausea/
vomiting (taking with food can reduce this side
effect); menstrual changes; constipation;
dizziness; depression; lack of coordination;
confusion; headache; and irritability.

V. Drug Interactions

All of the medications listed above (antipsy-
chotics, antidepressants, mood stabalizers)
have the capability of interacting with a large
variety of other medications. The list of
potential interactions is too extensive for a
report of this dimension.' The reader should
note that all the medications mentioned will
interact in a negative way with all alcoholic
beverages, and all medications that have a
depressant quality, or can enhance the depres-
sant quality of other medications. This will
include, but not necessarily be limited to: the
antipsychotics; the antidepressants; the anti-
convulsants; many of the cardiovascular medi-
cations; the antianxiety medications; and the
sedatives and hypnotics. Of particular concern,
since many persons do not think that they are
potent enough to cause concern, are the over
the counter medications. One should parti-
cularly note over the counter medications for
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cough or cold or sinus that contain alcohol,
caffeine, phenylpropanolamine or other antihis-
taminic medications. These ingredients can be
found on the label of the product. Other over
the counter medications that can be potentially
problematic are the products sold for sleep,
weight control, or to stay awake. Aspirin and
Tylenol may be a problem when taken with
some medications. The primary concern that
the reader should note is that persons taking
any of the antipsychotics, antidepressants or
mood stabilizers should not take any other
medication, prescribed or over the counter
without a thorough review by the prescriber.

V. Medication Storage

Medications can lose potency, or undergo phy-
sical-chemical changes if not stored properly.
All the medications that have been reviewed in
this article should be stored in such a manner
that they are protected from light, heat and
moisture. In this instance correct temperature
is between 35 degrees and 86 degrees F. Light
protection means generally that the medication
should be stored in either an amber, or green
container to reduce exposure to ultraviolet
rays. Temporary storage of medications in dis-
pensing sleeves, or other day minder containers
to assist persons in remembering to take medi-
cations should pose no particular storage pro-
blem. These devices are generally designed to
contain a one weeks supply of medications.
However, persons living and working in Ken-
tucky will want to note carefully the informa-
tion contained in the following paragraph.

Another issue of vital concern to Kentucky con-
sumers is the mandate in KRS 218A that con-
trolled substances be kept in the original con-
tainer they were in when received from the
pharmacist or physician. The consumer should
be aware that although this mandate is found
in the Controlled Substance regulations the
law enforcement community throughout the
state applies the mandate across the board to
all prescribed medications.

Footnotes

'Additional information about drug-drug inter-
actions, drug-food interactions, and drug-lab
interactions can be found in the references
listed at the end of the article. These references
are updated monthly. The reader should be
able to access one or both references at any



community or hospital pharmacy. Other refer-
ences include the American Hospital Formu-
lary Service which should be available through
any hospital pharmacy. The author particularly
likes Goodman and Gilman’s The Pharmacolog-
ical Basis of Therapeutics as a reference for
information on the pharmacology of all med-
ications. The reader can also access additional
information about medications through the
Drug Information Center at the University of
Kentucky, numerous journals devoted to the
topic of medications and their effects. These
can most easily be accessed through the Uni-
versity of Louisville, and the University of
Kentucky medical libraries, and the University
of Kentucky College of Pharmacy. Information
is now available on the Internet for much of
this material. Access to this information would
be referenced through a provider in the field.
Readers working outside the state of Kentucky
will wish to check with the State Board of
Pharmacy in your state concerning any special
conditions applicable to drug storage, or drug
handling procedures imposed by that board, or
legislative body.
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DIRECTOR OF PROTECTION & ADVOCACY RETIRES

Gayla Peach, longtime director of the Protection and Advocacy (P & A) Division,
retired on September 15, 1996. Gayla worked with the division for 19 years and served
as director for 16 years. During that time, P & A evolved from an agency with two
employees into a formidable voice for persons with disabilities. Despite ongoing
involvement with controversial issues, such as involuntary civil commitment,
institutional conditions, deinstitutionalization, and educational services for children

with emotional disabilities, Gayla managed to maintain P & A’s independence. With
typical modesty, Gayla requested that no ceremony be held to honor her
accomplishments. P & A staff and advisory bodies had a brief surprise party for her to
show their appreciation. Thousands of Kentuckians with disabilities and their families
have benefitted from Protection & Advocacy services. Much of the credit for that level
of impact goes to Gayla. We wish her continued improvement in her health. She will
be missed.
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‘M

ppalachians as A

Cultural Group: Part Three

The Importance of Documentation/
Uninterested Reporters

Recently, I went to Breathitt County with my son. My
mother was determined to give him a history of the Brown
family at her knee. As I sat and listened, I heard fantastic
stories of my father’s family: a relative carrying a man's
head in a bag, a great-uncle’s shoot-out with a Sheriff, ete.

I decided I needed to check up on some of the family stories
I'd heard recounted. I talked to a reliable source, a paternal
aunt, who was a teen during my childhood. She hadn't
heard the story regarding the relative with the head in a
bag. She explained about the shoot-out: a newly-deputized
man had set out to kill my uncle on sight, and shot at him
first, before they simultaneously fired and killed each
other.,

My aunt also told me that my Grandfather was in UK.
pre-med, when he was called home to take care of the
family farm, not Medical School. This came as a shock as
my grand-father was called upon to suture up cuts, one on
my head, with carbolic acid and a curved needle, and
thread, had a set of medical encyclopedias, and when he
died, my family divided up his medical supplies - such as
a leather medical bag, scalpels, eye cups, etc.

Yet my Aunt said that she had taken my eldest brother to
the funeral of my great-grandfather. Baring a mistake on
the tombstone, my great-grandfather died 10 years before
my brother was born.

This is all by way of saying that anyone doing this work
cannot take matters revealed to them by family members
at face-value. People relate matters, perhaps uninten-
tionally, wrong, or embellished. In these instances, non-
family members may be more reliable reporters of events
than family members.

Certainly documents, family Bible records, newspaper
accounts, death certificates, etc. are a solid foundation for
mitigation evidence, and are necessary to corroborate fam-
ily member’s stories, although they may contain mistakes
as well- for instance, my brother’s tombstone was carved
with the wrong date of death.

While witnesses swear to and testify to the best of their
belief, with a little effort, the State could make a shambles
of your mitigation case, if you haven't done your homework
- by gathering documentation and checking out the stories
told by family members. Don't accept matters at face-value.

It helps to always remember that the "fantastic” family
stories are easier for the family to reveal, as they are
“proud” of them, but these matters may have the least
evidentiary value. The more fantastic the story, such as
your client’s father faced down and beat "Rocky” Marciano,
the more documentation must be done to verify the story.
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Cris Brown

Look for the family "secrets” of which they are ashamed.
These secrets are the hardest to discover, and bring to
light.

Discussion of fantastic family stories may be the sincere
attempt of a family member to be helpful and it takes a
great deal of skill for a mitigation investigation to be able
to winnow "wheat from chaff,” and steer the person to more
pertinent information. Being able to assess the evidentiary
value of certain types of information, and explore in depth
those matters while skimming over other matters is the
hallmark of the experienced mitigation specialist.

More often recounting family stories is an attempt of the
person to steer the conversation away from "sticky” topics
and get the interviewer side-tracked. A skilled interviewer
knows when to listen to establish rapport and when to re-
direct the conversation to a more "meaty,” topic.

Triangulating the information, having the client and family
members as a source, uninterested parties as a source, and
hard records as a source of evidence, and having an expert
verify that this information is significant, reassures one
that the mitigation evidence is solid, and unshakable. A
healthy dose of skepticism can’t hurt, as well.

Continuation of the Screening device:

J. PETS: Did the client ever hurt any pets: cats, dogs,
hamsters, rats, or domesticated farm animals: pigs,
chickens, ducks, lambs. [HUNTING DOES NOT QUAL-
IFY.] Shot birds, killed non-poisonous snakes, hung ani-
mals, dissected, set afire animals, cut animals, crippled or
paralyzed an animal.

Were animals kept in the house? What kind, was there
urine and feces, odor in the house. How many?

Unusual pets the client may have had: pet squirrel, hawk,
owl, raccoon, etc.

Felthous, Alan R. et.al., Psychological Aspects of Selecting
Animal Species for Physical Abuse, 32 #6 Journal of For-
ensic_Science, Nov. 1987 p.1713. [torturers/abusers of
animals, may later abuse people.|

Repeat the question regarding someone taking away some-
thing that was important to the client, as a parent may
have gotten rid of a pet.

One way of phrasing this is to find out if the client is
"tender natured.”



K. TREATMENT OF SIBLINGS: Again looking at how
the client treated weak and helpless things: How did the
defendant treat the younger children: Was the client a
"little parent.” inappropriately bossy. Was the client cruel
or abusive to siblings? Was the client given control of the
children, did he or she ever step over the line?

L. NEIGHBORHOOD CHARACTERISTICS - Were
they treated any differently from other kids in the area?;
Was their home worse or better than others, did they
attend the same school as other children, ride the same
bus, walk to the school, Were there any neighborhood
cliques? Impacts of any moves, languages spoken at home.

M. GOVERNMENT AGENCIES: Were any government
agencies involved with the family, AFDC, privale agencies,
such as Catholic charities, etc.; special school programs
such as free lunches, Upward Bound, etc. Church groups
donate food etc.

N. MOVES: Did the family live anywhere other than Ken-
tucky? How many times has the family moved - what are
the addresses, did it require the defendant to change
schools? Did the client have to leave any significant
support resources, family members, friends, activities?

0. WHY LEFT HOME: Years defendant was at home,
when left home and why;

P. CONTACT WITH LAW: Any other family members
even extended family, been in trouble with the law [If not
obtained in parents/siblings section|. How common was it
for people where you grew up to go to jail or prison?

How many people you grew up with died of suicide, over-
doses, or during criminal activities in your neighborhood?

Q. EDUCATION: How many of the family finished high
school. |If not obtained in the parents/siblings section}. Was
an education valued in your family or was something else
more valuable. .

R. CLOSEKNIT: Is yours a closeknit family? Why or why
not? Who can you depend on to help you out? When did the
change occur, has it always been that way? How often does
the family group get together? Whose house do they meet
for holidays?

S. GUNS: What guns were kept at your house? At what
age did you get your own gun? At what age did you go
hunting? Did you ever bowhunt? Kill an animal by knife?
Gut and clean your kill?

AFFECTION/LOVE - Were the parents physically demon-
strative to the client and if not, were they affectionate with
any of the other kids?

Did the parents tell the client that they were proud of
them. Examples of ways that they showed them they were
proud of them.

Particular look for attendance at school functions, praise
for school awards, etc.

FAMILY MEMBER’'S ILLNESS:

a. Was there was a time when either parent was away
from the home for any significant amount of time, either

with the defendant or with another child in the family that
caused the family to be separated from a parent; Initial
and later emotional responses and actions of parents and
significant other family members to physician (justified
complaints; exaggerated expectations; hostile projections)
to spouse (guilt, blame) o child (guilt; feeling sorry;
over-proteclion; attachment; resentment; rejection; neglect;
abuse); psychiatric disorder or depression

b. Is there any history of "nerves" [mental illness or
mental retardation in the familyl; [Must be a blood
relativel.

Any suicide attempts in the family, suicides, hospital-
ization in a mental ward or facility, if family member
receives medication for problem.

Eccentricities of family members such as mood sings, frac-
tiousness, depression, crying spells, times they "go off.” Any
family member been in Eastern State or other mental facil-
ity, psychiatric ward of the hospital?

¢. Any of the family on daily medication or has been
under the treatment of a doctor for psychiatric problems,
or if they felt that a family member needed counseling.

Client’s Iliness

1 must credit my brother, David for the more innovative
ideas of the following section. Aside from being a geologist,
he also is a health enthusiast. He pointed out that in
addition to environmental dangers in the soil, food stuff,
water and air, persons from Appalachia have poor diets,
exercise infrequently, and have health, mental health, and
congenital problems that may affect the quality of their
life, and certainly their longevity.

Statistics from CHR looking at the 1994 Kentucky popula-
tion which sets out in districts that I could very easily
isolate into the Eastern Kentucky counties, list the top 20
leading causes of death in Eastern Kentucky [and the State
at largel in 1994 totalling 36, 919 persons as 1) Heart
disease, 12,101 persons; 2) malignant neoplasm, 8,902 per-
sons; 3) Cerebrovascular disease, 2,513 persons; 4) acci-

“dents, 1,585; 5) influenza/pneumonia 1,510 persons; 6) dia-

betes mellitus, 908 persons; 7) suicide 526 persons; 8)
nephritis & nephrosis 473 persons; 9) arteries, arterioles,
and capillaries, 468 persons; 10) septicemia, 423 persons;
11) cirrhosis of liver, 301 persons; 12) hernia & intestinal
obstruction 262 persons; 13) emphysema, 258 persons; 14}
homicide, 243 persons; 15) arteriosclerosis, 196; 16) symp-
toms & ill-defined conditions, 193 persons; 17) congenital
abnormalities, 185; 18) certain causes in early infancy, 165
persons; 19) hypertension, 161 persons; 20) benign neo-
plasm, 98 persons; 21) all other causes 5,448 persons.

Eastern Kentucky accidents accounted for 23% of persons
who died statewide of accidents. The counties with the
highest accidents incidents were Floyd, 30 deaths, Pike 37
deaths, Perry 26 deaths, 21% of the persons who died from
diabetes mellitus died in Eastern Kentucky. Highest num-
bers of diabetes deaths were in Harlan County, Pike Coun-
ty, and Boyd Counties. Emphysema accounted for 21% of
the deaths from emphysema. These statistics bear out that
diseases that have immediate impact on the flow of blood
and thus oxygen to the brain and other vital organs place
persons in Eastern Kentucky in a risk group.
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!n genetically carried illnesses, such as diabetes, it is
Important to learn not, only if the client has this illness,
but also the names of other family members who have the
illness.

You might have to break this screening down to common
language such as "sugar” for diabetes for the person to
know what you're talking about. It is best to ask about
things in the vernacular, such as, "Have you ever had a
problem peeing?”

Ask about the client’s illness, find out if s/he had the
normal childhood diseases: History of diabetes I"sugar”,
scars; dental [teeth| problems; age began smoking, amnesia
[forget things/memory|, hepatitis or “yellow jaundice”,
heart problems |"bad heart| such as rheumatic fever, mur-
murs, hereditary problems or congenital birth defects, high
blood pressure, stroke/heart attack, severe poisoning, sei-
zures/epilepsy |"fits"|, fainting spells, chronic pulmonary
["breathing”] problems- allergies, asthma, any severe
restriction or loss of oxygen, screen for fire extinguisher
accidents [Red-Ball fire extinguishers| near-drowning [fall
in the creek as a child, swimming/boating accidents|, brok-
en bones, ulcers, goiters |swollen throat] from a lack of
iodine in the diet, bedwetting, disfigurements, allergies,
lead poisoning (ate lead-based paint), venereal disease. Any
hearing loss, vision problems?

Tuberculosis/ "consumption/tb”|: exposure is greatly in-
creased in Eastern KY due to expectoration, or spitting of
phlegm on the sidewalk due to chewing tobaceo or custom
of clearing throat and spitting.

Farm accidents: injuries from farm machinery, such as
plows, discs, cultivators, cornpickers, exposure to medicines
for animals/ingestion of, being kicked by animals, near-
fatal shooting incidents, hunting accidents, falls off cliffs,
snake bites, animal bites, particularly rabid animals, brush
fires, or fires where homes burned, sickness from eating
bad food such canned goods that have spoiled, apple seeds
which contain arsenic. :

Exposure to airborne poisons such as winddrift from crop
spraying with pesticides, fertilizers, accidental poisoning
exposure through skin. Chemical burns from poisons.

Screen for exposure to poisons such as strychnine, carbon

tetrachloride, rat poison.

Loss of eye sight either permanent or temporary due to
drinking bad moonshine, burns from welding.

Home remedies: Painting of a sore throat with merthiolate
or mecurichrome |both of which are a mercury compound,
not for internal ingestion]; kerosene or other petroleum
products, mineral oil or castor oil, whiskey as a medicinal
treatment, epsom salts, treatments for lice or worms,
plants used for heart problems or kidney or other organ
problems. Turpentine used for snake bites.

There’s a variety of old fashioned remedies that are given
to a baby and cause problems, such as a kerosene "tit” for
teething problems. Look for any medications or ingestions
of matters by a mother, which would have been trans-
mitted to a nursing baby.

Screen for worm infestation and lice/"crabs,” impetigo,
hepatitis, pink eye, etc. where people and contact with soil.
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Screen for infestation of the house by bats, mice, cock-
roaches, snakes, bugs.

Screen for use of chlorine bleach as a purifier for well
water at too high doses.

Near fatal injuries of client and family members.

Did the client grow up near a river, tributary or stream,
need to gain reports on raw sewage, garbage dumped into
the water. It may be important to explore the aluminum
content of that water.,

Screen for any exposure to run-off from mining such as ex-
posure to sulfur and water |which forms acidl, excessive
silt in water, as mining affects the entire biosphere- water,
air, soil. Oil from the mining roads to keep the dust down
contaminates the water table and streams.

High levels of leaded paint were used until fairly recently,
screen for the exposure to, and ingestion of paint.

Smoking of jimpson weed, rabbit tobacco.

List of hospitals and dates. Any emergency room visits?
Who was the family doctor?

Ever had dizziness or trouble walking (not due to alcohol)?
Does the client get sick easier than most people?

Times when the family did not have enough money to go to
the doctor and bones were set by a family member, wounds
were treated by a family member, poultice, or herbal or
home remedies were used to treat a medical problem.

Dental problems: Teeth were pulled out by wire pliers or
other tools.

Diet: what kind of foods were served, fat fried, processed
foods, high salt and sugar and fat foods. Was the client
breast-fed or bottle-fed? At what age did the famil y receive
help for the purchase of food by AFDC or WIC programs?

TIP: There's a lot of personal information that's being
asked for here, all of it could potentially have relevance to
brain damage or systems which carry blood or oxvgen to the
brain. As with much of this instrument, you are merely
collecting information.

There are ways to motivate the person being interviewed. I
once saw a transcript of an interview conducted by an attor-
ney, where he said, I don’t know why I need to know this,
but... and then asked the question. This is not the way to
ask the question. If you feel that the questions are useless,
you can’t motivate the person to answer them.

HEAD TRAUMA: |See for further indepth questions: The
Nature of Head Injury, Kay Thomas with Muriel Lezak,
Evaluating Persons with Traumatic Brain Injury.] Find out
if he had any head injuries or an injury that would have
taken him out of school or caused blackouts/dizziness, licks
to the head, falls, crumbling porches or floors or steps that
led to a fall, falls from a cliff or high rock, accidents during
swimming, {arm accidents migraine headaches, any fight-
ing (nose broken?) or any sports injury, occupational injury,
injuries while in military? Car accidents would be impor-
tant to get in here.



Any time fainted during prayer or a religious experience.

If you find out he's been hospitalized, you need the names
of those hospitals, who the doctor was, what the circum-
stances were, what the length of stay was. Specific dates/
years, if possible.

[Use only for severe head trauma information/ ask family
members as welll

Checklist of Behavioral and Personality
Changes Following Severe Head Trauma

Changes in Sexual Behavior

lack of sexual interest and curiosity

absence of sexual dreams and fantasies

loss of libido

inability to experience orgasm

less frequent intercourse or masturbation

impotence

sexual preference conflict

sexual deviations: transvestism, transsexualism,
voyeurism, exhibitionism, fetishism (paraphilia),
sadism, masochism, heterosexual and homosexual
pederasty, genital selfmutilation, frottage.

ooogaoooaan

Anger, Irritability, Aggression

O intensified feelings of anger or irritability
humorlessness

moralistic sense of right and wrong
sanctimonious or self-righteous behavior
may be clear motive for act of aggression
objectively minor provocative

usually no amnesia for the incident

may recall actions with much regret

gonooaoaoa

Deepened Emotions

O emotional lability

O mood states (depression, elation, euphoria)

o fear-related experiences (anxiety, panic attacks,
phobias, paranoia)

Intellectual

0 newly-developed philosophical interests

0 humorless, sobriety

O sense or increased significance of the internal or
external world

O interpersonal viscosity or clinging (inability to bring
conversation to appropriate end, insensitivity to
temporal and spatial cues regulating social inter-
actions) .

o circumstances (style of speaking or writing charac-
terized by the incorporation of multiple, often
peripheral details and containing excessive clari-
fications, qualifications and circumstances).

o religiosity

O hypergraphia (a tendency to excessive and compulsive
writing)

Memory Deficits

o look especially for word-finding difficulty (person will
describe the frustrating feeling or being unable to
articulate the word he/she is looking, leading to lots of
you know and ummm expressions)

presence of apathy, lack of goal-directedness

poor judgment

uninhibited and inappropriate social behavior
whether anger subsides quickly or slowly

gooaoo

o diffieulty in shifting thinking or reasoning from one
pattern to another despite environmental signals to do
SO

O decrease in verbal fluency

u] impaired ability to order things in proper time
sequence

O easily distracted by irrelevant stimuli

o sexual disinhibition

RELIGION: Ask if the defendant was reared to go to
church, to any particular church, what different denom-
inations did he attend, why?, find out names of ministers
or pastors, church members, that may have known him,
find out his beliefs. If that is a common religion for that
area? Screen for mystical experiences, faith healing,
speaking in tongues, taken over by a spirit.

If faith seems key to understanding this client, screen
extensively using the following:

Relationship with God:

O What will happen if you don’t obey?
0  What will happen if you backslide?
O What things will god forgive you of?
o What can’t God forgive you of?

How does God make himself known - how does God
speak to you?
Dreams

Fire

During prayer
Other people

Signs

Fasting

Through fellowship
Visions

Hear his voice

gooooooooa

Has God ever appeared to you - have you ever had a
profound religious experience?

VHow does God punish you?

How does God correct you?

Have you ever been possessed by demons? Did you get a
vision of the demons that possessed you?

Have you received the spirit or holy ghost?
o Have you spoken in tongues?

Prayed or received faith healing?
Handled serpent's or done other tests of faith?

o0

Who do you turn to for spiritual guidance?
Whose teachings do you follow?
Do you rely on the old of new testament?

Do you believe in baptism and what happens if you are not
baptized?

How do you worship - what are your church services like -
when are then held?

0 Wednesday

o Saturday

o Sunday
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How important is tithing?

What has God asked you to give up to serve him?
O Smoking

Drinking

Dancing

Liquor

Sex or sex acts

Ooooaog

What acts of man are unclean?
What foods are forbidden by god?

Have you ever fasted? For how long? What did you eat and
drink?

Have you ever had a profound religious experience?

How could you tell you were saved? What about your live
changed?

What is your role in church services?
What religious teachings/rituals occurred at home?

Did your parents base any punishments in religious
teachings?

What role do women play in the church? What role do
women have in a husband’s life?

Is there any sin for which a person cannot be forgiven?
How does one purify or sanctify one’s self?

What does your church teach about intercourse between a
husband and wife?

SCHOOL: Wanting uniformity, good citizens, good
core skills for the labor force, and an ability to fill
out simple government forms, the public school sys-
tem evolved. But public school did not entirely eradi-
cate matters unique to the geographical culture of
Appalachia.

Find out the names of the schools attended: what age s’/he
started school and what grade he completed; did he ever
repeat a grade; was he in a vocational educational class,
remedial reading class, or special education; if there were
truancy problems; if expelled (why?); ask who his favorite
teacher was, get names; find out if he ever had any bad
experiences in school; grades he received; if he was
punished for bad grades. How?

Find out if there was any thing about school that the client
particularly liked; if there were any great problems with
school.

If he quit school at an early age, find out why, and how the
parents felt about school and his quitting; age and grade at
the time he/she quit: what level of education his
parents/siblings attained.

If the client was the smallest in the class; unpopular; class
clown; class bully; perceived self as different from other
kids. Names of school friends and their address and how
long he'd known them. Who were the close friends of the
client? names, ages, sex, types of interactions (clients with
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impaired peer relationships may give a list of close friends"
with whom they have little contact, Did the friends come
over and vice versa? Were these visits limited by anyone?
Determine the overall style of peer interactions: with-
drawal, isolation from peers, loner (may include much day
dreaming) or preferential association with adults (may
include premature adaption of adult mannerisms); regres-
sion to younger age group; (boys:) association with girls
rather than boys; adoption of the role of mascot, class
clown; aggressiveness; winning friends by making presents;
use of humor; age-appropriate interaction.

EMPLOYMENT - Get a complete employment history:
this includes person h/she did odd Jobs such as laundry or
ironing, farm work, mowing, etc. for; names of the
employers, where worked, who worked under, coworkers
that might know him, when he worked, how long he
worked there, why he left, reason for any terminations;
how much he was getting paid at the time, unions. If he
was able to stay on the job for any length of time, find out
if he was a hard worker, if punctual, if there was anything
going on in his life that affected his ability to work well,
any special training he received to work there.

PRIOR CONVICTIONS: Talk about juvenile record/times
in Court: Camps, taken out of home as Incorrigible, put in
group home.

Any stealing/firesetting as a juvenile? Anything that he
did for which he was never charged.

Get a listing of prior convictions, what charged with, find
out about the facts behind the charges, who represented
them, what kind of time they did, what the circumstances
were for that, place incarcerated, Jjudge they went before,
sentence received, served out, paroled or shocked.

Find out about family members that have a history of con-
viction, who represented them, and what time they served,
who they appeared in front of, Particularly look for mur-
ders that they were suspected of, but never charged.

Has there been any civil litigation: car accidents, accidents
on the job, business related, chronic iliness, injury or pain,
evictions, feuds with the neighbors, contested wills, etc.

It is very important to get a sense of the client’s and others
belief about the local court system and government system.
Many believe that politicians are crooked, those with mon-
ey get preferential treatment, you buy your way out of
trouble with money, who you are or are related to counts
when you're in trouble, they may have personal experience
with vote-buying, or have heard of it, had the police fail to
respond to domestic problems, had doctors fail to treat
them and their family member dies, may believe the sys-
tem is corrupt and be fatalistic about their chances of fair
treatment. May have negotiated with judges to drop cases/
suits for a certain amount of money. may not trust lawyers
and particularly public defenders. May have had a relative
receive what they feel is unfair treatment by the system.
May have been illegally beaten or arrested etc. in the past
by law enforcement officers, both local and state.

Emotions/Feelings/Mental Health/Stress
[NOTE: FOR SCREENING PURPOSES ONLY - a qual-

ified mental health expert must be retained to do actual
interview and testing.|



o~

For further reading: Mental Health Issues in Crim-
inal Cases, John Bilume, The Advocate, August, 1990, at
42. [updated article Mental Health Issues in Criminal
Cases: The Elements of a Competent and Reliable
Mental Health Examination, The Advocate, Vol. 17, No.
4 (Aug. 1995)|. Antisocial Personality Disorder As
Mitigating Evidence, Brock Mehler, The Champion, June,
1990. Adult Antisocial Behavior and Criminality,
Dorothy Otnow Lewis, Chapter 28, p. 1400. [For an in
depth neurological/emotional assessment diagnostic tool,
West Palm Beach, Mental Health Issues Instrument.]
Kaplan, Howard B. et. al., Antecedents of Psychological
Distress in Young Adults: Self-Rejection, Deprivation of
Social Support, and Life Events, 24, Journal of Health and
Social Behavior, 230-44, Sept. 1983.

Have you ever been bothered by having certain unpleasant
thoughts all the time. An example would be the persistent
idea that your hands are dirty or have germs on them, no
matter how much you wash them. Or a persistent thought
that relatives who are away have been hurt or killed.

Have you ever had any kind of thought like that? Was this
only for a short time or was it over a period of at least 2
weeks?

Could you give me an example of this kind of thoughts that
bothered you? Did these thoughts keep coming back into
your mind again and again no matter how hard you tried
to get rid of them?

Another example of an unpleasant thought would be the
persistent idea that you might harm or cause the death of
someone you loved, even though you really didn’t want to.
Or that you had accidently done something that harmed or
endangered someone. Or you might have had thoughts you
were ashamed of, but couldn’t keep out of your mind. Have
you ever been bothered by these or any other unpleasant
and persistent thoughts? Was this only for a short time, or
did these thoughts keep coming into your mind over a per-
iod of at least two weeks? Could you give me an example
of the kinds of thoughts that bothered you?

Did these thoughts often bother you for more than an hour
at a time? Did thinking about these ideas interfere with
your life or work, or cause you difficulty with your relatives
or friends, or upset you a great deal? When was the (first/
last) time you were unable to put a thought like that out of
your mind?

Some people have the feeling that they have to do some-
thing over and over again even though they know it is
really foolish - but they can’t resist doing it - things like
washing their hands again and again, or going back several
times to be sure they’'ve locked a door or turned off the
stove. Have you ever had to do something like that over
and over? Could you give me an example? Was there a
time when you felt you had to do something in a certain
order, like getting dressed perhaps, and had to start all
over again if you did it in the wrong order? Could you give
me an example? Has there ever been a period when you
felt you had to count something, like the squares in a tile
floor, or ailways touch a particular thing, and couldn’t resist
doing it even when you tried to? Could you give me an ex-
ample? Did you have to do any of these things several
times over a period of at least two weeks? When you did
any of these things, did they often take you more than an
hour a day? Did any of these things interfere with your life

or work, or cause you difficulty with your relatives or
friends, or upsel you a great deal? When was the (first/last)
time vou had to do something like that even though you
thought it was really foolish or unnecessary? ‘

Have you ever belicved people were spyving on vou? How did
you know that was happening? Was there ever a time
when you believed people were following you? How did you
know people were following you? Have you ever belicved
that you were being secretly tested or experimented on? How
did you know you were being tested? Have you ever be-
lieved that someone was plotting against you or trying to
hurt you or poison you? How did you know this was hap-
pening? Have you ever believed that someone was reading
vour mind? Did they actually know what you thought or
were they just guessing from the look on your face or from
knowing you for a long time?

Have you ever belicved you could actually hear what
another person was thinking, even though he was not
speaking? How was it possible for you to hear what a
person thought if that person didn’t say anything?

Have you ever believed that others cowld hear your
thoughts? How did they do that?

Did you ever feel that you were under the control of some
person, power or force, so that your actions and thoughts
were not your own? Who or what controlled you? Have you
ever felt that strange thoughts or thoughts that were not
your own were being put directly into your mind? Could you
tell me about a time when that happened?

Have you ever felt that someone or something could take or
steal your thoughts out of your mind? How did they do
that?

Have you ever believed that you were being sent special
messages through the television or radio, or that a program
had been arranged just for your alone? Could you tell me
about a time when that happened?

Have you ever felt strange forces working on you, as if you
were being hypnotized or magic was being performed on
you, or you were being hit by x-rays or laser beams? What
kind of force was it? Have you ever had the experience of
seeing something or someone that others who were present
could not see - that is, had a vision when you were com-
pletely awake? Have you more than once had the exper-
ience of hearing things or voices other people couldn't hear?

A. What did you hear?

B. Did you ever hear that for more than a few minutes?

C. Did you ever hear voices others could not hear?

D. Did you ever hear voices that other people couldn’t hear
commenting on what you were doing or thinking?

E. Did you ever hear two or more voices that other people
couldn't hear talking to each other?

F. Did you ever carry on a two-way conversation with the
voices just as though someone was there with you?

G. How do you explain hearing things other people
couldn’t hear?

Have you ever been bothered by strange smells around you
that nobody else seemed to be able to smell, perhaps even
odors coming from your own body? What did you smell?
Have you ever had unusual feelings inside or on your body
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- like l?eing touched when nothing was there or feeling
something moving inside your body? What did you fecl?

Have you ever had a period when your interest in sex was
1At that time was your interest in sex| so much stronger
than is tvpical for You that you wanted to have sex a lot
more frequently than is normal for you or with other peo-
ple you normally wouldn't he interested in? Has there ever
been a period when you talked |Did you talk| so fast that
people said they couldn't understand you or you had to
keep talking all of the time? Have you ever had a period
when thoughts raced |Did thoughts racej through your
head so fast that you couldn’t keep track of them? Have
you ever had a period when you felt | Did you feell that you
had a special gift or special powers to do things others
couldn’t do or that you were a specially important person?
Has there ever been a period when you hardly slept [Did
you hardly sleep| at all hut still didn’t feel lired or sleepy?
Has there ever been a period when you were |Were youl
easily distracted, so that any little interruption could get
you off the track?

A few people have terrible experiences that most people
never go through - things like being attacked (IF FEMALE:
or raped), being in a fire or flood or bad traffic accident,
being threatened with a weapon, or seeing someone being
badly injured or killed. Did something like this ever
happen to you? Did you ever suffer a great shock because
something like that happened to someone close to you?
What was the worst thing like this that you experienced?
How old were you when this happened? Bad experiences
can cause changes in the way some people feel. You might
or might not have experienced any of these changes.

(Now let’s talk about [Event}.) Did you keep remembering
(EVENT) when you didn’t want to? - Did you keep having
dreams or nightmares about (EVENT) afterwards? - Did
you ever suddenly act or feel as though (EVENT) was
happening again, even though it wasn't? - After (EVENT),
did you ever experience something that was similar or that
reminded you of it? Did that upset you very much? Did
you sweat or did your heart beat fast or did you tremble?
- Did you go out of your way to avoid activities or
situations that might have reminded you of (EVENT)? -
After (EVENT), did you try hard not to think about it? - Do
you remember (EVENT) well or is your memory blan for
all or part of it? - Were you injured during the
(EVENT)? Did you suffer a head injury as a result of
(EVENT)? Were you unconscious for more than 10 min-
utes? - After (EVENT), did you lose interest in doing things
that used to be important to you? - After (EVENT), did you
find you no longer had loving or warm feelings toward
others? - After (EVENT). did you feel isolated or distant
from other people? - After (EVENT), did you begin to feel
that there was no point in thinking about the future any-
more? - After (EVENT), did you have more trouble sleeping
than is usual for you - either trouble falling asleep, or
staying asleep? - After (EVENT), did you act unusually
irritable or lose your temper a lot? - After (EVENT), did
you have more trouble concentrating than is usual for you?
- After (EVENT), did you become overly concerned about
danger or overly careful and watchful? - After (EVENT),
did you become jumpy or easily startled so that ordi nary
noises or movements would make you jump or put you on
guard?

a. Have they ever felt unlike themselves or out of control,
felt they needed help or they'd explode? During the
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past year, did you feel you could easily cope with any
sgrious problem or major change in your life? Do you
bite your fingernails? What are the factors in your
personal and work life that cause the most stress?
Find out how they respond to being angry; little anger/
very angry; Are you easily frustrated? Have you gotten
angry and broken anything within the past year?
Any emotions they currently might be feeling. Do you
ever feel that you might go to pieces? Have you had
any reason to wonder if you are losing control over the
way you act, talk, think, feel or to your memory?

If they have any recurrent dreams; describe theme;
nightmares; insomnia; sleepwalking/talking; fear of the
dark. Are you bothered by bad dreams; do you sleep
more than most people? Trouble getting to sleep or
staying asleep? Do your dreams leave you with an
aftermath of fear, sexual arousal, anxiety, a feeling of
flying free?

If they have any ideas that won't seem to go away;

If - there’s anything they feel really badly about;
Iremorse for crimef;

If there’s anything that makes them cry alot; last time
they cried;

Do you anticipate the day with a feeling of excitement,
or dread?

SUICIDE: Ask if they've ever considered committing
suicide, find out the numbers of times, the circum-
stances, how they tried it, who was there that could
confirm that, if they were hospitalized, if they saw a
psychiatrist, if they were on medication;

Suicidal gestures - things that weren't conscious at-
tempts to die, but upon reflection could have caused
death; suicidal threats; age of first suicidal ideation:

Ever wished you were dead? Made actual plans to take
your own life, have a timetable, have a way, revise a
will, or give away possessions, write suicide notes, how
did you feel when your plans were averted, what did
you do after the attempt?

Referral to a Comp Care Center or doctor for depres-
sion, suicide, mental disorder treatment, nerves;

Any nervous tics;

Seen things growing larger/smaller;

Seizures.

Ever had daydreaming/fantasy of violence/killing some-
one?

Would you describe yourself as a trusting person?
How client deals with problems, i.e. confronts, reacts
violently, ignores, obsesses.

Do you have trouble sitting still? Have trouble concen-
trating?

Have you ever had a spell or attack when all of a sud-
den you felt frightened, anxious or very uneasy in sit-
uations when most people would not be afraid or anx-
ious - that is, when you were not in danger, or the
center of attention or anything like that? IF YES, ASK
BEFORE PROBING. Could you tell me about one spell
or attack like that? During one of your worst spells of
suddenly feeling frightened or anxious or uneasy, did
you ever notice that you had any of the following
problems? During this spell... A. Were you short of
breath - having trouble catching your breath? B. Did
your heart pound? C. Were you dizzy or light-headed?
D. Did you have tightness or pain in your chest? E. Did
your fingers or feet tingle? F. Did you feel like you were
choking? G. Did you feel faint? H. Did you swear? I.
Did you tremble or shake? J. Did you have hot flashes
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or chills? K. Did you or things around you seem unreal?
L. Were you afraid that you niight die? M. Were you
afraid that you might act in a crazy way? N. Did you
have nausea? O. Did you have belly pain? P. Did you
feel like you were smothering?

[Adapted Monroe Scalel: JANSWERS: Never, Rarely,
Sometimes, Often. Never answer assuming that drugs
or alcohol were a factor.|

1. I have felt confused even in a familiar place.

2. I have come to without knowing where I was or
how I got there.

3. I have been told I acted in a strange way, that 1
was not aware of.

4. I have had blackouts not related to the taking of
drugs or alcohol.

5. I have had the experience where things looked
suddenly smaller, bigger, distant or distorted.

6.  Things have suddenly dropped from my hands, as

if I had no control.

7. My speech has been slurred without any reason.

8. I have become wild and uncontrollable after one
or two drinks.

9. I have become confused or delirious after taking
drugs prescribed by a doctor. -

10. 1 have had sudden severe headaches out of the
blue.

11. I have had sudden excessive sweating or heart
palpations without any reason.

12. I have had strange sensations that come and go
away.

13. I have had momentary changes in my mood,
without any reason.

14. Things have looked strange even in a familiar
place.

15. Things have looked familiar in a strange place.

PART I

R e i

I have tried to kill myself.

1 have physically attacked and hurt another person.
I have been angry enough to kill somebody.

1 do not feel totally responsible for what I do.

I have lost control of myself and hurt other people.
I have had the impulse to kill myself.

I have frightened others with my temper.

I have become so angry that I smashed things.

I have become so emotional that I ran away.

. T have become so emotional that I screamed in rage.

. I have acted on whim or impulse

. I have lost control of myself, even though T did not
want to.

. I have been surprised by my actions.
. I have been so tense 1 would have liked to scream.
. I have experienced uncontrollable emotions.

SENTENCE COMPLETION: | Please Note: Optional - You
may skip this section if the client seems to be in contact
with reality. Ca be fun with younger clients to get to know
them. Helpful with depressed clients.|

© 0Ok WM

I want to see
I dream of
If I could only
I hate
Oh, how I wish
What makes me sad
Someday
Girls
I want to go
. When I'm alone
. If I were bigger
. I'd like to be
. If I were smarter
. Ilove
. My friends think
. I like best of all
. I want to know
. When I get older I'm
. My mother and father
. 1 feel like
. School
. Sometimes I think
. I would like
. My mother doesn’t
. When I wake up at night
. Boys
. I am afraid of
. What makes me mad
. Other boys and girls
. My father is
. I am jealous of
. Reading
. I think most about
. I am proud of
. Other people think I'm
.Itry to
. My brother
. I get fun out of .
. I feel unhappy sometimes because ____.
. I worry most about
. If another person hits me
. When people come to visit us
. I am sorry
. I am scared to
. Teacher
. I like to be
. When I play games
. My sister
. If I don’t get what I want
. When I get hurt

CRIS BROWN

Brown Investigations, Inc.

11

07 Grand Avenue

Frankfort, Kentucky 40601
Tel: (502) 227-9672
Fax: (502) 227-9672
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Conscience Covington, Kentucky Flanagan at Tel: (912) 746-4151;
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Charity Linda DeBord, 3300 Maple Leaf
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History teaches that grave threats to liberty often come in times of urgency,
when constitutional rights seems too extravagant to endure.

- Justice Marshall
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