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cess in the criniinal justice system. Long ago
John I3lunie observed as much in The Advo
cate. Experience venues Illume’s observations.
Mr. Walker educates us on how to discover a
client’s context so decisionmakers have more
confidence in their decision which involves a
citizen’s life or liberty. EDITOR’S NOTE:
This article was commissioned by The Advo
cate to inform its readers of the standard of
practice fur social histories in capital cases
where a defendant’s life is at stake and where
the constitutional focus is not only on the
ci ient’s en me. but also who the ci ieot is. It is
likely that social histories of a lesser degree
will increasingly he relevant in non-capital
criminal cases where the mental state of the
accused is informed by the context revealed
by a social history. Drs. Drogin and Barrett
look at the issues of using out-of-state
experts.

Public Advocate Changes. As Allison Con
nelly concludes her 4 year term as leader of
Kentucky’s Indigent. Defense System, Ernie
Lewis begins to lead DPA. Thoughts from a
variety of perspectives on our new Public
Advocate are offered in this issue. We also

briefly look at the Public Advocacy Commis
sion, P & A, and Allison Connelly’s accomp
lishments.

Criminal Rules Process. Supreme Court
Justice Joseph Lambert describes the pro

cess the Court has set up to consider changes
in the Kentucky Rules of Criminal Procedure.

Drugs. What are the side effects of taking
drugs for treatment? Helen Danser from the

Division:of Mental Health tells us the side
effects are often significant.

Funds for Statisticians. More and more
criniinal;law cases evidence a need for the use
of statisticians. While more common in the
civil area, there are criminal law areas that
are informed by these experts. We look at how
to obtain funds for them.

Mwar C. OYonafian,Editor

Deparment of Public Advocacy
100 FairlOaks Lane, Suite 302
Frankfotit, KY 40601
Tel: 502 564-8006; Fax: 502 564-7890
E-Mail: hub@dpa.state.ky.us
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Returning violence for violence
multiples violence, adding
deeper darkness to a night al
ready devoid of stars. Darkness
cannot drive out darkness; only
light can do that. Hate cannot
drive out hate; only love can do
that.

-Martin Luther King, Jr.



Chief Justice Administers Oath to
Governor’s Pick for Public Advocate

Erwin Ernie W. Lewis, 49, of Richmondtook
the oathof office October14, 1996 in the Cap
itol Rotundain Frankfort as the sixth Public
Advocatefor the Commonwealthof Kentucky.

GovernorPaulPattonnamedLewis to thepost
on September17. Pattonhad stated that he
wantedto find the bestpersonfor thejob, and
he was presentand maderemarksat the Ro
tundaceremony.

The oath of office was administeredby Chief
Justice Robert F. Stephens in the Capitol
Rotunda. Tony Wilhoit, Chief Justice of the
Court of Appeals and first public defenderin
1972, moderatedthe ceremony.

In the position of Public Advocate,Lewis will
head the Department of Public Advocacy,
DPA, which is in chargeof Kentucky’s public
defenderefforts and also its protection and
advocacywork on behalfof personswith devel
opmental disabilities and the mentally ill. He
servesa four-yearterm.

DPA, which is an independentagencywithin
the Public ProtectionandRegulationCabinet,
headedby SecretaryLaura M. Douglas,main
tainslaw offices acrossthe state.Douglassaid
of Lewis’ appointment,‘His mentoringto other

attorneys and his career dedication to pro
viding quality criminal defenseto Kentucky’s
poor provides Lewis with the leadershipand
experienceto serve in his new role."

DPA is responsiblefor delivery of public de
fender servicesin all of Kentucky’s 120 coun
ties, providing legal representationto over
100,000personsannually.

Lewis is a 19-yearveteranof Kentucky’s public
defendersystem,having worked as an appel
late lawyer, regionaltrial manager,state-wide
chief of trial services and, most currently,
director of DPA’s Richmondoffice which covers
Madison,Clark,Jackson,andRockcastleCoun
ties. "We give you thanks this day for those
whoevernow seekto legislatefor the common
good andfor thosewho seekto implementthe
law of the land without prejudiceor partiality
to the rich or to the poor or to the powerlessor
the powerful," prayed the ReverendRon Ren
wick of Lexington’s Second Presbyterian
Church in openingthe ceremony.

Ernie has practied for years before Judges
Adams and Jennings.Circuit Judge William
JenningssuportedLewis’ appointment."Those
of you that are familiar with Ernie’s back
groundarenot at all surprisedtoday,I’m sure,

Chief Justice Robert F. Stephensswearing in Ernie Lewis for oath of office of
Public Advocatewith Ernie’s wife, Christie, Ernie, and children, Benjamin and Rachel.
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that he’s here in this position. His deepsense
of devotionto this cause,haskeenintellect, as
well ashis work ethics has brought him here
today," observedJennings.

Circuit JudgeJulia Hylton Adamstold Gover
nor Pattonthat he did greathonor for the 25th
Judicial Circuit in selecting our public advo
cate. "Ernie is recognized throughout the
United States for his teachingskills and his
willingess to sharewith young advocatesthe
art andthe passionfor the law," notedAdams.

In reflecting on the remarksof JudgesAdams
and Jennings,JudgeTony Wilhoit told those
present, one of the most significant things
aboutthis is thepeoplewho havetakenErnie’s
measureever day, day in and day out, to say
what they’ve said.

After the administrationof the oath,Lewis re
marked,"It’s a greathonor to receivethe Gov
ernor’s trust in this way. I’ve spentmy life try
ing to achievejustice for all poor citizens ac
cusedof crimes and for all those facing legal
problemsbecauseof disabilitiesor illness." He
emphasizedhis vision of the right to counsel
for Kentucky’s poor. "The vision andthe right
to counselis all too often unmet. But visions
drawusaway from the reality of what is to the
reality of what couldbe. I will be drawnin the
next four years by the vision of the right to
counsel. I askyou to judge me by that vision.
And hopefully within 4 years we will have
movedjust a little closerto justicerolling down
like a mighty river, proclaimed.

Lewis is a 1969 graduateof Baylor University,
who also holds a Master of Divinity degreein
theologyfrom Vanderbilt. He receivedhis law
degreein 1977 from WashingtonUniversity in
St. Louis.

Among the goals Lewis has projectedfor his
tenure as Public Advocate is "educating the
public on the properandappropriaterole of an
independentpublic defenderagencyas an in
dispensablepart of the criminal justice sys
tem."

OutgoingPublicAdvocateAllison Connellyob
served,"Ernie Lewis has beena public defen
der for nearly20 years. So, he has a firsthand
knowledge of the many problems and chal
lengesfacing Kentucky’s public defendersys
tem. Yet, he has no political agendabut to
insure, in criminal cases, quality repre
sentationof all peoplewho are too poor to hire
a lawyer. His next four yearswill be difficult,
but I haveevery faith he will succeed."

Louisville attorneyRobert C. Ewald of Wyatt,
Tarrant & Combsis chair of the Public Advo
cacyCommission,which overseesDPA, said of
Lewis’ appointment,"Ernie has earnedgreat
respectas a skilled criminal defenselawyer
and proven administrator during hjs service
with theDepartment.The Commissionis confi
dent he will be an outstandingPublic Advo
cate."

Praise for the appointment has come from
many other cornersas well.

Addie Hailstorks, Director of the National
Legal Aid andDefenderAssociation’sDefender
Division, commented,"Ernie Lewis is a career
public defender, who is recognizednationally
for his dedication to achievingjustice for a
scornedpopulation -- the criminally accused.
His appointmentto be Kentucky Public Advo
cate is a welcomed sign of no retreat in the
delivery of high quality criminal defense
services to the state’s indigent accusedand
convicted."

KENTUCKY PUBLIC ADVOCATES

1 Anthony M. Wilhoit, 1972-1974
2 JackE. Farley, March, 1975 - October1, 1983
3 Paul F. Isaacs,October1, 1983 - December31, 1991
4 JudgeRay Corns,Acting, January 1, 1992 - June16, 1992
5 Allison Connelly, July 2, 1992 - September30, 1996
6 Erwin W. Lewis, October1, 1996 -
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According to Deryl Dantzler,Dean of the Na
tional Criminal Defense College in Macon,
Georgia,said,"Ernie Lewis is an excellentlaw
yer, gifted teacher,and dedicatedchampionof
justice. For 12 years,Dantzler has beendean
of the collegewhere Lewis has taught for the
last decade.

Indianapolis attorney Rick Kammen, a long
time colleagueof Lewis, observed,"He is oneof
the few lawyerswho could adequatelyreplace
Allison Connelly as public advocate. He is a
dedicated,thoughtful, and brilliant lawyer of
national stature, and Kentuckiansshould be
proudto havehim astheir public advocate."

Jodie Englishof Richmond,Indiana,an NCDC
faculty memberwho has taught with Ernie,
said,"Threeoutstandingcandidateswerenomi
nated, one of them the incumbent. The fact
that the incumbent was not chosenwill cer
tainly not deteran attorneywith the integrity
of Ernie Lewis from theindependenceandzeal
ous advocacyessentialto do thejob."

Norman Harned, President of the Kentucky
Bar Association,observed,I know Ernie Lewis

is dedicatedto the principle of equaljustice for
all citizensandthat he will continuethe tradi
tion of Allison Connelly and her predecesors.
The public defender’soffice is in good hands
and I’m confident that he will see the high
standardsthat havebeena tradition in the of
fice continue.

DPA’s general counsel,Vince Aprile, who has
beenwith DPA for 23 yearscommented,"Ernie
has the heartof a litigator and the soul of an
advocate. He hasdedicatedhis legal careerto
providingquality criminal defenserepresenta
tion to the poor, throughhis own stellar advo
cacy and through the leadershiphe has pro
vided many otherpublic defendersin the De
partmentof Public Advocacy. He is will qual
ified andwell prepared,by serviceandphiloso
phy, to assumethis new role."

Lewis is the sixth personto holdthe position of
PublicAdvocate.OthershavebeenAnthony M.
Wilhoit, Jack E. Farley, Paul F. Isaacs,Ray
Corns, andAllison Connelly.

Kentucky Court of AppealsJudgesSelect
Anthony Wilhoit of VersaillesasNew Chief

FRANKFORT - Anthony M. Wilhoit of Versaillesis the newchiefjudge
of the Kentucky Court of Appeals, replacing CharlesBruce Lester of’
Campbell County, who recently retired.

The chief judgeis elected by other appellatejudges and servesa four-
yearterm.Thejudgeis responsiblefor theappellatecourt’s management
andoperation.

Wilhoit is a graduateof ThomasMore College, theUniversity of KentuckyCollegeof Law andthe University
of Virginia School of Law. Before his appointmentto the Court of Appealsin 1976, Willioit wasthe first state
public defenderandwasdeputysecretaryfor thestateDepartmentof Justice.

The Courtof Appealshearscasesappealedfrom a lower court or an administrativeagency.The recordof the
original trial is reviewedwith attorneyspresentingthelegal issuesto thecourt for a decision.

Thereare14 judgeson theCourt of Appeals,two electedfrom eachof thesevenappellatedistricts in the state.
Thejudgesaredivided into panelsof three.They travel throughoutthestate to hearappeals.Their decisions
may be appealedto theKentuckySupremeCourt.

Wilhoit representsthe Fifth AppellateDistrict, alongwith JudgePaul D. Gudgel of Lexington.

- LexingtonHerald-Leader,July 4, 1996
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Governor Patton’s Remarks During Swearing In
Ceremony of Public Advocate Lewis

Good afternoon - Chief JusticeStephens,Jud
ges,ReverendRenwick,LadiesandGentlemen.

It is a greatpleasureto be hereas we prepare
to administerthe oath of office to ErnieLewis,
Kentucky’s 6th Public Advocate.

Our nationhaslong distinguisheditself by its
constitutionalguaranteethat each personwill
receivedueduein criminal procedings.

The Kentucky Departmentof Public Advocacy
hasthe responsibilityto serveas legal counsel
to poor Kentuckian’swhoareaccusedof or who
havebeenconvictedof a crime. Throughthis
service, the Kentucky Departmentof Public
Advocacyactualizesthedueprocessguarantees
of the Constitution.

Manyjudges,severalof whom are heretoday,
havefully supportedMr. Lewis’ appointment.
But for those of you who don’t know Ernie
Lewis - let me tell you a little bit aboutKen
tucky’s new Public Advocate.

Ernie Lewis is a twenty-yearveteranof the
defendersystem.He was the defenselawyer in
severalhigh-profilecases.

Ernie Lewis has first-hand knowledgeof the
manyproblemsandchallengesfacing Kentuc
ky’s public defendersystem.

He is recognizednationallyfor his dedicationto
achievingjusticefor his clients.

Ernie Lewis receivedhigh praisefrom his col
leagues.He is describedas ‘an excellentlawyer,
gifted teacher,anddedicatedchampionofjus
tice’ by one. Another saysof Lewis, ‘Ernie has
the heartofa litigator and thesoul ofan advo
cate’.

Kentuckian’sshould be proud to have Ernie
Lewis as their Public Advocate.He is an ex
tremely capablelitigator who is well qualified
andwell prepared,asdisplayedby his leader
ship anddedication,to assumehis new role.

Today, I welcomeErnie Lewis ashe takesthe
oathof office as Kentucky’s 6th Public Advo
cate and I look forward to our working to
gether.

Governor Patton during his
remarks at the ceremony.

SIXTH AMENDMENT, UNITED STATES CONSTITUTION 1791

"In all criminal prosecutions,the accusedshall enjoy the right...to have the
assistanceof counsel for his defense."
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The Public Advocacy
Commission

The 12 personCommissionconsistsof a repre
sentativefrom each of the law schools, and
membersrecommendedto the Governorby the
Speakerof the House of Representatives,the
PresidentProTern of theSenate,theKBA, and
membersappointedby the Kentucky Supreme
Court and the Governor.

TheCommissionassiststhe Departmentin in
suringits independencethroughpublic educa
tion aboutthe purposesof the public advocacy
system,andhasbudgetaryandgeneralsuper
vision responsibilities.

RobertC. Ewald, Wyatt, Tarrant & Combs,is
Commission Chair. Previous Commission
chairshavebeenWilliam R. Jones,Professorof
Chase Law School and formerly its Dean;
Anthony M. Wilhoit, Kentucky Court of Ap
pealsJudge; Max Smith, Frankfort criminal
defenseattorney;andPaulaM. Raines,Lexing
ton attorneyandpsychologist.

Currentmembersof the Commissionare:

Robert W. Carran, Coxington,Kentucky
SusanStoldey-Clary, Frankfort, Kentucky
Robert C. Ewald, Louisville, Kentucky
Jean Gossick,Lexington, Kentucky
Margo Grubbs, Elsmere,Kentucky
Roberta M. Harding, Lexington, Kentucky
Donald K. Kazee, Highland Heights, KY
Barbara B. Lewis, Louisville, Kentucky
Currie Milliken, Bowling Green, Kentucky
Paul E. Porter, Louisville, Kentucky
Maria Ransdell, Lexington, Kentucky
John M. Rosenberg,Prestonsburg,Kentucky

DPA’s Protection & Advocacy Division

In additionto public defenderservices,theProtectionand
Advocacy Division P & A, an independentoffice which
protectsandadvocatesthe rightsof Kentuckianswith de
velopmentaldisabilitiesand mental illnesses,is locatedin
theDepartment.The mission of Protection& Advocacy is:

The Protectionand AdvocacyDivision protectsand advo
catesthe rights of Kentuckianswith disabilities. P & A
assistsits clients in understandingoptions, expressing
preferences,andensuringthesepreferencesareheardand
actedupon.Throughcasedirectionfrom its clients,P & A
representsits clients’ expresseddisability-relatedinterest
in community andinstitutional settingsacrossthe state.

P & A’s systemsadvocacyefforts aredriven by theneedto
establishandexpandrightsandserviceoptionsandto im
provethequality andresponsivenessof theexistingsystem
of services.Systemsadvocacyaddressespolicy issueswhich
affect personswith disabilities within legislative and ad
ministrative forums.Issuesidentified in P & A clientcom
plaints form thebasis for systemschangeinitiatives. The
P & A Advisory BoardDD andP & A Mental HealthAd
visory Council provideguidancein identifying key systems

change issues that will enhance independence,
productivity, andintegrationinto the community.

P & A aggressivelyopposessystemschangeefforts that
could resultin reductionof rights/ serviceoptions,discrim
ination, exploitation,or limit informedparticipation and
consentof personswith disabilities in decisionmakingfor
ums.

P & A valuesKentuckianswith disabilities as full, equal
citizensentitled to equal accessto thesameopportunities
affordedto all Kentuckians.Kentuckianswith disabilities
areentitled to be free from abuse,neglect, exploitation,
discrimination,isolation,anddisenfranchisementandto be
treatedwith respectanddignity.

P & A is completelyindependentof anyagencyor govern
mentalentityproviding treatment,services,or habilitation
to personswith disabilities. P & A hasfederal andstate
standingto representclients’ disability-relatedcomplaints
in andout of court. It is the policy of the agency to try to
resolve complaints through informal and administrative
means,using thecourtsas the lastresort.

CommissionChair
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Monahan NamedDPA Deputy
Ed Monahan,45, of Lexington hasbeennamedby newly
appointedPublic Advocate Ernie Lewis as Deputy Public
Advocate.In appointingMonahan,Public Advocate Lewis
stated,"Ed Monahanhasbeenfor 19 yearsa trustedadvi
sor, a valued colleague,and a wonderful friend. He is
nationally recognizedas oneof the nation’s bestattorney
trainers.His creativityis legendary.His adviceis ethically
basedand honest. I look forward to having him serve in
this capacityoverthe next four years."

In theposition of Deput,y PublicAdvocate,Monahanwill be
in chargeofeducationanddevelopment,strategicplanning,
public information, editing of The Advocate, rules and
legislation,andother specialprojects.

Monahanis a 20 year veteranof Kentucky’spublic defen
dersystem,havingworkedas an appellatelawyer, chiefof
trial services,andmostcurrently,directorof educationand
development.Since1976Monahanhasrepresented1 1 cap
ital clients at trial andappeal.

Upon beingnamedDeputy,Monahansaid, "I haveworked
to serveindigentcriminal defendantswith a special focus
on trying to improve representationacross Kentucky
througheducation,planningandbringingthebestnational
public defenderthinking to Kentucky. I am eagerto work
with Ernie to lead Kentucky’s public defendersystem to
insure fair and reliable results for the accused.It is a
personalandprofessionalprivilege to work with Ernie who
for 19 yearshasbeenbringing aboutthevision of theright
to counselfor Kentucky’s poor."

A nativeof Ludlow, Kentucky,Monahanis a 1973 graduate
of NorthernKentucky’sThomasMore College, anda 1976
graduateof The ColumbusSchool of Law of Washington,
D.C.’s CatholicUniversity of America.

Aid and Defender’s NLADA
DefenderManagementTrain
ing Conferencesin Albuquer
que, Philadelphia, Chicago,
San Diego,NewOrleans,Balt
imoreandat NLADA’s Annual
Conferencein Pittsburgh,Tor
onto, Canada, San Francisco
andKansasCity. He has also
taught defendermanagement
for public defenders in Mis
souri,New Mexico andTennessee.

Addie Hailstorks, Director of the National Legal Aid and
IefenderAssociation’sDefenderDivision commented,"The
KentuckyDPA could not haveselecteda betterpersonfor
this critical position. Ed Monahan has been a stalwart
promoterof quality educationanddevelopmentfor public
defendersnationwide,NLADA owes much to Mr. Monahan
for his wisdom and guidancethroughoutthe development
of our nationalprograms.The appointmentof Mr. Mona-
hanis commendableandreflectsa strongandcontinuous
commitmentto quality legal representationfor Kentucky’s
indigentpopulation accusedof crime."

Monahanwill be working with Public Advocate Lewis in
collaboratingwith DPA managersto improvethecoaching,
mentoring, and leading at DPA. "In these challenging
times,our clients andemployeesdeserveno lessthan the
very best leadership,"accordingto Monahan.

Monahanis thethird personto hold theposition of Deputy
Public Advocate.DavidMurrell, now a Louisville attorney,
and William C. Ayer, now an Assistant Commonwealth
Attorney in FrankfortservedduringPublic AdvocateJack
EmoryFarley’seight yeartenure.

BackRow left to right: JusticeJosephLambert,JusticeNicholas N. King,
JusticeWalterA. Baker, JusticeDonaldC. Wintersheimer;Front Row left to right:
JusticeJ. William Graves,Chief JusticeRobertF. Stephens,JusticeJanetL. Stumbo

,

Monahanhas beena part of educatingpublic defender
managersacrossthe country though the National Legal

SUPREME COURT OF KENTUCKY
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Connelly Ends Advocate Term

Public Advocate Allison Connelly’s four year
term ended September30, 1996. Connelly
continues her career defender service as
Directing Attorney for DPA’s StantonOffice,
replacingBill Spicerwho transferredto DPA’s
CovingtonOffice. As headof Stanton,Connelly
will be directing the defenderefforts in Powell,
Wolfe, Estill, Owsley, Lee and Breathitt
Counties.

During her four years as Kentucky’s chief
defender, Connelly brought about many ad
vances, including increasedfunding for the
contract and full-time systems,and taking
DPA out of its deficit status. The new funding
provided, amongother things, 10 additional
attorneys for the Jefferson County Public
Defender program, and two additional attor
neysfor FayetteCountyLegal Aid Office. Con
nelly brought about substantially increased
recoupmentfrom clients.

One of the major undertakingsduring her
tenurewas the Governor’s Task Force on the
Delivery andFundingof Public DefenderSer
vices. Through the work of the Task Force,
Connellyshepherdedsuccessfulpassageof leg
islation which created additional funding
throughtwo newfees,a $50 DUI fee anda $40
client administrative fee. These funds were
critical sincegeneralfund allocationsfrom the
GeneralAssemblyremainedflat. KRS 31.185
and 31.200were amendedto create an expert

witnessfund acrossKentucky, a sorelyneeded
permanentresource. Full-time offices were
openedin Covington trial and Madisonville
trial & post-conviction, and a regional de
fenderoffice wasestablishedin Elizabethtown.
At theendof her term,public defenderservices
wereprovidedthroughcontractsin 73 counties
andthroughfull-time defendersin 47 counties.
Maximumbills for capitalcasescontractedout
of DPA due to conflicts rose from $2,500 to
$5,000 per attorney per case. DPA’s capital
trial unit increasedin size to meetDPA’s state
wide capital trial needs.

Performancestandardsfor contract appellate
attorneyswereinstituted.To savemoney,DPA
downsizedits lean managementunder Con
nelly.

The screeningprocessto determineeligibility
for defenderrepresentationwas improved due
to the work of the Task Force andConnellyby
requiring under KRS 31.1202 the pretrial
release officer to obtain an affidavit of
indigency.

Connelly’s overriding themeof her term was
equaljustice. Shewas the first womanto head
Kentucky’sstatewidepublic defenderprogram.

"There can be no equal justice where the kind of a trial a man gets
dependson the amountof moneyhe has."

- Hugo Black, Justiceof the United StatesSupremeCourt
Griffin v. Illinois, 351 U.s. 12, 19 1956.

November1996, The Advocate,Vol. 18, No. 6, Page9



A Brief Overview of the
Criminal Rules Committee Process

In Section116 of the Constitutionof Kentucky,
the SupremeCourt is granted"power to pre
scribe...rules of practiceandprocedurefor the
Court of Justice." To assurethe orderly and
thorough consideration of proposed amend
mentsto the Rules of Criminal Procedure,the
SupremeCourt maintainsa standingcommit
tee on criminal rules. Traditionally, member
ship consistsof attorneys from the criminal
defensebar and from the prosecution, from
both rural and urban areas,and usually in
cludesone or morejudges.The Chief Justice
appoints a Justice of the SupremeCourt to
serveas Chairpersonfor a term of two to four
years.The Chairpersonhasbroaddiscretionin
appointingCommitteemembers.

A rulescyclebeginsin the fall of eachyearand
the Committeereceivesproposalsuntil the end
of Januaryor perhapsa little thereafter.All
proposalsmust be in the form of a rule with
new material underlined and languageto be
strickenplacedin brackets.The proposedrule
should be accompaniedby a letter explaining
the reasonfor andbenefit of the change.The
proposalandaccompanyingmaterialshouldbe
sentto the Chairpersonwho will thenprovide
eachmemberof the Committeewith copies of
all documents.After receiving the proposals,
the Committeemeetson oneor moreoccasions
andafter thoroughdiscussion,votesto recom
mendadoption,amendmentor rejection.In this
process,the Committeeconsidersthe impactof
eachproposalupon the practiceof law andthe
administrationof justice and furnishesits re
commendationswith argumentspro andcon to
the SupremeCourt for its consideration.Prior
to theBenchandBar publicationdeadline,the
SupremeCourt reviewseachproposalfrom the
Committeeso determineif anyshouldbe elimi
natedat that time In general,rules proposals
whicharefavorably recommendedby theCrim
inal RulesCommitteeare sentforwardby the
Court for furtherconsiderationwhichincludes
publication in the Spring issue of the Bench
andBar andconsiderationat theruleshearing
held in conjunction with the annual KBA
convention.

The rules hearingwhich is held immediately
prior to the conventionis presidedover by the
entire Supreme Court. Members of the Bar and
laypersonsare invited to orally addressthe
Court in support of or opposition to any pro
posedrules amendment.The purposeof this
hearingis to provide interestedpersonswith
an opportunity to orally inform the Court of
their views and to give the Court an oppor
tunity to ask questionsand, in general,give
thoroughconsiderationto the views which may
be expressed.After the rules hearing,written
commentsare solicited from thosewishingto
be heardfunkier andsuch written comments
as may be received are duplicatedand furn
ished to each member of the SupremeCourt
prior to final consideration.

In the early fall, Septemberor October, the
Court votes finally as to adoptionor rejection
of rules proposals and thereafter the cycle
beginsagain.

At presentthe Court is consideringmodifica
tion of the rules committeeprocessinto a two-
yearcycle In recentyears,anumberof rules
proposalswhicharesubstantiallythesameare
madeeach yearand it has begun to appear
that the time of Committeemembersand the
Court is not beingusedwisely.

Currently serving membersof the Criminal
Rules CommitteeareJudgeBill Cunningham
of the 56th Judicial Circuit, Eddyville; Karen
Greene Blondell, Commonwealth’sAttorney,
Middlesboro;RayLarson,Commonwealth’sAt
torney,Lexington;William E. Johnson,Frank-
fort; Frank W. Heft, Jr., Public Defender,
Louisville; David A Sexton, Deputy Attorney
General,Frankfort;JerryJ. Cox, Mt. Vernon;
and Chairman JosephE. Lambert, Justice,
SupremeCourt of Kentucky,P.O. Box 989, Mt.
Vernon, Kentucky40456.

JusticeJo.ephLambert

November1996, TheAdvocate,Vol. 18, No. 6, Page10



Fundamentals of Biopsychosocial
Evaluation in Forensic Cases©

Thereare threementalhealthevaluationsthat
haveuse in forensic environments:psychiatric
evaluations,psychologicalassessmentsandbio
psychosocialevaluations.Statutesandindivid
ual court practices influence which of these
three is relevant in various proceedings.The
psychiatricevaluationtypically focuseson the
diagnosisof mentaldisorderor mental stateof
a defendant.Thepsychologicalassessmentuses
variousinstrumentsto outline and defineper
sonality traits, emotional or psychologicaldis
ordersandintellectualcapacity.Thebiopsycho
social is the integrative assessmentof an
individual that brings medical, psychologica,
social, familial, educational, economic and
cultural factors into a comprehensibleeval
uation of the person. It can either preceed
othermore specific evaluationsor it canserve
asthesummativeassessmentthat blendsfind
ings from otherreports. Wherethe psychiatric
is performedonly by psychiatristsand psycho
logicals by psychologists,thebiopsychosocialis
performedby clinical social workers,psycholo
gists andothernonmedicalmentalhealth pro
fessionals. When correctly performed, the
biopsychosocialevaluationsummarizesall the
significant factors in a defendant’s life and
presentsthe most salient characteristicsin
comprehensible ways. This comprehensive
quality accountsfor the increasingimportance
of theseevaluationsin criminal proceedings.

In clinical settingsoutsidethe forensic realm,
thebiopsychosocialevaluationsummarizesthe
person’sdevelopmentandcurrent living situa
tion so as to set the stagefor treatment. In
fact, the objectivesand methodsof the treat
ment plan should arisedirectly from the find
ings of thebiopsychosocialassessment.In clin
ical situations,the biopsychosocialis but a tool
to supportthe treatmentprocess;its only read
ersshould be other cliniciansand its contents
should be understoodsolely in the context of
treatmentprocesses.Nonclinical usesof clinical
information, however,appearto be on the in
crease.Disability claims and insuranceclaims
call for the release of medical records and
numerousotherlegal andquasi-legalproceed-

ings drag clinical recordsinto their processes.
Furthermore,clinicians from all mentalhealth
disciplines find themselvesdrawn into court
room proceedings to render opinions about
their clients basedon what has been learned
during treatmentepisodes.What onelearnsin
the context of treatmentis likely to be very
different from what is learnedin forensic pro
cesses.The translationfrom therapist-helperto
courtroomplayer createsconsiderableethical
quandaryfor theconscientiousclinician. There
is perhapswisdom in keepingthe two realms
distinct rather than allowing them to be
blended into one all-embracing role for the
clinician.

The use of a clinical document for other than
clinical purposesis generally a misuseof the
information. Little can be done, however, to
remedythe steadyhemorrhagingof privatein
formation into public arenas.One of the more
troubling areaswhere this is occurring is in
criminal justice processes.A document that
was written expresslyto guide a clinician in a
treatmentapproachbecomesa segmentof evi
dence- an "expert’s" view of an individual. An
expert’s view is likely to have the aroma of
"truth" aboutit, and perhapsthis is why there
is the desireto bring mental healthexpertsto
testify about defendants in criminal trials.
With this in mind, the clinician particularly
thosewho haverenderedtreatmentto the de
fendant will need to exercise restraint in
evaluative reports in order to avoid misrepre
sentation of defendant accountsand profes
sional opinions asfacts. Clinical recordsoften
do not make this distinction clear and client
reportsor professionalinferencescanappearas
"facts." Clinicians need to be reminded that
hearinga client describeeventsdoesnot mean
that thoseeventsare true or that the clinician
hassomeunique capacityto makea determin
ation about their truthfulness. The clinician
mustbewary aboutoversteppingtheboundsof
the role as an expert and placing himself or
herselfas the arbiter of truth before a jury or
judge - particularly when that clinician has
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beeninvolved in treating the individual before
assuminga forensicrole.

What is at issuehereis not the useof mental
healthexperts,but the properway to go about
using biopsychosocialinformation in forensic
settings. The recommendedway to do this is
not to useexistingevaluationswhich havebeen
written out of context,but to conductevalua
tionswith theforensicsituationclearlydefined
as the purposeand audienceof its findings.
Nonmedicalmentalhealthprofessionalsmight
feel intimidated by psychiatric presencein
criminal proceedings.This discussionof the
ingredientsof a biopsychosocialis intendedto
increasethe level of professionalcompetence
andpersonalconfidencein theseevaluations.
Thoroughnessis the essentialfactor and the
clinician whopays attentionto detail will have
no reasonfor anxiety about psychiatricopin
ions that vary from the biopsychosocial.Well
developedpsychiatricopinionsshouldcoverthe
samegroundasthat coveredby the biopsycho
social evaluation.

The Forensic Perspective

The term forensic is usedthroughoutthis pa
per as if it were a unitary notion. It is not; it
covers a waterfront of legal and quasi-legal
proceedingsin criminal and civil areasand
there areconsiderabledifferencesin the form
and content of forensic evaluationsin these
differentenvironments.This discussionfocuses
on the criminal arenawithin which thereare
three distinctly different forensicperspectives
that condition the natureand methodsof the
evaluation.This perspectivearisesout of the
legal context of the assessment.Thethreecon
textsinclude: 1 defense,2 prosecutionand3
friend of the court.

As the readerreviews the purposesof the for
ensic biopsychosocialbelow, attention should
be paidto the particularstanceof the evalua
tion and the degree to which the purposeis
conditionedto meet the needsof the context.
For example, the defense posture generally
calls for more attentionto the individual and
complicating features- the mitigating andag
gravatingcircumstancesof the case.A prose
cution perspective,on the other hand, will
bundlethepathologicaldescriptorsthatconvey
the degreeto which the defendantis different
from others and is incapable of reform.. The
friend of thecourt positionmostnearlyapprox

imatesthe clinical perspectivein that it ap
pearsto bemore"objective" anillusion by not
taking an adversarialrole as the others do
althoughthe "friend" is often drawn into the
adversarialprocessupon renderingan opinion.
The"default"perspectiveused throughoutthis
paperis the defenserole, but the readershould
be alert to the different possibilitiesas each
topic areais covered.

The Purposeof a
Forensic Biopsychosocial

The purposeof a forensic biopsychosocialis
four-fold: 1 to presentsalientclinical features
in a narrativecontext,2 to presenta plausible
portrait of the personthat invites empathy,3
to offer a comprehensiblecontext for the ac
tions taken by the individual and 4 to ap
praisethe individual’s potential for changeor
rehabilitation.

1 The Narrative Context: In clinical set
tings, professionaldescriptionsof a "client" are
often collagesof informationabouthis or her
key life events,symptoms,thought processes
and qualities of emotion and mood. The pro
fessional understandsthe structure of the
information and has little difficulty moving
from one domain of information to another.
There is a conceptualorder to the clinical
documentthat follows agreedupon formatsfor
describingthe client’s level of functioning. By
contrast,thereis merit to using a historical or
narrative structure for presentinginformation
in forensicevaluationsso thatjurorscanbegin
to understandthe evolutionofthe personin the
environment.The narrative contextdoes not
meanthat the evaluationmust bewritten in a
strictly historical way, but that the funda
mentalnarrative structureof the individual’s
life is representedat somepoint in the report.
The narrativecan be part of the summaryof
findings, wherethe clinician gives a meaning
ful view of the individual or it can be the
introduction of the evaluation. The clinician
who wishes to make a rhetorical point of the
testimonywill give the narrative both at the
beginning of her or his testimony as well as
later on. At a minimum, the clinician should
usenarrativeto capturethe presentingsitua
tion for the evaluation - namely, the events
leadingup to andincluding the crime.

From a defense perspective, the clinician
should define the individual’s psychiatricor
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psychosocial disorders in the context of the
individual’s history. The juror can begin to
makeinferencesaboutcausesandeflèctsbased
on the narrative of events. Most of us under
stand our own lives in the context of our
"story," the eventsthat haveoccurredand the
things we have done and, since jurors are
generally"lay" people, it makessenseto build
upon their accustomedwaysof’ understanding
life. Life eventscan begin to delineate miti
gatingandaggravatingcircumstancesthat can
influence the court’s understandingof the
crime. From a prosecutionperspective, the
pathology will be stated in conclusive and
absoluteterms so as to portray the depth of
disorderpresentin the defendant.

2 PlausiblePortrait: The prosecution’spre
sentationof facts in a criminal proceedingis
designedto show thedifferentnessof the defen
dant.Thereis a circularity to its argument:the
person’sactsdemonstratehis or her barbarity
andthe very barbarity of the individual helps
explainwhy he or shecouldhavedonewhat he
or sheis accusedof. The intent of the approach
is to convincethejuror of the"otherness"of the
criminal, the demonicquality; it is designedto
destroyempathicfeelings,for if onecan ident
ify with the criminal, then punishmentbe
comesharderto decide.Prosecutionwants to
reduce the defendantto an abstractionor a
"thing" that is distinctly different from the
juror. Defensestrategies,on the other hand,
attemptto diminish the willful quality of the
defendantandso they eitherdemonstratethe
degreeto which the defendantwasa victim or
they aim at establishingthe image of a real
personwith whomthejury canidentify. Juries
havedifficulty with portrayalsthat exaggerate
the victimhoodof the defendant.What is more
compelling is a realistic portrait of the indiv
idual assomeonewith whom one canidentify;
it must be a plausible person - neither too
demonicnor too helpless.

The appliedbehavioralscienceshavetendedto
move away from the study of intentionality.
Most clinical discussionsof a client’s behavior
will focus on the various biochemical, social!
environmentaland developmentalinfluences
that canaccountfor the client’s actions. Inten
tionality is generallynot a concernexceptwith
those individuals who are seenas being per
sonality disordered.In thesecases,the clin
icians attribute mostof the origin of problems
to the intentional set of the individual. Crim

inal justice, however,placesa high degreeof
importance on intentionality since it is a
formative ingredient in determining the crim
inality of the defendant’sactions.The forensic
portrait shouldcapturethe degreeto which the
individual truly has available choicesand the
degreeto which he or she recognizesand acts
on thosechoices.

3 Environmental Context: No one existsin
a vacuum.The art of forensicassessmentslies
in the conveyanceof the texture of the defen
dant’s world, Choices always seem abundant
from the position of a courtroomlong after the
crime hasbeencommitted. Oneof the goalsof
the forensic biopsychosocialis to render the
constraints of the individual’s world. This is
not an easy task, since the evaluator might
not have a good feel for the substanceof the
individual’s environment and culture. If the
evaluationdoesnot capturethis quality of the
individual, it will havemisseda salient feature
that is essentialfor the juror to understand.
The evaluationshould define the specific fea
tures of the environment,both during the de
fendant’s developmentand during the period
when the crime was committed. The prosecu
tion stancewill lead the evaluationto portray
the environmentas eitheronethat affordedas
many positive as negative choicesor it will
feign concurrencewith the defenseandportray
it as a hopelessmixture of two totally destruc
tive forces - the self and its chosenworld.

4 Rehabilitation Potential: The evaluation
should describe the individual’s strengths or
redeemingfeaturesthat point toward a possi
bility of positive change with appropriate
support or treatment services.A very bleak
and tormentedlife might show considerable
potential for growth and developmentin spite
of all the grim historical events. Prognostic
statementsshouldbe framedin termsof realis
tic potentialities.

Thesefour purposesguidethe organization,the
contentandthe tenorof the evaluationand,as
mentionedabove,they must be adjustedto the
particular legal contextof the evaluation.

Procedural Guidelines

The preferred practice is to use clinical pro
cedures to produceforensic documents,not to
make forensic use of clinical documents. In
otherwords,the forensicevaluationshouldbe
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a special clinical procedurethat is distinctlyset
apart from clinical functionsper se. The rea
sonsfor this include theethical concernsabout
the degreeto which the client understandsthe
contextfor personaldisclosures.An evaluation
that took place as a part of treatmentis quite
different in its impact upon the client’s deci
sions about disclosure. When the individual
has madethesedisclosuresasa part of treat
ment, there is generally a very different
motivation from what one might seein forensic
settings. One cannot assumethat the disclos
ures madein the courseof clinical discussion
would necessarilybe madein the forensiccase.
Ethical and legal dimensionsof theseevalua
tions must be followed in strict order in order
to not compromiseeitherclient’s privacy or lib
erty interests or the professional’scredibility.
Therearesix majorstepsin conductingthe for
ensicbiopsychosocialassessment:

1 securinga propercourt order or a contract
the context for the evaluation;

2 obtaininginformedconsentandpermission
to evaluatethe individual;

3 obtainingproperreleasesof information and
obtainingthe recordsfrom relevantsources;

4 performing the evaluative interviews and
observations;

5 reviewingthe contentandimpressionswith
the individual and counsel if this is a
defensecase;and

6 submissionof the report andfindings.

Item 5 might disturb someevaluators- parti
cularly if thereis a belief that the individual is
goingto try to exerciseeditorial control. This is
not at all theintent; it is merely a wayof keep
ing the processhonest,accountableandproper

ly focused. If the evaluator cannot look the
individual in the eye while giving the content
of findings and opinions,then there is reason
to be concerned.Given that the liberty interest
or evenlife of the individual might dependup
on thosefindings andopinions,it seemsworth
while to give the individual the opportunityto
hear them first hand and at least respondto
them.

The Six Stepsof Evaluation

1. Proper Order or Contract - the Context
for the Evaluation: It is good to know for
whom one works. Communication in the
court systemis at times sluggish, but it is
generally awesomely "correct." The eval
uator shouldbe crystal clear aboutwho is
requestingthe assessmentand the exact
usesthat areenvisionedfor thereport. Gen
erally, it is a defenseattorney requesting
the evaluation,but in caseswherethe court
is requestingit, the evaluatorshouldmake
certain to get a court order. The evaluator
shouldhavea clearunderstandingwith the

6 ELEMENTS OF THE EVALUATION PROCESS

1. NumerousInterviews of Client;

2. Collateral Interviews of Family, Significant OtherPersons;

3. Review of Records;

4. Taking of Life andHealth History, and Doing a Mental StatusExam;

5. Review of Reportsof OtherProfessionalOpinions of the Client;

6. Application of ResearchData.
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attorney as to the desired goal and the
methods of defensethat the attorney is
planning to use. Much grief canbe avoided
by having this frank discussionat the very
beginning of the case, rather than later
when a clash of values or approachhas
arisen. The clinician must establish the
parametersof truthfulnessthat are not to
be abridgedin the process.Wise forensic
practiceflourishes neither in rigid ethical
purity nor in meretriciousness.The eval
uatorshould assessthe attorney’sstrategy
to determine his or her degree of accord
with it in ethical terms. It is not the bus
iness of the mental health professionalto
raiseconcernsaboutthe purelylegal dimen
sions of the case,but ethical issuescanbe
cause for greatconcernand should be re
solvedprior to beginningthe assessmentof
the defendant.

2. Informed Consent: The defendantshould
be given clear and relevant information
aboutthe natureof the evaluationand the
legal context within which it will be done.
Oftenthe individual hasbut a crudeunder
standingof the processesinvolved in court
proceedingsand all of the evaluationsthat
might be enlisted. The evaluator has an
ethical duty to explain this in detail ir
respectiveof what the attorney might or
might not havedone.The evaluatorshould
also obtain permissionto interview family
membersandothercollaterals.Technically,
this permissionis not required,but, in the
interest of preserving an ethically sound
relationshipwith the defendantandfamily,
it is advisedto seekit. Oncethe interviewer
has established contact with collaterals,
thereis a duty to obtain their informedcon
sent and permissionto participate in the
assessment.The consentmustbein written
form with all signatureswitnessed.

3. Releasesof Information andReview of
Records:The evaluator should obtain auth
orization to releaseany and all medical or
psychologicalrecords from the defendant’s
previous providers to the clinician. This
shouldinclude recordsfrom inpatient stays,
residentialcarefor substanceabuseor other
disorderandany andall outpatientrecords.
Criminal records,evidenceof placementin
grouphomes,fostercareor othersocial ser
vice interventionsin the individual’s youth

are helpful. The moreinformation the clini
cian has,the betterthe evaluation.

4. The Evaluation: The actual evaluation
might be conceivedof as a processrather
than a discrete interview. The evaluation
consistsof six major elements:

a Therewill be numerousinterview ses
sions. This allows for questioning from
different perspectivesand within differing
contexts, thus giving the clinician the
opportunity to check the reliability and
consistencyof critical responses.

b Collateralinterviewswith family mem
bersandsexualpartnersarecritical. Where
possible, these interviews should be con
ducted as home visits. Obviously, time
constraintslimit one’sability to do this, but
much canbe learnedfrom seeingthe defen
dant’s home and from experiencinghis or
her culture in an immediateway. The per
spectivesgainedfrom otherfamily members
are also crucial in forming meaningful
impressionsof the family of origin andthe
veridical strengthof the defendant’sversion
of this past. Thesecollateral contactsalso
help in gaininginformation abouttheindiv
idual’s current family and social relation
ships.Whenthecaseinvolvesspousalhomi
cide, the collateral interviews areessential
as they canestablishthe vital contextwith
in which the crime was committedandcan
ramify the personalqualities of the defen
dant in ways that canbe very helpful.

c Police reports, investigative reports,
witness statements and factual evidence
should be reviewed by the clinician. This
information shouldbe viewedassimply one
version of the reality - not the absolute
truth to which one tries to get the defen
dant’s responsesreconciled.

d The interviewswith the defendantwill
involve taking the life and health history
anddoing a mentalstatusexamination.The
full content of this part of the biopsycho
social will be reviewedfully in the balance
of this paper.

e The various reports and records from
other providers should be integratedinto
the clinical assessment.Part of the task of
a forensicbiopsychosocialis to assimilate
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disparateprofessionalopinions,historiesof
treatmentandother assessmentsinto a co
herent picture. Differences of perspective
should be accounted for and reconciled
where possible.Where this is not possible,
the differences of opinion should be ex
plainedassuchandtheunderlyingassump
tions or biases of evaluators can be dis
cussed.

f Researchdatashouldbe appliedto any
clinical opinions about the defendant.The
clinician should even cite contradictory
researchfindings and show how and why
one perspectiveon this is chosenover the
others.Citations should be from empirical
research,not "authorities" who have pro
poundedtheoriesor voguish "disorders" in
popularbooks.Theory has sometimesbeen
helpful in welding togetherthe many dis
paratepiecesof information about a defen
dant’smentalor emotionalcondition, but in
the harshcrossexaminationenvironmentof
today, empirical findings will be far more
potent.

The BiopsychosocialFormat
and Content

I. Identifying Information and Con
text of the Evaluation: The clinician should
state the individual’s full name,agesex, race,
marital status, address,and occupation and
location where and when the interviews have
beenconducted.

Example: "Ms. Jane Logan Doe, a 27
year old white female, separated,who
lives at 233 Locust Street in Lexington,
Kentucky. Shewasinterviewedon three
occasionsin the Metro DetentionCenter
in Lexington, Kentucky on the datesof
21 November 1995, 3 Decemberand 9
December1995."

The location f the interviews can be of great
importance,both to the clinical findings andto
the conductof the defensearoundthose find
ings. Interviews that are conducted in cor
rectional facilities leave their imprints, but
they are sometimesdifficult to interpret. Has
the individual been as completely forthcoming
assheor he would be in the outpatientworld?
The answer can be both "yes" and "no." The
desire to tell someonesomethingthat might
lead to freedomis very powerful and canpro-

ducedistortion. Likewise, the lack of authentic
privacy can inhibit full disclosureof matters
that the individual thinks might result in
either other chargesor complications to the
case. It is often difficult to ensure even a
boundaried confidentiality in correctional
settingssince the clinician is not in control of
the environment.

The evaluatorshouldstatethe specific context
for the evaluation.This includesa statementof
the chargesfacingthe individual, the statusof
the caseat the time of the evaluation,the par
ty who requestedthe evaluationandthe ques
tions that the biopsychosocialassessmenthas
attemptedto answer.

Example:"Ms. Doe hasbeenconvictedof
manslaughterand is currently awaiting
sentencingbeforeJudgeTenzingNorgay,
XX Division, JeffersonCircuit Court in
Lousville,Kentucky.Thisevaluationwas
undertakenat the requestof her attor
ney and it addressesthe mitigating fac
tors behindthe commissionof the crime,
including the impact of numerouspre
vious traumason her at the time of the
commissionof the crime."

II. The Defining Reason for the
Evaluation - Presenting Problem: There
are two principal presenting situations for
forensicevaluations: 1 situationsthat call for
opinionsto guide the determinationof guilt or
innocenceand 2 situationsthat call for infor
mationto assistin sentencingoptions.The pre
senting circumstanceprovidesclear guidance
for the kind of exploration that the clinician
should undertake.The first of these focuses
more on the individual’s moral and cognitive
capacities where the secondfocusesmore on
rehabilitation capacities. With the first of
thesepresentingsituations,theclinician might
use two major components:1 the defendant’s
view of the circumstancesbefore and after the
period of the crime, and 2 a summary of "ob
jective" reports from the police or victims.

1. The clinician should elicit the indiv
idual’s understandingof the circumstances
of the referral and the reason for the eval
uation. Secondly,the clinician shouldhave
the individual describethe circumstancesof
the crime as a way of gaining his or her
understandingof theeventsandthe"frame"
that the individual is putting on the exper
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ience. The salient featuresof the individ
ual’s view should be recordedin his or her
own words in quotes. The individual’s ac
counting of the facts is important, but,
perhaps,even more important to the eval
uative process is the rationale that the
individual gives to the events.The individ
ual’s attributionsof intentionality to others
canbe significantas it canprovide leadsto
family or social relationships that might
havehad significant impact on the individ
ual’s behavior.Reportsof severedistortions
of power and control are amongthe more
meaningful elements that the clinician
should pay heedto. The assessmentof the
individual’s cognitive capacities must be
integratedinto the dimensionof guilt ascer
tainment.

2. The clinician should either distill a
brief account of the events as they are
defined by official reports or simply give
evidenceof having reviewedwitness state
ments,police reportsandany other factual
evidence.This is doneasa way of ground
ing the evaluation and also as a way of
showing the court that the clinician is
awareof the "official" versionof eventsand
has not blindly followed the defendantinto
a swampof distortion.

III. Early Personal and Nuclear
Family History: This part of the biopsycho
social establishesthe basic developmentaland
core family featuresfrom birth throughadoles
cence. It encompassesthe genetic, cultural,
social and interpersonal aspectsof the early
family environmentandthe role that theseele
ments will play in the formation of the adult
character.

A. Geneticinfluencesand intergenera
tional trends: The most effective way to
obtainandrepresentall of thegeneticloads
on characterformation is throughthe useof
a genogram. This simple graphic tool lets
the jury and other evaluatorssee the ac
cumulativequality of geneticand intergen
erationalinfluencesthat areof a destructive
nature. By representingthe three genera
tions precedingthe defendant,one can ob
servea patternof biological factorsthat can
becomea part of mitigation in defensepro
cess. This is a two-edgedsword, however,
and must be displayedwith caution as the
geneticinfluencescan easilybe charac

terized as "wired in" and can be used to
rationalize either death or long terms of
incarcerationsincethe prospectsfor change
are seenas small. Organically determined
disorderhasthe advantageof being seenas
outsidethe scopeof individual intentional
ity andthus it offers substantialmitigative
strength, but caution is advised in cases
where there might be a tendencyto view
the individual asbeyondrehabilitation.

The genogramoffers the clinician a device
for selective representationof traits and
trends in the family. For example, if the
caseinvolves.acrime wherealcohol or drugs
were a factor, then the genogramcan focus
on the presenceof drug or alcohol problems
in the family. Likewise, seizure disorders,
mentalretardation,learningdisabilitiesand
other traits can be selectedfor their rele
vanceto the issue at hand.

In orderto constructthe genogramin a con
vincing andcompetentmanner,theclinician
must have a thorough command of those
disordersthat showhigh comorbiditycoeffi
cients and a high degree of intergenera
tional transmission.The tracing of single
disorderswill catch but a small part of the
geneticpattern while sensitivity to comor
bidites will identify the full array of
potential limitations with which theindivid
ual was struggling. The clinician must also
be alert to comorbiditiesthat do not share
obviousgenetic or biological commonalties
such as the co-occurrenceof schizophrenia
and PTSD. Clinical wisdom tends to look
down the most traveledpathways;but for
ensic process often calls for innovative
examinationof lessfrequentedassociations.

B. Nuclear family characteristics: The
nuclearfamily containsnumerouselements
of relevanthistory. Among the more impor
tant influencesof the family is the degreeto
which violencewas a part of the environ
ment. Therearetwo aspectsof violencethat
areparticularly relevantto the forensicbio
psychosocialevaluation:1 being a victim of
violence as a child and 2 witnessing vio
lencetoward otherfamily members.Both of
theseshouldbe exploredin any evaluation
of defendantschargedwith violent offenses.
Particular attention shouldbe paid to the
ageat which the individual wasexposedto
the violent behavior,asevidencesuggests
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that the earlier the trauma, the greaterthe
likelihood of damage to the formation of’
self. At later years violence damagesemo
tional systemsandbehaviorallearning,hut,
in early development, it acts directly on
identity andself Normal developmentcalls
for an interplay of natural biological pro
cesseswith environmentalnurturance:vio
lence truncatesnaturalpotential.

Sexual abuse has effects on the develop
ment of self and self concept,the emotions
and behavior that are similar to those of
violence. The earlier the age of exposure,
the greaterthe likelihood of damageto self.
Later exposureis more likely to be corre
lated with Post-TraumaticStressDisorder
than to damageto the formation of self..The
individual who wasexposedto sexualabuse
in childhood carriesa hightenedrisk of be
ing sexually or physically abusedin adult
hood.This is attributedto the victim’s tend
encyto adopt survival techniquesin child
hood that become counterproductive in
adulthood.The coping style of being avoid-
ant or dissociativecan lower the individ
ual’s ability to defend herself againstthe
intrusionsof a perpetrator.

The high degreeof acceptanceof sexual
abuseas a factor in psychopathologyhas
perhapsled to too simplistic a use of it in
understandingthe evolution of self and
symptom.Too often, onediscoversa history
that describesan individual ashaving been
"sexually abused" with little or no speci
ficity. The forensicevaluationthat restson
this kind of simplification will probably be
unconstructive.Physical and sexual abuse
needto escapetheir labels.The biopsycho
social shoulddefinethe specificactionsthat
were perpetratedon the individual and
might evenavoid the de rigueur label since
the overuseof the term might evenprove
counterproductiveto the purposesof the
evaluation.

With sexualand physical abuse,the clini
cian shouldassessthe degreeto which the
child was subjectedto threatand fear. The
researchon psychologicalsymptomsresult
ing from abusesuggeststhat terror is oneof
themorepowerful contributorsto pathology.
Violent acts might have been infrequent
and brief in duration, but a pervasive
atmosphereof fear and intimidation, threat,

andperniciousattitude towardthe child can
be profoundly damaging to the evolving
senseof self. Persistentandpervasivefear
is now understood as having effects on
brain areasthe hippocampusthat direct
and retrieve memories.The assessmentof
terror in the individual’s life is one of the
pivotal factorsin understandingthe i ndivid
ual’s world view andcapacity to think, feel
andbehave.

Another ingredient that is a significant
contributor to symptomsand distortedself
formation is the elementof objectification
involved in sexualabuse.Paradoxically,we
humans seemto be better equippedemo
tionally to deal with abusiveacts that are
personallydirectedversusthosethat are the
result of merely using us as objects of
gratification. Theclinicianshouldassessthe
degree to which the individual was sub
jectedto a perpetrator’sinstrumentalstyle
of sexual or physical abuse.

As appealingas the signal eventsof abuse
canbe in the forensicevaluation, the corn
binatory influencesof other factors such as
neglect,substanceabuseor dependenceand
rigidity of parental beliefs and behaviors
shouldbe examined.There are few "single
bullet" hypothesesthat canexplaincomplex
humanbehaviorsandthe successfulforen
sic evaluationwill pay heedto the multi
plying effects of variousfactorsrather than
merely settlingwith the most obviousone.
Sexual traumaat an early age ages4 - 7
combinedwith neglectoffers oneof the most
potentwaysto destroythe evolving self. Not
unlike the recent attention to psychiatric
comorbidities, the combinatory effects of
destructive interpersonal and familial
relations deservesclose attention in the
forensicevaluation.Thequestionthat arises
from this inquiry is "what adversitydid the
individual face in meetingthe challengesof
developmentandwhat are the probableef
fectsof the missingfundamentalbiopsycho
social ‘nutrients’ to that development?" A
sophisticatedassessmentof the abusephe
nomenawill conflate 1 the history of speci
fic abusewith 2 the elementsof terror and
instrumentality and with 3 the ambient
environmentof neglect.

In many forensic cases,the individual will
havehadfoster placementsduring child-
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hood. Theseplacements,along with other
early residential treatment placements
should be explored in some detail. Early
foster care can have ramifications on the
degreeto which the child found dependable
andreliableattachments.Somefosterplace
ments are very positive and othersmerely
repeatabusiveexperiencesfor the child. It
is probablethat the individual’s accountof
these foster placementsis distorted, but
whether true or not, theseaccountsrepre
sent the individual’s perspectiveon this
period of life. The unsettled nature of
fostercarecan have untoward effects even
whenthe fosterparentshavebeenhelpful.

With all of thesehistory events,it is critical
that the evaluationread "the client reports
ahistory of this event at ageX" ratherthan
"at ageX, the client experiencedthis event".
The first version records the phenomeno
logical wherethe secondsuggestsfact. With
all history issues, the report should con
sistently make a distinction betweenwhat
is known versus what is reported by the
individual. This is critical to the scienceof
the matter, the ethics of proper evaluation
and the verification of the evaluator’s
objectivity.

As mentioned earlier in this article, the
clinician shoulduse greatcare in delineat
ing the abusehistory. A too morbid picture
can easily lead to a juror’s conclusionthat
the individual is hopelesslydamagedand
beyondrehabilitation. The attempt at por
trayalof profoundvictimizationcanbackfire
into a depictionof pathologywith which the
juror cannot identify and toward which
there is only a feeling of fear. Should the
clinical portrait createa feeling of fear in
the juror, then the aimsof the defensewill
not be met while those of the prosecution
will be.

Procedural tips:
The clinician who wishesto obtain a useful
early history of personaland family events
will adopt a noncommittal posture that
makesuntiring useof generallyopen-ended
and sometimes presumptive questioning.
Theclinician shouldbevery cautiousabout
the evensubtledisplayof affect during this
questioning process since it possible to
influence the individual’s account of sen
sitive matters.There should be very few

questionsthat can be answeredwith "yes"
or "no" and the clinician should not provide
answers through the contentof the ques
tion. The styleought to be so matterof fact
as to not give the individual suggestionsof
desiredcontent.

Example: "Could you describe for me
what it waslike in your family whenyou
were in grade school? And what about
beforethat? Do your brothers/sisterssee
it the sameway? How do you think they
would describeyour family at that time?
What was the hardest thing to deal
with? What were the best things about
your family? Whenyou were a child, to
whom did you feel closest? Why? How
did you react to what was happening
whenX happenedto you? How did your
brothers/sistersreactwhenthesethings
happened? If I were interviewing your
mother/father, what would they say
aboutyou at that time? How would they
describeyou?"

When seekingadditional information about
the sequenceof events,ask,"And thenwhat
happened?"insteadof moreclose-endedbut
seeminglyobvious questionslike "And did
he do this to you many times or only the
one time?" The more indeterminatethe
question,thegreaterthe opportunityfor the
individual to give authentic responses.
Obviously, there are times when the clini
cian must hone in and probe for specifics
throughmore determinatequestioning,but
asa generalrule, the lessrestrictedmodeis
recommended.Another exception to this
lies in the use of presumptivequestioning
which is describedbelow.

The least advisedwayto get abuseinforma
tion is to ask,"Were you abusedas a child?"
The defendant situation provokes intense
motivationsto seeself asa victim of others.
For the clinician to walk into this with sim
plistic questionsis to do a disserviceto the
individual. The task of the forensicevalua
tor when working for the defenseis to avoid
stereotypy;simplistic questionsexaggerate
the superficial traits of the individual and
thus contradictthe intent of the process.

C. Early development and personal
events.Thereare four domainsthat should
be coveredin this section:1 prenatalfac
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tors if known, 2 earlychildhood develop
ment and adaptations,3 middle childhood
and4 adolescence.

1. The individual’s prenatal conditions
can be relevant to the understandingof
cognitive ability, impulse control and other
aspects of the adult personality. This
information is obviously not easyto obtain
in most cases and it can be subject to
substantialdistortion. It is, nonetheless,an
important area for inquiry and, should
therebe any relevant findings, they should
be identified in the report. Among the fea
tures that can be relevant are: pre- and
perinatal maternaluse of alcohol, tobacco,
cocaine and marijuana. These substances
have been shown to influence fetal and
early childhood developmentof cognitive
capacity, behavioral controls and emotion
regulation. Thereis no certain relationship
between the maternal use of these sub
stances and impaired outcomes for the
child, however,andclinical inferencesfrom
these data should be treated carefully.
Again, aswith abusehistories,a conclusive
portrayal of severe neurocognitive harm
causedby maternaldrug use during preg
nancycan lead to a juror’s belief that the
individual is incapableof changeor rehabil
itation.

If obtainable,theindividual’s developmental
milestonesshouldbe correlatedwith norms.
Delays in developmentare not uncommon
amongindividuals who are affectedby vio
lence and who perpetrate crimes. These
findings, when discoverable, should be
referencedbut used with care in forming
clinical conclusions.

2. The early childhood of the individual
can show traits that are significant to the
clinical impressionof the adult defendant.
Early incidents of aggressivebehavior -

particularlywhenaccompaniedby injurious
aggression- are among the more reliable
indicators of antisocial personality forma
tion. Whenthesetraits are accompaniedby
quasi-adult or truly adult sexualbehaviors
during early childhood, the likelihood of
antisocial personality becomes all the
greater.Other early childhood adaptations
shouldbe evaluatedand comparedto later
behaviors.This canbe helpful in sortingout
the contributionsof temperamentand sig
nal events in shapinglater adaptivepat
terns. In general,the more persistentand
earlier the trait particularly the more
antisocialones,thegreaterthelikelihood of
its immaleability in adulthood. There
should be inquiry into symptoms of early
childhood disorderssuch as enuresis,

SOCIAL HISTORIES: CONTEXT AND EXPLANATIONS, NOT EXCUSES

It is important to emphasizethat mitigatingevidence-includingwhatI will sayaboutthe
structureof capital defendants’lives and the nature of their social histories - is not
intendedto excuse,justify, or diminish the significanceof what they havedone,but to
help explain it, andexplain it in a way that has somerelevanceto the decisioncapital
jurors must make aboutsentencing.Thus,nothing that I will say in the following pages
is intendedto in anyway diminish or otherwiselose sightof the significanceandhuman
tragedyof capitalviolence. Quite the contrary, I do not believewe pay fitting tribute to
the victims of thesecrimesby continuingto ignoretheir causes.Only if we look honestly
at the lives of thosewho commit capital crimes - and ceaseto be blinded by the fiction
alized, demonizedcaricaturesthe media feeds us - can we learn the lessonsby which
future victims canbe spared.

Social histories,in this context,then,arenotexcuses,they areexplanations...But nojury
canrenderjustice in the absenceof an explanation.In eachcase,the goal is to placethe
defendant’slife in a larger social context and,in the final analysis,to reachconclusions
abouthow someonewho hashadcertainlife experiences,beentreatedin particularways,
and experiencedcertain kinds of psychologically-importanteventshasbeenshapedand
influencedby them.

- Craig Haney,The Social Contextof Capital Murder: Social Histories
andtheLogic ofMitigation, 35 SantaClaraLaw Review 547,560 1995
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phobias,sleepproblems,andcommunication
problems.

3. As the child moves into school years,
therearemoremeasuresof social and intel
lectual adaptations.Early social patterns
should be assessedincluding: the types of
friends, formsof socializationone-on-oneor
small group, relationswith adults,younger
children, and older children including ex
posures to harmful influences of older
children. The clinician shouldbe sensitive
to the progressivefeatures of the individ
ual’s intellectualadaptationsandexpressed
abilities. Changesor halts in progresscan
be indicators of signal eventsin the child’s
life and can prompt further inquiry. The
changesin contentas gradesincreasecan
alsobean explanationfor gradualdecreases
in school performance.These"nonpsycho
logical" factors sometimesseem less ap
pealingthan the more dramaticeventsof a
defendant’spresentation,but they call for
closeattention,particularly when the clin
ician begins assessingfor cognitive func
tioning. It is useful to note whether there
were close attachmentsto any parent or
adultsduring this periodof development.If
the child grew up in an abusive environ
ment, it canbe helpful to learnwhetherhe
or she had the ability to garnersurrogates
from teachers, other adults, school
counselors,etc.

4. Adolescenceis perhapsthe watershed
for markersof problem behaviors- particu
larly for antisocial and personality dis
orderedindividuals. Personalitybegins its
final packaging during this period of
developmentand patternsof adaptationto
pleasurableexperiences,social and other
stressorsandthe challengesof responsibil
ity aresignificant to thedevelopmentof the
adult personality.Among the themesto be
exploredare: educationalattainments,the
onsetandcharacterof sexualrelationships,
drug and alcohol exposures,and social
ization.

It is not uncommonto seechangesin thein
dividual’s academic performance during
adolescence.Lay wisdom attributesthis to
the various psychosocialdimensionsof the
teen experience,but the clinician should
also be sensitive to the increaseddemand
for abstractthinking in high school mater-

ial. Poor academicadaptationscan be indi
cators of poor parental support for educa
tion, disturbedhome environments,funda
mental cognitive incapabilities, drug and
alcohol use or, more likely, several of the
above combined. This period of academic
performanceshould be reviewedcarefully
and correlated to other events in the
individual’s life.

During adolescencethe individual beginsto
developinterestin sexualrelationships.For
somethis transition is gradual and tenta
tive while for others it is abrupt and deci
sive. It canbevery importantto capturethe
emergingpatternsof sexual relating in the
adolescent.Partnerbattery and sexual as
sault begin to emerge in adolescencefor
someindividuals andtheclinician shouldbe
attentiveto theseadult-like disordersin the
adolescent.The assessmentshouldalso ex
plore the degree to which the individual
evidenceddependencyin early dating pat
terns.

With adolescence,the pleasure centersof
the brain begin to turn on and the individ
ual is challengedto mastertheseelemental
drives. It is very informative to approach
this period of developmentwith attentionto
the individual’s ability to inhibit the native
impulsesthat are emerging.There are sev
eralfactorsthat canassistthe individual in
doing this: cognitive processesincluding
internalized rules and mores, social con
straintsandparentalsupervision.Typically,
amongdisturbedor antisocial populations,
there are deficits in most of thesethree
areas.They shouldbe assessedcarefully for
they can provide cues about the degreeto
which the individual might have internal
ized controls that can be built upon in
treatment.Drugs andalcoholare attractive
mood modifiers to the adolescentand the
clinician shouldevaluatefor the presenceof
abuseandevendependenceduring thisper
iod of development.The drug and alcohol
history will need close evaluation see
below but important information can be
obtainedfrom the use of presumptiveques
tioning about adolescentbehaviors.

Procedural tips:
Presumptivequestioningcanbe very useful
when the clinician suspectsdenial or over
endorsementof certaintopic areas.Thepre

November1996, TheAdvocate,Vol. 18, No. 6, Page21



sumptiveway of inquiring into drugtaking
behavior begins with questionslike these:
"What is the earliesttimeyou rememberus
ing marijuana? Who first exposedyou to
marijuanalalcohol, etc.I? When you were
first getting into drugs,which one seemed
to have the greatesteffect on you? What
usuallyhappenedwhen you got high? Who
were you usuallywith?"

This samestyleof questioningcanbe useful
with aggressionand sexual behaviors as
well. For aggression,it follows this line of
inquiry: "When you were really young - say,
5, 6 or 7, what kind of fights did you get
into? Did anyoneget hurt? How so? What
was the earliesttime that you can remem
ber using a weaponin a fight? What hap
pened? Who got hurt?" For sexualevents,
it follows this line: "What is the earliest
time you can rememberof any sexual con
tact? Who was with you? What happened?
What aboutothertimesafter this? Forhow
long did this continue?"

Presumptive questioning seems at first
glance to be judgmental. This is not at all
the purposeof the approach.The purposeis
to providea permissivesettingfor theindiv
idual to disclose what he or she knows is
wrongful or problematicbehavior. It actu
ally has the paradoxicaleffect of normal
izing the individual’s world andit conveys
that the clinician understandsthat world.
When the individual hasnot fought and/or
has not had problematicsexualbehaviors,
he or she will report this and the focus can
move on. This for,n of questioningshould
only be usedwhere the individual presents
with defensivestyle and antisocial traits
that needclarification.

IV. Adult History: The history of
adult functioning coversnine major areas: 1
marital and/or partner relationships,2 par
enting or caregiver roles and behaviors, 3
patternsof substanceuseandothercompulsive
behaviors,4 educationalattainments,5 voca
tional attainments, 6 current living environ
ment, 7 economicsecurityandstatus,8 social
and recreationalpursuits, and 9 religious or
spiritual values.

1. Marital and/or partner relation
ships: The evaluationof partnering should

encompassa history of relationshipsplus a
depiction of current ones.There are seven
major dimensionsto the evaluationof mar
ital and partner relationships: a mate
selection,b role definition, c expectations
of the partner and relationship,d attach
ment behaviors, e conflict resolution, 0
relationship dissolution, and, in certain
cases,g domesticviolenceand where indi
cated, h lifestyle or sexual orientation.
Throughouteachof the seven,the clinician
should be sensitiveto patternsand themes
ratherjust isolatedfacts. Relationshipsare,
in some respects,difficult to assessdueto
the contributionsof the otherpersonwho
might not be available to the evaluator.
Patternsthat repeatover severalrelation
ships, however, make for defensible infer
ences.

a. Mate selection: This item shows
marked sex or gender differentials in
forensicpopulations.Lay thinking assumes
that peoplemakeactivechoicesaboutpart
neringandthattheresultantrelationshipis
the product of free choice.This commonly
held belief must be revisedwhen working
with forensic populations in general and
domestic violence casesin particular. The
argumentfor mutuality of partner choice
might have validity in middle class and
nondisturbed groups of people. Further
more, it might have meaning with males,
who still today remain the seekers of
partners, but it has little validity with
females - particularly in lower socio
economicgroupswho largely agree to rela
tionships rather than actively choosing
them. This might be an offensive notion to
those who havesoughtincreasedindepen
dence of womenin the past threedecades,
but the sad reality is that menstill domin
ate the partner selection processes- parti
cularly in lower socioeconomicsectors of
society. The significanceof this idea cannot
be underestimatedwhen domesticviolence
is a featureof the relationship. Among for
ensic concepts,one of the more enduring
andperniciousones is the beliefthat domes
tic violence victims continually seek out
abusivepartners. The clinician is strongly
encouragedto discardthis notion. A realis
tic appraisalof the woman’sactual choices
in partnering need close review; she very
rarely has the range of healthy choices
availablethat we believeshehas.Whenwe
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add to the formula some of the precondi
tions within which a poor woman operates,
the situation takeson a grimmer prospect.
If she is from lower socioeconomicstrata,
she earns little money and has great eco
nomic needfor a male wage earner. If she
has a child or children, this needis all the
greater.As an uneducated,low wage earn
er, she less likely to be mixing with up
wardly mobile males. Furthermore, the
disparity between her wage and that of
malesin her class is very great. A recent
graduatemaleMBA might earn morethan
an equalfemaleMBA, but the differenceis
not likely to be asgreatas that betweena
minimum wage femaleanda malewho is a
skilled or semi-skilled laborer. The male
wage is likely to bethreeto fourtimes hers.
Her mate selectionis far from free in the
sensethat we usually like to think of it.

The conceptof freemate choiceshas mean
ing with malesand it is viable to usethis in
the biopsychosocialevaluation. In cases
wheredomesticviolencepersistsovermulti
ple relationships,we can assumenot that
the womanis seekingabusivepartners,but
that the man is seekinglikely victims. This
notion shouldnot surpriseus; perpetration
of abuse is closely allied with other deli
berative stepstoward domination of part
ners.Why would it not influencemateselec
tion?

With thewhole notion of mateselection,the
clinician is cautionedto exercisecarewith
the use of assortivemating assumptions.
The literature on assortive mating is
lengthy, but still heavily imbued with
theory that is inspecific aboutthe selection
variables that might lead to mate choices.
Mate choicesshouldbe examinedin light of
real economic and cultural factors, not
merely psychologicalor romanticones.

b. Roledefinition: The clinician will want
to evaluatethe rolesthat the defendanthas
taken in marital or partner relationships.
Primarily, this involves an examination of
thedistribution of powerandcontrol among
the partners.In addition, the clinician will
need to assessthe boundariesof partners
with eachother. Are theresignsof enmesh
ment or disengagement? Thesetwo con
cepts, for all their theoretical frailties, still
havesomemerit in appraisingthe degreeto

which individuals are constructively en
gagedin the relationship.Overinvolvement
in the affairs of one can suggestenmesh
ment while withdrawal and avoidancecan
suggestdisengagement.

Procedural tips:
The ascertainmentof power and control is
at times difficult. Rather than pursuing
direct frontal questioningabout this, the
clinician might makeuseof somesimplede
vices that give data from which inferences
can be made. For example,one might in
quire about who writes checks,who recon
ciles accounts, who "manages" the cash.
Inquire abouthow decisionsare madewhen
an appliance breaks down, who decides
about repair versus replacement, who
makesthe choice aboutreplacementequip
ment. Who is responsiblefor the details of
daily living in the home - cooking, cleaning,
dishes,child careandwhat division of labor
exists here? Once the clinician has infor
mation about the handling of money and
daily tasks,one has a relatively clear pic
ture of the distribution of power and con
trol. The responseto concretequestionsis
generally more productive than the more
abstractquestionsabout roles in the rela
tionship.

c. Expectationof thepartner and the rela
tionship: It is useful to understandwhat
the individual expectsfrom spousesor part
nersandwhat he or she seesasneedsthat
should be met in the relationship. This
sometimesmust be framed in a historical
way. E.g., "When you first got married,
what kinds of things did you think your
wife should do for you?" and, "later on, did
your thinking changeabout this?" - " How
so?"

d. Attachment behaviors: The clinician
should examine the ways in which the
couple came togetherand stayed together.
What was the attractive element and did
the individual know what it was at the
time?The clinician will needto examinethe
degree to which the individual appears
engagedwith his or her partner and the
degree to which engagementis sustained
through stressful events. Attractive force
betweenthe two can be a function of corn
panionability,interpersonalneedandsexual
attraction.Sexualandromantic dimensions
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shouldbe exploredto ascertainthe degree
to which they motivated the forming of the
relationship and the degreeto which they
play a part in the current status of the
relationship.Sexualbehaviorneedsdetailed
inquiry when there is evidence of sexual
parametersto the crime, when there is
evidenceof sexualdysfunctionor wherethe
defendanthasraisedasexualconcernabout
the relationship.

e. Conflict resolution andcommunication
styles: The clinician needsto explore how
conflict arisesin therelationship,overwhat
issuesand by what methodsare they re
solved. Defendants might have need to
either exaggerateor deny conflict in the
relationship. This is an area in which
collateral information is very important.
Evenin undisturbedrelationshipsindivid
uals exhibitsubstantialdistortionaboutthe
kinds, causesand results of conflict. The
clinician should use presumptive ques
tioning in somecaseswith this issue.E.g.,
"Whenyou and your wife are really angry
with eachother, what’s it usually about?"
"When you are arguing with each other,
what usually brings it to an end?" "Who
brings it to an end?"

The clinician will needto form an impres
sion of the communication styles of the
defendantand his or her partners.This is
perhapsmoreart than science,butan effort
shouldbe madeto get a picture of the ways
in which thecouplecommunicateaboutpos
itive as well as negativematters.

f. Relationshipdissolution:The clinician
should obtain a history of the individual’s
endingof relationships.It is useful to know
whetherthereis mutualconsentor whether
the defendant or the other is usually
responsiblefor endingthe relationship.This
item can be useful in forming inferences
about dependency.It is also useful to know
whether the dissolution was the result of
violenceor other infractionby thedefendant
such as extramaritalaffairs or other illicit
pursuitsversusa longpatternof notgetting
along.

g. Domesticviolence:When thereis reason
to believethat domesticviolence played a
role in the defendant’slife a full domestic
violenceassessmentshould be undertaken.

This will involve a review of patterns of
violence from either the perpetratoror vic
tim perspectiveas indicatedby the individ
ual’s situation.Whenthe defendantis a vic
tim of domesticviolence, the full history of
abuseshould be explored in great detail
sincethereis evidencethat victims are like
ly to have histories of childhood abusein
addition to their adult experiences.Like
wise,perpetratorstypically haveviolentand
abusivebackgrounds.When domestic vio
lence is a part of the defendant’spresenta
tion, this issue should receive prominent
treatmentin thebiopsychosocialevaluation.

h Lifestyle or creation:Theindividual’s sexual
orientation should be referencedbut it is
not necessarilysignificant.Failureto note it
canbe very damagingwhentheprosecution
attemptsto use it in a stigmatizing way
when the individual is gay or lesbian.The
clinician should be familiar with cultural
featuresof gay andlesbianlifestyles so that
inferences about partnering can be in
formed. Gay and lesbianrelationshipshave
features that might appear pathological
when viewed without an understandingof
their differencesfrom heterocouples.

2. Parenting and CaregiverRoles:The
clinician should evaluate the various
caregiveror parentalrolesthat the individ
ual has. Again, as with other topic areas,
this shouldbe done historically and in the
current circumstances.Patterns of care-
giving can be important in forming a clini
cal pictureof the individual andtheycanbe
significant mitigating factors in the sanc
tioning process.The impressionof criminal
ity can be greatlydiminishedby a history of
careful andconcernedparentingin a situa
tion of greatadversity.Parentingis difficult
to assesswith only the defendant’sinforma
tion andthuscollateral datais very impor
tant. Among the themesthat should be ex
plored are: the quality of the parental at
tachmentto the child, the degreeof invol
vement in the child’s schoolingand recrea
tional activities, the methodsfor insuring
the health,safetyand securityof the child,
and the methodsfor handling discipline.
Havethedefendant’schildrenbeenremoved
by ProtectiveServices? For what period of
time? Was this due to acts committed by
thedefendantor becauseof a failure to ade
quately protect the children from harm
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causedby others? What stepswere taken
by the individual to remedy the situation
and did this result in a return of the
children?

Other caregiver roles should be explored
including whether the defendant is re
sponsiblefor the careof adultswho cannot
provide for their own needs. This might
include elderly relatives or adults with
disabilities. If there are caregiver duties,
what financial support helpsthe individual
with this? Are theresocial securitybenefits
involved? Has the individual been a re
sponsiblecustodianof the resourcesfor the
disabled person or is there evidence of
diversion for the individual’s own benefit?
Are there incidents of abuseof the depen
dentperson?If so, how weretheseresolved?

3. Patternsof substanceuseand other
compulsive behaviors: It is not uncom
mon for defendants to have drug and/or
alcohol abusehistories. The assessmentof
theseissuesrequires attention to detail as
the ramifications of the different patterns
can be of considerableimportancein esti
mating the degree of impairment and re
habilitation potential. The clinician should
view the substanceusehistory from a devel
opmentalperspectivesincethereis evidence
that the timing of initiation of routine use
constitutes a significant marker for the
degreeof addictivedisorder.Among thefac
tors involved in theassessmentof substance
usearethe following: a the substancesthat
have beenused by the defendantand the
quality of mental state that the substance
providesi.e., satiation,stimulation,etc.,b
the ageof first exposureand recurrentuse,
c the quantity used,d the frequencyand
concentrationof usedsubstance,e efforts to
control or stop the use of the substances,
and0 changesor shifts from onesubstance
to another.As a generalrule, theearlierthe
useof substances,thegreaterthe likelihood
of entrenchedaddictivepatternandthe less
likely the recovery from it. This is par
ticularly true for alcoholwherestudieshave
shown that early use in malesis correlated
with paternal use and antisocial traits.
These patterns require close assessment
becausethe conclusionsand opinions that
result can be of such consequenceto the
individual.

In forensic evaluations, the cluster of
behaviors typically associatedwith sub
stance use such as criminal conduct to
procureor pay for substancesareas impor
tant as the use itself. Furthermore, the
distinction betweenabuseand dependence
is sometimes difficult to determine in
forensic caseswhen the individual might
havemademany changesat least tempor
ary onessincethe charges.In thesecases,
the clinician is put in the position of
determiningwhat the level of use wassome
weeks,monthsor evenyears ago - a daunt
ing task consideringthe potential distor
tions that the defendant and family can
bring to bear in thesecircumstances.The
substanceuse disordershould be examined
in the context of all the features of the
individual’s lifestyle to help in determining
the degreeto which substancesare central
or peripheralin his or her life.

As part of the assessmentof substanceuse,
the clinician should also evaluate the
defendant’srisk factors for HIV infection.
When the individual gives evidenceof IV
drug use, the risk potential for HIV infec
tion shouldbe consideredasvery high. This
item shouldalso be addressedwhenthe de
fendant’soverall risk statusis evaluated.

In addition to substanceuse, the clinician
should assessfor the presenceof other
behaviorsthat possessaddiction-like qual
ities. This includes compulsive behaviors
that are hedonic such as gambling, risk-
taking behaviorsfast driving, compulsive
sexualactsandotherbehaviorsthat appear
to havea compulsivequality that interfere
with social or vocationalpursuits.

4. Educational attainments: The clini
cian assesseseducationalattainmentswith
an eye to three dimensionsin the indiv
idual’s performance:a social and cultural
influences on education interests and at
tainments,b family pressuresanddisturb
ancesthat might haveaffectedattainments,
and c intellectual ability. The clinician
shouldtrack the individual’s school perfor
mancethrough early grade school, middle
school andsecondarygrades.It is useful to
note the point at which the individual be
gan to perform poorly. Typically, this is
around late middle school or high school
years.This is causefor further evaluation
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sincetherecan be any numberof inferences
to draw from this. The failures can be due
to any one or a combination of all of the
threedimensionsnotedabove.The clinician
should pay particular attention to the cul
tural factors in the individual’s nuclear
homeand community as this can be a very
powerful determinantto educationalperfor
mance.While clinicians are often reluctant
to explore the issue of low intellectual
functioning because of the potential for
damaging labeling, it is nonetheless, a
critical issue in forensic evaluations and
should be addresseddirectly. It relatesto
the cultural and familial issues in that
severeneglect in early childhood can have
disastrousresults on the developmentof
intellectual ability and, where formal
intellectual assessmentinstruments have
beenused,inferencesabout environmental
factors might be constructivewhenthereis
evidence that habilitative services might
exact some degreeof growth. Problemsol
ving capability is a critical ingredient to
rehabilitation potential andthis function is
directly relatedto intellectual ability.

5. Vocational attainments: The individ
ual’s vocationalhistory should be assessed
with attention on the long and short term
patternsof employment.Is thereevidenceof
a patternof frequentjob changeswith inter
valsof unemploymentin between?Is there,
on the otherhand, a patternof sustained

employmentwith ever increasinglevels of
responsibility?How doestheindividual end
his employmentand what are the reasons
for leaving a job? Is the work gainful? Is
thelevel of employmentcommensuratewith
the individual’s level of educationalattain
ment?The clinician should also assessthe
degree to which the work environment
forms the socializing network for the
individual. Work relationshipshavebecome
amongthe strongestin our contemporary
culture and the exploration of these can
reveal importantaspectsof the individual’s
level of functioning.

6. Current living situation: "Current,"
as it is used here,meansfrom the time of
the commissionof the crime to the present.
The clinician should obtain a clear picture
of the living environmentwithin which the
defendant lived at the time of both the
crime and the signal eventsthat led up to
it. The homespaceshould be evaluatedfor
safety and privacy. Housing environments
where there is a high incidence of drug
related crime and shootings have obvious
effects on the mental andemotionalstateof
their inhabitants. Crowding in the home
environmentshouldalso be examined.The
clinician should evaluatethe impact of the
homeandcommunityon theemotionalstate
of the residents.If the defendantis cur
rently housedin a correctionalfacility, this
should be noted along with the stressors
that accompanysucha setting.

CAPITAL BIOPSYCHOSOCIAL HISTORIES REQUIRE TIME AND EXPERTISE

Life historyinvestigations[in capitalcases]requirebetween200-500hoursof intensivework
dependingon the complexity of the case,accessibilityof lay witnessesandrecords,andthe
extentof mental impairmentof the client and lay witnesses.Someof the factorswhich come
to bearon the lengthof time necessaryto preparea life history adequatelyinclude: theneed
to developclient and lay witness trust; the need to overcomethe reticenceof witnesses
becauseof the sensitivenatureof the information sought; the needto triangulatedata to
ensure reliability; the time required to locate and retrieve records and to locate and
interview witnesses; the impairments of both clients and lay witnesses; the need to
investigateat leastthreegenerationswithin the client’s family; and the needto integrate
massiveamountsof data into a conciseand understandableform.

- Lee Norton, Ph.D., Capital Cases: Mitigation
Investigation, TheChampion,Vol. 16, No. 4 May
1992 at 45.
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7. Economic security and status: The
defendant’seconomiccircumstancesshould
be elucidated in the assessment.The in
dividual’s income sourcesshould be doc
umentedand comparedor contrastedto ex
penses.The accountingfor an individual’s
financial resourcescanlead to many other
lines of inquiry on both the expenseand
revenuesides.This canincludehints about
gambling, extramaritalaffairs, drug abuse,
prostitution and other illicit forms of
income.

Spendingpatternsneedto be evaluatedal
though most clinicians tend to avoid this
areaof inquiry. If the individual has credit
cards,the clinicianshouldinquire aboutthe
amount of debt on them. Unsecuredloans
are common among poor people and the
accumulateddebt from theseloans should
be evaluatedas to its extent and purpose.
Theseloans are often taken out to relieve
debts to other creditors and the combined
interest should be noted. The clinician
should also sum the defendant’s entire
known debts. In assessingexpensesit is
important to identify rent-to-own charges.
Poor people frequently fall prey to these
methods of purchase and can incur sub
stantial debts.

The clinician should note whether the in
dividual has any form of health insurance
or whetherhe or she might be eligible for
Medicaidor Medicare.

8. Social and recreational pursuits:
The assessmentshouldinclude referenceto
anyform of socialoutletsthat thedefendant
has by history. This would include the in
dividual’s circle of friends or peers con
structive or unconstructive,formal group
allegiances,self help group participation,
and any signalfriendships.The evaluation
shouldalso note any recreationalactivities
that the individual has pursuedincluding
sports,hobbiesor paravocationalactivities.

9. Religious or spiritual values: The
individual’s religious values can be a
significant contributorto behaviorpatterns,
thoughnot always in expectedways. Deci
sions about remaining in relationships,
child discipline, sexual conduct and drug
taking or drinking are themorelikely areas
that might show religious underpinning.

The logic of a crime might elude the exam
iner until he or she investigates the
religious value systemthat can motivate
extreme stancesthat then lead to crises.
The juror might be perplexedabout an in
dividual remaining in a destructiverela
tionship until he or she learns that the
individual had the belief that eternal
damnation follows from divorce or separa
tion. Religiousor spiritualbeliefsareamong
the most powerful if inconsistent and
illogical that a personhas and the biopsy
chosocialshould evaluatethesewith care.

V. Risk Assessment:The individual must
be assessedfor the degreeof risk for 1 harmto
self, 2 harmto others and 3 victimization by
others.This tripartite risk assessmentshould
be longitudinal anddevelopmentalwhereindi
cated. For example, in some casesthe defen
dant will have a lengthy history of violence
towardotherswhile in othercasesthe violence
is a new behavior. Violence and suicidality
should be evaluated in the context of the
individual’s developmentand environmental
factors and should be examinedfor duration
over time. In doing this, the clinician is asses
sing whether the risk factors constitutetraits
of the individual versus statesof mind that
arosein reactionto unusuallystressfulevents.

The risk assessmentshouldcover both the per
iod proximate to the commissionof the crime
andthe presentasthis canhelpin definingthe
total context of the signal event. Typically,
even"high risk" individuals showmarkedfluc
tuation of risk status and it is useful to
describethesefeaturesaccurately.

The assessmentof risk in forensic populations
is a challengesince, almostby definition, these
individuals are in the highestrisk categories.
The task of the clinician is to separateout the
cultural, psychopathologicalin the senseof
true mentaldisorder,environmental,and per
sonality factors.Suicidality and aggressionare
virtually inseparablefrom histories of child
hood physical and/or sexual trauma so that
risk in one dimensionoften leads to risk in
others.What is important is the clear delinea
tion oftheproportionsofrisk thatsurroundthe
individual’s life prior to the crime and
subsequentto it. This shouldinclude reference
to those factors that might limit or diminish
risk in the indvidüal. For example, if the vio
lence has only occurredwhen the individual
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has been intoxicated on alcohol, extensive
treatment for the drinking problem might
lower risk. If the individual has done well in
structuredenvironmentsand has only com
mitted isolatedactsof harmwhenliving alone,
then risk might be diminished by the use of
structuredresidentialprograms.

1. Harm to self- suicidal ity: Suicidality
is difficult to assesswith muchobjectivity in
forensic casessincethereare so many fac
tors that propel the defendant toward a
suicidal stance.Thesestressorscan either
fuel a genuinely lethal suicidal disposition
or can merely motivate ploys to elicit sym
pathy. In either case,the scienceof predic
tion is insufficiently endowedto allow for
dismissal of even the most transparent
threats.It is, therefore,axiomatic that the
clinician should take all suicidal threats
seriously as if they were direct expressions
of actualintent. To takeseriously,however,
does not meanthat all threats or suicidal
statementsmust leadto rescuesandhospi
talization. The burden placed on the clini
cian is to wade through the defendant’s
statementsand arrive at reasonablesafe
guardsthat can diminish risk in the short
run. Suicidality is the onefinding that can
place a duty to care on the clinician even
while in theprocessofmerelyevaluatingthe
individual for forensicpurposes.Threatsto
othersmadein the contextof the evaluation
createdutiesto warn and protect, but the
presenceof suicidality createsthe duty of
care. This duty of caremight be discharged
by using any numberof supportsin the in
dividual’s family or residentialsettingalong
with medical and/or verbal therapies.The
duty doesnot immediatelyimposea needto
use inpatient care but it does mean that
somereasonableplan of careis put in place.

There are three major componentsto the
assessmentof suicide: A the predisposing
factors, B ideational patterns,and C the
actulity of the plan.

A. Predisposingfactors: Suicidology lit
erature identifies numerous disorders as
being risk factors for suicide.Among these
are: depression, alcoholism, drug depen
dence, personality disorder particularly
borderline and antisocial types, schizo
phrenia, familial history of suicide, impul
sivity, chronic and disablingor terminal

disease,history of severechildhoodphysical
and/or sexual abuse, and recent severe
personallossesby divorce or death. The
presenceof any one or more of thesedis
orders simply meansthat the individual’s
risk for suicide is increased, almost by
definition, forensic caseswill involve these
disorders.As a generalrule, the greaterthe
degreeof psychopathology,the greaterthe
risk for suicidal lethality.

The history of abusehas complex associa
tions with suicidality and should be
assessedvery carefully. With childhood
sexualabuseselfmutilation is alikely adult
symptom and the individual might repre
sent his or her acts as suicidal in nature.
Closeinvestigationwill generallyshow that
the mutilative act, however,has very dif
ferent dynamics from suicidal gesturesor
attempts. The dissociative processesin
volved with mutilation are generally re
ferredto asparasuicidal thoughts and be
haviors. The clinician should take steps to
evaluate whether the defendant shows a
patternof self mutilation or suicidality or
both.

B. Suicidal ideation: Therearedistinct
thoughtpatternsassociatedwith suicidality.
Theseinclude both declarativestatements
of intent and automaticthought processes
that form a templateof negativebeliefs in
theindividual. Theclinicianshouldexamine
both domains of thinking. The degree of
lethality is associatedwith two factors: a
the degreeof expressedintent and b the
degree of hopelessness.Researchpoints
particularly to the second of the two as
being an important indicator of lethality.
When the individual hasa belief that under
no circumstancescanheor shebebetteroff,
then risk is high. The assessmentof think
ing canbe guidedby reviewingBeck’s triad
of thinking about self, world and future.
Theideasassociatedwith thefuture are the
onesthat cuethe clinician aboutthe degree
of hopelessness.Expressedintent is also
importantandshouldbe assessedby inquir
ing into the rationaleand the individual’s
ideasof whathe or sheenvisionshappening
after the act. Essentially, the clinician is
looking for what the individual seesasthe
goal or outcome of the act. This can elicit
the manipulativeagendathat alwaysneeds
assessingin the forensic suicidal situation.
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C. Actuality of the plan: Expressedin
tent and rationalefor the intent is impor
tant, but the clinician should also inquire
aboutmethod of suicide.There are two in
gredientsto this: a the degreeof specificity
and detail associatedwith the plan and b
the feasibility of the plan. The individual
who hasa high degreeof detail in the plan,
who knows,for instancehow much Valium
or Elavil is necessaryto causedeath, and
who has the medicine, is at high risk. The
individual who has but vague ideas about
method and who has few meansto obtain
the methodsfor suicideis at lower risk.

2. Harm toward others: It should be
self-evidentthat a forensicbiopsychosocial
should thoroughly explore the individual’s
risk for harm to others.The predisposing
risk factors for this are much the sameas
for suicide with severaladditions: learning
disabilities particularly low verbal pro
cessing,closedheadinjury or othertrauma
to thebrain, andADHD. Whenthe clinician
assessesthis area of the individual’s his
tory, a developmentalapproachis recom
mended. Violence rarely arises out of
nothing; therearealmostalwaysmanypre
cursorbehaviorsor a history of violent acts
that precede the current one. This item
shouldbe exploredusingthemethod ofpre
sumptivequestioningmentionedabove.The
clinician should be inquiring into early
violent or abusiveacts as a way of deter
mining the degreeto which the aggression
is integrated into personality versus a
reaction to extreme circumstances.One of
the better ways to do this is to ascertain
how early the aggressionis manifestedin
the individual. In general,the earlier the
pattern, the greater the likelihood of its
incorporationinto personalityandthe great
er the likelihood of its future expression.
The assessmentof risk for harm to others
should be expressed"high," "moderate" or
"low’ risk languageasopposedto predictive
statements.The risk should also be stated
with contingencies.For example,the indiv
idual might have a low to moderaterisk
while on medication,but high whenoff it.
An individual’s risk factors might diminish
dramatically with removal from the parti
cular community. The prediction of future
acts, violent or otherwise, is poorly
groundedin empirical data and, given the
weightinessof decisionsin forensiccases,

predictive statements should always be
guardedand qualified.

Nothing in the forensicevaluativesituation
obviates the duties to warn and protect in
tendedvictimsofthreatenedharm.Likewise,
should the clinician discoverabuse,neglect
or exploitation of a child or a dependent
adult as definedby statute, there is nothing
about theforensicsituation thatoverridesa
duty to report.

Thereare five dimensionsof the assessment
of violenceor aggression:A the biological
and geneticinfluences, B the early child
hood exposureto violence either as a wit
ness or victim, C the developmentalpat
tern of violence in the individual, D the
thought processesassociatedwith violent
behavior and E the outcomesand conse
quencesfor violent conduct.

A. Biological and genetic influences:
While many clinicians might be reluctantto
consider biogenetic loading on violent
conduct,it is nevertheless,a topic that must
be explored.Thereis considerableevidence
that pronounced antisocial traits have
strongbiogenetictransmissionfactors.This
has also been demonstratedwith a parti
cular type of alcoholismthat is associated
with antisocialbehavior. Where there is a
family history of violence, alcoholism
associatedwith antisocial traits, learning
disability, ADHD, closed head injury or
other trauma to the brain, and B cluster
personalitydisorder, there is an increased
likelihood of biogenetic predisposition
toward aggressivestyles of behavior. The
clinician shouldmake use of genogramsto
assessthe extent of familial history of
violenceand aggression.

Another biological factor that should be
incorporatedinto the risk assessmentfor
harm to others is closed head injury or
other brain trauma. The clinician might
eschewmuchinquiry in this areabecauseof
dubious reliability of information and the
lack of neurologicalexpertise.While there
are definite limits on the scopeof this area
of inquiry, the clinician shouldstill take as
detaileda history of potential headtrauma
as possible.This can be done by inquiring
into bike accidents,automobile accidents,
injuries from fights, drug overdosesre
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suiting in loss of consciousness,alcoholic
blackouts,arrestrelatedheadinjuries, falls,
swimming or diving accidents, inhalant
abuse,and childhood physical abuseby a
parent or caregiver.Mental retardation in
combination with any of the above predis
posing factors becomesyet anothermulti
plier in the equation.In the mental status
examination, the clinician will assess
cognitive functioning in more detail. This
information should obviously be correlated
with the history of headtraumato form a
thoroughrisk assessmentof the individual.

B. Childhood experiences: The litera
ture is complexon this matteras with most
in the forensicareas,but, as a generalrule,
childhoodexposureto violenceis correlated
with adult expressionof violent behavior.
While it is an unsupportedhypothesisto
suggestthat childhoodvictims becomeadult
perpetrators, it is nonethelesstrue that
adult perpetratorshavein most casebeen
victims. The victimization canincreasethe
risk that an adult will be violent. Again, as
a general rule, the degreeof physical vio
lence experiencedby the child either as a
victim or as a witness tends to correlate
with the degreeof violenceexpressedby the
adult. Brutalization seemsto be an incul
cated trait. Clearly, the combination of
geneticpredispositionwith childhoodexpos
ure to violence is an indicator of very high
risk for adult violent behavior.

When the defendant’scrimes are sexualin
nature, it is likely that there have been
childhood sexualabuseincidentsor the wit
nessingof sexualviolenceduring childhood.
It is rare, thoughpossible, for adult sexual
criminality to arise in the absence of
childhoodexposureto this behavior.

C. Developmentalpatterns: The clini
cian should, as mentioned above, use pre
sumptivequestioningto obtain a picture of
early childhood violent acts committedby
the individual. This history shouldbetaken
in a carefulsequencewith particularatten
tion to pre-adolescentexpressionof violent
behavior.As socializationpatternsramify in
adolescence,the clinician shouldbe looking
for thoseantisocialactsthat are most influ
encedby social environment versus those
that pre-dategang or other social invol
vements.

D. Thoughtprocesses:Theearliestliter
atureon the antisocialpersonalityidentified
thoughtpatternsthat markedtheseindivid
uals as different from others.The clinician
should examinethe thinking behindviolent
acts to determinethe degreeto which vio
lence is dissonantor congruentwith self.
Domestic violence victims, for instance,
might find their own violent acts to be out
of keeping with their view of themselves.
This dissonancecan be very important in
forming animpressionof lethality. In gener
al, the degree to which violence is inte
grated into the view of self is correlated
with the degreeto which the individual is
likely to persistin violent actsin thefuture.

E. Outcomes and consequences: The
clinician, in taking a history of the individ
ual’s violent behavior,shouldnotewhat the
outcomeswere. This refers to the actual
harm done to others. Defendantscan be
forthcoming about fights they havehad in
thepast,but generallyneedmoreprobative
questioningabout the degreeof harm or
injury theyhavecaused.Obviously, thereis
substantialdifferencebetweenan individual
who hasbeenin severalfights andwho has
bruisedhis victims, versusthe onewho has
put three people in a hospital. When the
defendantreports not knowing what harm
he has caused,one canbe reasonablysure
of denial. The clinician should also assess
whetherweaponswereusedagainstothers
and, if so, what harm resulted.

Procedural tips:
Sincetheindividual is likely to be defensive
aboutharmcausedto others,theclinician is
advisedto put questionsin a more "objec
tive" rather than personal frame. For ex
ample,one might ask, "When thesefights
occurred,who got hurt?" "What happened
after the knife appeared?""Where did the
bullet go in?" "After the fight was over,
what did you discover had happened?"
These questions offer a slight deflection
awayfrom whatmight seemoverlypersonal
accusationsandgive the defendanta wayto
answer without seeming to agree with
them.

The clinician will also want to assesswhat
sanctionshaveresulted from previous vio
lent acts. This will includean evaluationof
the degreeto which the individual has ex
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periencedconsequencesand learned from
them.

3. Risk of victimization: The individ
ual’s risk for being victimized is an
important part of risk assessment.This
shouldinclude an assessmentof risk while
in detention where appropriate. Due to
disorder,allegedoffenseor otherfactors,the
individual might be at greater risk than
others in correctional facilities. Likewise,
the individual who is on bail during the
evaluation should be assessedfor risk
factors in his or her home or residential
setting.Domesticviolencevictims are likely
to be at heightenedrisk unless they have
madearrangementsthatprotecttheir safety
and security. When the defendant is a
domestic violence victim who has then
killed an abusive spouse,the individual’s
risk for harm from the husband’s family
should be assessed.As a general rule, the
greaterthe history of abusevictimization,
the greaterthe risk for futureharmaswell.
This has beennotedevenwith a history of
sexual abuse. Rape victims, for instance,
havea higher reportedrateof previous

sexualassaultor abusethan do womenwho
have not been raped. Survival patterns
perhapsservesomeimportantfunctionsfor
victims, but they do not alwayssafeguard
against future abusive acts. The clinician
should take the history of childhood
victimization and evaluatethe individual’s
current situation in context with that
history.

Postscript on risk assessment: The
assessmentof risk in forensic populations
inevitably points towardtwo disordersthat
havehigh risk for harm to self andothers:
the Borderline PersonalityDisorderBPD
and the Antisocial Personality Disorder
ASPD. While it is easyto arrive at these
diagnoseswith forensiccases,it is also easy
to merelyindulgein dismissivelabeling and
to usethe diagnosesto serveasa shorthand
for explaining all of the defendant’sbehav
ior. The clinician is stronglyencouragedto
avoid this. It is bad scienceand it is ques
tionably ethical practice. Thesetwo diag
nosesare amongthe most pejorativeof all
andtheir useimplies a lackof "real" mental
disorder.There is no doubtbut that a clini

CLIENT’S HISTORY NEEDED FOR RELIABLE EVALUATIONS

Manyforensicevaluationsareunreliablebecausethehistory uponwhich theyarebasedis erroneous,inadequate
or incomplete.All too often, themedical andsocial history reliedupon by mentalhealthprofessionalsis cursory
at bestandcomesexclusivelyfrom theclient or possibly from theclient anddiscussionswith oneor two family
members.

This can resultin a fundamentallyskewedview of therelevanthistory becauseoften theclient, andeventheir
family members,areverypoorhistoriansandmay fail to relatesignificanteventswhich arecritical to a proper
determinationof an individual’s mentalstateat the time of theoffense.

For exampleindividualswho arephysically,emotionallyand/orsexuallyabusedoftenminimize theseverityand
extentof theabuse.Their view of what is normal"and thus whatshould be relatedto aclinician is frequently
impaired.Similarly,individualswith mental retardationor otherorganicbrain impairmentsgenerallyareunable
to recall significanteventsregardingtheir medicalhistory which may be critical to areliablediagnosis.It is also
well establishedthat manymental illnesses,e.g., bipolar mooddisorderandschizophrenia,runin families and
thus it is important to know thefamily as well as theclient’s medicalandpsychiatrichistory.

- John Blurne, The Elementsof A Competent& Reliable
Mental Health Evaluation, TheAdvocate, Vol. 17. No. 4
August 1995 at 7
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cian who seesa largenumberof individuals
in forensic settings will find a significant
numberof antisocialsandborderlines.The
effective biopsychosocial, however, goes
beyondthe label to definethe exactcharac
teristicsof the individual so that the reader
canform aclearpictureof thepersonrather
than the cartoonthat is the diagnosis.

It is further important to note that while
traditional thinking about the suicidal dis
positionhas definedit asdistinctly different
from a homicidal or aggressivedisposition
"aggressionturned inward", there is now
substantialevidencethat the two are over
lapping phenomena. In fact, all three
dimensionsof risk show overlap.An individ
ual can be at risk of being victimized, be
suicidal and homicidal as well. The astute
clinician will explore all three domainsof
risk.

VI. Mental Status:Thementalstatus
assessmentis a systematicrepresentationof
observed behaviors, thinking patterns and
emotional qualities in the individual. This
assessmentconsists of both informal and
formal evaluative procedures. In assessing
cognitive capacity it is useful to follow the
standardmentalstatusquestionspertainingto
memory,judgmentandabstractingability. The
responsesmust be interpretedin the contextof
the individual’s currentcircumstanceandcult
ural background,however. There are eight
componentsto the mental statusassessment.

1. Appearance: The clinician should
note the individual’s appearancein concrete
terms,paying attentionto hygiene,groom
ing and appropriateness of clothing
appropriate to the individual’s culture.
The clinician should also form an impres
sion of whether the individual appearshis
or herstatedage.

2. Affect, emotion and mood: The clini
cian should identify the individual’s gen
erally sustainedemotionaltoneandinquire
about the individual’s reportedmood. The
reportedmoodshouldbe reconciledwith ob
served affect. The individual’s tenor of
emotion and range of expressedemotion
shouldbe integratedwith heror his history
andpresentingsituation.Themental status
assessmentshould pay attention primarily
to the individual’s qualitiesat the tune of

the interviews,but should view thesefind
ings in the context of the individual’s his
tory. Incongruitiesbetweenexpressedemo
tion and life situation or thought processes
point toward the need for further evalua
tion.

3. Motor activity: The clinician should
assess the individual’s displayed motor
activity. This includesthe degreeof agita
tion, restlessnessor, conversely,the lack of
usual activity. It will also include observa
tion of tics, repetitive motions, unusual
gaits and any other unusual postures or
movements.In depressedpersons,psycho
motor retardationmight be evident.

4. Speechand qualities of verbal ex
pression: The clinician shouldexaminethe
ways in which the individual links ideas
andsentences,thevolume of verbalactivity
andthe vocabularyusedby the individual.
The linkage of sentencesand ideascanevi
dence disorder in thought processcaused
either by affective disorderor thought dis
order. The associationof one thought with
anothercanbe heavily influencedby mania,
depressionor schizophrenia.The volume
and quality of vocabulary should also be
noted.The individual might make useof a
very impoverishedvocabularyor onethat is
markedby neologisms,wordsthat aremade
up by the individual. The clinician will use
carein makinginferencesaboutthevocabu
lary sincethe individual’s culturecanbethe
primary contributor to this rather than
mental disorder. Does the individual pro
duce a huge or very small quantity of
words? Are answerstypically elaboratedon
or merely answeredwith a word or two?
Theclinician, in evaluatingthis field should
be attentive to the qualities of the expres
sive ability, not so much to actual content
or meaningof the thoughts.

5. Thoughts, perceptions and beliefs:
The clinician will assessthe content and
meaningof theindividual’s expressedideas.
This includes three components: a ex
pressedworries or preoccupations,b per
ceptions and c fundamental beliefs that
have influence overbehavior.

a The clinician will elicit the individual’s
concerns,worries and any obsessionsor
preoccupationsif they arepresent.With
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individuals who havea history of substance
use disorder,gambling, sexual devianceor
compulsion,the clinician will want to elicit
the contentof obsessionalthinking around
these subjects. Traumatic content might
also emerge as a persistentand intrusive
set of ideasor worries.

b The clinician needsto explorewhether
the individual has perceptualdisturbances
such ashallucinationsor misperceptionsof
real objects.This will also include distorted
perceptions of circumstancesand social
situations. Individuals with severeperson
ality disorderwill typically give evidenceof
marked perceptual distortions of social
events and contexts. It is important to
assess perceptions, however, within the
cultural context of the individual. This can
notbe over-emphasizedin domesticviolence
caseswhere the influences of the "Stock
holm" syndromeexert profound impact on
the individual’s perceptualfield.

c The individual’s key beliefs and
automatic thoughts should be assessed.
Using traditional cognitive therapy
approaches,the clinician can obtain the
individual’s most prominent automatic
thoughtsthat guide emotionand behavior.
The individual’s basic beliefs about life,
moralor religious beliefs, social customand
other featurescan be helpful in assessing
eitherthe individual’smotivating principles
or rationalizations.Strong biasesor nega
tive beliefs such as racist or sexist ideas
shouldbe noted if they are relevant to the
criminal activity. It is also important to
explore the individual’s moral thinking.
While this might seemridiculous with anti
social personalities, it is, nonetheless,a
usefulareaof inquiry. Many "antisocials"in
the broadersenseof the term have moral
standardssuch as not "ratting" on fellow
gang membersor of not hurting children,
etc.. Yearsago theseindividuals werediag
nosedwith the label "dyssocialpersonality"
and there is some valueto the term. More
importantly, however, it can be fruitful to
learnwhethertheindividual hasmoral val
uesthat direct some of his or her conduct.
Kohlberg and Gilligan offer two setsof in
sights that can be very important to foren
sic evaluationsof domesticviolencecases.
Kohlberg’s traditional understanding of
moral thinking describesmale patternsas

rule following behaviorwhile Gilligan has
shownthat women’s moral thinking is rela
tionship contextual. While men rely on
codes of conduct look at gangs again,
womenaremorelikely to solve moral issues
basedupon the natureof their relationship
to the otherperson.

6. Cognitive status: The assessmentof
cognitive statusand capacity is one of the
morecomplexandworrisomefeaturesof the
biopsychosocialassessment.Theindividual’s
cognitive capacity can be significant to a
finding of guilt or innocenceand can, to a
lesserextentbe relevantto sentencing.The
individual’s cognitive integrity is in some
respectsthe heart of the biopsychosocial
assessmentas all of the individual’s bio
logical, social, developmentaland environ
mental factors shapethe fundamentalcog
nitive abilities that governhow an individ
ual navigatesin the world. The clinician
will want to ground observationsin formal
assessmentquestionsandlor referencesto
theindividual’s history.Thecognitive status
shouldbe evaluatedin the following areas:

a Level of consciousness:When the in
dividual is not alert, she or he should be
assessedfor intoxication or other pheno
menathat can alter consciousness.

b Orientation: The clinician should
explorethe individual’s orientation to self,
placeand time when thereare indications
of disturbance of thinking, as in schizo
phrenia or dementia. Orientation to time
shouldbe carefully judgedif the individual
is in an institution. Living in these
environments destroys both reference to
date,day of the weekandeventime of day
and it destroys the significance of the
passage of time. Orientation to time
becomes,therefore,meaningless.

c Attention and concentration: The
individual’s degreeof attending should be
assessed.This canbe doneby giving her or
him an exercisesuch a subtractingserial
sevensfrom 100 or repeating key phone
numbersbackwards.Impairmentof concen
tration can be either indicative of serious
mental disorder or simply high levels of
stressand preoccupation.When the clini
cian observes attentional deficits, the
individual’s history shouldbe consultedto
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seeif therearesituationalor developmental
factorsrelevantto this phenomenon.Initial
indication of impairment should result in
further testing to obtain a more discrim
inating picture of the condition.

d Languagecomprehension:The individ
ual shouldbe ableto identify phenomenaor
objects.If thereis evidenceof inability to do
this, it might be an indication of serious
cognitive impairment secondaryto tumor,
headinjury or mentaldisorder.The individ
ual’s basic ability to read and write should
be assessed.Does the individual compre
hend the words and conceptsused in the
interview? Again, as with other aspectsof
the biopsychosocial,the clinician shouldbe
awareof cultural factorsthat caninfluence
thesefindings.

e Memory: Theclinician shouldexamine
the individual’s memoral capacityfor short
term, intermediate term and long term
functions. All memoral impairmentsmust
be reconciledwith history findings. Short
term memory is assessedby giving the in
dividual threeunrelatedwords to recall in
threeto five minutes.If the individual fails
to do this, the testshouldbe doneagaintwo
or three times throughout the interview.
Long term memoryis assessedby obtaining
information from the individual’s past as
in severalyearsago.Intermediatememory
testsshouldfocuson eventsthat aredaysto
weeksold. Memoral disorderrequiresvery
careful assessment.Deficits can be either
attributable to psychological trauma or
neurological events strokes, head injury,
etc. or psychiatric illness schizophrenia.
Forensiccasessometimespresentthe clini
cian with instances of selective memoral
impairments where one set of events is
rememberedwith clarity while others are
not. The use of the term "selective" implies
a deliberativeact and shouldbe avoidedin
all but themostegregiouscases.Memory is
a complex cognitive processand is influ
encedby many factors. The safestclinical
path is depict it accuratelyand thoroughly,
but to beparsimoniousin drawingcausative
inferences.

f Fund of information: The individual’s
fund of basic information about the world
shouldbe assessed,but in the contextof his
or her world. This might meanthat the in-

dividual hasan abundantfund of informa
tion aboutherextendedfamily, buthasn’ta
clue who is presidentof the United States.
Onecan ask the individual to give the num
ber of nickels in a dollar and other money
relatedquestions.Theclinicianshouldmove
from personal spheresto public ones in
assessingthis areaof cognition.

g Calculation: Appropriate to the in
dividual’s level of education, he or she
should be evaluatedfor basic arithmetical
ability. Simple addition and subtraction
equationscanbe usedfor this purpose.One
can ask the individual to make changeon
imaginedpurchases.

h Spatialrepresentations:Theindividual
should be asked to make Bender-Gestalt
drawingson a plain white sheetof paperto
detectsigns of certain neurologicaldeficits.
Theseinclude simplegeometricsas well as
a clock face, cross figure and intersecting
wavy lines.

i Abstraction: The individual’s ability to
work with abstract ideas is an important
part of overall cognitive capability and it
shouldbe assessedwithin the contextof the
individual’s educationaland cultural back
ground.Abstractionis testedby the use of
proverbsand reasoningexercisesthat call
for the detection of similarities in named
objects.One of the advantagesof usingpro
verbsis that they canbe adjustedto differ
ent cultural contextswhenindicated.

j Executive functioning: The clinician
shouldassesstheindividual’s ability to plan
future actionsandto inhibit impulses.This
is essentiallyan evaluation of frontal lobe
functioning in the individual. When the in
dividual has a history suggestiveof closed
headinjury, this issue needsparticularly
close attention. Closed head injury often
affectsthe frontal andprefrontal lobes and
this createsimpairment of executive func
tions. The individual can be asked, "When
you feel the urge to - [drink more, steal
something,drive fast,etc.],what keepsyou
from doing it?" Or, "How do you plan out
your time off from work?" "What is the
furthest time in the future that you might
plan something?" "How do you budgetyour
money and how do you keep within your
pay amounts?"
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k Judgment:The clinician shouldassess
the individual’s quality of judgment as
evidencedin thetraditional questionsabout
why people pay taxes, why cars are li
censed,what would he or she do with a
stamped addressedenvelope that was on
the sidewalk, etc. The responseson these
itemsgive onethe feel for the way in which
the individual makesjudgment decisions.
After examining some of these more ab
stractquestions,it can be useful to ask the
individual to give someexamplesof actions
he or she hastaken that would be good ex
amplesof soundjudgment.The individual’s
selectionof items canbe almost as informa
tive asthe contentof the decisionthat he or
she reports.As referencedabove,the indiv
idual’s moral thinking shouldbe examined.
It should be looked at descriptively and
then shouldbe evaluatedfor its degreeof
congruencewith the individual’s culture
and society at large.

The mental status becomesall the more
critical when the individual gives multiple
history eventsthat might suggestimpaired
cognitive ability. When thereis a collection
of theseevents, the clinician should use
greatcarein capturingthespecific qualities
of the individual’s thinking, feeling and
acting and render those in the context of
brain functioning. It is not uncommon in
forensic populationsto discoveran individ
ual born andraisedin povertywho also has
a likelihood of fetal exposure to alcohol,
tobaccoand/ordrugs,physicaland/orsexual
abuse,poor educationalsupportsand adult
exposuresto a variety of unconstructive
environments. All of these factors can
contributeto impairedcognitive ability and
this is why it is so critical to assessthis
domain so thoroughly. The biopsychosocial
should show the ways in which social and
psychological factors influence biological
ones and the other way around. Juries
might be morecompassionatewith organic
impairments than psychological or social
ones,becausethey can appreciatehow a
damagedbrain can influence behaviorbut
few understand the obverse. It is less
known that social and interpersonal en
vironments can influence the development
of brains.This can andshouldbe explained
through the use of simple developmental
models that are easy for lay persons to
grasp.For instance,ask thejury what it

envisionswould be the result if we took a
child’s injured leg and wrapped in a cast
from age 9 to 26? What would the func
tioning capacitybe of that oneleg whenthe
personhas becomean adult? This is not
unlike what happenswhen we"wrap" a de
velopingbrainin simple,neglectfulenviron
ments - it simply does not develop the
structuresthat othershavefor thinking.

VII. Medical Conditions: Theindivid
ual should be assessedfor health problems
with particular attention to those disorders
that might haveimpacton mental functioning.
Individuals with chronic and largely untreat
able conditions can be subject to mood dis
orders, distortions in thinking and behavior
problems. The biopsychosocial assessment
shouldinclude a review of systemsso that the
clinician can detect unnoticed disordersthat
might requireeithera referral for treatmentor
that might influence a clinical impressionof
mentaldisorder.In the assessmentof domestic
violence,the clinician should pursuequestions
about the history of injuries incurred in these
actsandthe treatmentsthat might havebeen
received.Someindividuals will give evidenceof
lasting impairments from these injuries be
causeof the severity of attack and a spousal
prohibition of seekingmedical care.

Theindividual’s healthhistory cannotbetaken
by simply asking whether the individual has
any physical problems. The inquiry must be
formal and go through all organ systems.A
health history or screeningform of some sort
should be employed. This can include basic
information about family diseasesthat have
strongcorrelationwith genetictransmission.If,
for instance the clinician is evaluating an
individual who gives evidence of memoral
vaguenessandpoorcognitive complexity andit
is discoveredthat he or she has an extensive
family history of early-onset Alzheimer’s
Disease,then the relevanceof clinical findings
takeson new dimensions.

VIII. FunctionalAssessment:Individ
ual who present with significant levels of
impairment and diagnosesof major mental
disorder needto be assessedfor their level of
functioning.This is donebecausediagnosisand
clinical descriptors alone fail to capture the
degree to which disorder interferes with the
individual’s life. ‘A functional assessment
identifies thoseareasdaily living that are
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impinged upon by disorder or condition. It
mustinclude the findings from the assessment
of physicalas well asmentalhealth.Self care,
shopping, tending to financial matters, se
curing medical and other treatmentservices,
using transportation, keeping house, main
taining social contacts,all form a part of the
functional assessment.

The clinician should also assessthe individ
ual’s adaptivestrengthsthat canbe built upon
in either treatmentor rehabilitativecare. The
individual might havedemonstratedcapacities
that haveeither beenignored in the psychia
tric or psychologicalevaluationsbecausethey
are not overtly clinical in nature.Even simple
social skills or avocationalinterestsshouldbe
reviewedfor their potential as positive factors
in the individual’s future.

IX. Integrative Assessment and
Clinical Impression: The integrative
assessmentof the individual needsto account
for all the disordersand significant findings of
the precedingheadings.What this assessment
does is pull the elements together into a
comprehensiblewhole that makessenseof all
the comorbidities and problemsfrom the his
tory. This is theplacein the evaluationwhere
the themesmentionedat the beginning of this
article become important. The integrative
assessmentshouldbuild a plausibleportrait of
the individual and place the individual’s
decisions in the context of real life stressors
and real environmental factors. The salient
must be delineatedfrom the plethoraof details
and it must be renderedin plain and clear
ways. Labels may be used - but with caution.
They can have the opposite to the intended
effect. Insteadof summarizing,they can have
the effect of overriding all of the complexities
that the biopsychosocialhas developed.

The integrative assessmentshould show how
all the parts of the history work togetherto
producea life with which otherscan identify.
Severity must be shown, but made familiar,
notbizarre. If thereis substanceabuse,it must
be woven into the fabric of the individual’s
existence,not left hanging as a separateand
independentpathology.

Lastly, theintegrativeassessmentdrawsinfer
encesaboutthe degreeof freedomwithin which
theindividual lived. It delineatesconstraintsin
the person’slife; constraintscausedby cogni

tive impairment, by heritablemood disorder,
by poverty,by being therepeatedvictim of bat
tery, etc. It rendersthe individual as one who
is makingdecisions,but in a very limitedworld
of options.

X. Recommendations: The clinician
should state those services or settings from
which the individual might take benefit. This
is most important in sentencing processes
where the court must considerrehabilitation
potential. It is foolish to offer prognosesgiven
the level of impairmentof most forensiccases,
but a descriptionof servicesthat theindividual
can benefit from is a realistic undertaking.
Theserecommendationsshouldbe specific and
should relate clearly to the salient featuresof
the individual. They shouldbefeasibleand not
idealistic.

Conclusion

The biopsychosocialis a complex evaluative
tool that can bring greaterdepth and realism
to the handling of forensic cases.In defense
strategies,it can form the backbone of the
humanisticdefensewherethe pain andsuffer
ing of the defendant can be translated into
meaningful food for thoughtin thejuror. One
of the ironies of the processis this: in order for
the assessmentto adequatelyrenderthe hu
manity of the defendant,it mustfirst makeuse
of the most detachedclinical processes.Strong
feelingspositive or negativeon the part of the
examinerin the assessmentphasecanlead to
distorted findings and thesedistortions can
haveprofoundconsequencesfor the life or free
dom of the defendantand for the conscienceof
the clinician.
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ReasonableDoubt in Real Cases-

Patterns for Total Victory
FRANKHADDAD’S CLASSIC CLOSING ARGUMENTS

http: www.barefoot.comtvp

HOW EXTENSiVE ARE SOCIAL HISTORIES?

What constitutesan adequatesocial history?The amountof time and energydevotedto
collectingcollateral datagenerallydependson variablessuchasthe natureof the offense,
the charges, the presenceor absenceof a history of mental illness, and the possible
punishment.Social historiesin non-capitaloffensesrequire lesstime to completebut are
nonethelessimportant.

- Lee Norton, Ph.D., Toward A Better Understandingof the
Importanceof PsychosocialHistories in ForensicEvaluations,

TheAdvocate,Vol. 18, No. 5 September1996 at 81.

New Director of DPA’s Law Operations Division

Effective October14, 1996, DaveNorat, 48, assumedleadershipof the
Law OperationsDivision of the Departmentof Public Advocacy. Any
correspondenceor questions regardingthat Division should now he
directedto Dave. Davebeganwith DPA in 1974.

A long time advocatefor alternative sentences,Dave will still be
available for consultingon sentencingand diversion plans. Dave will
continuehis work in bringingaboutsystemschangein thewaythat the
criminal justice system dealswith offenderswith mental retardationor
mental illness.
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"Guess Who’s Coming to Dinner?":
Setting a Place for the Foreign
Mental Health Expert

Honour a physician with the honor due unto
him for the uses which ye may haveof him...
Theskill of the physicianshall lift up his head:
and in the sight of great men he shall be in
admiration.

- Apocrypha
Ecclesiasticus38: 1-3

Themoreignorant,reckless,andthoughtlessa
doctor is, the higherhis reputationsoarseven
amongstpowerful princes.

- DesideriusErasmus
Praise ofFolly, 1509

Every doctorwill allow a colleagueto decimate
a whole countrysidesooner than violate the
bond of professionaletiquette by giving him
away.

- GeorgeBernardShaw
The Doctor’s Dilemma, 1911

I have noticed that doctors who fail in the
practice of medicine havea tendency to seek
one another’scompany...A doctor who cannot
take out your appendix properly will recom
mend you to a doctor who will be unable to
removeyour tonsils with success.

- ErnestHemingway
A Farewell to Arms, 1929

The use of foreign mental health experts Ill
broadensthe scopeof scientific and technical
assistanceavailableto defendants.Freshfaces,
freshminds,andfreshideasstimulatecreative
thinking, and inspire innovative new ways of
approachingcases.In addition, theseexperts
may lend an advocatethe advantageof sur
prise,and their impressive-soundingandeven
novel credentials may favorably impress
judges,juries, and opponents.They may also
provideyour only option for professionalmen
tal health assistance,asdomesticexpertsmay
shuncasesof local notoriety, or may be reluc
tant to be placed in a situation compelling
unflattering and public reflection on a col
league’sclinical judgment.

Utilization of foreign experts also serves to
keepdomesticexpertson their toes.

Thereis nothing new aboutemployingforeign
mental healthexperts.Thesepersonsare rou
tinely invited into the Commonwealthto con
sult with attorneys,examinedefendantsand/or
witnesses,and testify regardingthe results of
their evaluations.

What many attorneysdo notrealizeis that the
performanceof a mental health examination
mayconstitutetheunauthorizedpracticeof the
foreign expert’s professionin this jurisdiction.
For example,KRS 3 19.010"Definitions" pro
vides, inter alia, the following:

[3] "Practice ofpsychology"meansrender
ing to individuals, groups, organiza
tions, or the public any psychological
service involving the application of prin
ciples, methods,and proceduresof under
standing, predicting, and influencing
behavior, suchasthe principlespertaining
to learning, perception, motivation, think
ing, emotions, and interpersonal relation
ships; the methods and procedures of
interviewing, counseling,and psychother
apy; ofconstructing, administering, and
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interpreting tests of mental abilities;
aptitudes, interests, attitudes, person
ality characteristics, emotion, and mo
tivation. The application ofsaidprinciples
and methodsincludes, but is not restricted
to: diagnosis,prevention,and amelioration
of adjustmentproblemsand emotional and
mentalnervousdisordersofindividuals and
groups;educationaland vocationalcounsel
ing; the evaluation and planning for effec
tive work and learning situations;amid the
resolution of interpersonaland social con
flicts. [emphasissupplied] 121

According to KRS 3 19.005"Practiceof psycho
logy and useof title by personsnot licensedor
certified prohibited":

No person shall engagein the practice of
psychology..- or hold himself[or herself] out
by any title or description of serviceswhich
incorporatesthe words"psychological,""psy
chologist,"or "psychology," unlesslicensedor
certified by the board. No personshall en
gagein thepracticeofpsychologyin a man
ner that implies or would reasonably be
deemedto imply that I’sJhe is licensedor
certified, unlessIs]heholdsa valid licenseor
certificate issuedby the board.

It is clear from thesestatutoryprovisionsthat
the performanceof a clinical mental health
examination,forensicor otherwise,would meet
thebasiccriteria for the practiceof psychology.

The potential consequencesof unauthorized
practice are described in KRS 319.990
"Penalties":

[1] Anypersonwhoviolates anyof thepro
visions of this chapter shall be guilty of a
misdemeanorand, upon conviction, shall be
punishedby imprisonmentfor not morethan
six 6 months,or by a fine ofnot morethan
five hundreddollars ‘$500, or &v both fine
or imprisonment,andeachviolation shall be
deemeda separateoffense.

[2] Either theAttorney Generalor the appro
priate Commonwealth’sor county attorney
shall have the authority to prosecute
violations [of KRS310].

The Ethical Principles of Psychologists and
CodeofConduct[3] may be interpretedascom
pelling any domesticor foreign psychologist

aware of unauthorizedpractice to intervene.
Standard8.05 "ReportingEthical Violations"
providesthat:

If an apparentethical violation is notappro
priate for informal resolution...or is not
resolvedproperly in that fashion,psycholo
gists takefurther action appropriate to the
situation, unless such action conflicts with
confidentialityrights in waysthat cannotbe
resolved.Suchaction might include referral
to state or national committeeson profes
sional ethics or to statelicensing boards.

It is not difficult to imagine the effect on a
foreign mental health expert’s credibility, and
by extension,the client’s legal situation, if an
opponentwereto discoveror querytheexpert’s
"unauthorized"professionalpracticewithin the
bordersof the Commonwealth.

Doesthis meanthat attorneyscannotor should
not employ the foreign mental health expert?
Of course not. They must, however, jump
through the statutory hoops germaneto the
various professions. For psychologists, for
example,KRS 319.015"Activities not included
in the practiceof psychology"makesit "legal"
to employ the foreign mental health expert
whenhe or sheis:

[8] [A] nonresidenttemporarily employedin
this state...renderingpsychologicalservices
for not more than thirty 30 dayseverytwo
2 years, if [s]he holds a valid current
licenseor certificateas a psychologistin his
[or her] homestateor countryand registers
with the boardprior to commencingpractice
in the Commonwealth.

This statutoryschemecompelssomeadditional
investigationon the part of the attorney,aided
by the foreign mental health expert. Doesthe
expert’shomejurisdiction specifically designate
its professionalsas"psychologists," or is some
other term employed?Are the "license" and/or
"certificate’ utilized, or is someothercredential
conferred?[4]

Similar but distinct practice restrictions and
exceptions apply to physicians [5] and social
workers [6]. In addition to these technical
qualifications for professionalpractice, hiring
attorneysshould bearsomeadditional consid
erationsin mind:
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1 Sometimes attorneys hire foreign
mental health expertswhen they are not
licensed to practice in any jurisdiction.
There is a difference between clinical
practice and research which must be
explored.

2 Developing new talent is always a
priority; however,checkwith colleaguesin
otherjurisdictions regardingthe putative
expert’s track records, andconfirm his or
her eligibility and freedom from legal
charges or ethical complaints with the
appropriatestateboard.

3 Somebona fide expertsare not active
in so-called"professional"matters,and in
fact may reject or evendisdainthem.This
issuemustbe identified andremediatedin
advance.

4 In general,rememberthat knowledge
is not always highly correlated with
persuasiveness!

5 Ask new expertsfor vitae, work sam
ples, and copies of relevant publications.
Run thisinformationandsubsequent"sani
tized" work productby a mentalhealthcon
sultant whom you trust, as the casepro
gresses.Thecourtroomis no placeto form a
concreteimpressionas to whetheryour ex
pert’s assistanceis competentandeffective.

References

[1] In this article, the term "foreign" refers
to thoseindividualslicensed,certified,or other
wise residingor practicingprimarily in ajuris
diction other thanthe Commonwealthof Ken
tucky.

[21 Additional definitions are suppliedin
201 KAR 26:1214 "Scopeof practice",which
describes"clinical psychological services" as
including:

[a] Psychologicaltesting and the evalua
tion or assessmentof personalcharacteris
tics such as:

1. Intelligence;
2. Personality;
3. Abilities;
4. Interests;
5. Aptitudes; and
6. Neuropsychologicalfunctioning;

[hi psychotherapy;
[c] counseling;
[dl psychoanalysis;
[el hypnosis;
[I] biofeedback and behavioral analysis

andtherapy;
[g] diagnosisandtreatmentof mentaland

emotionaldisorderor disability;
[h] alcoholism and substanceabuse dis

ordersof habit or conduct;
[i] the psychologicalaspectsof:

1. physicalillness;
2. accident;
3. injury; or
4. disability;

Iii] psychoeducationalevaluation,therapy,
remediation,andconsultation;

[k] assessmentdirectedtowarddiagnosing
the natureand causes,and predicting
the effects, of subjective distress of
personal,social andwork dysfunction;
and of the psychologicalandemotional
factorsinvolved in andconsequentto,
physical diseaseanddisability. Proce
dures may include: interviewing, and
administeringandinterpretingtestsof
intellectual abilities, attitudes, emo
tions, motivations, personalitycharac
teristics,psychoneurologicalstatus,and
otheraspectsof humanexperienceand
behaviorrelevantto the disturbance;

[1] Interventiondirectedat identifying and
correctingthe emotionalconflicts,per
sonalitydisturbancesandskill deficits
underlying a person’sdistress or dys
function. Interventions may reflect a
varietyof theoreticalorientations,tech
niques,and modalities.Thesemay in
clude: psychotherapy,psychoanalysis,
behavior therapy,marital and family
therapy, group psychotherapy,hypno
therapy, social-learning approaches,
biofeedbacktechniques,and environ
mentalconsultationanddesign;

Em] professionalconsultationin relation to
assessmentandintervention;

En] program developmentservicesin the
areasof assessment,intervention,and
consultation;and

[o] supervision of clinical psychological
services.
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Thereare relevantdistinctionsbetweenrestric
tion of unauthorizedpracticeon the onehand,
anddefinition of the scopeof practiceof certain
specialtieson the other,but the latter is illus
trative of those activities which the psycholo
gist performs in the course of his or her
professionalpractice.

[3] American Psychological Association
1992. American Psychologist, 47 1121, pp.
1597-1611.

[4] Note that the statuterefers to a "non
resident." It is often the case that a psycho
logist will live in onejurisdiction and practice
in another.If the "foreign" mentalhealth is in
fact a Kentucky residentonly licensedor certi
fied to practicein anotherjurisdiction, it may
be advisable to clarify this status with the
licensing board in advance, in order to avoid
the admittedly remote possibility of an em
barrassingchallengeat a later date.

[51 KRS 3 11.560"Practice of medicineor
osteopathy without license prohibited;
exceptions"states,inter alia, that:

[1] Exceptasprovided in subsection[2] of
this section, no person shall engage or
attempt to engagein the practiceof medi
cine or osteopathywithin this state...unless
[s]heholds a valid and effective license or
permit issued by the board as hereinafter
provided.

[2] The provisionsof subsection[1] of this
section shall not apply to...

[b] Persons who, being nonresidentsof
Kentuckyandlawfully licensedto prac
tice medicine or osteopathy in their
statesof actual residence,infrequently
engagein the practice of medicine or
osteopathy within this state, when
called to see or attend particular
patientsin consultationandassociation
with a physician licensedpursuantto
this chapter.

There are less complicated and potentially
expensiveways to make the foreign medical
expert"legal" for forensicevaluationpurposes.
According to KRS 311.571 "Qualifications for
license; exception in extraordinary circum
stances":

151 An applicantseekingregular licensure
in the Commonwealthwho was originally
licensed in another state may obtain
licensure in the Commonwealth without
further testingandtraining if the applicant:

[a] Has beenendorsedin writing by the
applicant’s original licensing state as
being currently licensedin good stand
ing in that state; and

FbI Would have satisfied all the require
ments for regular licensure described
in the precedingsubsectionshad the
applicant soughtoriginal licensure in
this state.

16] Forsocialworkers,KRS 335.030"Prac
tice without license prohibited; use of titles’
provides,inter alia, that:

/NJo personshall engagein the practice of
social work unless[s/he is licensed in ac
cordancewith theprovisionsofKRS335.010
to 335.160and335.990,and nopersonshall
hold himselfout to the public by any title or
description of servicesrepresentinghimself
as a "Certified Social Worker," or "Social
Worker," or any other title that includes
such words exceptas such usage of title or
descriptionis authorizedby KRS335.010to
335.160and 335.990.

The following option is afforded by KRS
335J.20 "Licensure without examination;
reciprocalagreementbetweenstates":

The boardmaygrant theappropriatelicense
without examination to any personwho at
the time of applicationholdsa valid license
from another stateand who meetsthe cur
rent minimum requirementsfor licensurein
Kentuckyprovided a reciprocal agreement
existsbetweenthe states.

ERIC DROGIN, J.D., Ph.D.
P.O. Box 22576
Louisville, KY 40252-0576
Tel: 502 629-8885
Fax: 502 629-7788
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trial consultation,whohas testifiedin over150
civil and criminal jury trials. A faculty member
of the Universityof Louisville Schoolof Medi
cine, Dr. Drogin servesas a staffpsychologist
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a Professor in the University of Louisville
Schoolof Medicine’sDepartmentofPsychiatry
and BehavioralSciences,and is currently Chief
Psychologistfor the Norton Psychiatric Clinic
in Louisville. He hasservedin thepast in such
roles as Director of Continuing Education for
the AmericanAcademyofForensicPsychology,
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Boyce F. Martin, Jr. Inducted asChief Judge of the
United StatesCourt of Appealsfor the Sixth Circuit

JudgeBoyceF. Martin, Jr.wasinductedOctober 1, 1996 as ChiefJudge
of theUnitedStatesCourtof Appealsfor theSixth Circuit. ,JudgeMartin
succeedsformerChiefJudgeGilbert S. Merritt whose termexpired.

JudgeMartin wasoriginally appointedas a Circuit ,Judgeof theUnited
StatesCourtof Appealsfor theSixth Circuit on September26, 1979,and
hasservedas Circuit Judgefrom thatdateuntil thepresent.Before his
inductionasCircuit Judge,JudgeMartin wasamemberof theKentucky
Courtof Appeals,servingas its chiefjudgefrom the creationof the court, in 1976, until he took oath as Circuit
Judge,in 1979. From 1974 until 1976, JudgeMartin servedas a JeffersonCircuit Court Judge,both in the
CommonPleasBranchandin theChanceryBranch.Prior to joining thejudiciary in 1974,JudgeMartin worked
in theUnited StatesAttorney’s Office for theWesternDistrict of Kentucky, andlater practicedlaw privately
in Louisville. He also servedas a law clerk to JudgeShackelfordMiller, Jr. on the United StatesCourt of
Appealsfor the Sixth Circuit.

JudgeMartin receivedhisundergraduatedegreefromDavidsonCollegein Davidson,North Carolina,graduating
in 1957. Following military service,JudgeMartin receivedhis law degreefrom theUniversity of Virginia School
of Law in 1963.He hasmanycivic interestsboth insideandoutsidethebar. He hasrecentlycompletedan eight-
yeartermof serviceas Chairmanof theBoardof Trusteesof thel.W. BernheimFoundation,which operatesthe
BernheimArboretum in Clermont,Kentucky, nearLouisville. In addition,he hasservedasVice-Chairmanof
the Boardof Trusteesof HanoverCollege in Hanover, Indiana;he currently servesas a Trusteeof Davidson
Collegein Davidson,North Carolina.He hasserved,as well, on manycommitteeswithin the American Bar
Associationandthe Judicial Conferenceof the United States.The induction ceremonywas presidedover by
Circuit JudgeNathanielR. Jones.For further information,contactJamesA. Higgins, Circuit Executive,513
564-7200.
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Effectively SeekingFunds for a DefenseStatistical
Expert: Factfinding in the Faceof Uncertainty

It has been seenin courtrooms across the na
tion: The DNA expert tells jurors that the
chancethat the blood found at the crime scene
belongsto someoneotherthanthe defendantis
less than the chancefor winning the lottery.
Facedwith such damningevidence,what is a
defenseattorneyto do? Even an attorneywith
somebackgroundin scienceis not qualified to
do thecomplicatedstatisticalanalysisinvolved.
Consequently,that attorney’s cross-examina
tion of the expert leavesmuch to be desired.
Too often,attorneysfinds themselvesgrappling
with the myriad of numbersusedby the ex
pert, searchingfor some way to communicate
the limits of the findings, while the jurors
becomeincreasinglysupportiveof the expert’s
testimony.

Another situation too often seenin American
courtrooms: the defendant,a black male, has
beenindicted by a predominantlywhite grand
jury taken from a majority black community.
Defensecounselknows that she can havethe
indictment dismissedif she can prove the dis
crimination. However, discriminationis an os
tensibly randomprocessand is almostimpos
sible for the attorney to prove on her own.
Evenattorneyswith somebackgroundin sta
tistics aresimply unableto do the complicated
analysis neededto yield accurate - and be
lievable - results.

In these situations, defenseattorneys must
seek the assistanceof an expert in statistics.
When the client is indigent, securingan expert
means convincing a court to provide funds.
This article to providesattorneysa framework
to convince a judge that statistics can assist
the reliability of the fact finding process,and
that in the interestsof ensuringthat reliabil
ity, two statisticiansare almost alwaysbetter
than one. Convincing the trial court of those
basicfactswill put an attorneywell on herway
to receiving the expert funding for a defense
statistician her client needs to effectively
presentthe case.

What is the field of statistics?

In the beginning,sciencewas simple. You ob
servedan event, andtried to explain it. End of
story. Thus, Aristotle could tell the world with
absoluteconviction that therewereonly a fin
ite numberof elements,becausethosewerethe
oneshe could see. In otherwords,the scientific
processconsistedof two steps:empirical obser
vationandhypothesis.SeeBernardDixon, The
ScienceofScience:ChangingtheWayWe Think
8-9 1989; IsaacAsimov,NewGuideto Science
6-10 1984.

This methodprovedunsatisfactory.Our obser
vationswould differ from our hypotheseswhen
the circumstanceschanged.So, a new element
of the scientific processevolved: experimenta
tion. Experimentationworks on a basicprinci
pie of logic: in order to prove that a particular
event or condition was causedby one factor,
one has to exclude all the other possible fac
tors. Thus, when conductingan experimenta
scientist manipulatesher environmentto ac
count for all possiblefactors. Only then will
she be able to exclude thosefactors from con
sideration. SeeDixon, supra, 12-15; Asimov,
supra, 12-14.

Whenexperimentsweresimple, this was easy
to do. Galileo proved that gravity affected all
things equally by dropping rocksfrom a tower.
However,asexperimentsbecamemorecompli
cated,it becameharderfor scientiststo mani
pulatetheir environmentto the point that they
coulddrawreliableconclusionsfromtheir data.
Thus, the needfor statistics.

Statistics tries to solve a numberof problems.
First, statisticianstry to accountfor and cor
rect error in the measurementof data. Mea
surementerrors often arise in the context of
surveys. For example,scientistsstudying the
relationship between dietary cholesterol and
cholesterol levels in the blood neglected to
accountfor smokingwhentakingtheir data.As
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a result, it was unclearwhetherthe resultsof
that data were attributable to dietary choles
terol, or to the fact that manypeoplewith bad
diets also smoke. Statisticianswere able to
partially offset that error. Consequently,med
ical scientistswere able to draw meaningful
conclusionsfrom what would have otherwise
beenhopelesslyunreliabledata.

Second,statisticstries to compensatefor extra
polationerror. Particularly when dealingwith
social science experiments,or other experi
mentson humanconditions,it is impossibleto
gathera completedataset. Without statistics,
it would be impossibleto determinethe extent
to which the results of that dataset could be
used to predict results from subjectsoutside
the dataset. If you took a surveyof 400people,
and all you knew wasthat, if the electionwere
held today, 40% would vote for A, and 60%
would vote for B, you couldnotusethat to pre
diet who the votersin that jurisdiction would
actuallyvote for. It could bethat all 400 of the
participantswere residentsof a small repub
lican enclavein rural Virginia. Or, they could
be Hutu tribesmenin Rwanda,who areneither
eligible to vote, nor familiar with the candi
dates. However, if you applied statistical
standards,such as the likelihood that the
participantswould vote, or the geographicand
demographicmakeupof the sample,you can
use that small sampleto predict the result of
an election in a nation of 250,000,000.

Statistics accomplishesthis useful function
becausestatisticiansare willing to admit that
error is part of the process.The reasonthis is
useful is fairly evident.The standardsfor abso
lute scientific proof are almost impossible to
meet. For somethingto be a scientific fact, it
must alwaysbe true. However, statisticsutil
izes probability to allow scientists to draw
meaningful, useful conclusions in circum
stanceswhereabsolutetruth is impossible.It
redefines "proof’ so scientists can utilize
information that would previously be consid
ereduseless.Thus, scientistscantreatcertain
conclusions as facts, without having to suc
cumb to the standardsof scientific proofwhich
are impossibleto meet in the real world. In
short, statistics is a scientific processwhich
permitsscientiststo make meaningfulguesses
andusethem.

However,that statementdoesnotcover one of
the fundamentalproblemswith statisticsand

the law. The fact that statisticiansapply the
scientific principles of probability to permit
meaningfulconjecturedoesnothing to explain
the processof statistics.It merelyexplainswhy
statistics is useful. The process, or art, of
statistics usesscientific and logical principles
to decidethe relationshipbetweenrelevantfac
tors. Logically, it is easyto seewhy theserela
tionships cannotbe proven, since it is the un
certainty in theserelationshipswhich creates
the needfor statisticsin the first place. Thus,
the use of assumptionsis implicit to statistics.
Theseassumptionsare "gap fillers" which fill
in the missing facts which would, in the ab
senceof statistics, prevent scientific conclu
sions. Statistics is therefore the rules for
assumptions,i.e., the use of scientific, mathe
matical and logical rules governing when,
where,and how assumptionscanbe used.

Statistics is both the scienceof
conjecture and the art of assumption.

Statisticsis beneficial becauseit allows us to
draw conclusions in situations where the
standardscientific processis unavailing.

Statistics is imperfect because it requires
statisticians to make difficult and often
counter-intuitivechoices,without a completely
solid factual framework upon which those
choicescanbe based.

Statisticsis usefulbecauseit enablesus to find
answerswherethereareno hardandfast ans
wers.At the sametime, statisticsis dangerous
preciselybecauseof the naturethe problem it
was developed to overcome, i.e., the lack of
hardanswers- createsuncertaintyandpermits
abuse.

The Science:How statistics
can be usedin the courtroom

In United Statesv. Shonubi, 895 F.Supp460
E.D.N.Y. 1995, the court, in a lengthy opin
ion, discussedthe valueof statisticalevidence
in factfinding. Statisticalevidencepresentedto
the sentencingjudge in a heroin smuggling
case as to the probability that the defendant
carriedbetween1,000 and3,000gramsof her
oin was held to be admissible. The court
strongly expressed the value of statistical
evidencestatingthat:

November1996, The Advocate,Vol. 18, No. 6, Page44



Funds Granted for DefenseStaticiansCourts which deny themselvesthe help
of statistical tools increasethe risks of
incorrect conclusions.... Putting aside
questionsof cost and availability to both
sides, there is no reason to deny fact-
finders reliable information or analytic
techniques...[T]he law [can1 not afford to
excludehighly probative statistical evi
dence and useful quantitative methods.
Courts ignore whole categoriesof evi
denceonly at their peril. Id. at 516,518.

Statistics is a valuabletool which should not
be ignored. The court also stressedthat
"statistical and non-statistical proof are
intertwined." Id. at 523.

By checking one mode of analysis
against the other, triers improve the
quality of their decisions. This implies
that in evaluatingnon-statisticalproof,
courtsshouldnot lose sight of the poten
tial utility of statistics. Similarly, in
usingstatisticsandotherscientific tech
niques,courts must not ignore the fund
amentalsof inferential analysis,stand
ard heuristic devices,and other techni
questraditionally usedby triers of fact
in assessingthe probative force of evi
dence.Id. at 523.

This is a fact that must be addressedby the
attorneyrequestingfunds for a defensestatis
tician. A review of appellate casesaffirming
the denial of funds for a statistics expert
reveals that courts require additional, tradi
tional factssupportingthe argumentfor which
the expert is requested.The failure to makea
substantialthresholdshowingexplainsthefail
ure of appellatecourts to afford funds for sta
tistical experts.This article empowers attor
neysto persuasivelymakethe thresholdshow
ing. Seealso "Fundsfor Resources:Persuading
and Preserving,"The Advocate,Vol. 16, No. 6
January 1995 at 82.

Caselaw teachesustheseimportantlessons:1
courts and jurors regularly use statistics to
solve legal problems; 2 courts and jurors
regularly listen to statisticiansfrom both the
prosecutionand the defenseto make reliable
decisions;and 3 to obtain funds to employ a
defensestatistician, a substantial threshold
showingis necessary.

Fundshavebeengrantedin Kentucky casesat
the trial anddistrict courtlevel for the employ
ment of defense experts to do statistical
analysisin a numberof cases:

Commonwealth v. Paul Kordenbrock,
Indictment No. 80-CR-i, Boone Circuit
Court, for statistical analysis of the
composition of the grand jury in the
amountof $235.TheexpertwasStephen
E. Edgell,Ph.D.,University of Louisville.

Commonwealthv. William Stark, Jr.,
IndictmentNo. 90-CR-il, ShelbyCircuit
Court, for change of venue survey for
Shelby and Franklin Counties in the
amount of $3,400. The expertwas Wal
ter Abbott, Ph.D.

Commonwealthv. Mark Dunn, Indict
ment No. 95-CR-36, Garrard Circuit
Court, for a changeof venuesurveyfor
Franklin, Garrardand Jessaminecoun
ties in the amount of $2,500. The expert
was Bruce J. Rose, Ph.D., Kentucky
State University.

Kordenbrocki.’. Scroggy,Civil No. 86-186,
federaldistrict court, Covington, $1,463
for the statisticalanalysisof the under-
representationof young personsin the
grand and petit jury pools. John B.
McConahay,Ph.D.,DukeUniversity was
the expert.

Jury Discrimination

One of the most common uses of statistics is
cases in which a party is alleging discrim
ination in the composition of the jury panel.
Thestatisticsareusedto show that theproba
bility of the particularjury panel’scomposition
is so unlikely that discriminationmay be pre
sent in the process.

Castanedav. Partida, 430 U.S. 482 1977 is
theleadingcaseon discriminationin the selec
tion of a grandjury panel. The SupremeCourt
looked to statisticalevidenceto hold that the
Texas "key man" systemfor selecting grand
jurors was unconstitutional under the equal
protectionclause.A studyof the representation
of Mexican-Americanson the grandjury panel
over eleven-yearsdemonstratedthat only 39%
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of grand jury membershad been Mexican-
Americandespitethefact thatMexican-Ameri
cansrepresented79% of the county population.
The courtnotedthe 40% disparity anda statis
tical analysis that the probability of such a
disparity is less than one in 10 to the 140th
powerin finding that a prima facia caseof dis
crimination hadbeenestablished.

The SupremeCourt looked to statistical evi
dence in Duren v. Missouri, 439 U.S. 357
1979 to hold that women were under-repre
sentedon the jury venire in violation of the
defendant’ssixth amendmentright to a jury
trial. The state law in questionexemptedwo
menfrom jury duty if theso requested.Despite
the fact that women represented54% of the
adult population,they consistedof only 15% of
weeklyvenires.

In both of the aboveSupremeCourt cases,the
defensepresentedspecific statisticalevidence
which the governmentrebuttedwith broadat
tack on the assumptionsunderlying the statis
tical evidence.Castanedaat 489-93,Duren at
367-69.

When requestingfunds for an expert to con
duct a study, the defensemust presenta sub
stantial thresholdshowingindicating the

necessityfor suchinvestigation. In McQueenv.
Commonwealth,669 S.W.2d 519 Ky., 1984,
the Courtheld that it was noterror to denythe
defensefunds to conducta searchto determine
proper representationof a cross-section-of the
community on the jury panel becausethe de
fenseattorneyfailedto makea sufficient thres
hold showing. The court noted that therewas
"not one shred of evidence...which indicated
any irregularityor underrepresentation."Id. at
521.

Likewise, in Ford v. Commonwealth, 665
S.W.2d304 Ky. 1983,affd, 841 F.2d 677 6th
Cir. 1988, rejectedthe defense’srequestfor
funds for a secondstatistical investigation. In
this case,the defensedid receive funding for
andconduct an initial study to show discrim
ination in the drawing of the petit jury. The
Court rejected this study becausethe study
used the county censusrather than limiting
the analysisto the "eligible population" - reg
isteredvoters andpropertyowners.The Court
thenrejectedthe defense’srequestfor fundsfor
a correctedstudy becausethe defensefailed to
convince thejudge via a thresholdshowing.

He presentedus with no showing that
the resultsreachedby an additional

The Stagesof Statistical Study and the Potential for Error

1 TheStudyDesign.Entails identifyingthe issueto be studied,assessingthenatureof theinformation required,
determininghow thedatawill be collected,creatinginstrumentsfor collectingthedata,anddefiningasample.
Focuson whether the study documentswhat needsto be proven.

2 The Sample. Is the samplesize adequate?

3 Underlying Assumptions.Are there any flaws in the design assumptions?

4 Data Collection. The expert must properly supervise and control the persons involved in the
gathering of the data. Survey data must be collected in a non-biased fashion.

5 Analysis.The selectionof a statistical method for the purposeof analyzingthedata.

6 ComputerizedAnalysis.Determinewhether: The data were properly recorded on the forms used.The
information was entered into the computer accurately. The computer program designed to
manipulate the data was correctly written and implemented. The computer processed the
information properly.

7 The Results.Summaryof the conclusions.

8 The Limits of Statistics. While the results will reveal whether there is a relationship betweenthe
data, they will not indicate the reason for the relationship.

How to Evaluatean Expert’s StatisticalAnalysis, The PracticalLawyer,April 15, 1982, p. 69.
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expert would have differed, in any
respect,with the results reachedby the
experthe did retain....

Additionally, the statute KRS 31.110
providedfor assistanceto needypersons
chargedwith a crime states that such
personareentitled to be provided with
"necessary services...including investi
gation and other preparation." We do
not conceive that employmentof statis
ticians and mathematiciansto examine
therepresentationof recognizablegroups
onjury venires,especiallyin theabsence
of specific knowledgeof irregularities, to
be included in "necessaryservices."We
know of no statute or principle which
would authorize expendituresof public
funds to conduct a witch hunt. Id. at
308-09.

These cases illustrate the need for defense
counsel to provide judges specific threshold
showings of the necessity of statistics in
showingdiscriminationasusedin the Supreme
Court casesand the needto presentsomeevi
dence of the possibility of discrimination as
part of the requestfor funds.

Jury Selection

In a recent capital case, Randy Haight v.
Commonwealth,No. 94-SC-288,tried in Louis
ville on a change of venue from Garrard
County therewere irregularities in the way
jurors were selected.The case illustrates the
benefit of statistical analysis by a defense
expert.

In order to obtain 14 jurors 12 who would de
cide the case plus 2 alternates, the deputy
circuit court clerk, on her own and not at the
direction of the judge, drew 3 jurors from the
17 left after the exerciseof peremptoriesby the
parties, leaving 14 jurors. These 3 were wo
men, 1 of whom was black. The defenseob
jected to the failure to comply with the selec
tion processof RCr 9.36. As a result, the court
directedthe clerk to drawthejurors out anew
by picking 14 out of the 17, leaving 3 to be
excused.

Against all odds,whenthe clerk redrewthe 14
namesfrom the 17, the statistically highly im
probableoccurred.The clerk explainedit at a
hearingwhich occurred10 dayslater, "it just

so happenedthat the samethreepopped up."
The hearingfurther revealedthat theclerk did
not useballs or cards.She used8-1/2 inch x 3
inch sheetsof paperswith thejurors’ nameson
them.There was a markedphysical difference
between the two sets of juror sheets.The 3
drawnout werefolded. The 14 were not folded
"enoughto make any difference."As the clerk
stated,"every one of them exceptfor the 14,
they were all folded and I straightenedthem
all back out."

It is statistically highly improbable for the
same3 jurors to be randomly drawnout twice
usingdifferent selectionmethods.Ratherthan
a random process,the clerk drew the same
jurors as she had done before as a result of
failing to remix the cards,or dueto usingslips
which had 3 folded and 14 not folded, or put
ting the 3 nameson the bottom of the stack of
names,or someotherhumandefect.Thephysi
cal conditionswere not conducive to random
ness, and made a randomprocessextremely
improbable. While the clerk recalled 10 days
after the event that she shuffled the cards
before the seconddraw, it is possibleshe did
not do that in light of her drawingthe same3.
The clerk’s use of strips of paper of varying
sizes,3 of which werefolded,was not a "...neu
tral selectionmechanismto generatea

jury

Holland v. Illinois, 493 U.S. 474 1990. A
lottery conducted in this mannerwould not
havesufficient public confidenceto be viable.

KentuckyStateUniversity’s ProfessorBruceJ.
Rose, Ph.D. did an extensive analysis of the
probabilities of the abovetwo drawsoccurring
by chance.His statisticalanalysisshowedthat
there are only 15 chancesout of 10,000 tries
that the seconddraw of 14 from 17 would not
haveselectedthe 3 jurors. Statedconversely,
there is a 99.85% chancethat the 3 names
would havebeen pulled on the redraw! This
statisticalanalysisshows that failure to draw
anyof the 3 nameson the redrawdid not hap
penby chanceor randomly. "The mind of jus
tice, notmerely its eyes,would haveto beblind
to attribute such an occurrenceto mere for
tuity." Avery v. Georgia, 345 U.S. 559 1953
Frankfurter, concurring.

In Avery, 60 nameswere drawn from a box
containing names of prospectivejurors. The
white prospectivejurors’ nameswere printed
on white tickets and the black prospective
jurors nameswereprinted on yellow tickets.Of
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the 60 drawn, nonewereblack. Thejudge who
selectedthe names"testified that he did not,
nor had he ever, practiceddiscrimination in
any way Id. at 561. "Obviously thatpractice
makesit easierfor those to discriminate who
are of a mind to discriminate." Id. at 562.
Averyheld that a prima facie caseof discrim
ination was establishedandthe statehad the
burden to disprove it. The "opportunity for
working of a discriminatory system exists
wheneverthe mechanismfor jury selectionhas
a componentpart, such as the slips here,that
differentiatesbetweenwhite andcolored;such
a mechanismcertainlycannotbecountenanced
whenadiscriminatoryresult is reached."Id. at
564. The slips in Haight’s caseweredifferent
iatedwith 3 beingfolded, 14 unfolded, andthe
names of the 14 readable. The statistical
analysis in this case placed a dramatically
precise calculation on the improbability of
eliminating the same3 peoplein two draws.

Other Statistical Issues

Other areasto considerpresentingstatistical
evidence include: jury selection, change of
venue, identification DNA, fingerprints,
bloodtyping, etc..., community standardsin
obscenitycases,mediacontact,andsentencing.

Art: The Danger of Receiving Statistical
Evidence without Effective Rebuttal

The use of statisticspresentsthe dangerthat
mindnumbingnumberswill beerroneouslypro
ducedand relied on by factfinders. In Chumb
ler v. Commonwealth,905 S.W.2d 488 Ky.
1995.The prosecutorattemptedto link a cig
arettebutt found at thesceneto the defendant.
The butt was testedand found to be that of a
type A secretor,the sametype as the defen
dant. Thebrandof the cigarettewasnarrowed
to twelve possiblebrandsone of which the de
fendantsmoked. In closingargument,the pro
secutormultiplied the percentageof the popu
lation who are typeA secretorsby the percent
age of Americans who smoke by the nation
wide shareof the type the defendantusedto
cometo the odds2 in 1000. He misexplainedto
the jurors, "And that’s the odds that [the
defendant] was standing there, 2 in 1000...
would’ve flipped down a Newport cigarette."
Id. at 495.

The Kentucky SupremeCourt found thesecal
culations "completelyunfoundedand in error"

and despitethe lack of objection found "pal
pable error affecting [the defendant’s] sub
stantial rights resulting in manifest injustice."
Id. The Court comparedthe prosecutor’serron
eousstatistical calculationsto the "polygraph
in their unreliability andpropensityto mislead
andmay haveconvincedjurors of modestana
lytical ability that no one but [the defendant]
could havecommittedthe crime." Id. Statistics
can be unintentionally miscalculatedand the
mistakecanbe missedby defensecounsel,the
judge andthejurors. In caseswith more com
plex calculationsthe potential for a mistaketo
passthroughthe court increases.

Casesin which only oneparty offers statistical
evidencepresentthe dangerthat the fact-find
er will be awedby the incrediblenumbersand
incomprehensiblemathematics.This may lead
tojurors taking the understandableshortcutof
merely believing the conclusionmadeby the
expert.Dubose v. State, 662 So.2d 1156 Ala.
Cr.App. 1993, affd, 662 So.2d 1189 Ala.
1995, illustratesdangerof misleadingthefact-
finder andthe importanceof providing the de
fensewith expertassistanceto counteractthis
effect. At trial, the prosecution presented
statistical evidence on the possibility of the
defendant having the a DNA "match" with
samplestaken from the victim. The state’sex
pert first estimatedthat there is a 1 in 500
million probability that the defendant’sDNA
patternwould appearin the North American
black populationand a 1 in 22 million proba
bility that that pattern would occur in the
North Americancaucasianpopulation.Thenhe
statedthat therearebetween15 to 20 million
African-Americanmalesin North Americaex
plaining that "what the statisticstell ushereis
you would only expectto find this patternonce
andwe havefound it." Id. at 1164.

He concludedby stating that his calculations
usedthreestandarddeviations,thusproducing
conservative or significantly underestimated
frequenciesof occurrencethat favor the ac
cusedandthat without the use of standardde
viations, the frequencyof occurrencepresum
ably in the black male population would be
approximately1 in 500 billion. Later on cross
examination,the expertstatedhis calculations
werebasedon a databaseof 1,300 people.Id.
at 1164-65.

To most jurors, attorneysor judges this testi
mony appearsto extremelyconvincingthat the
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samplefound on thevictim is a matchwith the
DNA of the defendant.In this case,this was
critical evidencewhich led to the jury finding
the defendantguilty of murder during a kid
napping, murder during a rape, and murder
during sodomy. The defendantwas then sen
tencedto death.

Before reading further look again at the
testimony by the state’s expert in Duhose,
supra, for errors,assumptions,andmisleading
conclusionsmadeto the fact-finder.

Following is a short list of the problemswith
this expert’stestimony:

1. Assumption.The expert comparesthe pro
bability of finding this particular samplein
the North American black populationpre
sumablyof both sexeswith the numberof
black malesin North America. This is com
paringapplesto oranges.He is making the
assumption that the probability for all
blacks is the sameas the probability for
maleblackswithout any evidencethat this
is so.

2. Study Design.The expertlimits hisexam
ination only to North Americanblack males.
What is the probability that this sample
could be from anotherpopulation? If the
probability of this samplematchingwith an
hispanicmale is 1 in 400 million then the
probability of the assailantbeing hispanic
rather than the sameraceof the defendant
is greater.

3. Sample. What is the evidence that this
sample size is large enough for this
analysis?

4. Data Collection. How was this sample
chosen?How is a black persondefinedfor
this analysis?Is a personwhosegreat-great
grandfatheris white consideredblack?

5. Result. What is the confidenceinterval?In
other words, what is the percentageof er
ror?

6. Result. The expert put the 1 in 500 billion
number in front of the fact-finder without
explainingimportanceof usingstandardde

The following questionsshouldbe askedwhendealing with statisticalevidence:

1. What formula did the expertuse to generatethe final number?

2. Hasthe expertshownthat the formula itself is valid?

3. What doeseachvariable in the formula represent?

4. Does the properuse of the statistical technique,such asthe binomial distribution, the
normal distribution, and regressionanalysisthat the assumptionsare satisfiedin the
instantcase?

5. What is the source for every number that the expert inserted in a variable in the
formula? Is the sourceitself trustworthy? Is the sourceadmissible?

6. Did the proponentmisusethe final numberduring the trial? For example, did the
proponentcharacterizea probability of the defendant’smerepresenceat thecrime scene
as the likelihood of guilt?

7. Is the statisticaltestimonysocomplexandthe final numberso impressivethat thejury
may be overwhelmedor confused?

8. Did the witness exceedhis or her expertiseby attemptingto draw an inferenceon a
questionof law?

Scientific Evidence2d, Paul C. Giannelli andEdwardJ. Imwinkelried, 1993, pp. 476-77.
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viations to reacha reliable conclusionand
why that numbershould not be used.

7. Result. The statement"What the statistics
tell us here is you would expect to find this
pattern onceand we have found it." is ex
tremely misleadingto the lay person.When
a statisticianusesthe word "expect" it is a
term of art analogousto the word average.
For example,if a six sideddie is thrown six
times one would expect that a particular
side would appearone time. In the real
world, we know that it is still possiblethat
a particular side could appearmore than
once. When a statisticiansayshe expectsit
to appearonce in six rolls, what he means
is that given an infinite numberof rolls a
particularside would appearon the average
one out of six times. The statementof the
expert in this caseis as if he said "There is
a onein six chanceof this side appearing.
We haverolled the die twice and one time
the side appearedsowehavefound the side
and it will not appearagain in the next four
rolls." To understandtheweight to give the
statement, the fact-finder should be in
formedwhatthe probability is of the side or
DNA pattern occurring more than once
would be.

This list representsjust a few areasin which it
would be necessaryfor the defenseto haveac
cessto its own expertfor assistancein discov
eringtheseproblems,effectivelycross-examin
ing the state’switness, explaining the impor
tanceof the assumptionsandvocabularyused
to the fact-finder and rebutting the state’s
evidence.

In Dubose, supra, the trial defenseattorney
wasdeniedfunds for his own expert. In an ef
fort to rendereffective assistance,the attorney
wasforcedto attemptto demonstratethe com
plexity of the issueandthe possibilityfor error
of the evidencepresentedby thestate’sexperts
throughcross-examinationwithout the aid of a
defenseexpert.Counsel’suneducatedquestions
promptedfour or five of thejurors to tell the
courtthat they understoodtheevidenceevenif
the attorneydid not, andthejurors askedthat
they not haveto listen to any morequestions.
Id. at 1185.

The appellatecourt recognizedthe need for a
defenseexpert:

[Tb thejury, his questionssoundednit-
picking, confusing, and ignorant and
were not as interestingas the lesson in
genetics they had just received. This
cross-examinationdid not sufficiently
counterthegeneralandoverly simplistic
and consequentlymisleading explana
tions of an incredibly complexprocess....
Clearly,their commentsto the trial court
indicated that severaljurors considered
that they understoodthe techniqueas
they had followed the stateexperts’ ex
planations,but their clear signal that
they unquestionablybelieved that they
could see the matchesthemselvesand
did not fathomor effectivelyevaluatethe
complexity of the technique.... "[1111-
equippedcross-examiners,the tendency
of jurors to be awed by the cutting-edge
technologyand unimpressedby the nit-
picking of the defense,andthe possibil
ity of improperpresentationandthe use
of statistics increasethe difficulty of a
successful attack of the profiling tech
nique."JanetC. Hoeffel, Note,The Dark
Side of DNA Profiling: Unreliable
Scientific Evidence Meets the Criminal
Defendant, 42 Stan.L.Rev. 456, 517
1990. Id. at 1186-87.

Thejurors tend to acceptthe conclusionof the
"expert" in the field and become frustrated
with the lawyer who becauseof his lack of
knowledgeis unableto launch a focusedcross-
examinationon the specifictroubleareasin the
expert’s testimony.The practical effect of de
fensecounselnot having accessto its own ex
pert is that ratherthangiving an effective and
time-efficient cross-examinationwhich enables
thejuror to fully understandthetestimonybe
ing presented,counselis forcedto blindly flail
about in search of the question which will
serve to shedlight on the complexity and un
certaintyof the evidence.

Ultimately, afterwatchingthis direct andfeeb
le crossof the expert the jurors may, without
truly understandingthe evidence,accept the
expert’s conclusionas the truth on the issue.
This allows the prosecution’sexpert to sup
plant the juror’s responsibilityasthe finder of
fact. SeeMahan v. Farmers Union Cent. Exch.,
Inc., 768 P.2d 850, 857 Mont. 1989 "statis
ticians may testify that their statistical test
show or do not show patterns...but may not
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testify to the ultimate conclusion. The jury
shouldbe the final arbiter of that issue.".

This danger is at its greatest in a criminal
case.

Protection of defendants in criminal
caseswarrantsspecialconcern,butbur
dens of proof and existing rules of evi
dence, as well as constitutional and
statutoryprotectionsrather than exclu
sions of highly probativeevidence that
happensto be in statisticalform are the
best meansof avoiding justice. Rather
than excluding statistics, courts should
provide for defenseand court-appointed
experts to ensure that statistic, when
available, are properly used. U.S. v.
Shonubi,supra,at 518.

The benefitsof statisticsin decisionmakingin
most instanceswarranttheir use,but the dan
ger of misuserequiresthat both partieshave
accessto experts to insure that the jury is
viewing the evidencefor what it truly means.

Conclusion

Admittedly, the appellate case law does not
strongly support the needfor funding for sta
tisticians, but creative trial attorneys are
requestingand receiving funds for theseex
perts.Defenseattorneysrequestingfunding for
expertassistancein presentingstatisticalevi
denceaspart of their evidenceat trial during
direct or in support of a motion prior to trial
will find it effectiveto both explainthe general
valueof statisticsin fact finding andthe speci
fic needfor statisticsto supportthe traditional
evidencein this particular case.In situations
whenanexpertis requestedfor rebuttalof pro
secutionevidenceemphasisshouldbeplacedon
the role of assumptionsin statistics and the
complexity in interpreting results and discov
ering errors in conclusions.

FOOTNOTES

‘The standarddeviation is a method usedby
statisticians to predict the fluctuations from
the expectedvalue. SeeCastaneda,supra, at
1281 n.17.

2Basicprobability and statisticstexts describe
what is necessaryfor randomselection:"To be
consideredfair, onewould want all cardsor

capsulesor namesto havethe samechanceof
being chosen. That is, one would strive to
emulatea mathematicalor ideal selectionin
which the probabilities postulated for the
possible outcomes are all equal. Thorough
mixing or shuffling and blend selection are
both essential." Bernard W. Lindgren, Basic
Ideasof Statistics1975 at 57.

JEFF SHERR, Law Clerk
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890

TIM ARNOLD, Law Clerk
100 Fair Oaks Lane, Suite302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890

ED MONAIIAN
AssistantPublic Advocate
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: emonahan@dpa.state.ky.us

Acknowledgements

Prof. LawrenceA. Sherr, University of Kansas

Prof. Steven F. Arnold, Pennsylvania State
University

Everythinghumanis pathetic.The
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joy but sorrow.

- Mark Twain

November1996, TheAdvocate,Vol. 18. No. 6, Page 51



West’s Review

Brown v. Commonwealth,Ky.
- S.W.2d - 9/26/9694-SC-804-MR

Commonwealth v. DeHaven, Ky.
-- S.W.2d - 9/26/9694-SC-69-DG

Peyton v. Commonwealth, Ky.
S.W.2d- 9/26/9695-SC-397-TG

Commonwealth v. Wirth, Ky.
- S.W.2d- 9/26/9695-SC-402-CL

Thomas v. Commonwealth, Ky.
- S.W.2d 9/26/9695-SC-234-DG

Newkirk v. Commonwealth, Ky.
- S.W.2d 8/29/9695-SC-172-MR

Commonwealth v. Duncan, Ky.
- S.W.2d - 8/29/9695-SC-00062-CL

Brown v. Commonwealth,Ky.
- S.W.2d. - 8/29/8694-SC-1036-DG

Commonwealth v. Crider, Ky.
- S.W.2d - 8/29/9695-SC-710-DG

McKinney v. Commonwealth, Ky.
- S.W.2d 8/29/9696-SC-207-MR

Commonwealth v. Burge, 92-SC-287-DG,
Herriford v. Commonwealth, 92-SC-873-TG,
& Commonwealth v. Effinger, 92-SC-896-TG,
Ky., - S.W.2d - 8/29/96

Commonwealth v. Collins, 95-SC-]57-MR;
Collins v. Commonwealth, 95-SC-203-MR;
& Commonwealth v. Collins, 95-SC-204-MR;
Ky., - S.W.2d - 8/29/96

Snow v. Commonwealth,Ky.App.
- S.W.2d- 8/9/96,94-CA-002364-MR

Mullins v. Commonwealth, Ky.App.
- S.W.2d - 8/23/96, 94-CA-002680-MR

Kentucky County Judge/ExecutiveAssociation, Inc.
v. Commonwealth, Ky.App.
- S.W.2d --- 8/23/9695-CA-003062-MR

Edmon8on v. Aug. Ky.App.
- S.W.2d - 9/2/96, 95-CA-1138-MR

Commonwealth v. Hatfield, Ky.App.
- S.W.2d - 9/20/9695-CA-2079-DG

I
,, "1
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Brown v. Commonwealth,Ky.
S.W.2d 9/26/96 94-SC-804-MR

Bobby Brown was tried and found guilty but
mentally ill GMBI of the murders of his
father and brother, andguilty but mentally ill
of the first-degreeassaultsof his mother and
sister.He was sentencedto forty-eight years’
imprisonment.

On appeal,Brown challengedthe constitution
ality of the statuesauthorizing a guilty but
mentally ill verdict. To support his position,
Brown argued"the promiseof treatmentlures
thejury into returning a GBMI verdict overa
notguilty by reasonof insanityNGRI verdict,
but...contraryto theexpectationsofproponents
of the GMBI statute,such a verdict does not
necessarilyguaranteethat a defendant will
receivetreatmentin prison."

Although the KentuckySupremeCourt recom
mendedthat the General Assembly enact a
GMBI statute, it stated "the time may have
arrived for this Courtto evaluatethat statute."
However, the Court did not believe Brown’s
case was the proper one for determining the
constitutionality of the statute or the effect
iveness of its provisions, since therewas no
evidencein the record on which to make such
a determination. Although Brown had intro
ducednewspaperarticles to support his posi
tion, such evidencewas not the type of "rele
vant and credible references,especiallywith
regard to the issue of treatment" that the
Court believedwas necessary.

As to what type of evidenceBrown could have
introducedto supporthis argument,the Court
cited to a 1996 Kentucky House Resolution
which wasintroducedon 1/17/96 - more than
one and one half years after Brown’s trial
indicating the Legislature’s passage of the
GBMI statutesset up asystem"lacking in ade
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quate funding, and it has taken no positive

measuresto correctthis deficiency,thusfalling
clearly in contraventionof its own mandatefor
treatmentof individuals found to be GBMI."
The Court statedit was "gravely troubled by a
method of punishmentwhich appearsto be
nothing morethan a charade,cloakedin a ver
dict, GBMI, which amountsto nothing more
than an oxymoronicterm of art." However, the
Court did not believeBrown’s argumentmer
ited reversal.

Brown also arguedthe trial court committed
reversibleerror when it failed to give Brown’s
tendered instruction on the disposition of a
GBMI verdict and insteadgaveits own disposi
tional instruction. The Kentucky Supreme
Court disagreed, although it stated that
Brown’s tenderedinstructionwhich explained
that Brown may or may not receivetreatment
while incarcerateddependingonwhetherfunds
are available and whether the correctional
mental health professionalbelievestreatment
is necessary"appearsmoreaccurate"thanthe
instruction given by the trial court which
stated Brown "shall" receive treatmentwhile
incarcerateduntil it is deemedno longerneces
sary. The Court pointedout that the constitu
tionality of the GBMI statutedependsin part
upon how the jury is instructed,but since the
trial recordwas insufficient, reversalwas not
merited. The Court advised that its opinion
"does not put to rest the issuesof the consti
tutionality of the GMBI statute and the con
tentof the instructions - especiallywith regard
to treatment - to be given to the jury in a
GBMI case."

Brown also argued he was entitled to a dir
ectedverdict of acquittalbecausethe evidence
of his insanity was overwhelming.Once again
the Court disagreedstating the standard"is
whether‘[t]aking this evidenceas a whole, it
was not clearly unreasonablefor any juror to
find the defendantwasnot insaneat the time
of the incident," citing Port v. Commonwealth,
Ky., 906 S.W.2d327 1995.

Brown arguedit waserror for the trial court to
admit the evaluationofferedby Dr. Meyer, the
sole evidencethat Brown was not insane, be
cause Meyer never personally interviewed
Brown. TheKentuckySupremeCourt found no
reversibleerrorbecause"an expertmay testify
as to what a third party said as long as that
expertcustomarily relies upon this type of

information in the practice of his or her
profession."

Brown also argued it was error for the trial

court to refuseto give his instruction defining
the preponderanceof the evidence standard
that he was required to meet to prove his in
sanity. The Kentucky SupremeCourt believed
this argumentwasa "non-issueascounselwas
free to argue the preponderanceburdento the
jury."

Brown further arguedthat it waserror for the
trial court to fail to instruct the jury that it
must return a NGRI verdict of the evidence
showedBrown was insane and it could not
compromiseby returned a GBMI verdict. The
KentuckySupremeCourt disagreedandstated
the jury was so instructedand Brown’s argu
ment was "merely one of semantics."

Brown argued he was denied a fair trial
becauseduring closing argument the prose
cutor improperly accuseddefensecounsel of
unethical conduct. Without including the
complained of comment in its opinion, the
Court statedtherewasnothingin thecomment
which would warrant reversal and the trial
court properly admonishedthe jury.

Brown also argued that the trial court erred
whenit allowedlay witnessesto expresstheir
opinion onthe ultimate issueof Brown’s sanity.
TheKentuckySupremeCourt disagreednoting
that it has long allowed lay testimony in
insanity cases.

Brown also arguedit was error to admitphotos
of the crime scene and the deceasedvictim
becausethey were irrelevant, especiallysince
Brown admitted the killings. The Kentucky
SupremeCourt disagreedbecause"it is indis
pensableto the Commonwealth’scaseto estab
lish that a crime hasin fact beencommitted..,."
Sanders v. Commonwealth,Ky., 801 S.W.2d
665 1991.

Lastly, Brown argued the indictment should
havebeendismissedwith prejudicebecausehis
speedytrial rights were violated. Eight years
elapsedbetweenthe crimes and the trial. The
Kentucky SupremeCourt disagreed.The first
indictment was dismissed without prejudice
becauseBrown wasfoundincompetentto stand
trial. After beinginvoluntarily hospitalizedfor
sevenyears, Brown wasreindictedandit was

November1996, TheAdvocate,Vol. 18, No. 6, Page53



stipulated he was competentto stand trial.
Since the time when a defendantis not under
indictment is not counted for purposes of
lengthof delay, andthe time betweenthe rein
dictment and the trial was ten months,and no
specific incident of prejudice was alleged, no
speedytrial violation occurred.

Brown’s convictionswere affirmed.

Commonwealth v. DeHaven, Ky.
S.W.2d 9/26/96 94-SC-69-DG

DeHaven was charged with murdering his
estrangedwife. He found her dead in her
apartment on a Sunday, and the evidence
revealedshe had died the precedingFriday.
DeHavenmaintainedhe was not with the vic
tim on Friday andevidencewaspresentedthat
shehad medicalproblemsanddied of natural
causes.

Thejury was instructedon murder and first
degreemanslaughter,although DeHaven ob
jected to the manslaughterinstruction. The
jury found DeHaven guilty of first degree
manslaughter.

The Kentucky Court of AppealsreversedDe
Haven’s conviction holding it was error to
instructthejury on first degreemanslaughter
becausethere was no evidenceDeHavenwas
acting underextreme emotional disturbance.
The Commonwealth soughtdiscretionary re
view which was granted.

Although the Commonwealthargued in the
Court of appealsthat giving the first degree
manslaughterinstruction was proper, in the
Kentucky SupremeCourt the Commonwealth
admittederror but arguedthe error was not
prejudicial sinceDeHavenbenefittedfrom the
improperinstruction by being convictedof an
offense lesser than that with which he was
charged.

The SupremeCourt pointed out that a convic
tion "under an erroneous instruction for a
crime that wasnot provenby the testimonyis
conclusive that the giving of the instruction
was prejudicial." Johnstonv. Commonwealth,
170 Ky. 766, 186 S.W. 655, 657 1916. Since
all parties agreedit was error to instruct on
first degreemanslaughter,andDeHavenwas
convictedunderthe erroneousinstruction, the
error was prejudicial.

In a four to threeopinion, the Kentucky Sup
remeCourt affirmed theopinion of the Court of
AppealsreversingDeHaven’sconviction.

Peyton v. Commonwealth,Ky.
S.W.2d - 9/26/9695-SC-397-TG

Peytonwas convictedof two countsof traffick
ing in a schedule II controlled substance,
secondor subsequentoffense;persistentfelony
offender first degree and possessionof a
handgunby a convicted felon. Her co-defen
dant,who was representedby the sametrial
counsel,was also chargedwith the sametwo
trafficking counts.

On appeal, Peyton argued her due process
rights were violated becausethe trial court
failed to comply with RCr 8.30. Therewas no
evidencein the recordthat Peytonandherco
defendantwere given notice of the potential
conflict of interestresultingfrom beingrepre
sentedby the samecounsel,andtherewasno
waiver of dualrepresentation.

The KentuckySupremeCourt held "that non
compliancewith the provisionsof RCr 8.30 is
presumptivelyprejudicial and warrantsrever
sal in this matter." The Court set out a bright
line rule that if the termsof RCr 8.30 are not
followed, prejudicewill be presumed.

Peytonalsoarguedon appealthatit waserror
to sentenceher as both a secondand subse
quent offense trafficker in controlled sub
stancesanda first degreefelony offender.The
KentuckySupremeCourt disagreed.

The facts revealedthe two trafficking offenses
occurredon two differentdates.ThePFO I con
viction wasbasedon one of thesetwo traffick
ing chargesin conjunctionwith a prior felony
conviction of Peyton’s. Peytonalso had other
prior felony convictions,many of which were
trafficking charges. The trial court used a
trifurcated procedurein which the jury was
first instructedto find Peytonguilty on thetwo
chargedtrafficking counts. The jury was not
requiredto determinewhethertheseoffenses
were other than first offenses. After finding
Peyton guilty of both trafficking counts, the
jury was instructedon the PFO I count and
found Peyton guilty. The jury was then in
structed as to the range of penalties and
informedthat a stipulationhadbeenentered
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that the trafficking offenseswere subsequent
offenses.

The Kentucky SupremeCourt found no error

with the procedureusedby the trial court and

pointed out that such a procedurehad been

previously approvedby the Court in Dedic v.
Commonwealth,Ky., 920 S.W.2d 878 1996.

The Court did point out that it was error for
the trial courtto sentencePeytonon theunder
lying trafficking chargethat was usedfor the
PFO I chargeas well ason the PFO I charge.
The proper procedureis a single sentenceon
the PFO I charge.

Peyton’s convictions were reversed and
remandedfor a new trial.

Commonwealth v. Wirth, Ky.
S.W.2d - 9/26/96 95-SC-402-CL

This caseinvolves a certification of the law on
the properconstruction of KRS 189A.010and
other statuteswhich deal with driving under
the influence of alcohol.

The first issue the Kentucky SupremeCourt
addressedwaswhetherin circumstanceswhere
a defendantmay be guilty of violating two or
more sectionsof the same statute,but sub
jectedto only a single punishment,must the
Commonwealthelect under which section of
KRS 189A.0101it intendsto proceed,or may
it presentproofof all statutory violations and
permit a conviction on whatever basis is
supportedby the evidence.

The Court held the Commonwealthis not re
quired to electunderwhich statutory subsec
tion it intendsto proceed.It may presentevi
denceto prove one or more subsectionsof the
statuteand havethejury rendera verdict up
on the evidencepresented.However,the Court
pointed outthat fundamentalfairnessandap
propriate trial preparationrequire the Com
monwealthto give noticeasto which statutory
subsectionsit will attemptto prove. A blanket
notice coveringall possibleviolations without
regardto the actualevidencewould defeat the
purpose of giving notice and would not be
acceptable.

The secondissue addressedby the Court was
whether the warning provided in KRS
189A.105 is sufficient or should be supple-

mented with additional warnings. Wirth
argueda defendantshould be informedof his
right to counselprior to deciding whether to
take or refuse a breath or blood test. The
Kentucky SupremeCourt disagreedandheldit
wasnotgoingto extendthe constitutionalright
to counselto the pre-chemicalteststageof the
proceeding.

The third issue addressedby the Court con
cernedthe foundational requirementfor the
admissionof the breathtest. The Court reaf
firmed the foundationalrequirementsset out
in Marcumv. Commonwealth,Ky., 483 S.W.2d
122 1972 and Owensv. Commonwealth,Ky.,
487 S.W.2d 897 1972. Additional require
mentsareset out in KRS 189A.1033a, KRS
189A.1034,and500 KAR 8:0202 which may
be satisfied with businessor public records
showing compliance with the additional re
quirements. If the documentary evidence is
properly admitted, it is unnecessaryfor the
Commonwealthto producethetestimonyof the
technician who serviced and calibrated the
breathalyzermachine.

The fourth issue addressedby the Court was
whetherthe Commonwealthis requiredto pre
sentexperttestimonyby which the breathtest
result would be related back in time to the
point of motorvehicleoperation.Suchevidence
is calledextrapolationevidence.Although other
jurisdictions are divided as to whether extra
polation evidenceis necessary,the Kentucky
SupremeCourt held extrapolationevidenceis
not required for the Commonwealthto make a
prima facie case of a per se violation of the
statute.KRS 189A.0101a. The Court noted
that basedon KRS 189A.1037, which allows
a personwho has beentestedby the police to
obtain an additional test by a personof his
own choosing, a defendantcould produce his
own extrapolation expert based on the test
taken by the police and any additional tests
taken.

The law is now certified in accordancewith
this opinion.

Thomas v. Commonwealth, Ky.
- S.W.2d - 9/26/96 95-SC-234-DG

Thomaswastried andconvictedof first degree
robbery. His twenty year sentencewas en
hancedto life upon his conviction as a second
degreepersistentfelony offender. His convic
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tions were affirmed on direct appealand his
subsequentRCr 11.42motion was denied.

Yearslater Thomasfiled a pro se CR 60.03
motion claimingthe robberyindictmentunder
lying his conviction was void under Stark v.
Commonwealth,Ky., 828 S.W.2d 603 1992,
becauseit failed to specificallyallege a person
was robbed, but rather allegeda Convenient
Food Mart was robbed. The trial court denied
Thomas’ CR 60.03 motion and the Court of
Appeals affirmed the denial. The Kentucky
SupremeCourt granteddiscretionaryreview.

The Kentucky SupremeCourt overruledthat
portion of Stark, supra that held a failure to
include in the indictment an allegation that
force wasusedor threatenedagainsta person,
ratherthana business,constituteda failureto
statea public offense.

The Kentucky SupremeCourt statedthat al
though"theindictmentagainstThomaswasin
completebecauseit failed to statethat Thomas
usedor threatenedforce againsta personand
failed to namethat person,that defectdoesnot
meanthe indictment failed to "chargean of
fense" or was insufficient to supporta convic
tion. Failure to include the nameof the person
upon whom Thomasusedor threatenedto use
physical force is the type of defectthat canbe
easily cured at the trial level and must be
raised by motion before trial in accordance
with RCr 8.18.’

Since Thomashad requestedand receiveda
bill of particulars,he was awareof the person
upon whom he was allegedto have usedforce
to accomplishthe crime. He was on notice of
the specific crime chargedand the indictment
was not misleading.

BecauseThomasfailed to bring anydefect in
the indictment to the attention of the trial
court, he waivedany defectin the indictment.
Thus, the Courtstatedit did not haveto decide
whetherRCr60.03 wasanappropriateavenue
for relief in this case.

The Court affirmedthe denial of Thomas’RCr
60.03 motion.

Newkirk v. Commonwealth,Ky.
- S.W.2d 8/29/9695-SC-172-MR

Wendell Newkirk wasconvictedin the Jeffer
sonCircuit Court of one countof rapeandone
count of sodomyof his ten-year-oldniece. He
wassentencedto twentyyearsfor eachoffense
to run concurrently.

The chargedoffensesoccurredwhile Newkirk
was babysittinghis niece. Upon the parents’
return, the child’s distresswasdiscoveredand
she was taken for a medical exam during
which sherevealedwhatherunclehaddone to
her. Criminal chargeswere brought against
Newkirk. Two days later, in an interview with
the prosecutor, the child recanted her
accusations.

Prior to trial, the trial court conducted a
lengthy hearingon the Commonwealth’smo
tion to introduceexpert testimony regarding
recantation.The Commonwealthpresentedthe
testimony of three expertsthat recantationis
a common phenomenonamong child sexual
abusevictims andit is widely acceptedin their
respectivefields. The defense presentedno
expert testimony. At the conclusion of the
hearing, the court ruled the Commonwealth
could introduce the expert testimonyfor the
limited purposeof rebuttinganyattackon the
child’s credibility basedon her recantationby
explaining in general terms why an alleged
victim might recant.

At trial the child testifiedNewkirk rapedand
sodomizedher. On cross-examination,the de
fense elicited facts about the child’s recan
tation.In rebuttal,pursuantto the trial court’s
pretrial ruling and over defenseobjection, a
child psychiatrist testified in general terms
aboutvictim recantationof accusationsof sex
ual abuse leveled at family members. The
psychiatristhadnevermet the child-victim in
this case.

In a four to threeopinion, the Kentucky Sup
remeCourt held the trial court erredwhen it
allowed the Commonwealthto presentexpert
testimonyexplaining that recantationwas a
common occurrence among sexually abused
children.

The Kentucky SupremeCourt explainedthe
doctor’s testimony was inadmissible for two
reasons.First, it was irrelevant; andsecond,it
invadedthe province of the jury. The Court
noted that "wherethe determinationof credi
bility is synonymouswith the ultimate fact of
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guilt or innocence,expertopinion is inadmis
sible.... When...anexpressionof opinion as to
credibility is the equivalentof an opinion asto
guilt or innocence,it is of no consequencethat
tile testimonywaspresentedin a generalman
ner rather than as specific to the case or on
rebuttal ratherthan asevidencein chief."

Addressingthe secondissued raisedby New-
kirk on appeal,the Court held the trial court
did not abuseits discretion when it allowed
out-of-court statementsby the child to the
investigating police officers and the hospital
examining doctor to be admitted, since the
child could not recall specificdetailsduring her
trial testimony.

The defendant’sconvictionswere reversedand
his casewas remandedfor a new trial.

Commonwealth v. Duncan, Ky.
- S.W.2d - 8/29/96 95-SC-00062-CL

This caseinvolves a certification of the law on
the questionof whether a certified copy of the
TransportationCabinet’sdriving history is suf
ficient evidenceof licensesuspensionor revo
cation to sustain a conviction under KRS
186.6202.

Ms. Duncan was chargedwith driving on a
suspendedlicensein violation of KRS 186.620
2. After abenchtrial, the district court found
Ms. Duncan not guilty becausethe only evi
denceintroducedby the Commonwealthwas a
certified copy of Ms. Duncan’s driving history
from the Kentucky TransportationCabinet.

Since it is only necessaryto prove the defen
dantwasoperatinga motorvehiclewhile hisor
her licensewassuspendedwhenprosecutinga
suspendedlicensecharge, and it is not neces
saryto prove a prior conviction,the Kentucky
SupremeCourt concludedthat a certified copy
of the TransportationCabinet’sdriver history
is sufficient proof, by itself, to support a
conviction under KRS 186.6202.

This opinion overrulesCommonwealthv.Dean,
Ky., 732 S.W.2d 887 1987.

Brown v. Commonwealth,Ky.
- S.W.2d. 8/29/86 94-SC-1036-DG

JamesBrown was convictedof murderin the
MasonCircuit Courtandhis convictionwasaf

firmed on appealin Brown v. Commonwealth,
Ky., 639 S.W.2d 758 1982.

At Brown’s trial the Commonwealth’sexpert,
Dr. Shaler, testified that blood found on
Brown’s bootcould not havecomefrom Brown.
Eleven years later Dr. Shaler stated in an
affidavit that he was mistakenwhen he testi
fied the blood stainon Brown’sbootscould not
havecomefrom Brown. This affidavit wasthe
basis for Brown’s CR 60.02f motion to set
asidehis conviction.The trial court deniedhis
motion without an evidentiary hearing, but
assumeddefensecounsel’saffidavit to be a true
reflection of Dr. Shaler’s thinking about his
earlier testimony.The trial court believedthe
exclusion of Dr. Shaler’stestimony "would in
all probability not haveaffectedthe verdict of
the jury. ..in view of the overwhelming evi
dence."Brown appealedto the Kentucky Court
of Appeals which affirmed the denial of
Brown’s motion. The Court of Appealspointed
to this Court’s prior opinion affirming Brown’s
conviction on directappealin which this Court
noted that the evidence,evenwithout Dr. Sha-.
ler’s testimony, was sufficient to justify
Brown’s conviction. The Kentucky Supreme
Court granteddiscretionaryreview.

In a four to three opinion, the Kentucky
SupremeCourt affirmed the opinion of the
Court of Appeals.

According to the majority opinion, "relief
shouldnot be granted,pursuantto CR 60.020,
unless the new evidence, if presentedorigin
ally, would have, with reasonablecertainty,
changedthe result." By contrast,the dissent
ing opinion states"the properstandardof re
view of the CR 60.02f motion includes a
determinationof whether therewas a funda
mental miscarriageof justice in the trial and
the conviction" of the accused.

A majority of the Kentucky Supreme Court
concludedthat a review of the trial evidence
failed to convince it that the outcome would
have been different if all of Dr. Shaler’s
testimony hadbeenexcludedor if it hadbeen
admitted and Shaler’s later misgivings had
beenavailable to the jury at trial. The Court
also did not believe, contrary to Brown’s
assertion in his motion, that Dr. Shaler’s
testimony was a key piece or an important
item of evidence against Brown. The Court
basedthis conclusionon the fact that neither
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trial counselnor the prosecutorreferredto Dr.
Shaler’stestimony in closingargument.’How
ever, the dissentingopinion quotesportions of
defensecounsel’sand the prosecutor’sclosing
arguments where each refers to the blood
found on Brown’s boot, which was the basisof
Dr. Shaler’stestimony.

In upholdingthe trial court’s denial of Brown’s
CR 60.020 motion, the Kentucky Supreme
Court also noted that the trial judge who
deniedthe motion wasthe samejudgewhopre
sided over Brown’s trial "and was thus in an
excellent position to evaluate the import of
Shaler’s testimony."

Commonwealth v. Crider, Ky.
S.W.2d - 8/29/96 95-SC-710-DG

Theissuein this appealis the constitutionality
of KRS 224.99-0109to the extentit provides
"concurrentjurisdiction andvenue"in Franklin
Circuit Court of criminal actionsarisingout of
variousenvironmentalproceedings.

Carroll Crider and Crider andRodgers,Inc.,
CaldwellCountysolid wastelandfill operators,
wereindictedin Franklin County for violating
K.RS 224.40-1002andKRS 224.40-305,which
prohibit operatingan open drum without an
approvedcompliancescheduleand operating
an open dump without first procuringthe re
quiredpermit. Eachof the nineteencountsof
the indictment allegedviolations occurring in
Caldwell County.

Prior to trial the defendantsCriders argued
that under§ 11 of the Kentucky Constitution
"...the accused...shallhave...a...trial by an
impartial jury of the vicinage" they were
entitled to venue in Caldwell Circuit Court.
The Franklin Circuit Judgeagreedwith the
Cridersandconcluded"theconcurrentcriminal
jurisdiction provided by KRS 224.99-0109,is
violative of Section 11 in situations where
thereis no valid connectionbetweenthecrim
inal activity andFranklin County."

The Court of Appeals upheldthe trial court’s
ruling on appeal.TheKentuckySupremeCourt
granted the Commonwealth’s motion for
discretionaryreview.

The KentuckySupremeCourt agreedwith both
the trial court and the Court of Appeals that
KRS 224.99-0109violates § 11 of the Ken-

tucky Constitution"underthesecircumstances"
and ‘that the lack of significant nexus to
Franklin County is further reflectedin the 19
countsallegingviolationsof environmentallaw
all occurring ‘in CaIdwell County, Kentucky."

McKinney v. Commonwealth,Ky.
- S.W.2d - 8/29/9696-SC-207-MR

Gary McKinney was chargedwith murdering
his wife and two stepchildren. Blood stains
were found on McKinney’s clothing. The Com
monwealthwantedto do DNA testingon these
blood stains to see if they "matched" the
victims’ blood. Becausethe amount of blood
wasso small, the usual RFLP type DNA test
ing wasnot possible.The Commonwealthindi
catedit wasgoingto sendtheblood samplesto
a lab in North Carolina Genetic Designs
which would use PCR type DNA testing, a
techniquethat cantest samplesmuchsmaller
than those required for RFLP testing. How
ever, PCR type testing destroys the blood
sample.

McKinney sought to prevent the Common
wealth from testingthe blood samplesuntil a
hearingcould be heldto determine:1 whether
McKinneycould deposechemistsandlab tech
nicians prior to testing; 2 the best available
methodof testingunderthecircumstances;and
3 whetherthetestresultswouldbe admissible
at trial.

After a hearing,the trial court ruled thatprior
to any testing by the Commonwealth that
would destroythe evidenceor renderit unsuit
able for further testing, the Commonwealth
shallgive the defenseat leasttwo weeksnotice
of the testing date. Defense counsel, or any
appropriateexpert, shall be permitted to at
tendandobservethe testing.The defenseshall
be grantedfundsunderKRS Chapter31 to em
ploy an expertto observethetesting. The trial
court further ruled it would conducta hearing
on the admissibility of the evidenceafter the
Commonwealthindicatedit would seekto offer
the evidenceat trial.

McKinney thensoughta writ of prohibition or
in thealternativea writ of mandamusin the
KentuckyCourtofAppealsto preventtheCom
monwealth from testing the blood samples,
which would result in the destructionof the
samplesand thus deny McKinney the oppor
tunity to conducthis own testing.The Court of
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Appeals denied McKinney’s requestfor relief

from thetrial court’sorder. McKinneyappealed
to the Kentucky SupremeCourt.

Affirming the opinion of the Court of Appeals,
the Kentucky SupremeCourt stated a defen
dant may not dictate the methodof DNA test
ing chosenby the Commonwealth.The trial
court is not requiredto determinethe admissi
bility of scientific test results until after the
testingis completedandthe resultsareoffered
as evidence. If the trial court rules the evi
denceis admissibleand the defendantis con
victed,redressis throughthe processof appeal.

Commonwealth v. Burge,
92-SC-287-DG,

Herriford v. Commonwealth,
92-SC-873-TG,

& Commonwealth v. Effinger,
92-SC-896-TG,

Ky., - S.W.2d- 8/29/96

The issue in thesethree cases is whether a
finding of criminal contemptfor violation of a
domestic violence order, issued pursuant to
KRS 403.750, or for violation of a restraining
order issuedin a dissolutionof marriagecase,
can bar a subsequentcriminal prosecutionon
doublejeopardygrounds.

In eachcasethe defendantwasconvictedand
sentencedon the criminal contempt charge
prior to his indictment on the chargesthat
resultedfrom the contemptuousconduct.

The KentuckySupremeCourt helda conviction
and sentencefor criminal contempt does not
bar a subsequentprosecutionon double jeo
pardy grounds becauseeach statuterequires
proofof an additional factwhich the otherdoes
not, citing Blockburgerv. U.S., 284 U.S. 299,
52 S.Ct. 180, 182, 76 L.Ed. 306 1932. The
Court clearly statedit was returning to the
traditional Blockburgerdoublejeopardyanaly
sis which requiresa determinationwhetherthe
act or transactioncomplainedof constitutesa
violation of two distinct statutesand,if it does,
if eachstatuterequiresproofof a fact the other
doesnot. The Court overruledthat portion of
Ingram v. Commonwealth,Ky., 801 S.W.2d321
1990, which relied on a double jeopardy
analysis based on the "single impulse" or
"single act" test.

The Court of Appeals’ opinion reversingthe
trial court’s order denying Burge’s motion to
dismiss on double jeopardy grounds was re
versed.The trial court’s order denying Herri
ford’s motion to dismiss on double jeopardy
grounds was affirmed, and the trial court’s
order dismissing the indictment against
Effinger wasreversed.

Commonwealth v. Collins,
95-SC-157-MR;

Collins v. Commonwealth,
95-SC-203-MR;

& Commonwealth v. Collins,
95-SC-204-MR;

Ky., - S.W.2d - 8/29/96

Collins was tried and convictedof intentional
murderand first degreecriminal abuseof her
twelve year old stepson.She wassentencedto
twenty-oneyears on the murder chargeand
sevenyears on the first degreecriminal abuse
chargeto run concurrentlyfor a total of twen
ty-one years’ imprisonment. These sentences
were the subject of a separateappeal by the
Commonwealthwhich is discussedbelow. Col
lins was free on bond bendingappeal.

On appeal, Collins presentedfive issues for
reversalof her convictions.

First, Collins arguedthetrial courterredwhen
it ruled she could not introducethe remainder
of the diary of a key Commonwealthwitness,
parts of which were introducedby the Com
monwealth during the witness’ direct testi
mony. This witness was originally charged
along with Collins. The Kentucky Supreme
Court felt that Collins’ trial strategy was not
hindered or jeopardizedby the trial court’s
exclusion of the entire diary. Moreover, the
Court pointed out that much of what Collins
wantedto introducethroughthe diarywaseli
cited from the witness on cross-examination.
Thus, reversalwas not requiredon this issue.

Second,Collins arguedthe trial court erredin
not granting her motion for a directedverdict
of acquittalsincethe evidencewasinsufficient
to supporta convictionon either the murderor
the abuse charge. The Kentucky Supreme
Court disagreedandnotedthat the standardof
review in evaluatingthe sufficiency of the evi
denceis the samewhetherthe evidenceis dir
ect or circumstantial.Thus, reversalwas not
required on this issue.
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Third, Collins argued the trial court erred
when it refused to sever the criminal abuse
chargefrom themurdercharge.The Kentucky
SupremeCourtdisagreedbecausetheevidence
relatingto the abusechargewould havebeen
admissiblein a trial on the murdercharge,not
asproof of criminal disposition,but as proof of
a similar courseof conductor commonscheme
or plan.In addition,joinder of the offenseswas
properbecausethe crimeswerecloselyrelated
in character,circumstanceand time. The two
crimes occurredwithin a weekof oneanother;
bothcrimestook placeat Collins’ residenceand
there was a substantialdegreeof similarity
betweentheway in which thechild wasabused
and the way in which he was killed. Thus, re
versalwasnot required on this issue.

Fourth, Collins argued that a separationof
witnessesorder was violatedwhenthe invest
igating officer, after the trial began,informed
certain defensewitnessesof the testimony of
certainprosecutionwitnesses.Although ahear
ing was held on this matter, the evidencewas
conflicting as to what the officer actually told
the witnesses.The Kentucky Supreme,while
admittingtherewasa technicalviolation of the
separationorder,statedthe facts do not reveal
the objectiveof theseparationof witnessesrule

was circumventedby the officer, and there is

no realproofto substantiateCollins’ claim that
defensewitnesseschangedtheir testimonyaf
ter the officer spoketo them. The Court con
cluded the trial court did not abuseits discre
tion when it ruled, after the hearing,that no
violation of the rule hadoccurred.Thus,rever
sal was not requiredon this issue.

Fifth, the trial courterredin allowingjurors to
askquestionsof the witnessesby approaching
the benchandmaking a verbal inquiry, when
KRE 614c requiresquestionsby jurors to be
submittedin writing to thejudge. TheKentuc
ky SupremeCourt againfound a technicalvio
lation of the rule,but deferredto the discretion
of the trial court in determiningthat the jur
ors’ questionswere properly submitted. The

Court concludedthat any error was harmless
becauseno prejudicial question was asked.
Thus, reversalwasnot requiredon this issue.

Collins’ convictionswereaffirmed.

ThefactssurroundingtheCommonwealth’sap
peal of Collins’ sentenceare as follows. After
thejury returnedits guilty verdicts,but before

the commencementof the sentencingphaseof
trial, the trial court offered Collins minimum
sentencestwenty to twenty-five years on the
murderchargeandfive to sevenyears on the
criminal abuse charge, to be served concur
rently in exchangefor her waiver of the sen
tencing phase.The Commonwealthobjected,
but the court overruledthe objectionand fixed
Collins’ sentenceat twenty-oneyears on the
murderchargeandsevenyearson the criminal
abusecharge to run concurrently.After final
judgmentwasentered,the Commonwealthap
pealedto the KentuckySupremeCourt andits
appealwas consolidatedwith Collins’ appeal
from herconvictions.

The Kentucky SupremeCourt, relying on its
opinionin Commonwealthv. Johnson,Ky., 910
S.W.2d229 1995, heldthe trial courterredin
accepting Collins’ waiver of jury sentencing
over objectionby the Commonwealth.Accord
ingly, Collins’ casewas remandedto the Henry
Circuit Court for jury resentencing.

Snow v. Commonwealth,Ky.App.
S.W.2d - 8/9/96, 94-CA-002364-MR

Pursuantto a guilty plea,Snow was convicted
andsentencedto threeyears’imprisonmenton
eachof two countsof theft, saidsentencesto be
servedconcurrently.The sentenceswere then
suspendedandSnow wasplacedon probation.
Less than five months later, Snow was con

victed of severalviolations andmisdemeanors
andsentencedto ninetydaysin jail. The Com
monwealth’smotion torevokeSnow’s probation
was grantedand Snow was remandedto cus
tody. The ninety day sentencewasorderedto
run consecutiveto the original three year
sentence.

On appeal, relying on KRS 532.1101,Snow
arguedthe circuit court erredin ordering the
ninety day misdemeanorsentenceto be served
consecutivelyto the threeyearfelony sentence.
The Court of Appealsdisagreed.

Recognizingthat concurrentsentencingis the
general rule, the Court of Appealsconcluded
that KRS 533.0403,which dealsspecifically
with sentencesof probation, controls in this
situationandcreatesan exceptionfor casesin
which probation is revoked.Thus, the orderof
the circuit court wasaffirmed.
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Mullins v. Commonwealth,Ky.App.
S.W.2d - 8/23/96, 94-CA-002680-MR

Mullins waschargedwith first degreesodomy,
but wasconvicted of third degreesodomyof a
fourteenyearold girl. He wassentencedto four
years.Mullins’ wife allegedly caught her hus
bandengagingin thechargedoffenseandtele
phoned the police. She also testified at the
grandjury.

At trial, Mullins andhiswife both assertedthe
husband-wifeprivilege to preventMullins’ wife
from testifying against him. The trial court
rejectedthis claim andMullins’ wife was com
pelledto testify againsthim.

Also at trial, the child’s mothertestified about
the child’s emotional reactions following the
sexualabuseand the psychologicaltreatment
shereceivedat a hospitaland from a psychia
trist and a social worker. The social worker
also testified she treated the child for nine
months. Although Mullins objected to the
mother’s testimony as irrelevant, he failed to
object to the social worker’s testimony.

On appeal,the Court of Appealsheldthatpur
suantto KRS 620.050the husband-wifeprivi
legeof KRE 504a doesnot apply to evidence
in a criminal proceedingregardingan abused
child notwithstandingthat the child is not the
child of either the husbandor the wife and
does not live in the householdof either the
husbandor the wife.

The Court of Appeals also held that both the
mother’s testimony and the social worker’s
testimony aboutthe child’s emotional reaction
to the chargedoffense and that she received
counseling was irrelevant and inadmissible.
However, the error was harmless"in view of
the other evidenceof guilt, most notably the
eyewitnesstestimony" of Mullins’ wife.

Mullins’ conviction was affirmed.

Kentucky County Judge/Executive
Association, Inc. v. Commonwealth,

Ky.App. - S.W.2d --- 8/23/96
95-CA-003062-MR

The issuein this caseis whenis the Common
wealth obligatedto reimbursecountiesfor the
detentionof felony convicts.

The Court of Appealsheld that the word "con
vict," as usedin § 254 of the Kentucky Consti
tution, refers to a personwho has been found
guilty through a confession,plea or verdict of
a felony crime proscribedby the stateandhas
beensentencedto serve time in a statepenal
institution.

The Court of Appeals also held that KRS
431.2152 is unconstitutional under §254 of
the Kentucky Constitutioninsofar as it allows
the Commonwealthto delayreimbursementto
county jails for five days after the entry of
judgment. As a result, the Commonwealth
must reimbursethe countiesfor their expenses
for housing convicted felons in county jails
pendingtheir transfer to a statepenitentiary.

Edmonson v. Alig, Ky.App.
S.W.2d - 9/2/96,95-CA-1138-MR

This casestemsfrom a requestby attorneyJon
Alig, madeby letter, that the Kenton County
Attorney, Gary Edmonson,provide him with
certain records, pursuant to the Kentucky
OpenRecordsAct KES 61.870et seq..

Oneweek later, havingreceivedno responseto
his request,Alig forwardedhis requestto the
Attorney General’sOffice. Before the Attorney
General responded,the County Attorney re
spondedthat the informationAlig soughtwas
exemptunderERS 61.8781ak1.

The Attorney General’sOffice then issuedan
unpublished decision 94-ORD-154 that the
County Attorney had 1 procedurally violated
the Open RecordsAct by failing to respond
within three businessdays, and 2 substan
tively violated the OpenRecordsAct by failing
to explain how the privacy exceptionof KRS
61.8781a was applicable to the requested
records.TheAttorney General’sOffice ordered
the County Attorney to provide Alig with the
records.

The County Attorney then filed a complaintin
the Kenton Circuit Court seekingde novo re
view. The Kenton Circuit Court enteredsum
mary judgmentfor Alig. The County Attorney
appealedto the Court of Appeals.

The Court of Appealsheld that the CountyAt
torney’s original responseto Aug’s records’
requestwasstatutorily deficient.However,the
Court of Appealsdisagreedwith the remedyof
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disclosureof the recordsorderedby the Attor
ney General’sOffice andupheld by the Kenton
Circuit Court. Since the issue of whether the
recordsin questionarestatutorily exemptfrom
disclosurehasnotbeenaddressed,the Court of
Appeals vacatedthe judgmentof the Kenton
Circuit Court and remandedthe case to the
Kenton Circuit Court for adeterminationofthe
statusof the requestedrecords.

Commonwealth v. Hatfield, Ky.App.
S.W.2d - 9/20/96 95-CA-2079-DG

The issue in this case concerns a paternity
action filed by the Commonwealth against
Hatfield.

WhenHatfield wassixteenyearsold he volun
tarily engagedin sexual relations with Rush
who wasoverthe ageof twenty-one.A child re
sulted from the parties’ actions. Although
Rush’sactionsmay haveconstitutedthird de
gree rape, she was never chargedwith any
crime.

After Hatfield turned eighteenyears old, the
Commonwealthfiled a paternityactionagainst
him and an order of support.Blood tests con
firmed Hatfield was the child’s father. The
Commonwealthmovedfor summaryjudgment,
but the trial court deniedthe motion and dis
missedtheactionbecauseRush may havecom
mitted third degree rape upon Hatfield. The
Harlan Circuit Court affirmed the district
court’s order. The Kentucky Court of Appeals
granteddiscretionaryreview.

The issue before the Court of appeals was
whether,onceHatfield reachedeighteenyears
old, he shouldbe relievedof his civil obligation
to support his putativechild solelybecause,on
the dateof the child’s conception,hewas statu
torily incapable of consentingto sexual rela
tions regardlessof his actual willingness to
participate in such relations. The Court of
Appealsconcludedhe shouldnot be relievedof
any such support obligation. The Court con
cluded that this state’s strong public policy
requiring fathers to support their out of wed
lock children must take preferenceover any
policy which may be embodiedin the statutory
rape legislation to protect victims of such
crimes, especially since an innocent child
rather than the perpetrator of the alleged
crime would be the beneficiaryof the support
payments.

The rulings of the courts below werereversed
andthecaseremandedfor further proceedings.

Footnotes

‘Appellate counsel should take note of this
comment by the Court and when writing a
brief should always try to use the prosecutor’s
commentsin closingargumentto supporttheir
arguments.

JULIE NAMKIN
AssistantPublic Advocate
100 Fair OaksLane, Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: jnamkin@dpa.state.ky.us

DURHAM APPOINTEDGENERAL COUNSEL FOR CORRECTIONS

In July 1996,StephenP. Durham,was appointedGeneralCounselfor the Departmentof
Corrections.The legal division of the Departmentof CorrectionsrepresentsCorrections
officials, ParoleBoardmembersandemployeesin litigation in federalandstatecourtand
in administrative hearings. The division drafts the policies and proceduresfor the
Departmentandprovidestraining basedon thosepolicies.

Steveis a 1979 graduateof the University of Louisville and a 1983 graduateof U. of L.
Schoolof Law. From 1983-96,he wasin privatepracticein Louisville, trying over50jury
trial. From 1985-91,he wasthe public defenderadministratorfor ShelbyCounty. From
1992-96he servedasMasterCommissionerin ShelbyCounty.A guiding quoteof Steve’s
in Chief Justice John Marshall’s words, To listen well is as powerful a means of
communicationand influenceasto talk well.
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Treat Me, ReleaseMe or
Give Me A Jury Trial

"Hold the hooligans responsible and to
hell with their rights!" You hear it in
courtrooms,at legislativehearings,at Cabinet
level meetingsand in the media: the Juvenile
Justice philosophy of the 1990s. Can we do
both hold juveniles responsible and ignore
their rights fairly and justly? Does the law
allow it?

The Departmentof Public Advocacy has en
teredinto a two year contractwith theCabinet
for Families andChildren and its successors
to representchildrenin the thirteen existing,
residential treatment facilities in Kentucky.
Theeffort to lift the veil from theseresidential
treatmentfacilities hasbeenchallenging. Two
of our staffhavehadtheir lives threatened.We
havebeen told by juvenile court judges that
personsunder the age of eighteen have no
right to their recordsif they intend to usethem
to suethe state.Wehavebeentold by staff for
the Cabinet for Families and Children that
they don’t understandhow a child can consent
to allowing us to view their records or even
representthem. This attitude towardsour role
existswithin a juvenile justice system which
has no trouble locking up kids, transferring
them from onefacility to anotherwithout any
hearing, securingconfessionsusing Miranda
waiver forms styledfor adults, and searching
their rooms and property.

This article will be the first in an ongoing
seriesover the next two years to educatethe
juvenile court practitioner on what we can
learn from taking an inside look at the resi
dential treatmentfacilities.

How cananexaminationof what is really hap
peningto committedyouthimpact our juvenile
clients’ rights to more due processin juvenile
court?

According to caselawdating back to the late
1960’s juveniles haveno federal or statecon
stitutional right to a trial by jury while their
caseis in juvenile court. It is generallybelieved
that they are correctly denied this right be
causeit is the state’s role asparenspatria to
treat the juvenile offenders committed to its
care. The Kentucky caseon point is Dryden v.
Commonwealth,435 S.W.2d457 Ky. 1968. In
ponderingwhether In re Gault required trial
by jury for juveniles, our Court noted the
following:

Surely if the gravity of what may hap
pento a defendantin ajuvenile proceed
ing is sufficient to invoke the other con
stitutional protections we have men
tioned, by force of the samereasoningit
would seemalso to call for the right to a
jury trial, which could hardly be classi
fied as a less vital instrumentof protec
tion than the others. But that is mere
logic and, as Holmes observed,in the
courseofjurisprudentialnavigationlogic
can be a deceptive compass indeed.
Dryden,supra at 461.

The Court, in Dryden, then went on with juris
prudential logic and reasonedthat since a
child, found guilty of what would be a crime if
s/hewere an adult, would be treatedthe same
as a child who has beendependent,neglected
or abused,"a world of ‘white-washed walls,
regimented routine and institutional laws"
Dryden, supra at 461 then neither child
shouldbe entitled to a trial by jury.

The interesting thing to note in 1996, is that
children adjudicated"guilty" on public offenses
are housedandtreateddifferently, than child
ren who are status offenders or dependent,
neglectedor abused.Theoretically,andusually
in actuality, the Cabinet for Families and
Children hasa different placementplan and a
different set of optionsfor statusoffendersand
dependent,neglectand abusedchildrenversus
public offenders.Oncethe Departmentof Juve
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nile Justice is up and running, all public of
fenders will be committedto it and placed in
facilities run by that department.What does
this differencein treatmentmeanfor a juvenile
public offenderwho wantsa jury trial?

The United StatesSupremeCourt in McKeiver
v. Pennsylvania,91 S.Ct. 1976 1971, con
curred with the bottom line of Dryden that
juveniles werenot entitled to a jury trial. The
SupremeCourt was perhapsmost concerned
with maintaining the informality of juvenile
court to - protect the judicial economy of the
system.The majority opinion in McKeiverem
phasizedthat the juvenile court system con
templates"fairness","concern","sympathy"and
"paternal attention," which apparently the
Supreme Court thought were only possible
with trial by the fatherly figure of a judge.

White’s concurrencein McKeiver offered us a
bit more as he noted that states are "free if
they extendcriminal court safeguardsto juve
nile court adjudications,frankly to embrace
condemnation,punishmentand deterrenceas
permissible and desirable attributes of the
juvenile justice system." McKeiver, supra 91
S.Ct. at 1990. If therebe jurisprudential logic
for juveniles, the conversemust also be true,
where statesembracecondemnation,punish
ment,anddeterrenceaspermissibleanddesir
able attributes of the juvenile justice system,
theyhavean obligation to grant thosejuveniles
the criminal court safeguardof what in Ken
tucky is the "sacred"right to a trial by jury.

To decide what Kentucky does embrace, it
would seemimportantto evaluatenotonly our
laws but our practices.How arejuvenilesactu
ally treatedoncecommittedto the statefollow
ing a trial before the juvenile courtjudge and
adjudicationasa public offender?

For the first time in Kentucky’s history, there
aresix lawyersandfour full or part-timepara
legals making weekly attorney-clientvisits to
juveniles in the state’s thirteen residential
treatmentfacilities. A quick tour throughwhat
the legal staff representingchildren in the
facilities has uncoveredcould easily cause
juvenile litigatorsto considerrevisitingDryden
andMcKeiver on behalfof their clients.

The mostsurprisingfact we havelearnedcon
cerns the amount of time juveniles are con
fined. Most juvenilesare not releasedin the

expected four to seven months required to
move from the first to the fourth level in the
facilities behavioral modification program.
Instead, the residentsin these facilities are
often transportedfrom one facility to another
without notice or an opportunity to be heard.
At the new facility they, must begin again at
the orientation phaseand move often labori
ously from one level to the next. Candy in the
mouthor a hairbrushleft on a bed can drop a
juvenile down onelevel and meanat least an
extra monthof "white washedwalls and insti
tutional rules." Juveniles,in somefacilities are
forcedto work without payfor up to five hours
a day. Isolation, under a numberof guises, is
used regularly in lieu of treatmentand as a
meansof breakingdown the will of resistant
adolescents.One juvenile client had spent
three months restricted to his bedroom, per
mitted no activities and kept on a bland, re
duceddiet. It is no wonderthat manyjuveniles
feel they would be better off in prison where
they might seethelight of day andhavea gym
in which to exercise.The educationalprograms
for theseyouth are woefully inadequateand
fail to comply with federaland state law. Are
the juveniles perceiving this as punishment?
Undoubtedly. Are they receiving treatment?
Sometimes,but usually at a very minimal
level.

Will the newly formedDepartmentof Juvenile
Justicemake the environmentin the juvenile
facilities more or less punitive?

In forming the Department of Juvenile Justice,
is the stategiving up treatmentas a primary
objective? The answermustbe no. Everyjuve
nile brought into the justice systemby KRS
Chapter600-645still has a statutoryandcon
stitutional right to treatmentbasedupon our
JuvenileCodeandprior caselaw.Furthermore,
HouseBill 117 which amongother things, sets
forth the mission of the new Departmentof
JuvenileJusticeseemsto recognizethat treat
ment must be a primary objectiveof the new
department.With HouseBill 117, a new sec
tion of KRS Chapter 15A mandatesthat the
Departmentof Juvenile Justice shall prevent
juvenile crime; identify juveniles at risk;
provide servicesto law enforcement,victims,
defenseattorneys,and the public relating to
juvenile crime, its prevention, detection,trial,
punishment,and rehabilitation of youth; con
duct researchand comparativeexperimentsto
preventdelinquentbehavior;identify juveniles
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at risk; assessthe needsof the juveniles and
provide an effective and efficient program to
treatand correctsuch youth.

The new commissioner of the Department,
Ralph Kelly spokeof his commitmentto mean
ingful treatmentin a recentCourier ,Journai
articleSunday,October13, 1996,p. Al, A18.
He doesnot appearto endorsea simplisticcor
rections’ approachtowardsyouth who will be
in his Department’s custody. In the years
ahead,we hope that CommissionerKelly will
be successfulin cleaningup the problemsthat
exist and establishingan effective treatment
model.

Until thosechangesarein place,everyjuvenile
facing a real possibility of commitment and
placementoughtto considerdemandinga right
to trial by jury.

REBECCA BALLARD DILORETO
AssistantPublic Advocate,Post-Trial Branch
Supervisor,JuvenilePost-DispositionalUnit
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: rdiloret@dpa.state.ky.us

Juvenile Post-Dispositional Unit

RebeccaBallard DiLoreto assumedleadershipof DPA’s JuvenileUnit and
theJuvenilePost-DispositionalProgram.Shestartedwith DPA in September1984and
has worked over the years in DPA’s Richmond trial office, appealsand as DPA’s
recruiter.

Lisa Clare tranferredto theJuvenilePost-DispositionalProgramon June1, 1996
as AssistantDirector. She wasformerly an attorneywith the Protection& Advocacy
Division from April 1994 to June 1996. She hasextensiveexperiencewith education
law and civil rights work.

Tim Arnold hasbeena law clerk with DPA. He is a 1996 law school graduateof U.K. He will be working in the Juvenile
Post-DispositionalProgramasof Octoberas an AssistantPublic Advocate.

Jeff Sherrhasbeenalaw clerk with DPA. He is a 1996 law schoolgraduateof U.K. He will beworking in theJuvenilePost-
DispositionalProgramasof Octoberasan AssistantPublic Advocate.

Claudia Smith hasbeenanintern with theFayetteCounty CommonwealthAttorney’s office from September1995 - May
1996. Sheis a 1995 law school gradateof U.K. Shewill be working in the JuvenilePost-DispositionalProgramas of October
asan AssistantPublic Advocate.

Amy Beaton is an AssistantPublic Advocateasof July 16, 1996 workingwith theJuvenilePost-DispositionalProgramin
WesternKentucky. She receivedher,J.D.from NortheasternUniversity School of Law in 1994. ShewaspreviouslyanAssistant
FederalPublic Defenderin SanAntonio since 1994.

Kimberly Crone is an AssistantPublic Advocateat DPA’s MoreheadOffice asof July 16, 1996 workingwith theJuvenile
Post-DispositionalProgram.ShereceivedherJ.D. from ChaseLaw School in 1995. Shewasformerly with theChildren’sLaw
Centerin Covington.

Donna Southard is a Paralegalas of July 16, 1996 working with the JuvenilePost-DispositionalProgramin Western
Kentucky. ShereceivedherA.A. in ParalegalStudiesat WesternKentuckyUniversity.

Barbara Bingham is a secretary/paralegalfor the Juvenile Post-DispositionalProgram,working in Frankfort. She
internedin theRichmondfield office hasa 1996 A.A. degreefrom EasternKentuckyUniversity.
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Plain View

Pennysivania v. Labron
116 S.Ct. 2485, 135 L.Ed.2d 1031 1996

The United StatesSupremeCourt issuedone
of the few search and seizure opinions this
term on July 1, 1996. This per curiam re
versedtwo PennsylvaniaSupremeCourt cases
in a manner implicating more issuesof fed
eralismthan searchand seizurelaw.

In Labron, the police arrestedsuspectsand
thereaftersearchedthe trunks of their cars.In
Kilgore, the police arrestedthe Kilgores and
searcheda farmhousewith consentandRandy
Kilgore’s truck after seeingthe Kilgores walk
ing to andfrom the truck. Drugswerefoundin
both. In both cases,the Court of Appeals of
Pennsylvaniafoundno FourthAmendmentvio
lation. In both, the Pennsylvania Supreme
Court reversedthe Court of Appealsandheld
that while probablecauseexistedin both, that
exigent circumstanceswas also neededto con
duct a warrantlesssearch.

TheUnited StatesSupremeCourt reversedthe
PennsylvaniaSupremeCourt and held that
undertraditional FourthAmendmentlaw, "[i]f
a car is readily mobile and probable cause
exists to believe it contains contraband,the
Fourth Amendment thus permits police to
searchthe vehicle without more." The Court
further found that the "ready mobility" of a
vehicle provides the exigency and that no
furtherexigenciesarerequired.

LabronandKilgore hadarguedthat therewas
an adequate and independent state ground,
and thus that the Court hadno federal juris
diction of thesecases.However,the Court held
underMichigan u. Long, 463 U.S. 1032 1983
that thestatecaseswere"interwoven with the
federal law, and...the adequacyand indepen
dence of any possible state law ground is not
clear from the face of the opinion."

Justice Stevens issued a dissentingopinion,
joinedby JusticeGinsburg.Both believedthat
Labron wasdecidedbasedupon adequateand
independentstategrounds,andthat Kilgore

would be decidedsimilarly upon remand.Of
the statecourt they said, "that courtconcluded
that citizens of Pennsylvaniaare protected
from warrantlesssearchesandseizuresof their
automobiles absent exigent circumstances."
The dissentersbelieve that "the decision to
summarilyreversestatedecisionsresting ten
uouslyat beston federalgroundsis imprudent
and entirely inconsistent ‘with the sound
administration of this Court’s discretionary
docket."

The dissentersalso notehow little wasaccomp
lished in this per curiam decision. "To rein
vigorate the privacy protections extendedto
Pennsylvaniacitizensunder Labron, Kilgore,
and White, the PennsylvaniaSupremeCourt
needonly set forth the appropriatetalismanic
languageand state,evenmoreclearly than it
already has, that the ‘Comonwealth’sjuris
prudenceof theautomobileexception[requires]
both the existenceof probablecauseand the
presenceof exigentcircumstancesto justify a
warrantlesssearch...While the result will be
identical,resourcesandrespectwill havebeen
unnecessarilylost."

Commonwealthv. Wilson
1996 WL 517102 Ky.App.

The police in Hopkinsville at 5:00 a.m. saw a
car behind a building that had recently been
burglarized.The car sped off at 50 miles per
hour in a 25 mile per hour zone.The car was
stopped,andthe driver arrestedfor DUI. The
passenger,Mrs. Wilson, wasaskedto get outof
the car to perform a field sobriety test. When
shefailed, the police offeredto find someoneto
takeher home.Thereafter,a searchof the car
revealeda purse with a heavy object in it,
which wasfound to be cocaineand parapher
nalia. Mrs. Wilson admitted that the cocaine
washers.

Ernie Lewis
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The trial court suppressedthe evidence.In its
order, the court found that the time and loca
tion of the car did not provide probablecause
to pull over the car, and thus the resulting
search was illegal. The Commonwealthap
pealed.

The Court of Appeals remandedto the trial
court for additional findings of fact. In an
opinion by JudgeGardnerandjoined by Jud
ges Combs and Howerton, the Court agreed
with the trial court that a car being in a place
at a particulartime doesnotjustify the pulling
over of the car when it leaves."[T]ime and
location taken alone do not constitute the
specific and articulable facts necessaryto
establish reasonable suspicion. Articulable
facts indicating possiblecriminal activity are
required."

The Court then remandedthe case to decide
the Commonwealth’sseparateclaim that the
driver’s speedestablishedprobablecause.The
Court did use Whren u. United States, 116 5.
Ct. 1769, 135 L. Ed. 2d 89 1996 to statethat
if thedriverwerespeedingthen probablecause
to pull him over was established,even if the
speedwas a pretext to searchfor other evi
dence. "If it is determined by the trial judge
that Turner had a reasonablebelief that the
vehiclewasspeeding,thenthe stop of the vehi
cle must be found to be proper evenif the al
legedtraffic violation was a merepretext for
the stop."

United Statesv. Jenkins
92 F.3d 430

In this case,the Sixth Circuit Court of Appeals
exploresthe issueof the standingof an absen
tee owner of a vehicleto challengethe search
of that vehicle.

Here,Jenkinsowned a trucking company,and
as part of the business, began to smuggle
marijuanafrom Texasto Tennessee.An agent
of the TBI discoveredthat a shipmentof mari
juana was going to be madein a secretcom
partmentof oneof Jenkins’ trucks, and even
tually a truck was pulled over in Texas. The
driver signedthe consentto searchthe truck,
while at the sametime saying that he did not
own "the stuff."

The Sixth Circuit,in a decision written by
JudgeBoggsandjoined by JudgesMilburn and

Borman, affirmed the opinion of the district
judge overruling the motion to suppress.

The Court reviewed United Statesv. Blanco,
844 F. 2d 344 6th Cir. 1988, which hadheld
that the renter of a car had no standing to
challengea searchof the car whenhe hadgiv
en the car to anotherto drive. The Court held
that the district court had erred by failing to
examinewhetherthe defendanthadexhibited
a subjective expectation of privacy in his
trucks.The Courtfurther heldthat an"owner’s
expectation of privacy in the trailer of a
tractor-trailer rig is of a type that society
would recognizeas legitimate."

That wasthe good newsfor Jenkins.The bad
newswas that the Court affirmed on the alter
native ground that the driver of the vehicle
had given consentto the search. "[W]e hold
that a requestto the driver of a rig to search
therig’s trailer is firmly within the third of the
three categoriesoutlined above. That means
that an officer is justified in thinking that the
driver hasauthority to consentunlessthe offi
cerknows or is told otherinformation indicat
ing that the usual assumptionis incorrect."

Short View

1. In re D.D. v. State, 59 Cr. 1360 Ind.
Ct. App., 7/8/96.The IndianaCourtof Appeals
hasheld that an officer’s testimony that some
thing "felt like contraband"during a patdown
is not sufficient to meettheplain feel exception
of Minnesotav. Dickerson,508 U.S. 366 1993.
In Dickerson,theUnitedStatesSupremeCourt
had held that under Terry, where an officer
had probable causeto believe that an object
touchedduring a lawful patdownwas contra
band,that objectcouldbeseized."Contraband’
is a broadcategoricalandconvenientterm that
doesnotconnotea specific object.Accordingly,
use of the term ‘contraband’ is legally insuffi
cient to satisfy the plain feel doctrine, ascon
traband can include any number of distinct
and dissimilar objects with differing contours
and masses...We will not condonethe use of a
Terry protectivesearchfor weaponsasa mere
pretext to searchfor evidence."

2. In the August30, 1996 LexingtonHer
ald Leader, former Pike District JudgeKeith
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Hall was reportedto have been reprimanded
by the Judicial RetirementandRemovalCom
mission for issuing a searchwarrant without
naming the suspect,a place to search,or the
itemsto be seized.Mr. Hall is now PikeCounty
Attorney. Hall was quoted as saying, "I bent
the rules for the police every chanceI got on
the war on drugs...1 got in a hurry and I made
a mistake...If I’m accusedof cheatingagainst
drug dealers, I’m happy...I knew that this
reprimand would mean nothing. I knew the
public wouldn’t care." Recall that the basic
rationale for the good faith exception to the
exclusionaryrule was that it was neededto
deterthe police but not thejudiciary.

3. United States v. Ramirez, 59 Cr.L.
1483 9th Cir. 8/2/96. The police obtained a
warrant to arrest Shelby in Ramirez’s house.
Forty-five officers arrived, one of whom pro
ceededto knock out a window andstick a gun
throughthewindow. Thehomeowner,Ramirez,
fired a gun into the ceiling, fearing the police
were burglars. The officers fired back and
shouted, "police." Ramirez then put his gun
down and laid on the floor. Ramirezwasthen
prosecutedfor being a felon in possessionof a
handgun.The 9th Circuit held that this vio
lated 18USC 3109, the knock and announce
law. Shelby’spreviousactionsasa fugitive did
not createexigenciessufficient to abandonthe
requirements of the law. Thus, the district
court was correct in suppressingthe evidence
of the guns. "Police musthavesomeleewayin
balancingthe demandsof the knock-and-an
nouncerequirementagainstother safety con
siderations. Nevertheless, the courts must
ultimatelydeterminewhetherthe policestruck
that balanceproperly. We think it clear that
the police did not do so in this case."

4. United States v. Duguay, 59 Cr.L.
1505 7th Cir. 8/15/96. Theimpoundmentof a
car after thearrestof a passengerviolates the
FourthAmendment,accordingto the Seventh
Circuit. Here, the driver did not want to turn
over the keys to the car, therewasno probable
causethat contrabandwasin the car, andthe
driverwasableto drive the car to a safe place.
"Thedecisionto impoundanautomobile,unless
it is supportedby probablecauseof criminal
activity, is only valid if the arresteeis other
wise unableto provide for the speedyandeffi
cient removalof the car from public thorough
fares or parking lots."

5. Statev. Colvin, 59 Cr.L. 1508 Conn.
App. Ct. 8/13/96.The defendantwassitting on
the stoop when he was seized by the police
illegally. He wastaken to his car,wheredrugs
could be clearly seenthroughthe window. The
ConnecticuttCourtof Appealsheldthat seizing
those drugs was a fruit of the illegal arrest,
andorderedsuppressionof the evidence."The
arrest, both in design and in execution, was
investigatory.""Regardless of whether the
police couldhavelegally obtainedthe evidence,
its discoverywas not sufficiently attenuated
from the misconduct.In addition, admissionof
this evidencewould underminethe purposeof
the exclusionary rule, deterring police
misconduct."

ERNIE LEWIS, Public Advocate
Departmentof PublicAdvocacy
100 Fair Oaks Lane, Suite302
Frankfort,Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: elewis@dpa.state.ky.us

Debbie Garrisonmoved from the Departmentof Public Advocacy
Office in Richmond where she worked as a legal secretary to
Frankfort whereshe will be the ExecutiveSecretaryto the Public
Advocate.A native of Lincoln County,Debbiehasworkedfor DPA
since 1984. Previously she was employedby the Departmentof
Criminal Justice Training in Richmond from 1978-84. She is
married to Gary Garrisonwho worked for CGH Transport. They
have a 7-year old daughter, Sara Morgan. Debbie is looking
forward to hernew role. "I’m excitedaboutcontinuingto work for
Ernie and about the opportunity to work at this level of the
statewidepublic defendersystem."
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Medications Usedto Treat the Symptoms
of Mental Illness and Their Side Effects

I. Antipsychotics

This article will present a very brief review of
the history ofthe medicationsusedin the treat
mentofpsychiatricdisorders, it will review the
therapeuticeffectsof thosemedicationsinclud
ing the antipsychotics,a antidepressants,and
moodstabilizers.Includedin the reviewwill he
the moreprominentside effectsofthesemedica
tions, and their potential drug interactions.

Storageconditionscan adverselyeffect a medi
cations usefulness.Therefore,a brief review of
storageconditionsis includedat the endof the
article.

Definitions:

Positive symptomsof mental illness, hallu
cinations; delusions, disorganized thinking;
paranoia.

Negativesymptomsofmental illness, apathy;
withdrawal; flat affect.

The first medicationusedin the treatmentof a
mental illness wasdevelopedin Europein the
late 1940’s as an adjunct to anesthesia,or as
an antihistamine,dependingon the literature
underreview.After somemonthsuseChiorpro
mazine Thorazine was discovered to have
beneficial effects in the treatment of the
symptomsof schizophrenia.In theearly 1950’s
Chlorpromazinewasintroducedin the United
States, and shortly thereafter research and
developmentof otheragentswith similaractiv
ity wasbegun.For a numberof yearsthe medi
cations usedto treat symptomsof mental ill
ness were called "tranquilizers" becausethey
blockedor stoppedthe agitation, disorganized
thinking, hallucinations, and delusions that
may occur in many peopleexperiencinga psy
chosis. If the medicationsworked, the person
becamemuch more "tranquil" and betterable
to interact with others.During the decadesof
the sixties’, seventiesand part of the eighties,
this group of medicationswere frequently re
ferred to as"Major Tranquilizers"to different
iate them from the"minor tranquilizers"which
were used to treat the symptomsof anxiety.
During the latter part of the nineteeneighties
medicationsused to treated the symptomsof
psychosisbeganto be called "antipsychotics"
and,medicationsusedto treatthe symptomsof
anxietywerecalled"antianxietyagents".These
termsare much moredescriptiveof the actions
of the drugswhentakenby peopleexperiencing
these conditions. The antipsychotics should
stop the symptomsof psychosis,and the anti
anxiety agents should stop the symptomsof
anxiety.

A. Type of Antipsychotic

* Phenothiazineswhich refers to the drugs
chemical structure, which is related to
Chlorpromazine and includes: promazine
Sparine; triflupromazine Vesprin;
thioridazine Mellaril; mesoridazine
besylate Serentil; acetophenazineTin
dal; fluphenazineProlixin; perphenazine
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Tn lafon; prochiorperazine Corn pazi ne:
and trifluoporazine Stelazine.

* Thioxanthineswhich refers to the chemical
structure, and includes: chiorprothixene
Taractan andthiothixene Navane.

* Butyrophenones,a differentchemical struc
ture, and includesonly haloperidolHaldol
in this country.

All of the antipsychotics mentioned have
characteristicssimilar to thoseof chiorproma
zinc. The decidingfactorsin determiningwhich
medication will he prescribed include: the
degreeof the sideeffectscausedby a particular
medication in this group; the dose neededto
achievedesiredresults;the pastexperiencesof
the person to a particular medication; and
known responsesthat family members may
have had to one of the medications in this
group.

B. Low Potency and High Potency
Antipsychotics

Low potency antipsychotics require a large
quantity of active medication to achievea de
sired therapeuticresponse.Chiorpromazineis
a low potencymedication;its therapeuticdose
is 100 milligrams.

High potencyantipsychoticsrequirea relative
ly small quantity of active medication to
achievea desired therapeutic response.The
therapeuticdoseof haloperidol,a high potency
antipsychotic, is betweentwo and five milli
grams.

As a general rule the lower potency antipsy
chotics such as chlorpromazineand thiorida
zine will cause more drowsiness,sleepiness,
and postural hypotension while the higher
potency antipsychoticswill causemore move
ment disorders.However, one should keep in
mind that all the medicationsin thesegroups
can and often do causethe full range of side
effects.

Antipsychotics not chemically related to the
phenothiazines,but with similar therapeutic
and side effect activity include molindone
Moban and loxapine Loxi tane.

C. Symptom Control

All the antipsychoticslisted above can be ex
pectedto at least partially control the positive
symptomsof psychosisfor aboutsixty-five per
cent of personstaking the medications.Symp
toms that can be expectedto be controlled by
thesemedicationsinclude:hallucinations;delu
sions;disorganizedthinking; andparanoia.The
negativesymptomsof psychosissuch as with
drawal,and flat affect will not be helpedby the
antipsychoticsmentionedabove.

D. Side Effects

Someof the more prominent side effects that
can be expectedwith the traditional antipsy
chotics include: dry mouth; dry eyes; dry
throat; constipation; lowered blood pressure
when standingor moving rapidly; photosensi
tivity reaction betweenthe medicationandthe
UV rays of the sun and/or heat lampsor tan
ning beds to cause severe sunburn; photo
phobia photosensitive reaction of the eyes
[especially with thioridazinel; drowsiness;
sleepiness; difficulty in concentration; in
creasedsensitivity to environmentalheat and
humidity; weight gain; and movement dis
orders.

The movement disorders include akathisia
sensationof the musclesquivering,the person
may be unableto sit, or standstill andfeelsan
urgeto continuein motion; dystoniathe mus
clesdo not work smoothlytogetherandspasm;
pseudoparkinsonismmask like face, drooling,
tremors, pill like rolling of the thumb and fore
finger of both hands,cogwheel rigidity, and
shuffling gait. Tardive dyskinesiarhythmical
involuntary movementscharacterizedby puf
fing the cheeks;puckeringthe mouth; protrud
ing the tongueandchewingmotions. It is pos
sible for tardivedyskinesiato include involun
tary movementsof the arms and legs.At the
presenttime there is no known treatmentfor
the symptomsof tardive dyskinesiaexcept to
withdraw all antipsychoticmedication.With
drawal of medication cancausea return, or a
worseningof the personssymptoms,and may
or may not reduceor eliminate the symptoms
of the tardivedyskinesia.

The antipsychotics can cause body tempera
ture dysregulation.With this particular side
effect the brain cannotdeterminethe external
temperature.When this side effect occursat
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the sametime that thebody loosesits ability to
sweatthe personis at risk for overheatingor

over cooling the internal organs,dependingon
the seasonof theyear.This side effect is parti
cularly problematicwhen the external temper
atureexceeds80 degreesand the humidity is
40 percentor higher.

NeurolepticMalignant SyndromeNMS some
times occurswhenan antipsychoticis started,
or the dose is adjusted.This side effect seems
to occur moreoften whentheexternaltempera
ture is above 80 degreesand the humidity
above40 percent,however,theseconditionsare
not necessaryfor its occurrence.Symptomsof
NMS include increased body temperature,
muscle rigidity, and coma. Persons exper
iencing thesesymptomsneedimmediatemedi
cal treatment.

E. Coping with Side Effects of the
Antipsychotics

Body temperatureprecautionsshould be ex
ercised by all persons taking antipsychotic
medications,especiallyif they must also take
medication to control movement disorders
causedby the antipsychotics.If the external
temperatureis above80 degreesandthe hum
idity is above40% the personshouldremainin
an air conditionedbuilding if possible.Other
wise, the building is not air conditioned,the
personhasan outsidejob, or must walk to run
errandsetc. it is necessarythat the person
move slowly, stay in the shadeasmuch aspos
sible,takefrequentrestbreaks,drink plentyof
cool non-alcoholic,non-caffeinatedbeverages.
Any exposedskin shouldbe protectedby a high
factor at least 15% sun blocking agent, light
weight, light coloredclothing should be worn,
the head should be protected by a broad
brimmed hat or cap, and the eyes should be
protected with sunglasses. During cold
weather, especiallywhen the temperatureis
below 40 degreesand the humidity is above
40%, personstaking antipsychoticsshould be
sure to wear enough protective clothing to
preventhypothermiaandfrost bite or freezing.

Dry mouth and constipationcan also be po
tentially problematic for the person taking
antipsychotics.Thesecanbe partially relieved
by sipping cooling drinks non-alcoholic, non
caffeinated, sucking on ice chips or hard,
sugarless candy, or using artificial saliva
which canbe purchasedover the counter for

dry mouth; drinking plenty of fluids, eating a
high fiber diet and exercising for control of
constipation. Should thesemeasuresnot ade
quately control constipationit may be neces
saryto use a stool softener,which may needto
be orderedby the prescribingphysician.

F. Clozaril clozapine

The antipsychoticclozapineClozaril is chem
ically unlike the medicationspreviouslydiscus
sed and has a different mechanismof action
and different side effect patterns.When cloza
pine providesa therapeuticeffectit will control
the negativesymptomsof withdrawal and flat
affect aswell as the positive symptomsof psy
chosis. The major side effect of clozapine is
agranulocytosis,a potentially lethal condition
in which the granulocytesin the white blood
cells, andthe white blood cells themselvesare
reducedto a level that causesthe body to be
unable to activate the first line of defensein
theimmunesystem.Agranulocytosiscanbe ex
pectedto occur in two percentof thosepersons
taking the medication.This side effect neces
sitatesacompletebloodcount to be doneweek
ly on all personstaking clozapineto prevent
untowardconsequenceswith the white blood
cell count.

A secondvery serious side effect is the pos
sibility of generalized seizures occurring in
personsreceiving 800 or more milligrams per
day of clozapine.Should seizuresoccur due to
the useof clozapineor for any otherreasonit
is important that an anticonvulsant that
sparesthe white blood cells and granulocytes
be chosento control the seizures.Vaiproic acid
is often suggestedby the manufacturerof cloz
apine as the anticonvulsantto be used.The
manufacturerof clozapinesuggeststhat car
bamazepinenot be usedwhenclozapineis be
ing taken because the carbamazepinecan
causeagranulocytosis,andsuppressthemanu
factureof blood cells by the bone marrow. The
effects of the carbamazepinecan be additive
with the effects of the clozapine.

There may be some degreeof dyskinesiade
fined earlier with the use of clozapine,but the
movementdisordersthat generally occur with
the traditional antipsychoticsdo not appearto
occurwith clozapine.Thereareindicationsthat
some personsgain weight while taking this
medication and some personshave difficulty
with dry mouthwhile othershavetrouble with
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excessive production of saliva. If clozapine
must be discontinuedit should be done grad
ually to reducethepossibility of the recurrence
of symptoms.Shouldmedicalconditionsdictate
the immediatewithdrawal of clozapinethe con
sumer should be monitored very carefuly for
the emergencesymptoms.

G. Risperdal risperidone

The newestantipsychotic risperidoneRisper
dal at dosesof less than six milligrams per
day can be expectedto act more like a sero
tonin reuptakeinhibitor than a dopaminergic
inhibitor. This meansthat at low dosesone
would expect to see a range of therapeutic
effectsclosely related to thoseof clozapine.

H. Side Effects for Risperdal

One would not expect to seeany of the move
ment disordersthat can occur with the tradi
tional antipsychotics at the lower dosage
ranges of rieperidone. However, when doses
reachsix milligrams perday the activity of the
medicationtendsto becomemoredopaminergic
in nature. At eight milligrams per day and
abovethe medicationcan produceeffects sim
ilar to haloperidol. One should keep in mind
that even though the medication is not ex
pectedto producecertain side effectssuch as
the movementdisordersat a particulardosage
level nothing is too prevent such side effects.
Therefore,oneshouldbe opento the possibility
thatuntowardside effectsmay occur in certain
individuals at any dosagerange,and that cer
tain individuals will not develop side effects
that might be expectedat a particular dosage
range.This caveatis true of all medications,
and is not confinedto risperidone.

II. Antidepressants

Theantidepressantsmedicationsthatareused
to treat the symptomsof depressionsharea
history similar to that of the antipsychotics.
The antitubercularIsoniazid INH was found
to have antidepressantproperties in the late
1940s. This observationled to researchand
developmentof mono-amine-oxidaseinhibiting
MAO! medicationsthat were morespecificfor
the control of the symptomsof depressionthan
was the INH.

A. Mono-Amine-Oxjdase Inhibiting
Antidepressants

The only mono-amine-oxidaseinhibiting anti-
depressantsavailablein this countrytoday are:
isocarboxazidMarplan, phenelzine Nardi1,
tranylcypramineParnate.Thesemedications
work very well in controlling or relieving the
symptomsof severedepression.However,they
havea numberof significant druginteractions
that make their use a concernwhen persons
also experiencehigh blood pressureand must
take antihypertensivemedication. The mono
amine-oxidaseinhibiting medicationsalso in
teract with a variety of foods containing tyra
mine to causea rise in blood pressurethat can
be problematic and in some instancesfatal.
Foodsthat have proven to create blood pres
sureproblemswhen takenwith the MAOI’s in
clude, but may not be limited to the following:
beefor chickenlivers; any meatspreparedwith
a tenderizingagent; fermented sausagesin
cluding bologna, pepperoni,summersausage;
dried or pickled fish; game meats; cheeses
American processed,blue, naturalbrick, ched
dar, Romano,sourcream,yogurt; nondistilled,
fermentedbeverages;avocados;bananas;can
ned over ripe figs; raisins; sauerkraut; soy
sauce;fava beans;caffeine;and chocolate.

B. Tricyclic Antidepressants

The mainstayin antidepressantmedication in
this country for the pastten years or more has
beenthe tricyclic antidepressants.Thesemed
ications are characterizedand receive their
name from the fact that they contain three
rings in their chemicalstructure.The tricyclic
antidepressantsinclude:doxepinAdapin, Sine
quan; nortriptyline Aventyl; amitriptyline
Elavil; desipramineNorpramine,Pertofrane;
imipramineTofranil; trimipramine Surmon
til; and protriptyline Vivactil. Thesemedica
tion will relievethe symptomsof depressionfor
many persons.However, they havesomevery
prominentside effects.

C. Side Effects

Some of the more significant side effects in
clude: dry mouth; dry throat and eyes;consti
pation; urinary retention; especially in the
presenceof bladder dysfunction or prostatic
dysfunction; weight gain; and photosensi
tivity. In addition, thesemedicationsexert a
very pronouncedeffect on the cardiacmuscle.
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orderOCD, while the otherSSRI’s havebeenIn therapeuticdosesthesemedicationscan, in
susceptibleindividuals, causeerratic cardiac
rhythm. In overdosequantitiesthesemedica
tions can causefatal cardiacarrhythmias.

The antidepressantamoxapineis derivedfrom

the antipsychoticloxapine.Therefore,the side

effect pattern for this medication will more

closely resembleside effectsof the antipsycho
tics than the antidepressants.When this anti
depressantis being prescribedthe individual
should be monitored for all side effects listed
with the antipsychotics.

D. Atypical Antidepressants

BupropionWellbutrin is a secondgeneration
antidepressant.It weakly inhibits serotonin,
norepinephrineanddopaminereuptake.It may
also be active in otherparts of the brain such
as the locus cerulesus.To date the major side
effectsthat appearto occur whenbupropion is
taken include:dry mouth;blurredvision; dizzi
ness;light headedness;faintness;drowsiness;
diarrhea;tinnitus; photosensitivity;changesin
appetiteand weight; tremor; excesssweating;
sedation;excesssalivation and seizures.It is
reported that the incidence of seizures with
bupropion is four times the rate of seizures
with the other antidepressants.Seizuresap
pear to be dose related, and appearto occur
mostoften in personswho havehada previous
seizure,have had head injury, or have some
other factor that can make them at risk for
occurranceof seizures.Doses of bupropion for
personsat risk for seizuresshould not exceed
450 mgm perday given in threedivided doses.
A single dose should not exceed 150 mgm.
Bupropion should be given very cautiously to
personswho are predisposedto seizuresdis
cussedabove,and especiallywhen otheranti-
psychotic medications must be take. Since
bupropion can causeupset stomach,the drug
can be taken with food to reduce the gastric
irritation.

E. Selective Serotonin Reuptake
Inhibitors SSRI

The newestantidepressantsare the selective
serotonin reuptake inhibitors SSRI’s. This
group of medications include: fluoxetine Pro
zac; paraxetine Paxil; sertraline Zoloft;
venlafaxineeffexor; andnefazodoneSerzone.
Fluvoxamineluvox hasbeenapprovedfor use
in the treatmentof ObessiveCompulsiveDis

approvedfor use in treatingdepression.All of

the SSRI’s are effective in treating the symp
toms of depressionandobsessivecompulsive
disorder.The dosesneededto treat OCD are
higher than for the treatmentof depression.

Major side effects seen when the SSRI’s are
usedinclude: agitation; trouble sleeping; feel
ing tired, draggy, and sleepy;dizziness;head
aches;tremors; loss of appetite; nausea;diar
rhea; photosensitivity;vaginal irritation; high
bloodpressure;urinarydisorders;upperrespir
atory disorders;sinusitis; and changesin sex
ual desiresandfunctioning.Sexualdysfunction
is more prominent with the SSRI’s than with
the otherantidepressantsandhas causedsome
personsto stop taking thesemedications.The
SSRI’s can also cause withdrawal effects in
personswhenthey arestoppedsuddenly.These
medicationsshould be stoppedgradually over
severaldaystime. Specificreductionsshouldhe
tailored to the individual person.

III. Mood Stabilizers

A. Lithium

Lithium is used to treat the symptomsof Bi
Polar disorder;Bi-Polar disorder may exhibit
both the manic and the depressivefeaturesin
an individual situation,or it may presentonly
the manicphase,or only the depressivephase.
Until recently Lithium was the only major
medicationavailable to treat this disorder.

Major side effects seenwith Lithium include:
nausea;fine hand tremor; increasedurination;
increasedthirst; diarrhea;and urinary urgen
cy. Lithium canhavea negativeeffect on the
thyroid, liver andkidney. Personstaking Lith
ium should be monitored carefully for proper
functioning of thesevital systems.The follow
ing side effectsneedimmediatemedicalatten
tion: diarrhea; excessive sweating; loss of
appetite;muscleweakness;high fever; drowsi
ness; trembling; slurredspeech;andvomiting.

Since the therapeuticdose of Lithium is rela
tively closeto the toxic dose,the persontaking
the medication should have periodic serum
Lithium levels done to assurethat toxicity is
not occurring, or impending. The suggested
time interval for serumLithium levels for stab
ilized maintenancetreatment is every three
months.
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it is importantthat personstaking Lithium not
change the intake of salt and/or caffeine
significantly since both these products can
alter the serumlevel of the Lithium.

B. Tegretol

CarbamazepineTegretol has been used for
the last few yearsto treat the symptomsof Bi
Polar disorder. It is used alone or in con-
junction with Lithium.

Primary side effects seenwith carbamazepine
include: nausea;vomiting the medication can
be taken with food to reduce the severity of
this side effect; slow irregular heartbeat;
slurred speech; tinnitus; aching joints; dry
mouth; photosensitivity; depression;reduced
calcium level; the possibility of reduced
leucocytes in the white blood cells; and the
possibility of bone marrow suppression.

C. Depakote

Val proate Depakote/Depakenehas recently
beenapprovedby the Food and Drug Admini
stration for the treatmentof the symptomsof
Bi-Polar disorder. Major side effectsseenwith
this medication include: skin rashes;nauseal
vomiting taking with food canreducethis side
effect; menstrual changes; constipation;
dizziness; depression; lack of coordination;
confusion;headache;and irritability.

IV. Drug Interactions

All of the medicationslisted above antipsy
chotics, antidepressants,mood stabalizers
havethe capability of interactingwith a large
variety of other medications. The list of
potential interactions is too extensive for a
report of this dimension.’ The readershould
note that all the medications mentionedwill
interact in a negativeway with all alcoholic
beverages,and all medications that have a
depressantquality, or canenhancethe depres
sant quality of other medications. This will
include, but not necessarilybe limited to: the
antipsychotics; the antidepressants;the anti
convulsants;manyof the cardiovascularmedi
cations; the antianxietymedications;and the
sedativesandhypnotics.Of particularconcern,
since many personsdo not think that they are
potent enough to causeconcern, are the over
the counter medications. One should parti
cularly note over the countermedicationsfor

cough or cold or sinus that contain alcohol,
caffeine, phenylpropanolamjneor otherantihis
taminic medications.Theseingredientscan he
found on the label of the product. Other over
thecountermedicationsthat canbe potentially
problematic are the products sold for sleep,
weight control, or to stay awake. Aspirin and
Tylenol may he a problem when taken with
some medications.The primary concern that
the readershould note is that personstaking
any of the antipsychotics,antidepressantsor
mood stabilizers should not take any other
medication, prescribed or over the counter
without a thorough review by the prescriber.

V. Medication Storage

Medications can lose potency,or undergophy
sical-chemicalchangesif not stored properly.
All the medicationsthat havebeenreviewedin
this article should be storedin such a manner
that they are protectedfrom light, heat and
moisture.In this instancecorrecttemperature
is between35 degreesand 86 degreesF. Light
protectionmeansgenerallythat the medication
should be stored in either an amber,or green
container to reduce exposure to ultraviolet
rays. Temporarystorageof medicationsin dis
pensingsleeves,or otherday mindercontainers
to assistpersonsin rememberingto takemedi
cationsshould poseno particular storagepro
blem. Thesedevicesare generally designedto
contain a one weeks supply of medications.
However, personsliving and working in Ken
tucky will want to note carefully the informa
tion containedin the following paragraph.

Anotherissueof vital concernto Kentuckycon
sumersis the mandatein KRS 218A that con
trolled substancesbe kept in the original con
tainer they were in when received from the
pharmacistor physician.The consumershould
be awarethat although this mandateis found
in the Controlled Substanceregulations the
law enforcementcommunity throughout the
stateapplies the mandateacrossthe board to
all prescribedmedications.

Footnotes

‘Additional information aboutdrug-druginter
actions, drug-food interactions, and drug-lab
interactions can be found in the references
listed at the endof the article. Thesereferences
are updated monthly. The readershould be
able to accessone or both referencesat any
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community or hospitalpharmacy.Otherrefer
encesinclude the American Hospital Formu

lary Servicewhich shouldbe available through
anyhospital pharmacy.The authorparticularly
likesGoodmanandGilman’s ThePharnacolog
ical Basis of Therapeuticsas a reference for
information on the pharmacologyof all med
ications.The readercanalso accessadditional
information about medications through the
Drug Information Centerat the University of
Kentucky, numerousjournals devotedto the
topic of medicationsand their effects. These
can most easily be accessedthrough the Uni
versity of Louisville, and the University of
Kentuckymedical libraries, andtheUniversity
of Kentucky Collegeof Pharmacy.Information
is now available on the Internet for much of
this material.Accessto this information would
be referencedthrough a provider in the field.
Readersworking outsidethe stateof Kentucky
will wish to check with the State Board of
Pharmacyin your stateconcerningany special
conditionsapplicableto drug storage,or drug
handling proceduresimposedby that board, or
legislative body.
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HELEN DANSER
Division of Mental Health
275 EastMain Street
Frankfort, Kentucky 40621
Tel: 502 564-4448

Helen Danser receivedher degreein pharmacy
from the University of Kentucky College of
Pharmacy,and is licensedto practicepharm
acy in the Stateof Kentucky.She has a num
ber ofyears experiencein presentinginforma
tion about psychiatric medicationsto staff in
the mental health field, consumersand family
members.Questionsor commentsmay he ad
dressedto her through the Division of Mental
Health.

-U

DIRECTOR OF PROTECTION & ADVOCACY RETIRES

GaylaPeach,longtimedirector of the Protectionand AdvocacyP & A Division,
retired on September15, 1996. Gayla worked with the division for 19 yearsand served
asdirector for 16 years.During that time, P & A evolved from an agencywith two
employeesinto a formidablevoice for personswith disabilities. Despiteongoing
involvementwith controversialissues,such as involuntary civil commitment,
institutional conditions,deinstitutionalization, and educationalservicesfor children
with emotionaldisabilities, Gayla managedto maintainP & A’s independence.With
typical modesty,Gayla requestedthat no ceremonybe held to honorher
accomplishments.P & A staff and advisorybodieshad a brief surpriseparty for her to
show their appreciation.Thousandsof Kentuckianswith disabilities andtheir families
havebenefittedfrom Protection& Advocacyservices.Much of the credit for that level
of impact goesto Gayla.We wish her continuedimprovementin her health.She will
be missed.
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Appalachians as A
Cultural Group: Part Three

The Importance of Documentationl
Uninterested Reporters

Recently, I went to Breathitt County with my son. My
motherwasdeterminedto give him a history of theBrown
family at her knee.As I satandlistened,I heardfantastic
stories of my father’s family: a relativecarryinga man’s
headin a bag,a great-uncle’sshoot-outwith a Sheriff, etc.

I decidedI neededto checkup on someof thefamily stories
I’d heardrecounted.I talkedto areliablesource,apaternal
aunt, who was a teen during my childhood. She hadn’t
heardthe story regardingthe relative with the headin a
bag. Sheexplainedabouttheshoot-out:a newly-deputized
man hadsetout to kill my uncle on sight, andshot at him
first, before they simultaneouslyfired and killed each
other.

My aunt also told me that my Grandfatherwas in UK.
pre-med,when he was called home to takecare of the
family farm, not Medical School. This cameas a shockas
my grand-fatherwascalled upon to sutureup cuts,oneon
my head, with carbolic acid and a curved needle, and
thread,hada set of medical encyclopedias,and when he
died, my family divided up his medical supplies- suchas
a leathermedical bag, scalpels,eye cups,etc.

Yet my Aunt said that shehad taken myeldestbrotherto
the funeral of my great-grandfather.Baring a mistakeon
the tombstone,my great-grandfatherdied 10 yearsbefore
my brotherwasborn.

This is all by way of sayingthatanyonedoing this work
cannottakemattersrevealedto them by family members
at face-value. People relate matters,perhapsuninten
tionally, wrong, or embellished.In theseinstances,non-
family membersmaybe more reliablereportersof events
than family members.

Certainly documents,family Bible records, newspaper
accounts,deathcertificates,etc. area solid foundationfor
mitigation evidence,andarenecessaryto corroboratefam
ily member’sstories,although they may contain mistakes
as well- for instance,my brother’s tombstonewascarved
with the wrongdateof death.

While witnessesswearto and testify to the bestof their
belief, with a little effort, theStatecould makeashambles
of your mitigation case,if you haven’tdoneyour homework
by gatheringdocumentationand checkingout the stories
told by family members.Don’tacceptmattersat face-value.

It helps to always rememberthat the "fantastic" family
stories are easierfor the family to reveal, as they are
"proud" of them, but thesematters may have the least
evidentiaryvalue. The more fantastic the story, such as
your client’s fatherfaceddown andbeat"Rocky" Marciano,
themore documentationmustbe done to verify the story.

Look for the family "secrets"of which they are ashamed.
Thesesecretsare the hardestto discover,and bring to
light.

Discussionof fantastic family stories may be the sincere
attempt of a family memberto be helpful andit takesa
greatdeal of skill for a mitigation investigationto be able
to winnow "wheatfrom chaff," andsteerthepersonto more
pertinentinformation.Beingable to assesstheevidentiary
value of certain typesof information,andexplorein depth
thosematterswhile skimming over other mattersis the
hallmarkof theexperiencedmitigation specialist.

More often recountingfamily stories is an attemptof the
personto steerthe conversationawayfrom "sticky’ topics
andgettheinterviewerside-tracked.A skilled interviewer
knows when to listen to establishrapportand when to re
direct theconversationto a more"meaty," topic.

Triangulatingtheinformation,havingtheclientandfamily
membersas asource,uninterestedpartiesas asource,and
hardrecordsasa sourceof evidence,andhaving anexpert
verify that this information is significant, reassuresone
that the mitigation evidenceis solid, and unshakable.A
healthydoseof skepticismcan’t hurt, aswell.

Continuationof theScreeningdevice:

J. PETS: Did the clientever hurt any pets: cats, dogs,
hamsters, rats, or domesticated farm animals: pigs,
chickens,ducks, lambs. IHUNTING DOES NOT QUAL
IFY.I Shot birds, killed non-poisonoussnakes,hung ani
mals, dissected,setafire animals,cutanimals,crippled or
paralyzedan animal.

Were animalskept in the house?What kind, was there
urine and feces,odor in thehouse.How many?

Unusualpetstheclient mayhavehad: pet squirrel,hawk,
owl, raccoon,etc.

Felthous,Alan R. et.al., PsychologicalAspectsof Selecting
Animal Speciesfor PhysicalAbuse.32 #6 Journal ofFor

ensicScience, Nov. 1987 p.1713. Itorturers/abusersof
animals.may laterabusepeople.l

Repeatthequestionregardingsomeonetakingawaysome
thing that wasimportant to the client, as a parent may
havegottenrid of a pet.

One way of phrasingthis is to find out if the client is
"tender natured."

Cris Brown
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K. TREATMENT OF SIBLINGS: Again looking at how
the client treatedweakand helplessthings: How did the
defendanttreat the younger children; Was the client a
"little parent," inappropriatelybossy.Wasthe clientcruel
or abusiveto siblings? Wastheclient given control of the
children,did he or sheever stepover the line?

L. NEIGHBORHOOD CHARACTERISTICS - Were
they treatedany differently from other kids in the area?;
Was their home worse or better than others, did they
attendthe sameschool as other children, ride the same
bus, walk to the school, Were there any neighborhood
cliques?Impactsof anymoves, languagesspokenat home.

M. GOVERNMENTAGENCIES:Were anygovernment
agenciesinvolved with the family, AFDC. privateagencies,
such as Catholic charities,etc.; special school programs
suchas free lunches,Upward Bound, etc. Church groups
donatefood etc.

N. MOVES: Did thefamily live anywhereotherthanKen
tucky?How manytimes hasthe family moved - what are
the addresses,did it require the defendant to change
schools?Did the client have to leave any significant
support resources,family members,friends, activities?

0. WHY LEFT HOME: Years defendantwas at home,
when left homeandwhy;

P. CONTACT WITH LAW: Any other family members
evenextendedfamily, beenin trouble with the law hf not
obtainedin parents/siblingssectionI. How common wasit
for peoplewhereyou grew up to go to jail or prison?

How manypeopleyou grew up with died of suicide,over
doses,or duringcriminal activities in your neighborhood?

Q. EDUCATION: How manyof the family finished high
school, I If notobtainedin theparents/siblingssectionI. Was
an educationvaluedin your family or wassomethingelse
more valuable.

R. CLOSEKNIT: Is yoursactoseknitfamily? Why or why
not?Who canyou dependon to helpyou out?When did the
changeoccur,hasit alwaysbeenthatway? How often does
thefamily groupget together?Whosehousedo they meet
for holidays?

S. GUNS: What gunswere kept at your house?At what
age did you get your own gun? At what age did you go
hunting? Did you ever bowhunt?Kill an animal by knife?
Gut and cleanyour kill?

AFFECTION/LOVE - Weretheparentsphysicallydemon
strative to the client andif not, weretheyaffectionatewith
any of the other kids?

Did the parentstell the client that they were proud of
them. Examplesof ways that theyshowedthem theywere
proudof them.

Particularlook for attendanceat school functions, praise
for school awards,etc.

FAMILY MEMBER’S ILLNESS:

a. Was therewasa time when either parentwas away
from thehomefor any significantamountof time, either

with the defendantor with anotherchild in the family that
causedthe family 1.0 he separatedfrom a parent; Initial
andlater emotional responsesand actionsof parentsand
significant other family members to physician justified
complaints;exaggeratedexpectations;hostile projections
to spouseguilt; blame to child guilt; feeling sorry;
over-protection;attachment;resentment;rejection;neglect;
abuse;psychiatric disorderor depression

b. Is there any history of "nerves" mental illness or
mental retardation in the familyl; Must he a blood
relativeI.

Any suicide attempts in the family, suicides, hospital
ization in a mental ward or facility, if family member
receivesmedicationfor problem.

Eccentricitiesof faniily memberssuch asmood sings,frac
tiousness,depression,cryingspells,timesthey"go off." Any
family memberbeenin EasternStateor othermental facil
ity, psychiatricward of the hospital?

c. Any of the family on daily medication or has been
underthe treatmentof a doctorfor psychiatricproblems,
or if they felt that a family memberneededcounseling.

Client’s Illness

I must credit my brother,David for the more innovative
ideasof thefollowing section.Aside from beinga geologist,
he also is a health enthusiast.He pointed out that in
addition to environmentaldangersin the soil, food stuff,
water and air, personsfrom Appalachiahavepoor diets,
exerciseinfrequently,andhavehealth,mentalhealth,and
congenital problemsthat may affect the quality of their
life, andcertainly their longevity.

Statisticsfrom CHR looking at the 1994 Kentuckypopula
tion which sets out in districts that I could very easily
isolate into theEasternKentuckycounties,list the top 20
leadingcausesof deathin EasternKentuckyland theState
at largel in 1994 totalling 36, 919 personsas 1 Heart
disease,12,101persons;2 malignantneoplasm,8,902per
sons; 3 Cerebrovasculardisease,2,513 persons;4 acci
dents,1,585;5 influenza/pneumonia1,510persons;6 dia
betes mellitus, 908 persons;7 suicide 526 persons;8
nephritis & nephrosis473 persons;9 arteries,arterioles,
andcapillaries, 468 persons;10 septicemia,423 persons;
11 cirrhosisof liver, 301 persons;12 hernia& intestinal
obstruction262 persons;13 emphysema,258persons;14
homicide.243persons;15 arteriosclerosis,196; 16 symp
toms& ill-defined conditions,193 persons;17 congenital
abnormalities,185; 18 certaincausesin earlyinfancy, 165
persons;19 hypertension, 161 persons;20 benign neo
plasm, 98 persons;21 all othercauses5,448persons.

EasternKentuckyaccidentsaccountedfor 23% of persons
who died statewideof accidents.The countieswith the
highestaccidentsincidentswereFloyd, 30 deaths,Pike 37
deaths,Perry 26 deaths,21% of the personswho died from
diabetesmellitus died in EasternKentucky. Highestnum
bersof diabetesdeathswerein Harlan County,Pike Coun
ty, and Boyd Counties.Emphysemaaccountedfor 21% of
thedeathsfrom emphysema.Thesestatisticsbearout that
diseasesthathaveimmediateimpact on the flow of blood
and thus oxygen to the brain andother vital organsplace
personsin EasternKentucky in a risk group.
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In genetically carried illnesses,such as diabetes, it is
important to learnnot, only if the client has this illness,
but also thenamesof otherfamily memberswho havethe
illness,

You might have to break this screeningdown to common
languagesuch as "sugar" for diabetesfor the personto
know what you’re talking about. It is best to ask about
things in the vernacular,such as, "Have you ever had a
problem peeing?"

Ask about the client’s illness, find out if s/he had the
normal childhood diseases:History of diabetesl"sugar",
scars;dentalIteethI problems;agebegansmoking,amnesia
Iforget things/memoryl, hepatitis or "yellow jaundice",
heartproblemsI "had heartl suchasrheumaticfever,mur
murs,hereditaryproblemsorcongenitalbirth defects,high
blood pressure,stroke/heartattack,severepoisoning,sei
zures/epilepsyl"fits" I, fainting spells, chronic pulnionary
l"breathing"l problems- allergies, asthma, any severe
restriction or loss of oxygen, screenfor fire extinguisher
accidentslRed-l3all fire extinguishersI near-drowningifall
in thecreekas a child, swimming/boatingaccidentsI. brok
en bones,ulcers,goiters lswollen throatl from a lack of
iodine in the diet, bedwetting,disfigurements,allergies,
leadpoisoningatelead-basedpaint, venerealdisease.Any
hearingloss, vision problems?

Tuberculosis/l"consumption/tb"l:exposure is greatly in
creasedin EasternKY due to expectoration,or spitting of
phlegmon the sidewalkdueto chewingtobaccoor custom
of clearingthroatand spitting.

Farm accidents:injuries from farm machinery,such as
plows,discs,cultivators,cornpickers,exposureto medicines
for animals/ingestionof, beingkicked by animals, near-
fatal shooting incidents,huntingaccidents,falls ofT cliffs,
snakebites,animalbites,particularly rabidanimals,brush
fires, or fires wherehomesburned,sicknessfrom eating
badfood suchcannedgoodsthathavespoiled, appleseeds
which containarsenic.

Exposureto airbornepoisons suchas winddrift from crop
sprayingwith pesticides,fertilizers, accidentalpoisoning
exposurethrough skin. Chemical burns from poisons.
Screenfor exposureto poisonssuchas strychnine,carbon
tetrachloride,rat poison.

Loss of eye sight either permanentor temporar,ydue to
drinking badmoonshine,burnsfrom welding.

Homeremedies:Paintingof a sorethroatwith merthiolate
or mecurichromeboth of which area mercur,ycompound,
not for internal ingestionI; keroseneor other petroleum
products,mineral oil or castoroil, whiskeyasa medicinal
treatment, epsoni salts, treatments for lice or worms,
plantsusedfor heartproblemsor kidneyor other organ
problems.Turpentineused for snakebites.

There’sa variety of old fashionedremediesthat aregiven
to a baby andcauseproblems,suchas a kerosene"tit" for
teethingproblems.Look for any medicationsor ingestions
of mattersby a mother, which would have beentrans
mitted to a nursingbaby.

Screen for worm infestation and licel’crabs," impetigo,
hepatitis,pink eye,etc.wherepeopleandcontactwith soil.

Screenfor infestationof the houseby bats, mice, cockroaches,snakes,hugs.

Screen for use of chlorine bleach as a purifier for wellwaterat too high doses.

Near fatal injuries of client and family members.

Did the client grow up neara river, tributary or stream,
needto gain reportson raw sewage,garbagedumpedinto
the water. It may be important to explore thealuminum
contentof that water,

Screenfor anyexposureto run-off from mining suchas ex
posureto sulfur and water lwhich forms acidI, excessive
silt in water, asmining affectsthe entire biosphere-water,
air, soil. Oil from the mining roadsto keepthe dustdown
contaminatesthe watertable and streams,

High levels of leadedpaint were useduntil fairly recently,
screenfor theexposureto, and ingestionof paint.

Smokingofjimpson weed, rabbit tobacco.

List of hospitals and dates.Any emergencyroom visits?
Who wasthe family doctor?

Everhaddizzinessor troublewalkingnotdueto alcohol?

Doestheclient get sick easierthan most people?

Times when the family did not haveenoughmoneyto go to
thedoctorandboneswere setby a family member,wounds
were treatedby a family member,poultice, or herbal or
homeremedieswereusedto treata medical problem.

Dentalproblems: Teethwere pulledout by wire pliersor
other tools.

Diet: what kind of foods were served,fat fried, processed
foods, high salt and sugar and fat foods. Was the client
breast-fedor bottle-fed?At whatagedid thefamily receive
help for the purchaseof food by AFDC or WIC programs?

TIP: There’s a lot of personal information that’s being
askedfor here, all of it couldpotentially have relevanceto
brain damageor systemswhich carry blood or oxygento the
brain. As with much of this instrument. you are merely
collecting information.

Thereare ways to motivatethepersonbeinginterviewed.I
oncesawa transcript of an interviewconductedbyan attor
ney, wherehe said, 1 don’t know wh,v I needto know this,
but.., and then askedthe question. This is not the way to
ask the question.If youfeel that the questionsare useless,
you can’t motivatethepersonto answer them,

HEAD TRAUMA: ISeefor further indepthquestions:The
Nature ofHead Injury, Kay Thomaswith Muriel Lezak,
EvaluatingPersonswith TraumaticBrainInjury. I Find out
if he had any headinjuries or an injury that would have
takenhim out of schoolorcausedblackouts/dizziness,licks
to thehead,falls, crumblingporchesor floorsor stepsthat
ledto a fall, falls from acliff or high rock, accidentsduring
swimming, farm accidentsmigraineheadaches,any fight
ingnosebroken?orany sportsinjury,occupationalinjury,
injuries while in military? Car accidentswould be impor
tant to getin here.
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Any time faintedduring prayeror a religious experience.

If you find out he’s beenhospitalized,you needthe names
of thosehospitals,who the doctorwas, what thecircum
stanceswere, whatthe lengthof stay was. Specific dates!
years,if possible.

I Use only for severehead trauma in/brmation/ askfamily
membersas well I

Checklist of Behavioral and Personality
ChangesFollowing SevereHead Trauma

Changesin SexualBehavior
o lack of sexualinterestand curiosity
o absenceof sexualdreamsand fantasies
o loss of libido
a inability to experienceorgasm
a less frequentintercourseor masturbation
0 impotence
a sexualpreferenceconflict
0 sexual deviations: transvestism, transsexualism,

voyeurism, exhibitionism, fetishism paraphilia,
sadism, masochism, heterosexualand homosexual
pederasty,genital selfmutilation,frottage.

Anger, Irritability, Aggression
a intensifiedfeelingsof angeror irritability
o humorlessness
a moralistic senseof right andwrong
a sanctimoniousor self-righteousbehavior
a may be clear motive for act of aggression
a objectively minor provocative
a usually no amnesiafor theincident
a may recall actionswith muchregret

DeepenedEmotions
a emotional lability
a mood statesdepression,elation, euphoria
a fear-related experiences anxiety, panic attacks,

phobias,paranoia

Intellectual
a newly-developedphilosophicalinterests
a humorless,sobriety
o senseor increasedsignificance of the internal or

externalworld
o interpersonalviscosity or clinging inability to bring

conversation to appropriate end, insensitivity to
temporal and spatial cues regulating social inter
actions

a circumstancesstyle of speakingor writing charac
terized by the incorporation of multiple, often
peripheral details and containing excessive clari
fications,qualificationsandcircumstances.

a religiosity
a hypergraphiaa tendencyto excessiveandcompulsive

writing

Memory Deficits
a look especiallyfor word-findingdifficulty personwill

describethe frustrating feeling or being unable to
articulatetheword he/sheis looking, leadingto lots of
you knowand ummm expressions

a presenceof apathy,lack of goal-directedness
a poorjudgment
a uninhibitedandinappropriatesocialbehavior
a whetherangersubsidesquickly or slowly

a difficulty in shifting thinking or reasoningfrom one
patternto anotherdespiteenvironmentalsignalsto do
so

a decreasein verbal fluency
a impaired ability to order things in proper time

sequence
a easily distractedby irrelevantstimuli
a sexualdisinhibition

RELIGION: Ask if the defendantwas rearedto go to
church, to any particularchurch, what different denom
inationsdid he attend,why?, find out namesof ministers
or pastors,church members,that may haveknown him,
find out his beliefs. If that is a common religion for that
area? Screen for mystical experiences,faith healing,
speakingin tongues,takenover by a spirit.

If faith seemskey to understandingthis client, screen
extensivelyusing the following:

Relationship with God:
a Whatwill happenif you don’t obey?
a Whatwill happenif you backslide?
a What things will god forgive you of?
a What can’t God forgive you of?

How doesGod make himself known- how doesGod
speak to you?
a Dreams
a Fire
o During prayer
o Other people
a Signs
o Fasting
a Through fellowship
a Visions
a Hearhis voice

Has God ever appearedto you - have you ever had a
profound religious experience?

How doesGod punish you?

How doesGod correctyou?

Haveyou ever beenpossessedby demons?Did you geta
vision of the demonsthat possessedyou?

Haveyou receivedthe spirit or holy ghost?

a Haveyou spoken in tongues?
a Prayedor receivedfaith healing?
a Handledserpent’sor doneother testsof faith?

Who do you turn to for spiritual guidance?

Whoseteachingsdo you follow?

Do you rely on the old of new testament?

Do you believein baptismandwhathappensif you arenot
baptized?

How do you worship - whatareyour churchserviceslike -

when arethen held?
a Wednesday
o Saturday
a Sunday
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How important is tithing?

What hasGod askedyou to give up to servehim?
a Smoking
a Drinking
a Dancing
a Liquor
a Sex or sexacts

What actsof man areunclean?

What foodsareforbidden by god?

Haveyou everfasted?For how long?Whatdid you eatand
drink?

Haveyou ever had a profound religiousexperience?

How could you tell you were saved?What aboutyour live
changed?

What is your role in churchservices?

What religious teachings/ritualsoccurredat home?

Did your parents base any punishments in religious
teachings?

What role do women play in the church? What role do
women have in a husband’slife?

Is thereany sin for which a personcannotbe forgiven?

How doesonepurify or sanctify one’s self?

What doesyour churchteachaboutintercoursebetweena
husbandandwife?

SCHOOL: Wanting uniformity, good citizens, good
core skills for the labor force, and an ability to fill
out simple government forms, the public school sys
tem evolved.But public schooldid not entirely eradi
cate matters unique to the geographical culture of
Appalachia.

Find out thenamesof the schoolsattended;whatages/he
startedschool and what gradehe completed;did he ever
repeata grade;washe in a vocationaleducationalclass,
remedial readingclass,or specialeducation;if there were
truancyproblems;if expelledwhy?: ask who his favorite
teacherwas, get names;find out if he ever had any bad
experiencesin school: grades he received; if he was
punishedfor badgrades,How?

Find out if therewasany thingaboutschool thattheclient
particularly liked; if there were any greatproblemswith
school.

If he quit school at an earlyage, find out why, andhow the
parentsfelt aboutschooland hisquitting; ageandgradeat
the time he/she quit: what level of education his
parents/siblingsattained.

If theclient wasthesmallestin theclass;unpopular;class
clown; classbully: perceivedself as different from other
kids. Namesof school friendsand their addressand how
long he’d known them. Who were the close friendsof the
client?names,ages,sex, typesof interactionsclients with

impairedpeerrelationshipsmay give a list ofclosefriends"
with whom theyhave little contact.Did the friendscome
overand vice versa?Were thesevisits limited by anyone?
Determine the overall style of peer interactions: with
drawal, isolationfrom peers,lonermayinclude muchday
dreaming or preferential associationwith adults may
include prematureadaptionof adult mannerisms;regres
sion to younger age group; boys: associationwith girls
rather than boys; adoption of the role of mascot, class
clown;aggressiveness;winningfriendsby makingpresents;
useof humor; age-appropriateinteraction.

EMPLOYMENT - Get a completeemploymenthistory:
this includespersonh/shedid odd jobs such as laundryor
ironing, farm work, mowing, etc. for; names of the
employers, whereworked, who worked under,coworkers
that might know him, when he worked, how long he
worked there, why he left, reasonfor any terminations;
how much he was getting paid at the time, unions. If he
wasable to stayon thejob for any len’th of time, find out
if he wasahardworker, if punctual,if therewasanything
going on in his life thataffected his ability to work well,
any special traininghe receivedto work there,

PRIOR CONVICTIONS: Talk aboutjuvenilerecord/times
in Court: Camps,takenout of homeasIncorrigible, put in
grouphome.

Any stealing/tiresettingas a juvenile? Anything that he
did for which he wasnevercharged.

Get a listing of prior convictions,whatchargedwith, find
out aboutthe factsbehind the charges,who represented
them,what kind of time they did, what thecircumstances
were for that, placeincarcerated,judge they went before,
sentencereceived,servedout, paroledor shocked.

Find out aboutfamily membersthat havea history of con
viction, who representedthem,andwhattime theyserved,
who they appearedin front of. Particularly look for mur
dersthat theywere suspectedof, but nevercharged.

Hastherebeenany civil litigation: caraccidents,accidents
on thejob, businessrelated,chronicillness, injury or pain,
evictions,feudswith theneighbors,contestedwills, etc.

It is ver,y importantto geta senseof theclient’s andothers
beliefaboutthelocal courtsystemandgovernmentsystem.
Manybelievethatpoliticians arecrooked,thosewith mon
ey get preferential treatment,you buy your way out of
trouble with money,who you areor arerelatedto counts
whenyou’re in trouble, theymay havepersonalexperience
with vote-buying,or haveheardof it, had thepolice fail to
respondto domesticproblems,had doctorsfail to treat
themandtheir family memberdies,may believethesys
tem is corruptand be fatalistic abouttheir chancesof fair
treatment.May havenegotiatedwith judgesto dropcases/
suitsfor acertainamountof money.may not trustlawyers
andparticularly public defenders.May havehada relative
receivewhat they feel is unfair treatmentby the system.
May havebeenillegally beatenor arrestedetc. in thepast
by law enforcementofficers, both local andstate.

Emotions/Feelings/MentalHealth/Stress

[NOTE: FOR SCREENING PURPOSESONLY - a qual
ified mental health expert must be retained to do actual
interviewand testing. I
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For further reading: Mental Health issuesin Crim
inal Cases, John Blume. The Advor’ah’, August, 1990, at
42. lupdatedarticle Mental Health Issuesin Criminal
Cases:The Elements of a Competent and Reliable
Mental Health Examination, The Advocate,Vol. 17, No.
4 Aug. 19951. Antisocial Personality Disorder As
Mitigating Evidence, BrockMehler, ‘l’he Champion,,June,
1990. Adult Antisocial Behavior and Criminality,
Dorothy Otnow Lewis, Chapter28, p. 1400. lF’or an in
depth neurological/emotionalassessmentdiagnostictool,
West Palm Beach, Mental Health Issues Instrument.l
Kaplan, Howard B. et. al., Antecedentsof Ps,vchological
Distress in Youn.g Adults: Self-Rejection,Deprivation of
Social Support,and Life Events,24, Journalof Healthand
Social Behavior, 230-44,Sept. 1983.

Haveyou everbeenbotheredby havingcertainunpleasant
thoughtsall thetime. An examplewould he the persistent
ideathat your handsaredirty or havegermson them, no
matterhow muchyou washthem. Or apersistentthought
that relativeswho areawayhavebeenhurt or killed.

Haveyou everhadany kind of thoughtlike that?Was this
only for a short time or was it over a periodof at least2
weeks?

Could you give me anexampleof this kind of thoughtsthat
botheredyou? Did thesethoughtskeep coming back into
your mind again andagain no matterhow hardyou tried
to get rid of them?

Another exampleof an unpleasantthoughtwould be the
persistentideathatyou might harm or causethedeath of
someoneyou loved, eventhough you really didn’t want to.
Or thatyou hadaccidentlydonesomethingthat harmedor
endangeredsomeone.Or you might havehadthoughtsyou
wereashamedof, but couldn’tkeepout of your mind. Have
you ever beenbotheredby theseor any otherunpleasant
andpersistentthoughts?Wasthis only for a short time, or
did thesethoughtskeepcoming into your mind overa per
iod of at leasttwo weeks?Could you give me anexample
of the kinds of thoughtsthatbotheredyou?

Did thesethoughtsoftenbotheryou for morethan anhour
at a time?Did thinking about theseideasinterfere with
your life or work, orcauseyou difficulty with yourrelatives
or friends,or upsetyou a greatdeal?When wasthefirst!
last time you wereunableto put athoughtlike that out of
your mind?

Some peoplehave the feeling that they haveto do some
thing over and over again even though they know it is
really foolish - but they can’t resistdoing it - things like
washingtheir handsagainandagain,or goingbackseveral
times to be sure they’ve locked a door or turnedoff the
stove. Haveyou ever had to do somethinglike that over
and over?Could you give me an example?Was therea
time when you felt you hadto do som.ethingin a certain
order, like getting dressedperhaps,and had to start all
over againif you did it in thewrongorder?Could you give
me an example?Has thereever beena periodwhen you
felt you hadto count something,like the squaresin a tile
floor, oralwaystoucha particularthing,andcouldn’tresist
doing it evenwhen you tried to? Could you give me anex
ample?Did you have to do any of these things several
times over a period of at leasttwo weeks?When you did
anyof thesethings, did they often takeyou more than an
hour aday?Did anyof thesethings interferewith your life

or work, or causeyou difficulty with your relatives or
friends,or upsetyou a greatdeal’?Whenwasthefirst/last
time you had to do something like that even though you
thought it wasreally foolish or unnecessary?

Haveyou everbelievedpeoplewe,’e spyingon you’? How did
you know that was happening’?Was there ever a time
whenyou believedpeoplewere followingyou? How did you
know peoplewere following you’? Haveyou ever believed
that youwerebeingsecretlytestedor experimentedon?How
did you know you were being tested?Have you ever be
lieved that someonewas plotting againstyou or trying to
hurt you or poison you? How did you know this was hap
pening?Haveyou everbelievedthat someone was reading
your mind? Did they actually know what you thoughtor
were theyjust guessingfrom thelook on your face or from
knowingyou for a long time?

Have you ever believed you could actually hear what
another person was thinking, even though he was not
speaking?How was it possible for you to hear what a
personthoughtif that persondidn’t say anything?

Have you ever believed f/laS others could hear your
thoughts?How did they do that?

Did you ever feel that you were under the control of som.e
person,power or force, so thatyour actionsandthoughts
were not your own?Who or whatcontrolledyou? Haveyou
everfelt thatstrange thoughtsor thoughts thatwere not
yourown werebeingput directlyinto your mind? Could you
tell meabouta time when that happened?

Haveyou everfelt thatsomeoneor somethingcouldtakeor
steal your thoughts out of your mind? How did they do
that?

Haveyou ever believed that you were being sentspecial
messagesthroughthetelevisionor radio,or thataprogram
hadbeenarrangedjust for your alone?Could you tell me
abouta time when that happened?

Haveyou everfelt strangeforcesworking on you,as if you
were beinghypnotizedor magic was beingperformedon
you, or you werebeinghit by x-raysor laserbeams?What
kind of force was it? Haveyou everhadthe experienceof
seeingsomethingor someonethatotherswho werepresent
could not see - that is, had a vision whenyou. were corn
pletelv awake?Have you more than once hadthe exper
ienceof hearingthingsorvoicesotherpeoplecouldn’t hear?

A. What did you hear?
B. Did you ever hear that for more than a few minutes?
C. Did you everhearvoicesotherscould not hear?
D. Did you everhearvoicesthat otherpeoplecouldn’t hear

commentingon whatyou weredoing or thinking?
E. Did you ever hear two or morevoicesthat otherpeople

couldn’t hear talking to each other?
F. Did you evercarry on a two-wayconversationwith the

voicesjust as though someonewastherewith you?
G. How do you explain hearing things other people

couldn’thear?

Haveyou everbeenbotheredby strangesmells aroundyou
that nobodyelse seemedto be able to smell,perhapseven
odorscoming from your own body? What did you smell?
Haveyou everhadunusualfeelings insideor on your body
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- like being touched when nothing was there or feeling
somethingmoving inside your body?What. did you feel?

Haveyou everhad a period whenyour interest in sex was
lAt that time wasyour interest in sexj so much stronger
f/ian is t.vpical for you that you wantedto have sexa lot
more frequently than is normal for you or with other peo
pleyou normally wouldn’t he interestedin? Hasthereever
beena period when you talked Did you talkl so fa.st that
people said they couldn’t understandyou or you had to
keep talking all of the time?Haveyou ever had a period
when thoughts raced lflid thoughts raceI throughyour
headso fast that you couldn’t keeptrack of them?Have
you everhada period whenyou felt lDid you feell that you
had a specialgift or specialpowers to do things others
couldn’t do or thatyou were aspecially important person?
Has thereever beena period when you hard/vslept I Did
you hardlysleeplat all hut still didn’t feel tired or sleepy?
Has thereever beena period when you were I Were youI
easily distracted, so that any little interruptioncould get
you off the track?

A few peoplehave terrible experiencesthat most people
nevergo through- things like beingattackedIF FEMALE:
or raped,being in a fire or flood or bad traffic accident,
being threatenedwith a weapon,or seeingsomeonebeing
badly injured or killed. Did something like this ever
happento you? Did you ever suffer a greatshockbecause
somethinglike that happenedto someoneclose to you?
Whatwasthe worst thing like this thatyou experienced?
How old were you when this happened?Bad experiences
cancausechangesin theway somepeoplefeel. You might
or might not haveexperiencedany of thesechanges.

Now let’s talk aboutlEventl. Did you keepm’emem.berin.g
EVENT when you didn’t wantto?- Did you keephaving
dreamsor nightmaresaboutEVENT afterwards?- Did
you ever suddenly act or feel as though EVENT was
happeningagain, eventhough it wasn’t? - After EVENT,
didyou everexperiencesomethingthatwassimilar or that
remindedyou of it? Did that upsetyou very much? Did
you sweator did your heartbeatfastor did you tremble?
- Did you go out of your way to avoid activities or
situations that might have remindedyou of’ EVENT? -

AfterEVENT, did you try hardnot to think about it? - Do
you rememberEVENT well or is your memoryblank for
all or part of it? - Were you injured during the
EVENT?Did you suffer a head injury as a result of
EVENT?Were you unconsciousfor more than 10 nun
utes?- After EVENT, did you lose interest in doing things
that usedto be importantto you? - After EVENT, did you
find you no longer had loving or warnz feelings toward
others?- After EVENT, did you feel isolatedor distant
from otherpeople?- After EVENT, did you begin to feel
that therewasno point in thinking about the future any
more?- AfterEVENT, did you havemoretrouble sleeping
than is usual for you - either trouble falling asleep,or
staying asleep?- After EVENT, did you act unusually
irritable or lose your tempera lot? - After EVENT, did
you havemoretroubleconcentratingthan is usualfor you?
- After EVENT, did you becomeoverly concernedabout
dangeror overly careful and watchful? - After EVENT,
did you becomejumpy or easily startled so that ordinary
noisesor movementswould makeyou jump or put you on
guard?

a. Havetheyeverfeltunlike themselvesor out of control,
felt theyneededhelpor they’d explode?During the

pastyear,did you feel you could easilycope with anyseriousproblemor major changein your life? Do youbite your fingernails? What are the factors in your
personaland work life that causethe most stress?

h. Find out how they respondto beingangry; little anger!veryangry;Are you easilyfrustrated?Haveyou gotten
angry and brokenanythingwithin thepastyear?

c. Any emotions they currently might be feeling. Do you
ever feel that you might go to pieces?Haveyou had
any reasonto wonderif you arelosingcontrol over the
way you act, talk, think, feel or to your memory?

d. If they have any recurrentdreams; describetheme;
nightmares;insomnia;sleepwalking/talking;fearof the
dark. Are you botheredby bad dreams;do you sleep
more than most people?Trouble getting to sleepor
staying asleep?Do your dreams leave you with an
aftermathof fear, sexualarousal,anxiety,a feeling of
flying free?

e. If they haveany ideasthat won’t seemto go away;
f. If there’s anything they feel really badly about;

Iremorsefor crimeI;
g. If there’sanythingthat makesthem cry a lot; lasttime

theycried;
h. Do you anticipatethe daywith afeelingof excitement,

or dread?
SUICIDE: Ask if they’ve ever consideredcommitting
suicide, find out the numbersof times, the circum
stances,how they tried it, who was there that could
confirm that, if they were hospitalized, if they saw a
psychiatrist,if theywereon medication;

Suicidal gestures- things that weren’t consciousat
tempts to die, but upon reflection could have caused
death;suicidal threats;ageof first suicidal ideation;

Everwishedyou weredead?Madeactual plansto take
your own life, havea timetable,havea way, revisea
will, or give awaypossessions,write suicidenotes,how
did you feel when your plans were averted,what did
you do afterthe attempt?

j. Referral to a Comp CareCenteror doctor for depres
sion, suicide,mentaldisordertreatment,nerves;

k. Any nervoustics;
Seenthings growinglarger/smaller;

ni. Seizures.
n. Everhaddaydreaming/fantasyofviolence/killingsome

one?
o. Would you describeyourselfas a trustingperson?
p. How client deals with problems,i.e. confronts, reacts

violently, ignores,obsesses.
q. Doyou havetroublesitting still? Havetroubleconcen

trating?
r. Haveyou ever hadaspell or attack when all of a sud

denyou felt frightened,anxiousor very uneasyin sit
uationswhen mostpeoplewould not be afraid or anx
ious - that is, when you were not in danger,or the
centerof attentionor anythinglike that?IF YES,ASK
BEFOREPROBING. Couldyou tell me aboutonespell
or attacklike that?During oneof your worst spellsof
suddenlyfeeling frightenedor anxiousor uneasy,did
you ever notice that you had any of the following
problems? During this spell... A. Were you short of
breath - having trouble catchingyour breath?B. Did
your heart pound?C. Were you dizzy or light-headed?
D. Did you havetightnessor pain in your chest?E. Did
yourfingersor feettingle? F. Did you feel like you were
choking? G. Did you feel faint? H. Did you swear? 1.
Did you tremble or shake?J. Did you havehotflashes
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orchills?K.Didyouorthingsaroundyouseemunreal?
L.Wereyouafraidthatyoumightdie?M.Wereyou
afraidthatyoumightactinacrazyway?N.Didyou
havenausea?0.Didyouhavebellypain?P.Didyou
feellikeyouweresmothering?

s.lAdaptedMonroeScalel:IANSWERS:Never,Rarely,
Sometimes,Often.Neveranswerassumingthatdrugs
oralcoholwereafactor.I

1.Ihavefeltconfusedeveninafamiliarplace.
2.IhavecometowithoutknowingwhereIwasor

howIgotthere.
3.1havebeentoldIactedinastrangeway,thatI

wasnotawareof.
4.Ihavehadblackoutsnotrelatedtothetakingof

drugsoralcohol.
5.Ihavehadtheexperiencewherethingslooked

suddenlysmaller,bigger,distantordistorted.
6.Thingshavesuddenlydroppedfrommyhands,as

if!hadnocontrol.
7.Myspeechhasbeenslurredwithoutanyreason.
8.Ihavebecomewildanduncontrollableafterone

ortwodrinks.
9.Ihavebecomeconfusedordeliriousaftertaking

drugsprescribedbyadoctor.
10.Ihavehadsuddensevereheadachesoutofthe

blue.
11.Ihavehadsuddenexcessivesweatingorheart

palpationswithoutanyreason.
12.Ihavehadstrangesensationsthatcomeandgo

away.
13.Ihavehadmomentarychangesinmymood,

withoutanyreason.
14.Thingshavelookedstrangeeveninafamiliar

place.
15.Thingshavelookedfamiliarinastrangeplace.

PARTLI.

1.Ihavetriedtokillmyself.
2.Ihavephysicallyattackedandhurtanotherperson.
3.Ihavebeenangryenoughtokillsomebody.
4.IdonotfeeltotallyresponsibleforwhatIdo.
5.Ihavelostcontrolofmyselfandhurtotherpeople.
6.Ihavehadtheimpulsetokillmyself.
7.Ihavefrightenedotherswithmytemper.
8.1havebecomesoangrythatIsmashedthings.
9.IhavebecomesoemotionalthatIranaway.
10.IhavebecomesoemotionalthatIscreamedinrage.
11.Ihaveactedonwhimorimpulse
12.Ihavelostcontrolofmyself,eventhoughIdidnot

wantto.
13.Ihavebeensurprisedbymyactions.
14.IhavebeensotenseIwouldhavelikedtoscream.
15.Ihaveexperienceduncontrollableemotions.

SENTENCECOMPLETION:IPleaseNote:Optional-You
mayskipthissectioniftheclientseemstobeincontact
withreality.Cabefunwithyoungerclientstogettoknow
them.Helpfulwithdepressedclients.l

Iwanttosee

________________________

Idreamof

___________________________

IfIcouldonly
Ihate-____________________________

Oh,howIwish

__________________

Whatmakesmesad

____________

Someday
Girls
Iwanttogo
WhenI’malone

_________________________

If!werebigger
I’dliketobe

___________________________

IfIweresmarter

________________________

14.Ilove
15.Myfriendsthink

______________________

16.Hikebestofall

____________________

17.Iwanttoknow

________________________

18.WhenIgetolderI’m

__________________

19.Mymotherandfather

________________

20.1feellike

__________________________

21.School

____________________________

22.SometimesIthink

_____________________

23.Iwouldlike

___________________________

24.Mymotherdoesn’t

_______________

25.WhenIwakeupatnight
26.Boys
27.Iamafraidof

_______________________

28.Whatmakesmemad

________________

29.Otherboysandgirls

________________-.

30.Myfatheris

__________________________

31.Iamjealousof_____________________
32.Reading-_______________________

33.Ithinkmostabout

____________________

34.Iamproudof

________________________

35.OtherpeoplethinkI’m

__________________

36.Itryto

______________________

37.Mybrother

__________________________

38.Igetfunoutof

___________________

39.Ifeelunhappysometimesbecause
40.Iworrymostabout

_____________

41.Ifanotherpersonhitsme

______________

42.Whenpeoplecometovisitus

_________

43.Iamsorry
44.Iamscaredto

____________________

45.Teacher

_______________________

46.Iliketobe

_____________________

47.WhenIplaygames
48.Mysister

_______________________

49.If!don’tgetwhatIwant

____________

50.WhenIgethurt

____________________

CRISBROWN
BrownInvestigations,Inc.
1107GrandAvenue
Frankfort,Kentucky40601
Tel:502227-9672
Fax:502227-9672

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
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Virtues & Values
Etched in Stone

UpcomingDPA, NCDC,
NLAJM & KACDL Education

** DPA **

25th Annual Public Defender
TrainingConference

June 16-18, 1997
CampbellHouseInn
Lexington, Kentuky

8th DeathPenalti
PersuasionIns$itute

KentuckyLeaderhipCenter
October12-17, 19!7

NOTE: DPA Trai4ing is openonly
to criminal defe4eadvocates.

?$ ?*‘ 4 ès
** KAóDL **

KACDL Annual Conference
November16, 199
EmbassySuites hotel
Covington,Kentucky

For more information regarding
KACDL programs call or write:
Linda DeBord, 3300 Maple Leaf
Drive, LaGrange,Kentucky 40031
or 502 243-1418 or Rebecca
DiLoreto at 502 564-8006.

is is is is

** NLADA **

NLtWA Annual Conference
November11-14, 1996
Las Vegas,Nevada

For more information regarding
NLADA programs call Joan
Grahamat Tel: 202 452-0620;Fax:
202 872-1031 or write to NLiWA,
1625 K Street, N.W., Suite 800,
Washington,D.C. 20006.

**NCDC**

AdvancedCross-Examination
December13-15, 1996
Atlanta, Georgia

Theories& Themes
February27-March3, 1997
Atlanta, Georgia

For more information regarding
NCDC programs call Rosie
Flanagan at Tel: 912 746-4151;
Fax: 912 743-0160or write NCDC,
do Mercer Law School, Macon,
Georgia31207.

is is is Ps is

Compassion

Wisdom

Learning

Equality

Justice
Service

Community

Truth

Fidelity

Honesty
Conscience

Liberty

Charity

Integrity
Fairness

Trust

History teachesthat gravethreatsto liberty often comein timesof urgency,
whenconstitutional rights seemstoo extravagantto endure.

- JusticeMarshall
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