
8 Rulesof Success.Dr. Wil
liam Menningerwas close to
having it right whenhe identi
fied, ‘Six essential qualities
that are thekey to success:sin
cerity, personalintegrity, hu
mility, courtesy, wisdom, ch
arity."

He was two short. There are
really eight essentialqualities
to being a successfulattorney.
Number seven is effectively
usingtherulesof evidenceand
numbereight is effectivelypre
servingerror.

Successfullitigators know how
to insure that their theory of
the case is advancedthrough
the useof the rulesof evidence
and the practicesof preserva
tion. Winning litigators use
both to make sure evidence
consistentwith their theoryof
the case is admitted and evi
dence inconsistentwith their
theory is excluded.

Third Edition. The December
1992AdvocatewasDPA’s first
ever Evidence & Preservation
Manual. This AdvocateDPA is
sues its 3rd edition of the
Manual with David Niehaus’
commentaryto the code up
datedandwith a changedfoc
us and format. All Kentucky
casesciting to the codeare in
cluded in the commentary
after each rule.

Volume 19, No. 1, January1997

The preservation chapter by
BruceHackett, Julie Namkin,
and Marie Allison has been
updated.We continue in this
3rd edition with the compo
nents of an objection and the
table of constitutional rights,
their provisions and caselaw.
We add to this edition a sepa
rate table of casesfor the evi
dencecommentaryand for the
preservationchapter.

Thanks to the Contributors.
The authors have been very
generous with their knowl
edge, time and insights. We
owe them much. They do it
out of the goodnessof their
hearts in addition to their
otherwork.

Future Editions. We hope to
continue to issue future edi
tions of this work every two
years if it meetsyour needs.
Let us know if it does. We
want your suggestions for
changesand additions.

Our Goals: Effectiveness &
Efficiency. Wehopethis Man
ual substantiallyincreasesthe
quality of the representation
clients receive and that it al
lows you to provide that ser
vicemoreefficiently. As Samu
el Johnsontells us, "The next
best thing to knowing some
thing, is knowing where to
find it."

Edward C. Monahan,
Editor, The Advocate

Journal of Criminal JusticeEducation& Research
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Chapter 1: Kentucky Rules of Evidence
& Commentary & Table of Cases

ARTICLE L GeneralProvisions
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RULE 104 PreliminaryQuestions
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RULE 106 Remainderof or RelatedWritings or
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andProceedings
RULE 302 Applicability of FederalLaw or the Law of
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Unnecessary
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Introduction to Kentucky Rules of
Evidence and Commentary - 3rd Edition

S

A Change in Focus: As the time for this revi
sion approached,the numberof Kentuckyappel
late decisionson theRulesof Evidenceraisedthe
questionof changingthe focusandformat of this
manual. The initial purpose of this project in
1992 was to familiarize criminal defenseattor
neys with the languageof the rules andthe in
terpretationof thatlanguage,primarily by exam
ination of theCommentaryandtheRevisedCom
mentaryto the Kentucky Rules and by taking
the consensusof the leadingfederalrules treat
ises.Sincethen,Lawson’s3rd edition of theEvi
denceHandbook, keyed to the rules, has been
publishedmaking a comprehensiveanalysisof
evidencelaw available to attorneys.And since
1992,Kentuckyappellatecourtshaverendereda
sufficient numberof opinions so that, particu
larly as to Articles 1, 3, 4, 6, 7 and 8, it is
possibleto basethe Commentariesof this work
on case precedent. These developmentshave
madeit possibleto start the transition of this
manual from its presentformat to that of a
quick, practicalreferenceguide to evidencethat
can be taken to court and used to answerevi
dencequestionsthat arisein preparationfor and
during acriminal trial or hearing.

To the extent possible,this revision of the Com
mentaryfocuseson issuesthat most often arise
in criminal practiceandrelies,whenpossible,on
Kentucky decisions.Where theseare not avail
able or in caseswhere Kentucky precedentis
dubious,thework relieson the Commentariesto
the rule drafts, federal casesor precedentsof
otherstateswith the sameor similar rule lang
uage.As moreopinionsarerendered,they will be
workedinto the manual.

Organization:This manualfollows the plansof
mostworks of its type.Eachrule is introducedby
a brief explanationof its underlyingpurposeor
premise.This is followed by a numberof short
paragraphsdevotedto topics arising under the
rule or casesconstruingthe rule.

SuggestionsandCorrections Solicited: It is
impossible to write about every situation that
may ariseduring the prosecutionof a criminal
caseandtopicsthat someattorneysthink impor

tant may not appearin this revision. If thereis
a topic or situationthat shouldbe included in a
manualof this type,pleasenotify David Niehaus,
Office of the Public Defender,200 Civic Plaza,
719 W. JeffersonStreet, Louisville, Kentucky
40202;Tel: 502 574-3800;Voice Mail: 502 329-
1838; Fax: 502 574-4052.Readersareparticu
larly askedto noteany mistakesor ambiguities
andbring them to David’s attention.

Listing of KRE Cases.The format of the com
mentaryhasnot changedexceptfor the addition
at the endof a list of casesorganizedunderthe
rulesto which they refer. This is to allow quick
citewhenyou know whatyour issueis andneed
a quick case reference.It also is, I hope, the
beginningof an index of evidencecasesthat can
be updatedon a regularbasis in The Advocate.
All casesciting a KRE through932 S.W.2d 311
Dec. 10, 1996 are included.

1996 Amendments.Note that the four 1996
amendmentsby the GeneralAssembly to KREs
506 and 507 havenot to datebeen adoptedby
the Kentucky SupremeCourt pursuantto KRE
11.02.

CITATION TEXT

KentuckyRulesof Evidence
KentuckyRulesStatutes
KentuckyRulesof Civil
Procedure
KentuckyRulesof Cnminal
Procedure
Rulesof the KentuckySupreme
Court

KentuckyRulesof Professional
Conduct[SCR 3.130]
KentuckyCode of Judicial
Conduct[SCR 4.300]

Administrative Proceduresof
the Kentucky SuQremeCourt
1989 Final Draft, Kentucky
Rulesof Evidence

Revised
Commentary 1992 RevisedCommentary

J. DAVID NIEHAUS
JeffersonDistrict Public Defender’sOffice
Tel: 502 574-3800;Fax: 502 574-4052

S

KRE
KRS
CR

RCr

SCR

RPC

CJC

Ad Pro

Commentary
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Article I. GeneralProvisions NOTES

Rule 101 . Scope.

Theserulesgovernproceedingsin thecourtsof theCommonwealthof
Kentucky, to the extentandwith theexceptionsstatedin KRE 1101.The rules
should be cited as"KRE," followed by the rule number to which the citation
relates.
HIST: Enacted1990 Ky. Acts ch. 88,sec. 1; renumbered7/1/92pursuantto 1992 Ky.
Acts ch. 324, sec. 34.

COMMENTARY

PREMISE/PURPOSE:Two mundanepurposesare obvious:a to limit the
rulesto proceedingsin the Court of Justice;and,b to provide a uniform method of
citation. The languageis similar to languagefound in CR 1 andRCr 1.02.

a As explainedin KRE 1102, the KentuckySupremeCourt is the primary
sourcefor new rules andamendments.This is consistentwith the position takenin
Drummv. Commonwealth,783 S.W.2d380Ky. 1990, in which theCourt asserted
primary responsibilityfor rules of evidence[KentuckyConstitutionSections110, 1161
althoughit left openthepossibility that it might extend"comity" to enactmentsof the
GeneralAssembly.

b The only exceptionto the generalstatementmadein Commenta may
be found in District Court proceedings.Section1136 of the Constitutionauthorizes
the GeneralAssembly to enact statutesgoverning the exerciseof District Court

I
original jurisdiction andthereforein suchinstancesthe statutoryenactmentoutside
the rulesof evidencemost likely will prevail, e.g.,KRS 610.2802a

c KRE 1101 lists the typesof proceedingsto which the rulesneednot, but
may,apply. SeeComment102a,

Rule 102 * Purposeandconstruction.

Theserules shall be construed to securefairness in administration,
elimination of unjustifiable expenseanddelay,andpromotion of growth and
development of the law of evidence to the end that the truth may be
ascertainedandproceedingsjustly determined.
HIST: Enacted1990Ky. Acts ch. 88, sec. 2; renumbered7/1/92 pursuantto 1992 Ky.
Acts ch. 324, sec. 34.

COMMENTARY

PREMISE/PURPOSE: This rule is a generalaspirationalstatementof the
draftersas well as a more conventionaldirective to interpret the rules liberally to
achievethe stated goals. Implicit in this rule is a recognitionthat the rules only
governthe mostcommonevidentiaryquestionsthat ariseduring a proceedingin the
Court of Justiceand that new circumstancese.g.,novel scientific information may
not be coveredexplicitly by the text. This statement,togetherwith othersfound in
KRE 106,403, and 611a providessomeguidancewhenunanticipatedquestionsarise.

a SectionTwo of the Constitutionprohibitsarbitraryconductby any agent
or agencyof government,including decisionson evidencequestionsby trial judges.
Although it is nevermentionedin the rules,SectionTwo is the fundamentalprinciple
for interpretationof rule language.KrogerCompanyv. KentuckyMilk Marketing
0mm.,691 S.W.2d 893, 899 Ky. 1985.

b The languageof rule 102, togetherwith that of 403 and 611, gives the
judge substantial authority to admit or exclude evidence on non-legal or
non-theoreticalgrounds.The proponentof evidencemay well haveto show morethan
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relevanceor qualification undera hearsayexception. Thejudge is chargedby these NOTES
"rulesof economy"to decidewhetherthe probativevalueof evidenceis worth the cost
in terms of time, expense,or jury confusion.However,theseconsiderationscannot
deprivea party of the right to presentevidencethat is substantial.

c Kentuckyis aplain languagestatewhichmeansthat this rule shouldnot
beusedto sidlepastthe obviousmeaningof rule language.KRE 102shouldapplyonly
in caseswhere the rules do not provide a clear answer.

d "Growth and developmentof the law of evidence"is not an invitation to
trial level judges to make up law. Becausethe rules are designedfor the Court of
Justice,the growth anddevelopmentof evidence law is to come primarily from the
SupremeCourt throughappellateopinionson the meaningand applicability of rule
languageandthroughthe rules.creationandamendmentmachineryestablishedby
KRE 1102 and 1103.

e But the rulesarenot, to be a straightjacket. A criminal defendanthas a
Sixth Amendmentright to presentevidenceandmounta completedefense.The U.S.
SupremeCourt has recognizeda federal dueprocessright for defendantsto present
"reliable" evidenceeven when current state law does not allow it. Chambers v.
Mississippi,410 U.S. 284 1973.

I Robertsv. Commonwealth,896S.W.2d 4 Ky. 1995noted that in the
absenceof any KentuckyopinionsconstruingKRE 410, the Court was"free to look to
federalauthoritiesfor interpretationof the federalcounterparts."

Rule 103 . Rulings on evidence.

a Effect of erroneous ruling. Error may not be predicated upon a
ruling which admits or excludesevidenceunlessa substantial right of the
party is affected; and

1 Objection. In casethe ruling is one admitting evidence,a timely
objection or motion to strike appearsof record, anduponrequestof the court
stating the specific ground of objection, if the specific ground was not
apparent from the context; or

2 Offer of proof. In casethe ruling is oneexcluding evidence,upon
requestof the examining attorney, the witness may make a specificoffer of
his answer to the question.

b Recordofoffer andruling. The court may addanyother or further
statement which showsthe character of the evidence, the form in which it
wasoffered, the objection made, andthe ruling thereon. It may direct the
making of an offer in questionandanswer form.

c Hearingof jury. Injury cases,proceedingsshall be conducted,to
the extent practicable, so as to prevent inadmissible evidence from being
suggestedto the jury by anymeans,such asmaking statementsor offers of
proof or asking questionsin the hearing of the jury.

d Motions in limine, A party may move the court for a ruling in
advanceof trial on the admission or exclusion of evidence.The court may
rule on such a motion in advance of trial or may defer a decision on
admissibility until the evidenceis offered at trial. A motion in limine resolved
by order of record is sufficient to preserve error for appellate review.
Nothing in this rule precludes the court from reconsidering at trial any
ruling madeon a motion in limine.

e Palpableerror. A palpable error in applying the Kentucky Rules
of Evidencewhich affects the substantial rights of a party may be considered
by a trial court on motion for a new trial or by an appellatecourt on appeal,
eventhough insufficiently raised or preserved for review, andappropriate
relief may be granted upon a determination that manifest injustice has
resultedfrom the error.

j6
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iIST: Enacted1990 Ky. Acts ch. 88, sec. 3; amended1992 Ky. Acts ch. 324, sec. 1; NOTES
renumbered7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

PREMISE/PURPOSE:To advise trial level courtshearingnew trial or RCr
11.42 motions andall courts on appealof the conditions underwhich error may be
found. Thelanguagedealswith the effect of an erroneous"ruling" which impliesthat
thejudgehadan occasionto rule on a questionof admissionor exclusion.Subsection
e dealswith palpableerror. Neitherrule is designedto reacherrorsthat do not affect
a ‘substantialright" of the complaining party. GreenRiver Electric Co. v. Nantz,
894 S.W.2d643, 645 Ky.App. 1995.

103a

a At minimumto preservean objectionan attorneymustsay, "I object." If
the judge requestsan explanation,the attorneymust provide it. Ostensibly,nothing
else is required to preservethe issue for appellatereview. However, in practice a
motion to strike, a requestfor admonitionor a motionfor mistrial will be required to
obtain reversalon appeal.

1, If the objected-toevidenceis admissibleonly for a limited purpose,e.g.,
other bad acts to show identity, the attorneyshould requesta limiting instruction
telling thejury that the evidencemay not be usedto concludethat the other act is
evidenceof propensityandthat the defendantis guilty becauseof this propensity.See
KRE105.

c If evidenceis excluded,the attorneymustdemandanavowalin testimony
ormatwith the witness making specific statements.This can be narrative in form,
althoughquestionsandanswersare the moreusualpractice.Otherwise,the reviewing
court will not know what wasexcludedandwhy it wasimportantfor the jury to hear
it. Partin v. Commonwealth,918 S.W.2d219 Ky. 1996.

d Failure to object at all is almost always fatal to successon appeal or
review.The SupremeCourtis saying, in opinion after opinion, that it is not going to
bother with appellateissuesin which the questionwas not raisedat the trial level,
e.g.,Robersonv. Commonwealth,913 S.W.2d 310 Ky. 1994. The federalcourts
paraphrasethegospelsayingabouta camelpassingthroughthe eyeof a needlewhen
referringto the chancesof successon a preservedevidenceissue.Thereadermay draw
her own conclusionsaboutthe chancesof successfor an unpreservedissue.

e No objectionis requiredwhenajudge or juror testifies at trial. [KRE 605;
606]. Late objectionsare allowed whenthe judge calls a witness[ARE 614d] or a
juror asksa questionandthe lawyer cannotmakean objectionbeforeit is answered.
[KRE 614d]. If a judge takesjudicial notice before an objection can be made,KRE
201e allows abelatedobjection.

f The literal languageof KRE103a doesnot requirea contemporaneous
objection.This certainlymay be implied, and,becauseKRE103a requiresa timely
objection and does not supersede RCr 9.22, the contemporaneousobjection rule
obviouslystill applies.

g Occasionallythe appellatecourt will addressan issue on appealbecause
it is likely to recuron a retrial,e.g.,Eldred v. Commonwealth,906 S.W.2d694, 703
Ky. 1995.The court doesthis to precludeerror at a retrial that is going to take
placefor otherreasons.

h A nastytrap is describedin Frank v. Commonwealth,907 S.W.2d 771
Ky. 1995 in which the court ruled that a defendant’sobjection to the admissionof
videnceis waivedby cross-examinationon the objected-tosubjectmatter. This is an

old principle that seemsto apply only when the court does not want to reverse.It
reflects the ‘all or nothing" approachof the ancientcommonlaw which required
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theoreticalconsistencyto the point that it defiedcommonsenseor logic. Theoretically, NOTES
a party objecting to evidenceshould preservethe issue and wait for vindication on
appeal. But this is a waste of time, money andcourt resourceswhich KRE 102
counselsagainst.This is also contrary to the approachcourt took in 0 ‘Bryan v.
Hedgespeth, 892 S.W.2d 571 Ky. 1995 [See Comment 103d] which took a
pragmaticview of the in limine rule andrejecteda claim that introductionof evidence
voided a pretrial in limine ruling. Certainly, at some point cross-examinationon a
subjectwill amountto waiver.But a party shouldnotbe put in the position of having
to ignore damagingevidenceat the cost of waiving the right to later relief from the
appellatecourts.

i On appeal,the standardof review is abuseof discretion. Partin v.
Commonwealth, 918 S.W.2d 219 Ky. 1996. For a denialof a constitutionalright
like confrontation, the beneficiary of the error must prove it harmless beyond
reasonabledoubt.Renfro v. Commonwealth, 893 S.W.2d 795, 797 Ky. 1995.

103b

PREMISE/PURPOSE:This ruleexpressesthe authorityof thejudgeto make
the record reflect what actually happened.The rule has nothing to do with the
attorneyunlessthe judges commentsare objectionable.This rule doesnot authorize
an "offer of proof’ by the attorneyas a substitutefor the testimony of the avowal
witness,although,of course,if ajudge will not permit avowal andwill permit only an
offer of proofthis necessarilywill suffice.

103c

PREMISE/PURPOSE: Along with KRE 104c this rule exists to insulate
jurors from hearingevidenceof contestedadmissibility until the judge has decided
whetherandunderwhat limiting instructionsthe jury canhearit. It is basedon the
sensiblebelief that it is easierto keep a jury from hearing improper information than
it is to comeup with an admonitionor aninstructionto "unring the bell" or to try the
caseagainafter mistrial. Again, the policy of economyand fairness statedin ARE
102, 403, and 611 underliesthis rule.

a Use of the phrase "proceeding shall be conducted" places primary
responsibilityfor insulatingjurors from improperinformation on thejudge, theperson
responsiblefor conductingthe proceedings.[ARE 611]. So called "side bars,"avowals
or witness voir dires obviously should be conductedat the bench in a way that
preventsjurors from overhearing.Whetherthis requireswhisperingor recessof the
jury is left up to thejudge.

b Attorneyshavean ethicaldutyto assistthejudgeunderSCR3.130.RPC
3.1 generally prohibits raising frivolous issueswhile RPC 3.2 requires reasonable
efforts to expeditethe litigation. RPC 3.4e preventsa lawyer from alludingto any
matter not reasonablyrelevant or believedto be supportedby admissibleevidence.
Morespecifically,RPC3.4cprohibitsdisobedienceto courtrulesexceptthroughopen
andclear refusalwhile RPC3.5a prohibitsany attemptto influencea juror through
meansprohibitedby law.

c This rulepresumesthe participationof attorneyswho know their ethical
dutiesanddo not engagein cheaptricks. Thejudgehasa legal dutyunderKRE611a
and an ethical duty underSCR4.3003A3 and 4 to hear argumentson the
admissibilityof evidence.Becauseadmissibility is a legal question,thejurors do not
needto know aboutit.

103d

PREMISE/PURPOSE: Another economical feature of the rules is the
provisionfor pretrial determinationof admissibilityquestions.Kentucky’srule differs
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from others becauseunder most circumstancesthe pretrial ruling is binding NOTES
throughout trial and preservesthe issue for appeal without the necessityof a
contemporaneousobjection. Use of the in limine motion lowers the danger of
inadvertentviolation of KRE103cor 104cand,becausethe partiesknow what will
andwill not comein allows a more definite commitmentto trial strategybeforethe
trial begins.

a The proceduralrequirementsmust be followed. If the motion doesnot
result in an "order of record"the issueis not preservedandthe o1jectingparty must
objectwhentheproblematicevidenceis introducedat trial. Excludedevidencerequires
an avowal that complieswith KRE103a2. An "order of record" is a written order
signedby thejudge andenteredby the clerk. [CR 581; RCR13.04].

b Therule canbe usedto try to excludeevidenceof prior actsor convictions
[ARE404b;609], to testthefoundationunderKRE804,to questionthequalifications
of an expert [KRE 7021, to examineauthenticity EKRE 901] or to deal with best
evidenceor summaryquestions.[KRE 1004; 1006].

c An unsuccessfulpretrial motion for severanceunderRCR9.16mustbe
renewedwhentheprejudiceof joint trial becomesevident.Becausethis motionis often
closely associatedwith questionswith admissibility of evidenceas to one or more
co-defendants,it is probablywell to renewthe evidenceobjectionat the sametime.

d In Tucker v. Commonwealth,916 S.W.2d 181, 183 Ky. 1996, the
SupremeCourt statedits policy that "an objection madeprior to trial will not be
treatedin the AppellateCourt as raisinganyquestionfor review which is not strictly
within thescopeof the objectionmade,bothas to the matterobjectedto andasto the
groundsof the objection. It must appearthat the questionwas fairly broughtto the
attention of the trial court."

e However,in O’Bryan v. Hedgespeth,892 S.W.2d 571, 574 Ky. 1995
the courtheld that if evidenceis excludedby a pretrial in limine order, a party may
still go forwardwith evidenceto avoid beingput in a badlight before thejury. The
court held that the issue would be preservedunderthosecircumstances.

103e

PREMISE/PURPOSE:The function of all appellatecourts is to review the
recordgeneratedin the lowercourt. [KentuckyConstitution,Section115]. The Supreme
Courthasan additionaladministrativeauthority [Section 11021which authorizesit
to takecorrectiveactionto assurethe orderlyandeffectiveadministrationof justice.
KRE 102 positsdiscoveryof truth andjust dispositionof the caseas the goalsof the
evidencerules.Reviewingcourtsneeda way to dealwith error of recordthat clearly
affectedthe casein a way that cannotbe tolerated.KRE103e is the evidencerule
that providesthe meansto do so.

a In Perdue v. Commonwealth,916 S.W.2d 148, 157 Ky. 1995, the
SupremeCourt observedthat wheretherewas no objection to the introduction of
evidenceor where the objection was insufficient, "to require exclusionwithout an
objection,we would haveto concludeas a matterof law that therewere no facts or
circumstanceswhich would havejustifiedadmissionof the evidence."

b Tuckerv. Commonwealth,916 S.W.2d 181, 183 Ky. 1996 held that
if the record shows that counsel was aware of an issue and failed to request
appropriaterelief on a timely basis,the matterwould notbe consideredon appealas
plain error.

c A differentrule obtainsin deathpenaltycases.The SupremeCourt uses
a threepart analysiswhich askswhethererror was committed,whethertherewas a‘reasonablejustification for failure to object, including trial tactical reasons,and,
regardlessofjustification for failureto object,whethertheerrorwas soprejudicialthat
in its absencethe defendantmight not havebeenfound guilty or sentencedto death.
Perdue,916 S.W.2d 148, 154 1995.
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Rule 104 . Preliminary questions. NOTES

a Questions of admissibility generally. Preliminary questions
concerningthe qualification of a person to be a witness, the existenceof a
privilege, or the admissibility of evidenceshall be determined by the court,
subject to the provisions of subdivision b of this rule. In making its
determination it is not bound by the rules of evidence except those with
respect to privileges.

b Relevancyconditioned on fact. When the relevancy of evidence
dependsupon the fulfillment of a condition of fact, the court shall admit it
upon, or subject to, the introduction of evidence sufficient to support a
finding of the fulfillment of the condition.

c Hearing ofjury. Hearingson the admissibility of confessionsor the
fruits of searchesconductedunder color of law shall in all casesbe conducted
out of the hearing of the jury. Hearings on other preliminary matters shall
be so conductedwhen the interestsof justice require, or when an accusedis
a witnessandsorequests.

d Testimonyby accused.The accuseddoesnot, by testifying upona
preliminary matter, becomesubject to cross-examinationas to other issues
in the case.

e Weight andcredibility. This rule doesnot limit the right of a party
to introduce before the jury evidence relevant to weight or credibility,
including evidenceof bias, interest, or prejudice.
HIST: Enacted1990 Ky. Acts ch. 88, sec. 4; amended1992 Ky. Acts cli. 324, sec.2;
renumbered7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

PREMISE/PURPOSE:This subsectionidentifiesthejudgeasthe personwho
will make the determination as to admission or exclusion of evidence in any
proceeding.Becausethe decisionto admitis notdispositiveof the weightor credibility
that the jurors might give to the evidence,the judge is not boundby the rules of
evidenceexcept as to privileged information.Although the judge is not requiredto
follow the rules of evidence,Section 2 of the Kentucky Constitution requires at
minimum that the evidencebe reliable enoughthat a rational personcould makea
decisionbasedupon it.

104a

a The judge’s exemption from the rulesof evidenceis also restatedin KRE
1101d1.

b A judge decides admissibility or qualifications of a witness under a
preponderancestandard.[Commentary,p.7]. Relying onBourjailly v. U.s.,483U.S.
171 1987, the draftersstatedthat the languagewas susceptibleto a construction
requiring preponderance.Lawson’s Handbookmaintainsthat preponderanceis the
right standard,i.e., that theitem morelikely than notis what it is claimedto be,that
the witness morelikely than not is qualified to expressan opinion.

104b

PREMISE/PURPOSE:The proceduralaspectof this ruleworkstogetherwith
ARE611a to allow thejudge flexibility in the presentationof evidencewherewitness
schedulesprevent a logical sequencethat would show the relevanceof particular
testimonyor evidence,Essentially,the judge allows the evidenceon the proponent’s
promise that all will becomeclear later. A more substantiveapplication arisesin
instanceswherejurors must find the existenceof one factbefore anotherfactis

______________________________________
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elevant.An often-citedexampleof this applicationis the situationin which the jury NOTES
mustbelievethat propertywas stolenbefore the secondinference,commissionof a
prior bad act, theft, occurred.HuddlestonV. U.s., 485 U.S. 681, 690 1988. The
judge decideswhetherjurors reasonablycould believethe first facteitherupon proof
introducedby the proponentor the promisethat suchproofis forthcoming.

a Failure to "connect up" the evidenceis grounds for an instruction to
disregardthe testimonypresentedsubjectto fulfillment of the condition,or perhaps
evena mistrial. However, KRE 103a1 placesthe burdenof making a motion to
strike on the opponentof the evidence.Unless the opponentacts, the jury may
considersuch evidencefor anypurpose.

b KRE104b issuesareparticularly susceptibleto KRE 403 and611a2
objectionsfor needlessconsumptionof time andpotential to confuseor misleadthe
jury. Thejudge mayallow disjointedpresentationof evidencebut is notrequiredto do
so to suit the convenienceof thepartiesor witnesses.

104c

PREMISEIPURPOSE:While KRE103c covers all aspectsof a jury trial,
KRE 104c dealsspecifically with argumentsand hearingsaboutthe admissionor
exclusionof evidence.The sameethical considerationsgovernboth situations.The
decisionto excusethe jury while argumentsaregoingon is left to thejudge exceptin
casesinvolving suppressionof confessionsor the productsof searchesandseizuresor
in which the defendanttestifies andasksfor exclusion.

a Pretrial motionsunderRCr 9.78andARE103d can eliminatemany of
the occasionsin which this rule might be invoked.

b

It is important to realize that this rule applies to anything from a
full-blown suppressionhearingto a routinehearsayobjection.Therule says"out of the
hearingof the jury," not out of its presence.In theory, therefore,exceptfor the three
requiredinstances,a judge canhear argumentand evidenceaboutthe admissibility
of evidencein opencourt with thejurors observingandwonderingwhat the arguing
is all about. In practice, most judges require argument at the bench about any
preliminary issue.

c This rule allows the judge to hear evidenceof the qualificationsof an
expertwitnessin the presenceof thejury or in a voir dire hearingfrom which thejury
is excluded.If the witnessis a statepolicelaboratorychemistwith whosecredentials
thejudgeis familiar, thereis probablynotmuchdangerofjury contaminationbecause
the witnessis quite likely to be qualified. Conversely,a psychologisttalking abouta
little known theory that explainsan obscurepoint of the caseshouldnot be heardby
thejury until both the witnessandthe theoryaredeemedadmissible.

104d

PREMISE/PURPOSE:This rule permitsadefendantto testify on the limited
issueof admissibilityof evidencewithoutbeingsubjectedto cross-examinationon other
subjectswhich is authorizedby ARE 611b. It does not govern later useof that
testimony,but by limiting the subjectmatterof the testimonyto thefacts bearingon
admissibilityof evidence,the rule leavesto the defendanthow much exposureto later
useof his statementshe wishesto face. Later use of the statementfor substantive
purposesis preventedby considerationsof relevancyratherthan by any protection
found in this rule.

a Federal Constitutional precedentforbids the use of the defendant’s

I
Suppressionhearingtestimonyaspartof the Commonwealth’scasein chiefbut it may
beusedas impeachment/rebuttaltestimonyif the defendanttestifiesinconsistentlyat
trial. Harris v. NewYork, 401U.S. 222,2241971;Simmonsv. U.s.,390 U.S.377,
393 1968.

11
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b In a non-suppressioncase,e.g., child witnesscompetency,KRE 801A NOTES
would allow introduction of the defendant’spreliminary hearingtestimony if he
testifies inconsistentlyat trial becausethe out of court statementwould be "offered
against the defendantand therefore not subject to exclusion as hearsay. The
importanceof limiting defendanttestimonyat preliminaryhearingsis apparent.

c Thepreliminary testimonyof adefendantat a non-suppressionhearing
mightalso be admissibleunderARE804’al and804b1 but for the limitation on
crossexaminationandthe limited natureof the testimonybecausethis precludesa
finding that the defendanthad an opportunity and similar motive to developthe
testimonyby direct,crossor redirectexamination.

d In any case,the rule of completenessSeeARE 106 and611a, might
allow introductionof thesepreliminarystatementsif thedefendantselectivelytestifies
in a way thatmight misleadthe jury.

104e

PREMISE/PURPOSE:In Kentucky this is sometimecalled the Crane rule
becauseit was statedin Crane v.Kentucky,476U.S. 683 1986.This rule precludes
useof pretrialor preliminaryjudicial rulings on theadmissibilityof evidenceto limit
attacks on the weight or credibility of evidenceor on the witnessespresenting
evidence.The last phrasereferringto bias, interestor prejudicewas addedto the
federallanguageto insurethat a partyhasthe opportunityfully to confrontthe case
presentedagainsthim. Therule works in favor of anypartywhile the Craneprecedent
appliesonly for the benefitof the defendant.

a In a sense,this rule is not necessarywhen the defendant’sout of court
confessionis introduced againsthim at trial. While the federal rule saysthat the
confessionis not hearsay,KRE 801Ab1 saysonly that it is not excludedby the
hearsayrule. The confessionis still hearsay[KRE 801c] andthereforesubjectto all
the methodsof attackauthorizedby KRE806.

b The last phrasemight betterhavebeenintroducedaspart of Article 6,
but, regardlessof its position, it guaranteesthe right to show bias, interest or
prejudiceas to any witness within the generalframeworkof KRE 401403.

c Keep in mind that the languageonly clarifies the limited effect of the
judge’spreliminarydecisionto admit or excludeunderKRE104aor b. It doesnot
prescribethe meansby which bias, interest or prejudiceare to be shown. Some
methodsareprescribedin KRE608, 609 and613. Some arenot.KRE607 is an open
rule that does not limit the ways in which impeachmentcan be accomplished.
Therefore,commonlaw decisionssuchasAdcockv. Commonwealth,702S.W.2d440
Ky. 1986 havenot beensuperseded.

d Ofcourse,anyimpeachmentcanopenthedoor to rebuttalevidence.[lIRE
106; 801Aa2]. The type andscopeof impeachmentrequirescarefulconsideration.

Rule 105 . Limited admissibility.

a When evidencewhich is admissibleas to one 1 party or for one
1 purposebut not admissibleasto another partyor for another purpose is
admitted, the court, upon request, shall restrict the evidenceto its proper
scopeandadmonish the jury accordingly. In the absenceof sucha request,
the admission of the evidenceby the trial judge without limitation shall not
be a ground for complaint on appeal,exceptunder the palpable error rule.

b When evidencedescribedin subdivisiona aboveis excluded,such
exclusion shall not be a ground for complaint on appeal, except under the
palpable error rule, unlesstheproponentexpresslyoffersthe evidencefor its
proper purpose or limits the offer of proof to the party against whom the
evidenceis properly admissible.



- TheAduocate,Vol.19, No. 1, January,1997

iIS’r: Enacted1990 Ky. Acts ch. 8.8, sec. 5; renumbered7/1/92pursuantto 1992 Ky. NOTES
Acts ch. 324, sec.34.

COMMENTARY

PRE1’.LISEIPURPOSE: One of the fundamentalpremisesof the rules is that
evidenceof dubiousvaluemaysafelybe presentedto the jury if the judge gives the
jury a clearinstructionas to the proper andlimited useof the evidence.This rule sets
the mechanismfor requestinglimiting instructionsand explainsthe consequencesof
failing to ask for instructions.

a The first sentenceis a directive to the judge to determinethe limits of
evidencein caseswhereit is admissibleas to somebut not all partiesor admissible
only for somelimited purpose.

b Everyone thinks immediately about "the" admonition, the limiting
instructionthatmaybe given aftera:partyhasimpeacheda witnessby proofof a prior
felony conviction pursuantto KRE 609. But this is very limited conceptionof the
applicability andimportanceof this rule.

c In many jurisdictions,the courtshaveheld that an appropriatelimiting
instruction must be given when other acts evidenceunder Ride 404b has been
introduced. U.S. v. Merriweather, 78 F.3d 1070, 1077 th Cir. 1996.Bell v.
Commonwealth,875 S.W.2d 882, 890 Ky. 1994 strongly suggeststhat a limiting

‘instructionwill be requiredin mostcases.Bell doesnot mandatesuchinstructionsin
everycasehowever.

d In nontestifring co-defendantjoint trials, there is a question as to
whetheranadmonitionwill preventprejudice.The commonresponseto the question
is statedin Richardsonv. Marsh, 481 U.S. 200 1987 wherethe court wrote that
. did not knowif admonitionsworkedbut that it prettymuchwas requiredto hope
so.

e A limiting instruction to the jury has two effects: 1 the jury might
actually use the evidencefor its properpurpose;and2 the prosecutorwill not be
allowedto misusethe evidencein closingargument.

f The Commentarystatesthat this rule will often be usedin conjunction
with KRE403 which requires abalancingof the danger ofjury misuseof evidenceand
its probativevalue. FIRE 403 analysisrequiresconsiderationof the effectivenessof a
limiting instruction aspart of the balancingprocess.

g The secondsentenceof KRE105a continues the common law principle
that unobjected-toevidenceis admissiblefor anypurpose.In the absenceof a request
for admonition, the appellatecourts will not considera claim of improper use on
appeal unlessit rises to the level of palpable error as describedin KRE103e.

h If limited purposeevidence is excluded, the appellate courts will not
review a claim of error unless the proponent has expresslystatedthe limited purpose
for which the evidencewas to be entered,subjectonly to palpable error review under
KRE103e.

Rule 106 . Remainder of or related writings or recorded statements.

When a writing or recordedstatementor part thereofis introduced by
a party, an adverse party may require the introduction at that time of any
other part or any other writing or recorded statement which ought in
fairness to be consideredcontemporaneouslywith it.
HIST: Enacted1990 Ky. Acts ch. 88, sec. 6; renumbered7/1/92pursuantto 1992 Ky.

Acts cli. 324, sec.34.
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COMMENTARY NOTES

PREMISE/PURPOSE: Read literally, this is a procedural rule which
explicitly allows varianceof the orderof presentationof evidencewherewritings or
recordedstatementsarepresentedduringaparty’s case.Thejudgecould, underlIRE
611 a, permit interruptionof theparty’spresentationof evidenceor the adverseparty
could dealwith the statementor documenton crossevmintion. [lIRE 611b]. This
rule recognizesthat the proper time for dealing with the documentor recorded
statementis whenthe witnessis on thestand,not lateron crosserninationor recall.
This rule gives the adverseparty,ratherthanthejudge,the right to choosewhenthe
other partsof astatementor documentwill be dealt with.

a For tactical reasons,a lawyer may well choose to interrupt the
Commonwealth’spresentationof evidencethrougha documentor tape/videorecording
to pointoutnon-inculpatoryparts,althoughthis choiceis atacticalratherthanalegal
decision.

b The key to determiningwhether"completeness"requiresinterruptionis
whether"in fairness"otherpartsof the statementor any other writing or recorded
statementshouldbe introducedat this point. The idea is keepthe jury from being
misled.

c Anyother writing or recordedstatementcan be usedunderthis rule.
This means that if the defendanthastwo other confessionsthat haveexculpatory
parts they can be introduced in the middle of the prosecutor’scaseso that the jury
doesnot get the wrong impression.

d This can bedoneevenif otherwitnessesmustbe calledto introducethese
writings or statements.

e The rule is limited to writings or recordedstatements.It doesnot of its
owntermspermitintroductionofunrecordedstatements.However,somecourts,relying
on Rule611a languageor the commonlawsaythatajudgecan let in oral statements
at this point as well. U.S.v. Haddad,10 F.3d 1252 7th Cir. 1993; U.S.v. Lewis,
954 F.2d13867th Cir. 1992; U.S. v. Pierce,781 F.2d3292ndCir. 1986.

f The admissionof oral statementsarises from the belief that fairness
requiresprompt rebuttal if a party "opens the door" SeeKRE 403, raising the
possibilityof misleadingthejury.

g Underanycircumstances,otherwritten, recordedor oral statementsare
admitted only to explain or put in context the statementsrelied upon by the
proponent.

h There is still some debateas to whether a party may useotherwise
inadmissibleevidenceto explain the other written, recordedor oral statementsor
writings.

i Somecourtslimit suchevidenceto situationwhereit is necessaryto put
the omitted part in context, to avoid misleading the jury, or to assure a fair
understandingof the evidence.U.S. v. Soures,736 F.2d 87 3rd Cir. 1984.

j If a party hasput inadmissibleevidencebefore the jury, the opposing
partyis entitledto rebut,evenby usinginadmissibleevidence.U.S.v.Beverly,5 F.3d
633 2ndCir. 1993.

k Becauseintroductionof evidenceunder KRE 106 canbe so complicated
and can leadto introductionto otherwiseinadmissibleevidence,in manycasesthe
smartmoveis to excludea writing or recordedstatementin the first place.lIRE 403;
U.S. v. Lefevour,798F.2d 9777thCir. 1986.

I If evidenceis to beadmittedunderthis rule, an admonitionas to its use
almostcertainlywill be needed.[FIRE 105.

1 14 I
I I
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Rule 107 . Miscellaneousprovisions. NOTES

a Paroleevidence.The provisionsoftheKentucky Rulesof Evidence
shallnot operte to repeal,modify, or affect the paroi evidencerule.

1 Effective date.The Kentucky Rules of Evidenceshall takeeffect
on the first dayof July, 1992.Theyshall apply to all civil andcriminalactions
andproceedingsoriginally brought on for trial upon or after that date and
to pretrial motions or matters originally presentedto the trial court for
decisionuponor after that dateif a determiiition of suchmotionsor matters
requires an application of evidence principles; provided, however, that no
evidenceshall be admitted againsta crimiiiil defendant in proof of a crime
committed prior to July 1, 1992, unless that evidence would have been
admissible under evidence*principles in existenceprior to the adoption of
theserules.
HIST: Enacted1990Ky. Acts ch. 88.sec.7; renumbered7/1/92 pursuantto 1992 Ky.
Acts ch. 324, sec.34.

COM1SIENTARY

a Parole evidenceis not muchof a considerationin criminal casesexcept
where written or oral contracts might come up in fraud or theft cases. The
Commentarynotesthat the paroleevidencerule is not really a rule of evidence,but
is rathera determinationby the legislaturethat a contractwould not be useful if it
was subjectedto oral modificationsoccurringafter execution.[Commentary,p. 12].

b After July 1, 1992,subsectionb wouldbeof interestprimarily to persons
facing retrial. The rule is that anytrial or proceedingthat beganon or after July 1,

992 is supposedto follow theRulesof Evidence.For offensescommittedbeforeJuly
1, 1992, the defendanthasthe option to follow older rules of evidenceif evidence
admissibleunderthe new rules would not havebeenadmissibleunder the old law.

* [e.g., most KRE 804b exceptions].Any appealof a casetried under the previous
common law evidence rules will be decided on that basis.Any retrials of cases
originally prosecutedor begunbefore July 1, 1992 must be consideredunder the
previousevidencelaw.

Article iT. Judicial Notice

Rule 201 . Judicial notice of adjudicative facts.

a Scopeof rule.Thisrulegovernsonlyjudicial noticeof adjudicative
facts.

b Kinds of facts.A judicially notIced fact must be one not subject.to
reasonabledispute in that it is eitheii

1 Generally known within the county from which the jurors are
drawn,or, in a nonjury matter, the county in which the venue of the action
is fixed; or

2 Capable of accurateandreadydetermination by resort to sources
whoseaccuracycannot reasonablybe questioned.

c When discretionary. A court may take judicial notice, whether
requestedor not.

d When mandatory.A court shall takejudicial noticeif requestedby
a partyandsupplied with the necessaryinformation.

e Opportunity to be heard. A party is entitled upon timely request
an opportunity to beheard as to the propriety of takingjudicial notice and

he tenor of the matter noticed. In the absenceof prior notification, the
requestmay be madeafter judicial notice hasbeen taken.

15
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f Time of taking notice. Judicial notice maybe taken at any stage NOTES
of the proceeding.

g Instructing thejury. The court shall instruct the jury to acceptas
conclusiveany fact judicially noticed.
HIST: Enacted1990 Ky. Acts cli. 88, sec. 8; renumbered7/1/92pursuantto 1992 Ky.
Acts ch. 324, sec.34.

COMMENTARY

PURPOSEIPREMISE:Somefactsareso obviously true thatit is awasteof
time to introduceevidenceor witnessesto establishthem andaperversionof the trial
processto allow crossexaminationto try to disprovethem.This rule dealswith facts
relevantto issuesin a particular case.Although it is still commonfor judgesto "take
notice’s of laws and regulations,theydo not do so underthis rule.

a The Commentarysaysthose"adjudicativefacts" spokenof in subsection
a are thosethat mustbe provedformally becausethey arepart of the controversy
beingtried,bearingon who performedtheacts andthe actors’culpablementalstate.

b It is importantto notethatRule 201 doesnot governrecognitionof law.
The existenceof andthe subjectmatterof regulationsare noticedpursuantto KRS
13A.0902.CurrentstatutesarenoticedunderKRS7.1383.Supersededstatutesand
codesare noticedunderKRS447.030.

c Subsectionf, the time of taking notice, exceptsRule 201 from the
limitations on applicability setout in KRE1101d.Any court includingan appellate
court can, at anytime, takejudicial notice underthis rule. Newburg v. Jent, 867
S.W.2d207 KyApp. 1993.The Commentarysuggeststhatappellatecourtsshould
bereluctantto take noticeon appealif a requestfor noticewas not madeatthe trial
level. This is not whatthelanguageof therule says.A partymay,by its actions,waive
its right to askfor judicial noticeor maybeestoppedfrom requestingnoticein certain
situations,but this is related to the requestingparty’s misconduct,not the rule
language.Courts should not readrequirementsor policies into a rule unlessthe
languageof the rule will supportthem. Noticeis takenbecausea fact is indisputably
true, not becauseit was raisedat the earliestpossiblemoment.

d A fact is "not subjectto reasonabledispute" if it is generallyknownin the
countyfrom which thejury is summonedor if it is capableof accurateand ready
determinationby resortto sourceswhoseaccuracycannotreasonablybe questioned.
The judge’spersonalknowledgeis not an officially recognizedbasisfor judicial notice
but it will bea consciousor unconsciousfactorin thejudge’sdeterminationof whether
a fact is generally knownin a county.

e The languageof the rule requiresahigh level of certaintyalthoughthe
rule doesnot demandthe exclusionof any possibilityof error.

f To encourageuseof the rule, Subsectiond requiresthe judge to take
noticeuponrequestof aparty thatpresentssufficientinformationuponwhichto make
the determinationrequiredby Subsectionb.

g Thejudge can take noticeon her own motion, whetheraskedto or not.
ERE 611 a instructsthe judge to regulatethe presentationof evidenceto makeit
effectivefor the ascertainmentof thetruthandto avoidneedlessconsumptionof time.
Judicialnotice of a fact certainly achievesthesepurposes.However,the judgemust
avoid any appearanceof supportingonesideover the other.[IRE 605; 614 a & bJ

h Subsectiong providesthat if the judgetakesnotice of a fact she must
instructthejury to acceptit asconclusivelyestablished.Thus, if thejudgenoticesthe
fact thatFrankfortis in Franklin County, thejudge mustalsoinstruct thejury that
it cannotrefuseto find this fact. The rule doesnot saywhetherthis adviceis to be in
the form of an oral admonitionfrom the benchor a written instruction given along
with other instructionsatthe endof trial.

Thereis a real questionaboutthe constitutionalityof this subsectionin
light of the preservationof the ancientmode of jury trial by Section7 of the
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entuckyConstitution. In criminal casesliterally every elementof the case, i.e., NOTES
identity of the actor,venueandelementsof the offense,mustbe provedtrue beyond
a reasonabledoubtandonly thejury can makethesefindings. [RCr 8.22] However,in
four yearstherehasbeenno reportedproblemwith this subsectionandthe problem
maybe moretheoreticalthanreal.

i Becausethefact noticedis conclusive,theadverseparty is not allowedto
introducecontradictoryevidence.A partyfacingthis situationis entitled to beheard
upontimely request.Judicial notice is addressedto thejudge asa preliminaryissue
of admissibilityof evidenceandthereforethejudgeis entitledto rely on anyreliable
information to makethe determination.Fairnessto the adverseparty suggeststhat
a requestfor judicial noticebe madebefore trial but this is not a requirement.

Article III. Presumptionsin Civil Actions andProceedings

Rule 301 . Presumptions in general in civil actions andproceedings.

In all civil actions andproceedingswhen not otherwise provided for
by statute or by these rules, a presumption imposes on the party against
whom it is directed the burden of going forward with evidenceto rebut or
meet the presumption, but doesnot shift to such party the burden of proof
in the senseof the risk of nonpersuasion,which remainsthroughout the trial
upon the party on whom it wasoriginally cast.
HIST: Enacted1990Ky. Acts ch. 88, sec. 9; renumbered7/1192pursuantto 1992 Ky.
Acts ch. 324, sec.34.

Rule 302 . Applicability of federal law or
the law of other statesin civil actions and proceedings.

In civil actionsandproceedings,the effectof a presumptionrespecting
a fact which is an elementof a claim or defenseas to which the federal law
or the law of another state supplies the rule of decision is determined in
accordancewith federal law or the law of the other state.
HIST: Enacted1990 Ky. Acts ch. 88, sec.10; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec.34.

COMMENTARY TO 301 & 302

PURPOSEIPRE1%IISE:The due processclause of the 14th amendment
prohibits shifting any portion of the burden of proof from the prosecutionto the
defense.KRS 500.0701 & 3 assignthe burden of proof of persuasionto the
Commonwealthon every elementof the caseexcept for certainmistakedefensesand
insanity.Theserulesdealonly with civil actionsandthereforedo not affect criminal
practice.

Article IV. RelevancyandRelated Subjects

Rule 401 * Definition of "relevant evidenc&’

"Relevant evidence"meansevidencehaving any tendencyto make the
existenceof anyfact that is of consequenceto the determination of theaction
more probable or lessprobable than it would be without the evidence.
HIST: Enacted1990 Ky. Acts ch. 88, sec. 11; renumbered7/1192 pursuantto 1992
K. Acts ch. 324, sec.34.
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Rule402 . Generalrule of relevancy. NOTES

All relevant evidenceis admissible, exceptasotherwise provided by
the Constitutions of the UnitedStatesandthe Commonwealthof Kentucky,
by Acts of the GeneralAssemblyof the Commonwealthof Kentucky, by these
rules, or by other rules adoptedby the SupremeCourt of Kentucky. Evidence
which is not relevant is not admissible.
HIST: Enacted1990 Ky. Acts cli. 88, sec.12; renumbered7/1/92pursuantto 1992
Ky. Acts ch. 324, sec.34.

Rule 403 . Exclusion of relevant evidence
on grounds of prejudice, confusion, or waste of time.

Although relevant, evidencemay be excludedif its probative value is
substantiallyoutweighedby the danger of undueprejudice, confusion of the
issues, or misleading the jury, or by considerations of undue delay, or
needlesspresentation of cumulative evidence.
HIST: Enacted1990 Ky. Acts ch. 88, sec. 13; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec. 34.

COMMENTARYTO 401,402&403

* PURPOSE/PREMISE:These three rules are rarely consideredwithout
referenceto eachother andare, togetherwith KRE 601 and 602, the fundamental
principles by which the admissibility of evidenceis determined.If evidenceis not
relevant,it is not admissibleand,if it is inadmissible,it is unnecessaryto considerthe
hearsaycharacterof the evidenceor the personalknowledgeor bias of the witness
offered to relate it to the jury. EKRE 402. if the evidencedoesbearon an issue of
consequenceto the determinationof the proceeding,[KRE 401], the judge has
authority pursuantto KRE403 and611a to excludeit becausethejury is likely to
be misledor confusedto the point that it might decidethecaseon impropergrounds.
Relevancyis the thresholdquestionin every problemof evidenceanalysis.

401

a Evidenceis relevantif it hasany tendencyto makea‘fact of consequence"
to the determinationof the casemore or lessprobablethan it would be without the
evidence.Kroger Co. v. Wiligruber, 920 S.W.2d 61, 67 Ky. 1996. The evidence
neednot establishthe factof consequenceconclusivelyto berelevant. If theevidence
is a"link in the chain" of proof, it is relevant.Turner v. Commonwealth,914S.W.2d
343, 346 Ky. 1996.This is not to say that evidenceis admissiblejust becauseit is
relevant. Relevancyis a necessarybut not a sufficient finding. This definition only
describestherequirementofalogicalconnectionbetweentheofferedproofandthe fact
of consequenceto be proved.

b Determinationsof relevancyare reviewedon appealunderthe abuseof
discretionstandard.Partin v. Commonwealth,918 S.W.2d219, 222 Ky. 1996.

402

c If the offered evidenceis relevant, it is admissible,subjectto otherpolicies
of inadmissibility establishedby federal andstate courts,statutesandcourt rules.
Admissible evidencecanbe excludedfor a numberof public policy reasonsranging
from the constitutionalexclusionaryrule to administrativerules like RCr 7.249.

d If evidenceis irrelevant,it is inadmissible.Thereareno exceptionsto this
principle becauseevidencethathasno tendencytoestablisha point of a casehas no
reasonto be presentedto ajury. Judgesandattorneyssometimethink thatKRE 106

________________________________________
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might be an exceptionto this rule, but a moment’s reflection leadsto the realization NOTES

that in such casesevidenceof dubiousrelevanceis admittedto reply to questionable
evidencepreviouslyintroducedby anadverseparty. In suchcasestherelevanceis the
tendencyto explain or rebutthe inferenceraisedby the adverseparty’s evidence.
Thereis neveranyexcuseto allow irrelevant evidencebeforethejury.

e This rule is supplementedby KRE501 which requireseverypersonto

appearas awitnessandproduceevidenceunlessexcusedby law.
1 Together,KRE 401, 402, 403, and 501 evince a clear preferencefor

productionandadmissionof evidencethatcanhelppro4uceanaccuratedetermination
of the factualissuesof a trial anda fair dispositionof the controversygiving rise to
the proceeding.This is aguiding principle in decidingwhetherto adipit or exclude
evidence.

403

g Method of analysis:In Partin v. Commonwealth,918 S.W.2d 219,222
Ky. 1996, the Supreme Court adoptedLawson’s methodology for determining
whetherKRE 403 allows exclusionof relevantevidence:

1. Assessmentof the probativeworth of the evidence
2. Assessmentof the probable impact of the expected undesirable

consequencesthat would result from admission
3. Determination of whether the harmful effects of admission

substantiallyoutweighits probativeworth

h In many jurisdictions, there is another element of analysis, a
determinationof the availability of other means to prove the samepoint. U.S v.

Merriweather,78 F.3d 1070,1077 6th Cir. 1996.
i In all KRE403 cases,thejudgemustalsotakeinto accountthe likelihood

that a limiting instructionKRE105] will temperthe anticipatedprejudiceresulting
from admissionof the evidence.U.S. v. Lech,895 F.Supp. 582 S.D. N.Y. 1995. If
the instruction is unlikely to channelthe evidenceto its properuse,the judge may
excludethe evidenceentirely.

j The prejudicespokenof in the rule is "unnecessary"prejudicethat is in
addition to the legitimate probative force of the evidenceas to a particular issue.
Partin, p. 2231.

k The time it will take to developthe evidenceandthe likelihood that it
would lead the jury off to "collateral" issuesare legitimate reasonsfor exclusion.
Menefeev. State,928 S.W.2d374 Tx.App. 1996.

1 The judge may exclude on the ground that the proposedevidence is
cumulative,thatis, the samepointhasbeenestablishedthroughintroductionofother
evidence.F.B,. ins. Co. v. Jones,864 S.W.2d929, 930 Ky.App. 1993.

m The judge’s decisionunder KRE 403 is reviewedunder the abuseof
discretionstandardon appeal.Simpsonv. Commonwealth,889 S.W.2d 781,783
Ky. 1994.

n Relevantphotographsthat depictthe sceneof the offense, illustratethe
testimonyof a witnessor havesomeotherlegitimateevidentiarypurposearerelevant
andthereforeadmissibleunlesstheir gruesomenaturewill so incenseor revolt the
Jury that it may decidethe caseon the basis of its anger or revulsion.Eldred v.
Commonwealth,906 S.W.2d 694, 704-05 Ky. 1994.

o But this doesnot meanthatrelevantphotosareinvariably admissible.In
Clark v. Hauck Mfg. Co., 910S.W.2d247,253Ky. 1995,thecourtupheldthetrial
judge’s decisionto excludephotosof a burn victim offered as evidenceof pain and
uffenngnotingthat therewas ampleevidenceon this point introducedthroughthe

testimonyof a physicianand throughhospitalrecords.
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q Even if the photos are admissible,the judge maylimit the numberand NOTES
content of the photos that are admitted as exhibits and shown to the jury. IKRE
611a; 4031.

r A hot issuein otherjurisdictionsis the defendant’soffer to stipulateone
or moreof the elementsthatthe prosecutormustprove to get the caseto thejury. The
theory is that a conclusivestipulationmakesevidence that the prosecutorwantsto
introduce irrelevant /KRE 402] or unnecessaryIKRE 403] and thus excludable.
Stipulationsaremostoftenofferedto excludeotheractsevidenceotherwiseadmissible
underKRE404b.

The court, in Chumbler v. Commonwealth,905 S.W.2d 488, 492-93
Ky. 1995, said that the defendantcannot stipulate away the parts of the
Commonwealth’scasethatshedoesnot want thejury to hear.This maybeinterpreted
as holdingthat thedefendant’sunilateraloffer to stipulatedoesnot requirethejudge
to excludeevidence.It does not meanthat thejudgecannotdo so in the appropriate
case.The decisionto admit or exclude is entrustedto the discretionof thetrial judge.
SeeComment404b-l].

s At jury sentencing,KRE 403 may preclude introduction of prior
convictions.McGuire v. Commonwealth,885 S.W.2d931,938Ky. 1994.

t Rule403canbe asubstitutefor theNeil v.Biggers, 409U.S. 1881972
testfor exclusionof eyewitnessidentification testimony.Identification is an element
of everycriminal prosecution,Sandersv. Commonwealth,801S.W.2d 665,674Ky.
1990,andKRE 801Aa3 evenexemptsout of court statementsby the eyewitness
from thehearsayexclusionaryrule.KRE403 focuseson the necessityof the testimony
andrequiresthejudgetobalancethenecessityof thetestimonyagainstthelikelthood
ofjuror misuseor confusionif the evidenceis of limited probativevalue. Also maybe
excludedunderKRE 611 a which requiresthe judge to makethe presentationof
evidenceeffective for the ascertainmentof the truth.

u KRE403 andKRE611 a undercutreasonsthatjudgesoccasionallygive
to allow introductionof dubiousevidence.Occasionallyjudgessaythat evidencecan
be introduced"for whateverit’s worth." The judgehasa duty to know the worth of
anyevidencethatmightbe admittedaswell as thepotentialfor its misuseby thejury.
Thejury is neversupposedto hearanyevidencethathasnot beencarefullyanalyzed.
KRE 103 c].

v The SupremeCourt hasrecognizedthatKRE403 mayrequireexclusion
of incriminatingout of court statementsmadeby the defendantundercircumstances
in which the federal of state constitutions might not apply to require exclusion.
Commonwealthv. Cooper,899 S.W.2d 75, 79 Ky. 1995.

Rule 404. Characterevidenceandevidenceof other crimes.

a Character evidencegenerally.Evidenceof a person’s character or
a trait of character is not admissible for the purpose of proving action in
conformity therewith on a particular occasion,except:

1 Character of accused.Evidenceof a pertinent trait of character
or of generalmoral character offered by an accused,or by the prosecution to
rebut the same;

2 Character of victim generally. Evidenceof a pertinent trait of
character of the victim of the crime offered by an accused,other thanin a
prosecution for crimiul sexual conduct, or by the prosecution to rebut the
same,or evidenceof a character traitof peacefulnessof the victim offered by
the prosecution in a homicide caseto rebut evidencethat the victim wasthe
first aggressor,

3 Character of witnesses.Evidenceof the character of witnesses,as
provided lxi KRE 607, KRE 608, andKRE 609.

__________________________________________

20

______________________



LT1Advocate, Vol. 19, No. 1, January,1997

_______________________

, b Other crimes,wrongs, or acts.Evidenceof other crimes,wrongs, NOTES
or acts is not admissibleto prove the character of a person in order to show
action in conformity therewith. It may,however,be admissible:

1 If offered for some other purpose, such as proof of motive,
opportunity, intent, preparation, plan, knowledge, identity, or absenceof
mistakeor accident; or

2 If so inextricably intertwined with other evidenceessentialto the
casethat separationof the two 2 could not be accomplishedwithout serious
adverseeffect on the offering party.

c Notice requirement. In a criminal case,if the prosecution intends
to introduce evidencepursuant to subdivision b of this rule asa partof its
casein chief, it shall give reasonablepretrial notice to the defendant of its
intention to offer suchevidence.Upon failureof the prosecutionto givesuch
notice the court may exclude the evidenceoffered under subdivision b or
for goodcauseshown may excusethe failure to give suchnotice andgrant
the defendant a continuanceor such other remedy asis necessaryto avoid
unfair prejudice causedby such failure.
HIST: Enacted1990 Ky. Acts ch. 88, sec. 14; amended1992 Ky. Acts ch. 324, sec. 4;
renumbered7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec. 34.

COMI[ENTARY

PURPOSE/PREMISE: Rule404prohibits introductionof evidencetendingto
illustrate the characterof apersonfor the purposeof inferringthat the personacted
in keepingwith that character.This rule is counterintuitivebecausemost lawyers,, judgesandjurorsbelievethat peopleusuallyact accordingto character.But this is
exactlythe reasonfor the rule of exclusion;jurorsmight give characterevidencetoo
much weight, perhapsdisregardingor discountingof other, moreprobativeevidence.
Particularlyin criminal caseswheretheliberty of the defendantis at stake,thepublic
policy judgmentis that it is generally better to exclude this type of evidenceeven
thoughcharacterevidencehassome probativevalue.

Characteris a lessprobativeform of habit evidencewhichmostjurisdictions,
but not Kentucky, recognize. Habit is invariable conduct in certainsituations. If
behavioris invariable,the probability of action in conformity with it is high and the
risk of juror misuseis low enoughto be acceptable.Characteris less satisfactoryfor
this purposebecauseit describesa tendencyrather than an invariable response.
Characterindicates to the jury that action in conformity is more likely but it is
impossibleto sayhow muchmore likely it is. Thus,the strict limitations on its use.

With the exceptionof KRE405, which detailshow characteris to be proved
whenpermitted,KRE404 andthe remainderofArticle W arepublicpolicy judgments
by the SupremeCourt and the GeneralAssemblythat certaintypes of evidenceneed
speciallimits on admission,eventhoughthis evidenceis relevant.

404a

a The plain languageof the rule identifies it as ablanket prohibition of
characterto prove act.

b The exceptionsto thegeneralrule of exclusionapplywhenthecharacters
of the accused,of the purported‘victim’ of the crime, or of a witness are relevant.If, the characterof someotherpersonis relevant,this ruledoesnot apply. U.S.v. Hart,
70 F.3d854 1995.

c The accusedmay alwaysintroduceevidenceof herown characteror trait
of character,whenrelevant,to convincethejury that heis not thetypeof personwho
would performthe actscharged,or at leastnotwith theculpablementalstatealleged.

___________________________________________21________________________
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Johnsonv. Commonwealth,885 S.W.2d951, 953 Ky. 1994. NOTES
d If, andonly if thedefendanthasputhis characterin issue,the prosecutor

is allowed to rebut by introduction of other evidencebearing on the defendant’s
character.U.S. v. Montel.eone,77 F.3d 1086, 1089 8th Cii. 1996.LaMastusv.
Commonwealth,878 S.W.2d 32 Ky.App. 1994 is wrong to the extentthatit holds
that a defendantwho appearsas a witnessis subjectto characterattackwhetherhe
putshis characterat issue or not.

e The accusedmayalsopresentevidenceof a relevanttrait of the "victim"
of the crime exceptin prosecutionsfor sexualoffensesin whichKRE412 governs.The
prosecutionis entitled to rebutthe defendant’sattack. The generalcharacterof the
"victim" is not admissibleunderKRE404a2.

f In homicidecases,if the defendantclaims selfdefenseor thatthe "victim"
was the "first aggressor,"the prosecutionmay introduce evidenceof the trait of
peacefulnessto rebutthe claim madeby the defendant.Evidenceof only this trait is
authorizedby this rule. Mack v. State,928 S.W.2d219, 225 Tx.App. 1996.

g KRE405 lists the methodsby which the characterof the accusedor the
"victim" may be established.

h The characterof awitnessotherthanthe accusedor the "victim" is to be
attackedby the methodsprescribedin KRE607, 608 and 609. The proponentof the
witnesscannotintroduceevidenceof goodcharacteruntil the characterof the witness
hasbeenattacked.Pickard Chrysler, Inc. v. Sizemore,918 S.W.2d 736, 74041
KyApp. 1995; LaMastus p. Commonwealth,878 S.W.2d 32 KyApp. 1994.

i A defendantwho testifieson his ownbehalfdoes not openhimself up to
generalattack on his character.KRE 608 and 609 allow attackson credibility in
generalanddealwith the trait of honesty.It is extremelyunlikely thatthe drafters
intendedKRE405a to apply only to non-testifringdefendants.

404b

PURPOSE/PREMISE:This rule is a refinementof the generalprohibition
againstusingcharacteras a predictorof behavior.Proofthat the defendanthasdone
other similar acts is more likely to mis- or over-persuadethe jury thanopinionsor
reputationfor charactertraits. Other acts give the jury a track recordto rely on.
Therefore,in KentuckyKRE404b is appliedas a rule of generalexclusionwith only
certainspecificexceptions.Evidenceof otheractsis inadmissibleunlessthe proponent
of suchevidencemakesa showingthat it is offeredfor a legitimatepurposeandthat
the jury is not likely to misconstrueor misusethe evidence.

General Analysis

j Method of analyzing404b cases:

1. There mustbe a legitimate issue aboutthe point to which the other
acts evidence is addressed.The evidencemust addressa "fact of
consequenc&’to the dispositionof the case.U.S. v. Merriweather,
78 F.3d 1070, 1077 6th Cir. 1996; U.S. v. Crowder, 87 F.3d
1405,1410 D.C. Cii. 1995.

2. The proponent of the evidence must identify a legitimate
non-propensitypurposefor its introduction.Bell v. Commonwealth,
875 S.W.2d 882, 889 Ky. 1994;Daniel v. Commonwealth,905
S.W.2d 76, 78 Ky. 1995.

22
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3. The judge must decidewhether there is sufficient proof that the NOTES
defendantcommittedthe otheract. LBeZI, p. 890].

4. If thesethresholdsare met, the judge must decide whetherthe
potential for prejudicesubstantiallyoutweighsthe probativevalue.
Bell, p.890;KRE403.

a. The SupremeCourt has notedthe "universal agreement"that
othercrimes evidenceis inherentlyhighly prejudicial.Bell, p.
890; Dedic v. Commonwealth, 920 S.W.2d 878, 879 Ky.
1996.

b. Thus,in Eldred v. Commonwealth,906 S.W.2d694,703Ky.
1994, the courtheldthat suchevidenceshouldbeadmittedonly
where the probative value and the need for the evidence
outweigh its unduly prejudicial effect.

c. Where value is slight and prejudice is great, the other acts
shouldbeexcludedentirely.Chumbler v.Commonwealth,905
S.W.2d488,494,Ky. 1995.

d. Obviously, the effectivenessof a limiting instructionfiguresin
the balancingprocess.Bell, p. 890.

k In Eldred v. Commonwealth,906S.W.2d694,703Ky. 1994 held that
otheractsevidenceis usuallyimportanton questionsof corpusdelicti, identity or mens
rea.

I If a defendantstipulatesoneor moreelementsof theprosecutor’scase,i.e.,
admitsidentity or admitsa culpablemental state,the needfor otheractsevidenceis

_____reatly

reduced,perhapsto the point that thereis no materialissueas to the conceded
Wpoint. In the federalcourts,a formal stipulation often results in exclusionof other

evidence.U.S. v. Crowder, 87 F.3d 1405, 1410 D.C. Cii. 1996,which cites the
positions takenby other circuits. A stipulationis not excludedby the hearsayrule
becauseit qualifiesfor exemptionasa party admissionunderKRE801Ab2,3 or
4. Thejudge maytreat the admissionas an adequatesubstitutefor the inherently
prejudicial other acts evidencebecausean admissionof a party is more probative
evidencethanthe inferencemadefrom previousconduct.

Specific Uses

m Inextricably intertwined actsarenot subjectto exclusionbecausesuch
evidenceby definition dealswith acts that areso interwovenwith the chargedcrime
that mentionof theotheracts is unavoidable.Funk v. Commonwealth,842S.W.2d
476Ky. 1992.However,the interwovenactsmustbeintertwinedwith evidencethat
is "essential" to the caseso that exclusionof the other acts would havea "serious
adverseeffecton theoffering party." [KRE 404b2].Again theproponentof theother
acts evidencemust show the relationshipof the actsand how its casewill suffer
seriousadverseeffects from exclusion.

n Habit: There is no rule governinghabit. Prior Kentucky law excluded
habit evidence and this, together with the failure to adopt proposedrule 406
authorizinghabit evidence,indicatesthat habit is neveradmissible.Habit questions
areconsideredunderKRE404b.Johnson v. Commonwealth,885 S.W.2d951 Ky.
1994.

o Flight: Chumbler v. Commonwealth, 905 S.W.2d 488 Ky. 1995
recognizedthat flight, a subsequentact, canbe an indicatorof consciousnessof guilt.

p Threats: InPerduev. Commonwealth,916 S.W.2d148, 154Ky. 1995
the courtnotedthat threatsby the defendantindicateda consciousnessof guilt when
madeagainsta witness.Threatsbeforethe chargedactmaybearon motive.

HJ
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q Motive: Other acts mayillustrate the motive for committing the crime NOTES

charged.Tucker v. Commonwealth, 916 S.W.2d 181, 183 Ky. 1996 upheld
introductionof evidenceof aprior robberyto showmotive to kill a clerkin thecharged
robbery.

r Marital infidelity/unconventionalsex acts:Evidenceof this type is
characterizedas a character smear with little probative value. Smith v.
Commonwealth,904 S.W.2d220, 222 Ky. 1995; Chumbler v. Commonwealth,
905 S.W.2d488, 492Ky. 1995.

s Modus Operandi: This is used to reveal identity of the personwho
committedthe chargedactby showingpeculiarandstriking similaritiesbetweenthe
acts andby showing that the acts are the "trademark" of the defendant.U.S. v.
Crowder, 87 F.3d 1405,1410 D.C.Cir. 1996.

t Plan:This is the mostmisunderstoodpurposefor otheractsevidence.It
shouldnot be confusedwith "commonplan or scheme"which appearsin RCr 6.18
which governsthe types of offensesthat maybe joined in an indictment.RCr 6.18
appliesonlyto thegrandjury. Plan,asusedin KRE404b1, refersto two situations:
1 whereseveralcrimes areconstituentsof a larger plan, the existenceof which is
provedby evidenceotherthanthe acts offered;and2 wherea persondevisesa plan
andusesit repeatedlyto perpetrateseparatebutvery similarcrimes.Statev. Lough,
889 P.2d487, 491 Wash. 1995.In eitherinstance,the otheractscannotbeusedto
show the existenceof the plan.The planis thejustification for admissionof the other
acts.

u Pattern ofconduct:Bell v. Commonwealth,875 S.W.2d882,889Ky.
1994 discusseda patternof conductasa groundof admissionif the proponentshows
thattheactsareso similarasto indicatea reasonableprobabilitythatthecrimeswere
committedby the sameperson.How this differs from M.O. is unclear.

v The list of purposesis not exhaustive.Any legitimate non-propensity
purposecanjustify admissionof otheractsevidence.

404c

PURPOSETPREMISE:Thenoticeprovisionallowsthe opponentof otheracts
evidencetime to prepareto meetit. Althoughthe burdenof showingproperpurpose
is on the prosecution,the defendantmustbe given an opportunityto learnif thereis
adequateproofthat the other actsoccurredandthatthe defendantcommittedthem,
The rule presentsa policy judgmentthat it is expedientto afford time to investigate
before ratherthanduringtrial. Daniel v. Commonwealth,905 S.W.2d76, 77 Ky.
1995.

w The rule is limited to otheractsevidencethat the prosecutionintendsto
introducein chief. Ofcourse,if the defendantopensthe door duringcrossexamination
or by introductionof evidence,the Commonwealthis entitled to rebut,but only to the
extentnecessaryto counterthe defendant’sevidence.Thelong accepteddefinition of
rebuttalevidencedescribesit as "evidencein denial of some affirmative caseor fact
which the adversepartyhasattemptedto prove or evidence which explains the
otherparty’s evidence..Keenev. Commonwealth,210 S.W.2d 926, 928 Ky. 1948.
The Commonwealthshouldnot be allowedto avoidgiving noticeby holdingbackother
actsevidenceandtrying to offer it as rebuttal.

x A letter from the prosecutorto defensecounselis consideredsufficient
notice but a police report included in a discovery responseis not. Gray v.
Commonwealth,843S.W.2d895 Ky. 1992;Learv. Commonwealth,884S.W.2d
637 Ky. 1994;Daniel v. Commonwealth,905 S.W.2d76, 77 Ky. 1995.

y Exclusion is not the only remedyprovidedfor by the rule althoughin the
absenceof asatisfactoryexcusefor failure to give notice,one that is morethansimple
failure to preparethe casefor trial in a timely manner,this shouldbe the remedy.

______________________________________
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z The rule does not specify a specific time before trial for notification. NOTES
Reasonablenesswill vary with the type of evidence.If the proposedevidenceinvolves
acts outside the county that did not result in official records, more time will be
requiredthan if the other act is provedby a felony convictionenteredin the same
court two monthsbeforetrial,

Rule405 . Methodsof provingcharacter.

a Reputation or opinion. In all casesin which evidenceof character
or a trait of character of a person is admissible, proof may be made by
testimonyas to general reputation in the community or by testimony in the
form of opinion.

b Inquiry on cross-emirution. Oncross-examinationofa character
witness,it is proper to inquire if the witnesshas heard of or knows about
relevant specific instances of conduct. However, no specific instance of
conduct may be the subject of inquiry under this provision unless the
cross-exniinerhasa factualbasis for the subject matter of the inquiry.

c Specific instancesof conduct. In casesin which character or a
trait of character of a person is an essentialelementof a charge, claim, or
defense, proof may also be made of specific instances of that person’s
conduct.
HIST: Enacted1990 Ky. Acts ch. 88, sec.15; amended1992 Ky. Acts ch. 324, sec.5;
renumbered7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE: To define andlimit the methodsof proving character,
‘whencharacteris anissue.Attemptsto provecharacterby examplesof anindividual’s
behavior are subject to many problems, not the least of which is balancingthe
prejudicecertainto flow from selectivepresentationof incidentsfrom a person’spast
against the probative value of character. While character is not considereda
"collateral" issue,becauseit is "of consequenceto the determinationof the action," it
does not bearon the determinationof the action in the sameway that eyewitness
identificationevidenceor fingerprintsbearon the elementsof the case.This rule is a
policy determinationthat in thoselimited circumstancesin which charactermaybe
presented,it mustbe presentedin waysthat limit the prejudicial potential.

a KRE701 limits non-expertopinion testimonyto opinionsrationallybased
on the perceptionof the witnessandhelpful to a clearunderstandingof thewitness’s
testimonyor determinationof a fact in issue.KRE405 is a specializedversionof this
generalprinciple.

b 405a limits testimony as to characteror charactertraits to general
reputationin the community or the opinion of the witness.Both obviouslyareforms
of opinion testimony,the former an inferencebasedon the witness’s impressionsof
what otherpeoplethink andthe latter the witness’sown personalopinion.

c KRE 705 does not apply to lay opinion testimony.Thereobviouslymust
be somebasisfor the witness’sopinion, but the only foundationrequirementis found
in KRE 602, which does not necessarilyrequireintroductionof factsbeforerendition
of the opinion. Thejury will be unimpressedby an opinion of honesty,peacefulness,
etc., given without anyindication of how the witnesscameto this conclusion.

d In reputationevidence,the "community" consistsof personslikely to know
somethingaboutthe personwhosecharacteris atissue.Theworddoesnotnecessarily
describea geographicallocation.

e Nothing in this rule prevents’an expert from giving anopinion as to the
characterof a person,assumingthe requirementsof KRE 702 are met. KRE 608
expresslyauthorizesattackingthe credibility of a witnessby evidence"in the form of
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opinion." While thereare no expertsqualified to tell thejury that a personis telling NOTES
the truth [SeeKRE 7021 thereare experts,psychiatrists,etc., who cantestify as to
their expertopinion ofthe psychologicalor psychiatricmakeupof thewitnessandhow
this might bearon the witness’sability to be truthful.

f Crossexaminationas to specific incidentsis limited to "relevant" specific
instancesof conduct.The rule imposes a duty on the questionerto havea "factual
basis"for the subjectmatterof theinquiry. This requirementparallelsthe attorney’s
ethical duty underRPC3.4e.

g Understandingof the purposeof specific incident crossexaminationis
critical. It is to "test the knowledgeandcredibility of the witness" for the purposeof
showingthatthe witnessdoesnot knowenoughaboutthe characterof the personhe
is testifying aboutfor the jury to accredithis opinion. U.S.vs. Monteleone,.77 F.3d
1086, 1089 8th Circuit, 1996.

h It is not enoughthat the specific incidentsoccurred,although this is a
prerequisiteunderKRE104a.The crossexaminermustalsohavea good-faithbelief
thatthe incidentsarethe typethatwerelikely to havecometo the witness’sattention.
If thewitness is askedaboutevents"essentiallyprivatein natureandnot likely to be
known in the community at large, thenthe questionscannotpossiblybe intendedto
testtheaccuracy,reliability, or credibility" of thewitnesses’stestimony.Rather,such
incidentsare irrelevant.Monteleone,p. 1090.

i Particularlywhen the characterof the defendantis under examination,
introductionof otherusuallybad actscreatesthe sametype of prejudicecondemned
by KRE404b.AlthoughKRE405b allows this type of cross-examination,thejury
mustbeadmonishedto limit its useto the properpurpose- reflectiononthe credibility
of the witness.

j If the witnesshasnot heardof the specific incidentposedby the cross
examiner,there is no legitimate basisfor further impeachmentby proving that the
eventoccurredor that the witnessis lying aboutnot hearingor knowing aboutit. At
thispoint, the inquiry becomes"collateral"as an attemptto impeachan answerto an
impeachmentquestionof a witnesswho gaveopinion/reputationevidenceof character
which circumstantiallymay or maynot bearon the jury’s determinationof an issue
of the case.

k It is hardto think of anyPenalCodeor otheroffensein which character
or a charactertrait is an elementof the offense. KRE 405c is unlikely to be a
legitimatepart of the prosecution’scasein chief.

Rule 406. Number not yet utilized.

COMMENTARY

This number was assignedin the original draft of the rules to a rule
authorizingintroductionof habit evidence.The rule was not adoptedin 1992. Habit
evidence,therefore,is not admissiblein Kentucky[SeeComment404b-e1.

Rule 407 * Subsequentremedialmeasures.

When, after an event,measuresare takenwhich,if takenpreviously,
would havemadean injury or harm allegedlycausedby the event lesslikely
to occur, evidence of the subsequentmeasuresis not admissible to prove
negligencein connectionwith the event. This rule does not require the
exclusion of evidenceof subsequentmeasuresin products liability casesor
when offered for another purpose,such as proving ownership,control, or
feasibility of precautionary measures,if controverted, or impeachment.
HIST: Enacted1990 Ky. Acts ch. 88, sec.17; amended1992 Ky. Acts ch. 324, sec.6;
renumbered7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec. 34.

j26L
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COMMENTARY NOTES

PURPOSEIPREMISE: This is a policy judgement that it is more
advantageousto societyto encouragerepairor improvementmeasuresby excluding
mention of themat trial thanit is to give a party an argumentthat the opponent’s
subsequentrepair or improvementis an admissionthat the item or premiseswere
dangerousatthe time of the eventsgiving riseto the litigation. Therule maynot often
apply in criminal actions,but it is intendedto reachcasesin which a failure to
perceivearisk [reckless/wantonculpable mental state]is an element.An example:
repairsmadeto a carafter involvementin an accidentresulting in a death.

a In Ison vs.St. ElizabethMedical Center,- S.W.2d - Ky. 1996,
the SupremeCourt held that ordinarily a changein policy at a hospital will be
excludedby the rule becausethechangewouldbe asubsequentremedialmeasureand
could not be usedto "prove negligencein connectionwith the event."

b A party may usesubsequentrepair, improvement,or changeto show
"ownershipor control." The inferenceis that the owneror personin control would
undertaketo repair the car. Another possibleuse is impeachment.Of course,these
mattersmustbe "at issue" andalsomustbe "of consequence*to the determinationof
the action."

c A limiting instructionwill be necessaryin the caseof impeachment.

Rule408 . Compromise andoffers to compromise.

Evidenceof:
1 Furnishingor offering or promising to furnish; or
2 Accepting or offering or promising to accept a valuable

onsideration in compromisingor attempting to compromisea claim which
as disputedas to either validity or amount, is not admissible to prove

liability for or invalidity of the claim or its amount. Evidenceof conduct or
statementsmadein compromisenegotiationsis likewisenot admissible.This
rule doesnot requirethe exclusion of any evidenceotherwise discoverable
merelybecauseit is presentedin the courseof compromisenegotiations.This
rule alsodoesnot require exclusionwhen the evidenceis offered for another
purpose, such as proving bias or prejudice of a witness, negativing a
contention of undue delay, or proving an effort to obstruct a criminal
investigation or prosecution.
HIST: Enacted1990 Ky. Acts ch. 88, sec.18; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE: The rule seeks to encouragecompromise and
settlementwithout recourseto the Court of Justiceby preventingthe lateruseof the
fact of an offer to compromiseor the discussionsof the partiesleadingup to theoffer
as an admissionof guilt or liability. In practice,the rule operatesmuch like KRE 410
for pleabargaining.However,suchevidenceis availableto showthe biasor prejudice
of a witness [the inferencebeingthe witness is testifyingbecausenot offeredenough
to compromise the claim] or an attempt to obstruct criminal investigation or
prosecution[an attemptto buyoff the witness].

Rule409 s Paymentof medical andsimilar expenses.

,

Evidence of furnishing or offering or promising to pay medical,
ospital, or similar expensesoccasionedby an injury is not admissibleto

prove liability for the injury.

________________________________________
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HIST: Enacted1990 Ky. Acts ch. 88, sec.19; renumbered7/1/92 pursuantto 1992 NOTES
Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE:This is the third humanitarian/pragmaticArticle 4
rule which insulatesan offer or attempt to ameliorateharm from beingusedagainst
the party laterby creatingan inferenceof guilty knowledgeof the party who makes
the offer. The rule protectsoffers to pay or paymentof medicalor similar expenses
which may or may not include paymentfor pain andsuffering.

Rule 410 Inadmissibility of pleas,plea discussions,andrelated statements.

Except asotherwise provided in this rule,evidenceof thefollowing is
not, in any civil or crimirn1 proceeding,admissibleagainstthe defendant
who madethe plea or was a participantin the plea discussions:

1 A plea of guilty which waslater withdrawn;
2 A pleaof nob contenderein ajurisdiction acceptingsuchpleas,

andaplea under Alford v. North Carolina,394 U.S. 956 1969;
3 Any statementmade in the course of formal plea proceedings,

undereither stateprocedures or Rule 11 of the Federal Rules of Criminal
Procedure, regardingeither of the foregoingpleas; or

4 Any statement made in the course of plea discussionswith an
attorney for the prosecutingauthoritywhich do not result in a pleaof guilty
or which result in a plea of guilty later withdrawn. However, such a
statementis admissible:

A In anyproceedingwhereinanotherstatementmadein the course
of the sameplea or plea discussionshasbeen introduced and the statement
ought in fairnessbe consideredcontemporaneouslywith it; or

B In a criminal proceedingfor perjury or false statement if the
statement wasmade by the defendant under oath, on the record and in the
presenceof counsel.
HIST: Enacted1990 Ky. Acts ch. 88, sec.20; amended1992 Ky. Acts ch. 324, sec.7;
renumbered7/1/92pursuantto 1992 Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE:Negotiateddispositions,otherwiseknown as plea
bargains,are the norm for dispositionof criminal casesof all types.To facilitate the
necessarypreliminarydiscussions,Rule 410 insulatesthe defendantfrom lateruseof
withdrawn guilty pleas,nob contendere,andAlford pleas,statementsmadeat the
entry of suchpleas, andstatementsmadein bargainingfor a pleathat did not take
place or was later withdrawn.Obviously, pleas that are never withdrawn are not
exemptedby this rule.Porter vs.Commonwealth,892 S.W.2d 594,597 Ky. 1995.

a The rule precludesuse of pleas and discussionsas admissionsagainst
interest which might otherwise be authorizedunder KRE 801Ab. Pettiway vs.
Commonwealth,860 S.W.2d766, 767 Ky. 1993.

b This rule does not precludethe use ofAlford or nob contenderepleasas
evidenceof prior convictionsin KRS532.055or KRS532.080hearings.The author
disagreeswith theseholdings becausethe pleas are certainly used as admissions
againstinterest[KRE 801Ab1] as well asevidenceof thejudgementof the court
which enteredthem[KRE 80322]. However,Pettiwayvs. Commonwealth,p.767and
Whalenvs. Commonwealth,891 S.W.2d 86, 89 Ky.App. 1995 authorizeuse in
sentencingcases.

c The rule excludesthe defendant’sstatementstakenduring the takingof
the withdrawn pleaor the enteredAlford or nob plea.
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d NeitherRCr8.08 norRCr 8.09 explicitly authorizesa Kentuckyjudge to NOTES
acceptanAlford plea, althoughthey areaccepteddaily in circuit anddistrict courts
throughoutKentucky. Pettiway at least tacitly recognizesthat such pleasmay be
accepted.North Carolina vs.Alford, 400U.S. 25 1970 doesnot requirea stateto
acceptpleasin which the defendantrefusesto admitguilt. It simply holdsthat such
pleasarenot unconstitutional.Alford pleasarenot mentionedin the federal rule.

e Plea discussionsare definedas discussionsin advanceof the time of
pleading‘with a view towardagreement"underwhich thedefendantentersa pleain
exchangefor chargeor sentencingconcessions.Roberts vs. Commonwealth,896
S.W.2d4,5 Ky. 1995.

f Literal readingof the rule limits plea discussionsto those conducted
betweenthe accusedand"an attorneyfor the prosecutingauthority." BecauseKRS
15.700providesfor aunified prosecutorialsystem,discussionswith a countyattorney
in a felony caseshouldbe protectedbecauseboth countyandcommonwealthattorneys
areattorneysfor the prosecutingauthority.

g In Roberts vs. Commonwealth, 896 S.W.2d 4, 6 Ky. 1995, the
SupremeCourt held that plea discussionswith a police detectiveacting with the
expressauthorityof the commonwealthattorneywouldbe protectedby this rule.

h The court adopteda two-part federal test to determinewhen plea
discussionstake place. It focuses first on the accused’s actual and subjective
expectationsthat he was negotiatinga bargainat the time of the discussionand
secondon whether the defendant’sexpectationswere reasonablein light of all the
objectivecircumstances.Roberts,p.6.

1 The protectionof therule appliesto discussionsheldbeforeor after formal
chargesarefiled Roberts,p.6.. j This rule existsfor the protectiononly of thecriminal defendant.Thetext
f the rule providesno exemptionfor statementsmadeby agentsof thecommonwealth

either in plea discussionsor at the pleasthemselves.Statementsby the police or
prosecutors,if relevant,couldbeintroducedas partyadmissionspursuantto KRE801
Ab2, 3 or 4. However, KRE 410 4a, a special application of the rule of
completeness,would allow theprosecutionto introduceotherpartsof the pleaor plea
discussionsthat "oughtin fairnessbe consideredcontemporaneouslywith it." Use of
prosecutionstatementsis an availablebut risky tactic.

k If thedefendantis tried for perjury, falsestatementsmadeunderoath,on
record,andin the presenceof counsel,pleastatementsmaybe admitted.This would
apply to stationhouseinterrogationsas well ascourt proceedings.

1 In Robersonvs. Commonwealth,913 S.W.2d310, 316 Ky. 1994,the
courtsuggestedthatstatementsmadeto officersconductingPSIinvestigationsmight
becoveredby the rule if the plea is laterwithdrawn.

Rule 411 . Liability insurance.

Evidencethat a personwasor wasnot insured againstliability is not
admissibleupon the issuewhether the personactednegligently or otherwise
wrongfully. This ruledoesnot require the exclusionof evidenceof insurance
against liabifity when offered for another purpose, such as proof of agency,
ownership,or control, or bias or prejudice of a witness.
HIST: Enacted1990 Ky. Acts ch. 88, sec.21; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE: This is anotherof the pragmatic/humanitarian
exclusionwhichsupportsthepublic policy of mandatoryinsuranceforautomobilesand
encouragesinsurancefor otherpurposes.It doesso by denyinga partythe inference
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that the adverseparty’s insuranceor failure to insure against a possible risk is NOTES
evidenceof negligentor wrongful conduct.

a Like mostpolicy declarations,thereareexceptionsto therule of exclusion.
b In the absenceof otherevidence,proof of insurancewould beevidenceof

ownership,agency,or controlof property.However, this typeof evidenceis excluded
on the basisof a policy determinationthatthe potentialfor prejudicing,confusing,or
misleadingthejury is generallyso highthatits probativevalueis outweighed.If there
is othervidenceto provethesepoints,the policiesunderlyingthis rule andKRE403
counselsexclusion.

c Proofthat apersonis insuredmaybe circumstantialevidenceof bias or
prejudiceof thatpersonas awitnesson thetheory thattheinsuredpersonwill testify
as hebelieveshis insurableinterestdictates.

d If evidenceof insuranceis introducedoverKRE403 objection,a limiting
instructionis necessary.

Rule 412. Rapeandsimi1r cases-

Admissibility of victim’s character and behavior.

a Reputation or opinion. Notwithstandingany other provision of
law, in a criminal prosecution under KRS Chapter 510 or for attempt or
conspiracyto commitanoffensedefined in KRS Chapter 510, or KRS 530.020,
reputationor opinion evidencerelated to the sexualbehavior of an alleged
victim is not admissible.

b Particular acts and other evidence.Notwithstanding any other
provision of law, in a criminal prosecution under KRS Chapter 510, or KRS
530.020,or for attemptor conspiracyto commit an offensedefinedin KRS
Chapter 510, evidence of a victim’s past sexual behavior other than
reputation or opinion evidenceis also not admissible,unlesssuchevidence
is admittedin accordancewith subdivisionc and is:

1 Evidence of past sexual behavior with persons other than the
accused,offered by the accusedupon the issueof whether the accusedwas
or was not, with respectto the allegedvictim, the sourceof semenor injury

2 Evidenceof pastsexualbehavior with the accusedandis offered
by the accusedupon the issueof whether the allegedvictim consentedto the
sexualbehavior with respectto which an offenseis alleged; or

3 Any other evidencedirectly pertziiTling to the offensecharged.
c 1 Motion to offer evidence.If the personaccusedof committing

an offensedescribedaboveintendsto offer under subdivision b evidenceof
specific instancesof the allegedvictim’s past sexualbehavior, the accused
shall make a written motion to offer suchevidencenot later than fifteen 15
days before the date on which the trial in which such evidence is to be
offered is scheduledto begin,exceptthat the court may allow the motion to
be madeat a later date,including during trial, if the courtdetermineseither
that the evidenceis newly discovered and could not have been obtained
earlier through the exerciseof duediligence or that the issueto which such
evidencerelates hasnewly arisen in the case.

2 Hearing on motion. The motion described in the preceding
paragraphshall be accompaniedby a written offer of proof. If the court
determinesthat the offer of proof containsevidencedescribedin subdivision
b, the court shallorder a hearingin chambersto determine if suchevidence
is admissible.At suchhearingthe parties may call witnesses,including the
allegedvictim, andoffer relevantevidence.Notwithstandingsubdivisionb
of KRE 104, if the relevancyof the evidencewhich theaccusedseeksto offer
in the trial dependsupon the fulfillment of a condition of fact, the court, at
the hearingin chambersor at a subsequenthearing in chambersscheduled

__________________________________________
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*or such purpose, shall accept evidence on the issue of whether such NOTES
condition of fact is fulfilled andshalldeterminesuch issue.

3 Findingsandorder. If the court determineson the basis of the
hearingdescribed in the preceding paragraph that the evidencewhich the
accusedseeksto offer is relevant and that the probative value of such
evidenceoutweighs the danger of unfair prejudice, such evidenceshall be
admissible in the trial to the extent an order madeby the court specifies
evidencewhich may be offered andareaswith respect to which the alleged
victim may be examinedor cross-expmined.

d Definition. For purposes of this rule, the term "past sexual
behavior’ meanssexualbehavior other than the sexualbehavior with respect
to which the offensebeing tried is alleged to have occurred.
HIST: Enacted1990 Ky. Acts ch. 88, sec.22; amended1992Ky. Acts ch. 324, sec.29;
renumbered7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE:This is the lastofthe pragmatic/humanitarianpolicy
rulesof Article 4 designedto impressupon litigants the principle that the sexlife of
the prosecutingwitness in a Chapter510 proceedinggenerallyis not relevantto any
point likely to arise during trial. The rule differs from the others in the rigid
proceduralstepswhich must be takento introduceevidenceon the limited subjects
which the rule permits. Just as the sex life of the defendantin prosecutionsis
generallyirrelevant,[Comment404b-i1, thatof the prosecutingwitnessis equally
likely to be irrelevant.The specialrule is necessarybecauseof a combinationof the
weird and ambivalent attitude of society toward sex and the misogyny that was
revalentin the commonlaw andin Kentucky’sstatutorylaw.

a Theprosecutingwitnessin asexoffensecaseis awitnesswhosecredibility
may, under KRE 404a3 andKRE 608 be attackedby evidence ‘in the form of
opinion or generalreputationin the community." What hasbeenoverlookedin the
past,however,is that the opinion or reputationis only for honestyor mendacity.

b KRE404b1 precludesintroductionof specific acts to prove action in
conformity with character.This defeatsthe inferencethat prior consensualacts are
proofof consentto the chargedact.

c KRE 404a2 precludesa defendantfrom offering in a sex offense
prosecutionapertinenttrait of characterto prove actionin conformitywith thattrait.

d However,if sexualconductis inextricably intertwinedwith otherevidence
essentialto the casesuchthat seriousdamageto the proponent’scasewould result
from exclusion,the evidenceof otheractswouldbe admissible.KRE404b2.

e In light of the above, KRE 412a and b make few changesto the
principles of admissionor exclusionof evidence.

1 The prosecutingwitness’s reputationfor sexualbehaviorand other
people’s opinion of her sexualbehavioris not admissibleunder KRE 412a.
However, it wouldnot be admissibleunderKRE404a3 or 608 either.

2 KRE 412b prohibits evidenceof pastsexual behaviorwith others
exceptfor a specific purpose,identification of the donor of the semenor the
causeof injuries. KRE 404b1 would preclude introductionof other sexual
conductwith othersto establishpropensity.

3 KRE412b2 permits proofof sexualbehaviorwith the accusedas
evidenceof consent.UnderKRE404b 1 or b2, the sameevidencewould be
admissible to prove lack of intent or mistake or would be admissible as

, inextricablyintertwined acts.
4 KRE412b3 is a catch-all that allows introductionof other sexual

behaviorpertainingdirectly to the actcharged.
f KRE412 is a compilationof principlesspreadthroughoutArticle 4 made

necessaryby previouspracticein which the chastity of the prosecutingwitnesswas

________________________
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deemedrelevant"to the reasonablenessof her story" andin which proof of prior acts NOTES
provedchastityRobersonsNew KentuckyCriminal Law andProcedures,2 Ed.,
p.779-7841927.

g The defendantwho wishesto introduceevidenceof otheractsunderthis
rule mustfile a written motion 15 daysbeforethe scheduledfirst day of trial, although
thejudgemayallow laterfiling for newevidencenot discoveredby duediligenceor the
raisingof a new issue412c1.

h With themotion,the defendantmustsubmita written offer of proofwhich
will show thejudge that the defendantwishes to introduce prior behaviorwhich is
coveredby KRE412b [412c1l.

1 If the offer of proof is sufficient, the judge mustconductahearingfrom
which the public is excluded[412c2].

j At the hearing,eitherparty maycall witnesses.The defendantmaycall
theprosecutingwitnessandoffer other"relevant" evidence[412c2].

k The issueof admissibilitymustbe settledbeforetrial. KRE104b doesnot
applyhere.If theadmissibilityof pastsexualbehaviorevidencedependson a condition
of fact, the judge must makethe determinationbefore the evidenceis admittedor
excluded[412c2].

1 If the judge finds that the evidencequalifiesunderthe rule, is relevant,
andthat theprobativevalueoutweighsthe dangerof unfair prejudice,thejudgeshall
rule it admissible[412c3].

m The judge must enter an order which identifies the evidenceto be
admittedandthe subjectmatterof direct and crossexamination.

n The recordof the hearingin chambersconstitutesa meansby which the
prosecutingwitnessmaybe impeachedif the prosecutingwitness testifies attrial in
a mannerinconsistentwith hearingtestimony./KRE801 Aa1; 106]

o If the prosecutingwitnesstestifiesas to lack of memory at trial andhas
testified on that subjectmatter at the hearing,the video tapeor transcriptmay be
introducedas substantiveevidenceunderKRE801 Aa1, 804a3, and 804b1.

p The judge’s ruling on admissionor exclusionis reviewed for abuseof
discretionCommonwealthvs.Dunn, 899 S.W.2d,492, 493 Ky. 1995.

q TheSupremeCourtagreeswithLawsonthatthebalancingtestprescribed
by KRE412c3 has"an obvioustilt towardexclusionoveradmission"Dunn, p.494.

r Remotenessof prior actsis avital considerationin exclusion.In Dunn, acts
occurringsevenyearsbeforethe chargedactwere excluded.p. 494.

s It appearsthat other actsmustbe "directly" relevantto the chargedact.
In Violett vs. Commonwealth,907 S.W.2d, 773, 776 Ky. 1996 the court upheld
exclusionof lettersfrom the prosecutingwitness to her boyfriend which contained
referencesto sexual activity. The defendantmaintainedthattheletterssupportedhis
theoryof defense,thatthe boyfriendandthe prosecutingwitnessmadeup chargesto
get him out of the way andthatKRE412b3 allowedadmission.

t Evidence must be relevant within the meaning of KRE 402 before
considerationof exclusionunderRule 412 is necessaryMiller vs. Commonwealth,
925 S.W.2d 449, 452Ky. 1996.

Article V. Privileges

COMMENTARY

This is the most involved article of therulesbecauseof the numberof specific
restrictionsthatarecontainedin eachof the privilegesthat follow. Not everyprivilege
hasbeenincorporatedinto the Rules of Evidence.Article V privileges aremeantto
applyonly in proceedingsin the Courtof Justice,andthereforeprivilegesthatareleft
outsidethe rules,while applicableto courtproceedings,will alsobe applicablein any
othergovernmentproceeding.Privilegesmaybe found throughoutthe Kentucky
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evisedStatutes,KRS Chapter421, Chapter194 for CHR recordsor Chapter61 for NOTES
recordsnot falling under the openrecordslaw.

In the original KRE draft,proposedKRE 502 adoptedWigmore’sprinciplethat
becausea privilegerelievesa witnessof thegeneralduty to testify, it mustbe strictly
construedagainstthe claimant. [Commentary,p. 39]. KRE 502 was not adopted
becauseof the unfavorablereception it received from attorneys. Therefore, the
extremelyhard line againstprivileges that might havebeenexpectedhad KRE 502
beenadoptedshouldnot applyhere.However,the Court maystill construeprivileges
narrowly as exceptionsto the KRE 501 duty to testify. Ruling on claimsof privilege
shouldconstruethemas anyotherstatuteor courtrule. CertainlyKRE 102 hasasone
of its purposesthat "thetruthmaybeascertainedandproceedingsjustly determined."
However, the enactmentof privileges in the first place is a recognitionboth by the
Supreme Court and by the General Assembly that there are some areas of
communication that should be private. Privileges are a recognition that the
governmentshould not intrude in, some areas of communication. The General
Assembly and the SupremeCourt, by adopting rules of privilege, already have
balancedthe pros andcons of keepingcertain evidenceaway from juries. Neither
attorneysnor trial level judgesshouldattemptto underminethe policy expressedin
the privileges. In manyinstances,therewill be no questionthat a claimedprivilege
appliesor does not apply. However, for the manyinstancesin which theremaybe a
question,courtsshouldnot presumeagainstthe claimant.Rather,the court should
makean even-handeddeterminationof how the existenceand policy of a privilege
affectsthe situationpresented.

Rule 501 . General rule.

Except as otherwise provided by Constitution or statute or by these
or other rules promulgated by the SupremeCourt of Kentucky, no personhas
a privilege to:

1 Refuseto be a witness;
2 Refuseto discloseanymatter;
3 Refuseto produce anyobject or writing; or
4 Prevent another from beinga witnessor disclosingany matter or

producing anyobject or writing.
HIST: Enacted1990 Ky. Acts ch. 88, sec. 23; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec.34.

COMMENTARY

Any personproperlysummonedto the witnessstandunderRCr 7.02 or KRS
421.190cannotlawfully refuseto be awitness,refuseto discloseany"matter" or refuse
to produceany object or writing unlessthat personclaims a privilege under the
Federal or State Constitution or Kentucky statuteor court rule. No personmay
preventanotherfrom beinga witnessor disclosinganymatteror producinganyobject
or writing unlessthat personis privileged to do so. Although thereis no penalty
attachedto this rule, KRSChapter 524 provides criminal penaltiesfor tampering,
intimidating, or bribing a witness.Keepin mindthatthis rule appliesonly whenthe
rules apply, that is, in proceedingsin the Courtof Justice.KRE 101; KRE1101ac.
Productionof evidenceor testimonybeforetrial is still governedby the discoveryrules
in Chapter7 of the Criminal RulesandRules26-37 of the Civil Rules.However,the
privileges set out in Article V of the Evidence Rules apply at any point of any
proceeding.* Thereis a fair questionaboutthe applicability of KRE501 at proceedingsin

hich the Rulesof Evidencedo not apply. KRE 1101cprovidesthat privileges are
availableat theseproceedingswhile KRE1101dprovidesthat the rules otherthan
privileges do not apply. KRE 501 can hardly be considereda privilege. Therefore,it
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shouldnot apply exceptat trial in chief or in those proceedingsin which the rules NOTES
apply. NeitherRCr 7.02 norKRS421.190doesanythingmorethanprovide a means
of gettinga personbeforethe court. Therefore,a personwho doesnot wish to testify
ataproceedingwheretheRulesof Evidencedo not apply probablycannotbe madeto
do so. This analysisdoesnot applyto grandjury testimonybecauseof RCr5.12 which
allows the grandjury to seekcompelledtestimony.Also, becausedepositionsunder
RCr 7.12 are not excludedfrom the applicationof the Rulesof Evidence,a witness
probablymaybe compelledto testify atdeposition.This quirk in the lawmayor may
not turn out to be a problem.However,to foreclosethe possibility of troubledown the
line, the court may wish to makeKRE 501 a rule of civil or criminal procedure.

Rule 502. Number not yet utilized.

COMMENTARY

Thiswas the so-called"honesteavesdropperrule" which wasdroppedfrom the
proposal in 1992. It would have allowed a person who overheardprivileged
communicatioAsto testify, andcould haveallowed an adverseparty to compelthat
personto testify concerningthe communicationas long as the communicationwas
obtained‘legally." Disclosureof privilegedcommunicationsis now dealtwith by KRE
509 and’KRE510.

Rule 503, Lawyer-client privilege.

a Definitions.As used in this rule:
1 "Client" meansa person, including a public officer, corporation,

association,or other organization or entity, either public or private, who is
rendered professional legal servicesby a lawyer, or who consults a lawyer
with aview to obtainingprofessionallegal servicesfrom the lawyer.

2 "Representative of the client" means:
A A personhavingauthority to obtain professionallegal services,or

to act on advicethereby rendered on behalf of the client; or
B Any employee or representative of the client who makes or

receivesa confidential conununication:
1 In the courseandscopeof his or her employment;
ii Concerning the subject matter of his or her employment; and
iii To effectuatelegal representation for the client.
3 ‘Lawyer" meansa personauthorized,or reasonablybelievedby the

client to be authorized to engagein the practice of law in anystateor nation.
4 "Representative of the lawyer" meansapersonemployedby the

lawyer to assistthe lawyerin renderingprofessionallegal services.
5 A communication is "confidential" if not intendedto be disclosed

to third personsother than thoseto whomdisclosureis madein furtherance
of the renditionof professionallegal servicesto the client or thosereasonably
necessaryfor’ the transmissionof the communication.

b General rule of privilege. A client hasa privilege to refuse to
disclose and to prevent any other person from disclosing a confidential
communication made for the purpose of facilitating the rendition of
professionallegal servicesto the client:

1 Betweenthe client or arepresentativeof the client andthe client’s
lawyer or a representativeof the lawyer,

2 Betweenthe lawyerand a representativeof the lawyer
3 Bythe client or a representativeof the client or the client’s lawyer

or a representativeof the lawyer representing another party in a pending
action andconcerninga matter of commoninterest therein;
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4 Betweenrepresentativesof the client or betweentheclient anda NOTES
representativeof the client; or

5 Among lawyers andtheir representativesrepresenting the same
client.

c Whomay claim theprivilege.The privilegemaybe claimedby the
client, the client’s guardian or conservator, the personal representativeof a
deceasedclient, or the successor,trustee, or similar representative of a
corporation, association,or other organization,whetheror not in existence.
The personwho wasthe lawyer or the lawyer’s representativeat the time of
the communication is presumed to have authority to claim the privilege but
only on behalfof the client.

d Exceptions.Thereis no privilege underthis rule:
1 Furtherance of crime or fraud. If the servicesof the lawyer were

soughtor obtainedto enableor aid anyoneto commitor plan to commitwhat
the client knew or reasonablyshould have known to be a crime or fraud;

2 Claimantsthrough samedeceasedclient. As to a communication
relevant to an issuebetweenpartieswho claim through the samedeceased
client, regardlessof whether theclaimsareby testateor intestatesuccession
or by transaction inter vivos;

3 Breach of duty by a lawyer or client. As to a communication
relevant to an issueof breach of duty by a lawyer to the client or by a client
to the lawyer,

4 Document attested by a lawyer. As to a communication relevant
to an issue concerning an attested document to which the lawyer is an
attestingwitness;and

5 Joint clients. As to a communication relevant to a matter of
ommon interest between or among two 2 or more clients if the

communicationwasmadeby any of them to a lawyer retained or consulted
in common,whenofferedin anactionbetweenor amonganyof the clients.
HIST: Enacted1990 Ky. Acts ch. 88, sec.25; amended1992 Ky. Acts ch. 324, sec.8;
renumbered7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec.34.

COMMENTARY

Thisprotectsmostcommunicationsbetweenclientsandattorneys.Subsection
a5 definesaconfidentialcommunicationas onemadein thefurtheranceof rendition
of legal servicesnot intendedto be disclosedto third persons.Communicationis given
a broaddefinition as eitherwordsor actions intendedto communicatesomemeaning
to the attorneyor the attorney’sassistants.

Undersubsectionb, communicationsmaybe betweenthe client, the client’s
representative,the attorney,or the attorney’srepresentative,in any combinationas
longasthe communicationwasnot intendedfor disclosureto othersandconcernssome
sort of rendition of legal services.This meansthatcommunicationsto investigators,
secretariesandclerks fall underthe privilege.

The rule doesnot definewhat legal servicesare.However,SCR3.020defines
thepracticeof law as "any servicerenderedinvolving legal knowledgeor legaladvice"
which involves"representation,counseling,or advocacyin or out of court andwhich
concerns the rights, duties, obligations,liabilities or businessrelationsof the one
requiringthe services."If the communicationis aboutoneof thesetopics, it shouldfall
underthe attorney-clientprivilege.

This rule is not the only restriction on a lawyer concerning client
confidentiality.RPC1.6prohibits an attorneyfrom disseminating"information" about

_____

client or caseunlesscompelledto by law. Thisprivilege dealsonly with the question
f what a court may require an attorney; a client, or a representativeof either to

disclose in a court proceeding.All other situations are governedby RPC 1.6. The
Commentaryto RPC 1.6 saysthata lawyerhasan ethicalduty to invoke the

________________________________________
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attorney-clientprivilege until the client saysotherwise.KRE 503c says that the NOTES
lawyermay claim the privilege,but only on behalfof the client, not himself.

Theprivilege as setout in subsectionb is thata clientmayrefuseto disclose
confidentialcommunicationsandmaypreventanyotherpersonfrom disclosingthese
communicationsas long as theyweremadefor the purposeof facilitatingrenditionof
professionallegal servicesto the client. As you canseefrom the rule, this involves a
numberof fact scenarioswhich arelisted there. The bottom line of this privilege is
thatthe lawyerhasan ethicalandlegal duty to assertthe privilege wherea colorable
claim canbemadeuntil the client authorizesdisclosureor an orderof court demands
it. UnderKRE5101 a privilege is not lost foreverif it is compellederroneously.The
thinking behindthis rule is that the attorneymustsubmitto the lawful orderof the
court mistakenor not but that the privilege which ordinarily would be lost upon
disclosurecan somehowbe restoredon appealor reconsideration.

In subsectiond the drafterslist the exceptionsto the privilege. In keeping
with the ethical rule, if thelawyerknowsthat the client consultedhim for the purpose
of committing or assistinganyoneto commit or to plan "what the client knew" or
shouldhaveknownwas a crime or fraud the privilege does not apply. It is not what
the attorneyknew or reasonablyshould haveknown, it is what the client knew or
shouldhaveknown.

Wherethe lawyer andclient are adverseparties,thereis no point having a
privilege becauseinformationthat would be privilegedwould also be essentialto the
dispositionof the case.

Likewise, wherean attorney’sonly relationshipwas as an attestingwitness,
the lawyer is not acting in the capacityasa counseloror advocate,andthereforethe
privilege doesnotapply. Wherethereareclients who havea joint interest,in certain
instancestherewouldbe no point in havingthe privilegebecausethe clientscouldnot
reasonablyexpectthe attorneynot to let the other side know. In such instances,it
would not be reasonableto keepthis informationout of evidenceif the clientslater
havean adversaryrelationship.

Rule 504.. Husband-wifeprivilege.

a Spousaltestimony.The spouseof a party hasa privilege to refuse
to testify against the party as to events occurring after the date of their
marriage. A partyhasa privilege to prevent his or her spousefrom testifying
againstthe party asto eventsoccurring after the date of their marriage.

b Marital communications.An individual hasa privilege to refuse
to testify and to prevent another from testifying to any confidential
communicationmade by the individual to his or her spouseduring their
marriage.The privilege may be assertedonly by the individual holdingthe
privilegeorby theholder’sguardian,conservator, or personalrepresentative.
A communication is confidential if it is madeprivately by anindividual to his
or her spouseandis not intendedfor disclosure to anyother person.

c Exceptions.There is no privilege under this rule:
1 In any criminal proceedingin which sufficient evidence is

introduced to support a finding that the spousesconspired or actedjointly
in the Commission of the crime charged;

2 In any proceedingin which one 1 spouse is charged with
wrongful Conduct against the personor property of:

A The other
B A minor child of either;
C An individual residingin the householdof either or
D A third personif the wrongful conduct is committed in the course

of wrongful conduct againstany of the individuals previously namedin this
sentence.The court may refuseto allow theprivilege in anyother proceeding
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1f the interests of a minor child of either spousemay be adverselyaffected; NOTES

3 In anyproceedingin which the spousesareadverse parties.
HIST: Enacted1990 Ky. Acts ch. 88, sec.26; amended1992 Ky. Acts ch. 324, sec.9;
renumbered7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec.34.

COMMINTARY

Thishastwo elements.Subsectiona allows the spouseof apartyto refuseto
testify against party-spouseconcerning"events occurring after the date of their
marriage." The party-spouseinvolved mayalso preventthe spousefrom testifying
concerningthe sameevents.

Subsection b also protects confidential communications, that is,
communications"madeprivately by an individual to his or her spouse"not intended
to be disclosedto anyoneelse.An individual may refuseto testify andmayprevent
anotherpersonfrom testifying to any such communicationthat was madeby that
individual to the spouseduring the courseof the marriage.This privilege is given to
the maker of the statementor the person’s guardian, conservatoror personal
representative.

Subsectionc takesthe privilege away if the Commonwealthintroducesa
prima faciecasethat the spousesareconspiratorsor accomplicesin a crimethatis the
subjectmatterof the case.Also, if oneof the spousesis chargedwith wrongful conduct
against the person or property of the other spouse,a minor child of either, an
individual residingin the householdof either, or a third personinjured during the
courseof wrongful actsagainstthespouse,child or otherindividual thentheprivilege
does not exist. In addition,the judge mayrefuseto allow the privilege "in anyother

Sproceeding"if the interestof a minor child of eitherspousemaybe adverselyaffected.
Obviously,if thespousesareadversepartiesthereis no point in havinga privilege to
shut the other spouseup.

KRS620.030imposesa duty on practicallyeveryadult to report child abuse
to police, or to the commonwealth’sand countyattorneys.KRS620.0502expressly
statesthat thehusbandlwifeandanyprofessionallcientipatientprivilegesexceptthe
attorney/clientandclergy/penitentprivileges do not excusea personfrom the duty to
report.Theseprivilegeswill not apply "in anycriminal proceedingin districtor circuit
court regardinga dependent,neglectedor abusedchild."

Thesestatutesantedatethe privilegessetout in theRules of Evidencesothere
is a legitimate questionas to their viability. The rules are intended"to govern
proceedingsin the courtsof the Commonwealth."[KRS 101. If thereis anyconflict,
the protectionaffordedby the rules shouldprevail.

Rule 505. Religiousprivilege.

a Definitions. As usedin this rule:
1 A "clergyman" is a minister, priest, rabbi, accreditedChristian

Sciencepractitioner, or other similar functionary of areligiousorganization,
or an individual reasonablybelievedso to be by the personconsulting him.

2 A communicationis "confidential" if made privately and not
intended for further disclosure except to other persons present in
furtheranceof the purposeof the communication.

b General rule of privilege. A person has a privilege to refuse to
discloseandto preventanother from disclosinga confidential communication
betweenthepersonandaclergymanin hisprofessional character asspiritual
adviser.

c Whomay claim the privilege. The privilege may be claimed by the
person,by his guardianor conservator,or by his personalrepresentativeif
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he is deceased.The person who was the clergyman at the time of the NOTES
communicationis presumedto haveauthority to claim the privilege but only
on behalfof the communicant.
HIST: Enacted1990Ky, Acts ch. 88, sec.27; amended1992 Ky. Acts ch. 324, sec.10;
renumbered7/1192pursuantto 1992 Ky. Acts ch. 324, sec.34.

COMMENTARY

In subsectiona, the key conceptis that the communicationbetweenthe
personand the spiritual adviserdoes not haveto be in the nature of confessionor
absolution.The communicationmustbe confidential,that is, not intendedfor further
disclosureexceptto otherpersonswho might be necessaryto accomplishthe purpose.
The privilege allows the personto refuseto discloseandto keepanotherpersonfrom
disclosingthis confidentialcommunicationmadebetweenthe personandaclergyman
readas eitherbonafideministeror apersonreasonablyappearingto be aclergyman
"in hisprofessionalcharacteras spiritualadviser." Sanborn v. Commonwealth,892
S.W.2d 542 Ky. 1994. If the personmakes a statementin the courseof seeking
spiritual advice,counsel,or assistance,it falls underthe privilege.The privilege may
be claimedby the personmaking the communication,his guardian,his conservator,
or his personalrepresentative.The clergymanmay claim the privilege, but only on
behalfof the personmaking the statement.Thereareno exceptionsto this privilege.

Rule506 Counselor-clientprivilege.
without 1996 GeneralAssemblyamendments

a Definitions. As usedin this rule:
1 A "counselor" includes:
A A certified school counselor who meetsthe requirements of the

Kentucky Board of Education and who is duly appointed and regularly
employedfor the purpose of counselingin a public or private schoolof this
state;

B A sexual assaultcounselor,who is a person engagedin a rape
crisis center, as defined in KRS Chapter 421, who hasundergoneforty 40
hoursof trnning andis under the control of a direct servicessupervisorof
a rape crisis center, whose primary purpose is the rendering of advice,
counseling,or assistanceto victims of sexual assault;

C A drugabusecounselor,who is a personemployedby a drugabuse
andeducationcenterlicensedby theKentucky Cabinetfor HumanResources
pursuantto KRS Chapter 210; and

D An alcohol abuse counselor,who is a personemployed by a
licensedhospital, or treatment facility licensedby the Kentucky Cabinet for
HumanResourcespursuantto KRS Chapter 222.

E A certified professionalart therapist who is engagedto conduct
art therapy pursuant to KRS 309.130to 309.1399;and

F A certified marriage and family therapist as defined in KItS
335.300who is engagedto conduct marriageandfamily therapypursuantto
KRS 335.300to 335.399.

2 A "client" is apersonwhoconsultsor is interviewedbya counselor
for the purposeof obtainingprofessionalservicesfrom the counselor.

3 A communication is "confidential" if not intended to be disclosed
to third persons,exceptpersonspresent to further the interest of the client
in the consultation or interview, persons reasonably necessary for the
transmission of the communication, or persons present during the
communicationat the direction of the counselor,including membersof the
client’s family.

________________________________________
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b Generalrule of privilege. A client has a privilege to refuse to NOTES
disclose and to prevent any other person from disclosing confidential
communicationsmadefor the purposeof counselingthe client, between
himself,his counselor,andpersonspresentat the direction of the counselor,
including membersof the client’s family.

c Who may claim the privilege. The privilegemaybe claimedby the
client, his guardian or conservator, or the personalrepresentativeof a
deceasedclient. The person who was the counselor or that person’s
employer may claim the privilege in the absenceof the client, but only on
behalfof the client.

d Exceptions. There is no privilege under this rule for anyrelevant
communication:

1 If the client is asserting his physical, mental, or emotional
condition as an elementof a claim or defense;or, after the client’s death, in
anyproceedingin which anyparty relies upon the condition asan element
of a claim or defense.

2 If the judge finds:
A That the substance of the communication is relevant to an

essentialissuein the case;
B That there are no available alternatemeans to obtain the

substantialequivalentof the communication;and
C That the needfor the informationoutweighsthe interest protected

by the privilege. The court may receiveevidencein camerato make findings
underthis rule.
HIST: Enacted1990Ky. Acts ch. 88, sec.28; amended1992Ky. Acts ch. 324,sec.11;
renumbered7/1/92pursuantto 1992 Ky. Acts ch. 324, sec.34. Amended1994 ch. 352,

13, ch. 337, §11, eff. 7/15/94by addinga1XE, anda1F.

Rule 506. Counselor-clientprivilege.
with 1996 GeneralAssemblyamendmentsbut seeKRE11.02

a Definitions. As usedin this rule:
1 A "counselor’includes:
A A certified school counselor who meetsthe requirements of the

Kentucky Board of Education and who is duly appointed andregularly
employedfor the purposeof counselingin a public or private school of this
state;

B A sexual assault counselor,who is a personengagedin a rape
crisis center, as definedin KRS Chapter 421, who hasundergone forty 40
hours of training and is under the control of a direct servicessupervisor of
a rape crisis center, whose primary purpose is the rendering of advice,
counseling,or assistanceto victims of sexualassault;

C A certified professionalart therapist who is engagedto conduct
art therapy pursuant to KRS 309.130to 309.1399;

D A certified marriage and family therapist as defined in KRS
335.300who is engagedto conduct marriage andfamily therapy pursuant to
KItS 335.300to 335.399;

E A certified professionalcounselorasdefinedin KRS 335.500;
F An individual who provides crisis responseservicesasa member

of the community crisis responseteam or local community crisis response
teampursuant to KItS 42.660to 42.680;and,

G A victim advocate as defined in KItS 421.570 except a victim
dvocate who is employedby a Commonwealth’s attorney pursuant to KItS
5.760or a county attorney pursuant to KRS 69.350.

2 A "client" is apersonwho consultsor is interviewedbya counselor
for the purpose of obtaining professionalservicesfrom the counselor.
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3 A communicationis "confidential" if not intendedto be disclosed NOTES
to third persons,exceptpersonspresent to further the interest of the client
in the consultation or interview, persons reasonably necessary for the
transmission of the communication, or persons present during the
communication at the direction of the counselor,including membersof the
client’s family.

b General rule of privilege. A client has a privilege to refuse to
disclose and to prevent any other person from disclosing confidential
communications made for the purpose of counselingthe client, between
himself,his counselor,andpersonspresentat the direction of the counselor,
including membersof the client’s family.

c Who may claim the privilege. The privilege may be claimedby the
client, his guardianor conservator, or the personal representative of a
deceasedclient. The person who was the counselor or that person’s
employer may claim the privilege in the absenceof the client, but only on
behalf of the client.

d Exceptions.There is no privilege under this rule for anyrelevant
communication:

1 If the client is asserting his physical, mental, or emotional
condition asan elementof a claim or defense;or, after the client’s death, in
anyproceedingin which anyparty relies upon the condition as an element
of a claim or defense.

2 If the judge finds:
A That the substance of the communication is relevant to an

essentialissuein the case;
B That there are no available alternate means to obtain the

substantialequivalentof the communication;and
C That the needfor theinformation outweighsthe interest protected

by the privilege. The courtmay receiveevidencein camerato make findings
underthis rule.
HIST: Enacted1990 Ky. Acts ch. 88, sec. 28; amended1992 Ky. Acts ch. 324, sec.11;
renumbered7/1/92pursuantto 1992Ky. Acts ch. 324,sec.34.Amended1994 ch. 352,
§13, ch. 337, §11, eff. 7-15-94by addingaXlE, anda1F now underthe 1996
amendmenta1C andaXlD; amendedby the 1996 Ky. Acts. chs. 189, 316, and
364. eff. 7/15/96;however,the 1996 amendmentshavenot to datebeenenactedby the
Kentucky SupremeCourt pursuantto KRE 11.02.

COMMENTARY

This rule originally dealt with school counselors,sexual assaultcounselors,
drug abusecounselors,and alcohol abusecounselors.The 1994 Amendmentadds
certified professionalart therapistsandcertifiedmarriageandfamily therapiststothe
definition of "counselor."The rule providesthat a personwho consultsor interviews
the counselorfor the purposeof obtaining"professionalservices"mayrefuseto disclose
and preventany otherpersonfrom disclosinga confidential communication,that is,
onenot intendedto be disclosedto third personsexceptpersonswho were presentat
the time to "further the interest of the client" in the consultationor interview.
Typically, counselorswork in group sessionsand in the caseof school counselors,
probably needto havethe parentspresentmany times during the courseof advising
and assistingstudents.Therefore,the privilege is written widely enoughto coverall
thesesituations.Undersubsectionc the client, hisguardian,conservatoror personal
representativemayclaimtheprivilege.Thecounseloror thecounselor’semployermay
claim the privilege on behalfof the client.

This rule hasmoreexceptionsthanthe others.If the client assertsa physical,
mentalor emotional conditionas an elementof a claim or defense,or if the client is
dead,the privilege doesnot apply. In addition, if the judgefinds in a particularcase
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hat the communicationis relevantto an essentialissuein the caseandthereis no NOTES
alternatemeansto obtainthe "substantialequivalent"of the communication,andthat
the needfor information outweighsthe interestsprotectedby the privilege,thenthe
privilege may be overcome.The rule providesthat the courtmay receiveevidencein
camerato makefindings underthis rule.

The 1996 amendmentsby the GeneralAssemblyhavenot to datebeenenacted
by the Kentucky SupremeCourt pursuantto KRE 11.02.

Rule 507 Psychotherapist-patientprivilege.
without 1996GeneralAssemblyamendment

a Definitions. As usedin thisrule:
1 A "patient" is a personwho, for thepurposeof securingdiagnosis

or treatment of his or her mentalcondition, consultsapsychotherapist.
2 A "psychotherapist" is:
A A person licensed by the state of Kentucky, or by the laws of

anotherstate,to practice medicine, or reasonablybelievedby the patient to
be licensedto practice medicine,while engagedin thediagnosisor treatment
of a mentalcondition;

B A personlicensedor certified by the stateof Kentucky, or by the
laws of another state, asa psychologist,or a personreasonablybelievedby
the patient to be a licensedor certified psychologist;or

C A clinical socialworker, licensedby the StateBoard of Examiners
of SocialWork andholding a certificate of qualification for the independent
practice of clinical social work.

D A person licensed asa registered nurse or advancedregistered
nurse practitioner by the board of nursing andwho practices psychiatric or
mental health nursing.

3 A communicationis "confidential" if not intended to be disclosed
to third persons other than those present to further the interest of the
patientin theconsultation,ex2inination,or interview, or personsreasonably
necessaryfor the transmissionof the communication, or persons who are
presentduring the communication at the direction of the psychotherapist,
including membersof the patient’sfamily.

4 "Authorized representative" meansa person empoweredby the
patient to assert the privilege granted by this rule and, until given
permission by the patient to make disclosure, any person whose
communicationsaremadeprivilegedby this rule.

b General rule of privilege. A patient, or the patient’s authorized
representative,hasa privilege to refuseto discloseandto prevent any other
personfrom disclosingconfidential communications,madefor the purpose
of diagnosisor treatment of his mentalcondition, betweenthe patient, the
patient’spsychotherapist,or personswho areparticipatingin the diagnosis
or treatmentunderthedirection of the psychotherapist, includingmembers
of the patient’s family.

c Exceptions. There is no privilege under this rule for anyrelevant
communicationsunderthis rule:

1 In. proceedingsto hospitalize the patient for mental illness, if the
psychotherapist in thecourseof diagnosisor treatment hasdeterminedthat
the patient is in needof hospitalization;

2 If ajudge finds that a patient, afterhavingbeeninformedthat the
communicationswould not be privileged, has madecommunicationsto a

psychotherapist in the course of an examination ordered by the court,
provided that such communications shall be admissible only on issues
involving the patient’s mentalcondition;or

____________________________________
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3 If the patient is assertinghis mental condition asan elementof a NOTES

claim or defense,or, after the patient’s death, in anyproceedingin which any
party relies upon the condition asan element of a claim or defense.
HIST: Enacted1990 Ky. Acts ch. 88, sec.29; amended1992 Ky. Acts ch. 324,sec. 12;
renumbered7/1/92pursuantto 1992Ky. Acts ch. 324,sec.34.Amended1994ch. 367,
§13, eff. 7/15/94 by addingaX2D and by changing"his" to "patient’s" in b and
c3.

Rule 507 . Psychotherapist-patientprivilege.
with 1996 GeneralAssemblyamendmentbut seeKRE 11.02

a Definitions. As usedin this rule:
1 A "patient" is a personwho, for the purposeof securingdiagnosis

or treatment of his or her mental condition, consultsapsychotherapist.
2 A "psychotherapist" is:
A A person licensed by the state of Kentucky, or by the laws of

another state,to practicemedicine,or reasonablybelievedby the patient to
be licensedto practice medicine,while engagedin the diagnosisor treatment
of a mental condition;

B A personlicensedor certified by the stateof Kentucky, or by the
laws of another state, asa psychologist, or a personreasonablybelievedby
the patient to be a licensedor certified psychologist;

C A licensedclinical socialworker, licensedby the Kentucky Board
of Social Work; or

D A person licensed as a registered nurse or advancedregistered
nurse practitioner by the board of nursing andwho practices psychiatric or
mentalhealth nursing.

3 A communication is "confidential" if not intended to be disclosed
to third persons other than those present to further the interest of the
patient in the consultation, expmination, or interview, or personsreasonably
necessaryfor the transmissionof the communication,or persons who are
presentduring the communication at the direction of the psychotherapist,
including membersof the patient’s family.

4 "Authorized representative" meansa person empowered by the
patient to assert the privilege granted by this rule and, until given
permission by the patient to make disclosure, any person whose
communicationsare madeprivilegedby this rule.

b General rule of privilege. A patient, or the patient’s authorized
representative,hasa privilege to refuseto discloseandto prevent any other
personfrom disclosingconfidentialcommunications,madefor the purpose
of diagnosis or treatment of the patient’s mental condition, between the
patient, the patient’s psychotherapist,or personswho are participating in the
diagnosisor treatment under the direction of the psychotherapist, including
members of the patient’s family.

c Exceptions.There is no privilege under this rule for any relevant
communications under this rule:

1 In. proceedingsto hospitalize the patient for mentalillness,if the
psychotherapist in. the courseof diagnosisor treatment hasdetermined that
the patient is in need of hospitalization;

2 If ajudge finds that a patient, after having beeninformed that the
communications would not be privileged, has made communications to a
psychotherapist in the course of an ex2mination ordered by the court,
provided that such communications shall be admissible only on issues
involving the patient’s mental condition; or

3 If the patient is assertingthe patient’s mental condition as an
elementof a claimor defense,or, after the patient’s death, in anyproceeding

_____________________________________
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in which any party relies upon the condition as an elementof a claim or NOTES
defense.
HIST: Enacted1990 Ky. Acts ch. 88, sec.29; amended1992 Ky. Acts ch. 324, sec.12;
renumbered7/1/92pursuantto 1992 Ky. Acts ch. 324,sec.34.Amended1994 ch. 367,
§13, eff. 7-15-94by addinga2D andby changing"his" to "patient’s" in b and
c3; amendedby the 1996 Ky. Acts chs. 369, sec. 18, eff. 7/15/96;however,the 1996
amendmentshavenot to datebeenenactedby the KentuckySupremeCourtpursuant
to KRE 11.02.

COM1tENTARY

Any confidential communicationas defined in subsectiona3 made to a
psychotherapistas definedin subsectiona is privileged, and the patient or his
authorizedrepresentativemay refuseto discloseand keep any other personfrom
disclosingthe confidentialcommunicationthatwasmadefor the purposeof diagnosis
or treatmentof mentalcondition. The 1994 Amendmentexpandedthe definition of
"psychotherapist"to includeregisterednursesand nursepractitioners.The privilege
appliesdespitethe presenceof otherpersonswhomaybe participatingin the diagnosis
or treatment.Subsectionb.

The psychotherapistmay assertthe privilege on behalfof the patientas the
patient’s "authorized representative.’Any authorized person who is privy to a
communicationmay be an "authorizedrepresentative." In the absenceof a formal
appointmentof a guardianor conservator,it appearsthat an appointedor retained
attorneymight fall underthe definition of authorizedrepresentative.

Theexceptionsunderthe rule involve involuntaryhospitalizationproceedings
and statementsmadein interviewsauthorizedby RCr 7.243Bii. The patientby

‘creating
theissueofmentalconditioncreatestheneedfor evidenceconcerningit. Also,

if thepatientis deadatthe time of the proceeding,if anyparty relieson the condition
as an elementor claim of a defensethe plain languageof the rule exceptsany
communicationsthat would havefallen underthis rule from the rule of privilege.

The 1996amendmentsby the GeneralAssemblyhavenot to datebeenenacted
by the KentuckySupremeCourt pursuantto KRE 11.02.

Rule508. Identity of informer.

a Generalrule of privilege.The Commonwealthof Kentucky andits
sister statesand the United Stateshave a privilege to refuseto disclosethe
identity of a personwho hasfurnished information relating to or assistingin
an investigationof a possibleviolation of a law to a law enforcementofficer
or member of a legislative committeeor its staffconductingan investigation.

b Who may claim. The privilege may be claimed by an appropriate
representative of the public entity to which the information wasfurnished.

c Exceptions:
= 1 Voluntary disclosure; informer as a witness.No privilege exists

under this rule if the identity of the informer or his interest in the subject
matter of his communicationhasbeendisclosedby the holder of the privilege
or by the informer’s own action, or if the informer appearsas a witnessfor
the state. Disclosure within a law enforcement agency or legislative
committeefor a proper purpose doesnot waive the privilege.

2 Testimonyon relevant issue.If it appearsthat an informer may be
able to give relevant testimony andthe public entity invokes the privilege,
the court shall give the public entity an opportunity to make an in camera

showing in support of the claim of privilege The showing will ordinarily be
the form of affidavits, but the court may direct that testimony be taken if

it finds that the matter cannot be resolved satisfactorily upon affidavits, If
the court finds that there is a reasonableprobability that the informer can
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give relevant testimony, and the public entity elects not to disclose this NOTES
identity, in criminal casesthe court on motion of the defendant or on its own
motion shall grantappropriate relief, which may include one 1 or more of
the following:

A Requiring the prosecuting attorney to comply;
B Granting the defendant additional time or a continuance;
C Relieving the defendant from making disclosures otherwise

requiredof him;
D Prohibiting the prosecutingattorneyfrom introducingspecified

evidence;and
E Dismissingcharges.
d In civil cases,the court may make any order the interests of

justicerequireif theinformerhaspertinent information.Evidencepresented
to the court shall be sealed and preservedto be made available to the
appellate court in the event of an appeal, and the contents shall not
otherwiseberevealedwithout consentof theinformedpublic entity.
HIST: Enacted1990 Ky. Acts ch. 88, sec.30; amended1992 Ky. Acts ch. 324, sec. 13;
renumbered7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec.34.

COMMENTARY

Any agencyof governmentmayrefuseto disclosethe identity of a personwho
hasfurnishedinformationrelatingto aninvestigationof a possibleviolation of law or
who hasassistedin that investigation.This rule applieswherethe informationwas
given to a law enforcementofficer or a memberof a legislative committeeor its staff
conductingan investigation.The privilege is invoked by the "public entity’ to which
the information was furnished.Undera strict readingof this rule, it appearsthatthe
Commonwealthor County Attorney could not invoke the privilege for information
given to police officers, federalenforcementagencies,or probationor paroleofficers.
It would be up to somerepresentativeof thosepublic entitiesto makethe claim.

Of course the informant may make him or herself known, or the
Commonwealthmay voluntarily chooseto identify.

However, the morelikely scenariois that the defendantwill havesome idea
that an informant may be able to give testimonythatwould be helpful andin these
situations,if the Commonwealthinvokesthe privilege,the trial court mustconductan
in camerahearingto allow the Commonwealthto supportits claim of privilege. If the
informant possessesexculpatory evidence,the federal constitution requires the
Commonwealth to disclose enough information about the informant and his
informationto preparea defense.UnitedStatesv.Bagley,473U.S. 6671985.This
rule only applies to other situations.The proof maybe in the form that the court
desires.If the court finds that thereis a "reasonableprobability" that the informant
can give relevanttestimony,then the Commonwealthmustdecidewhetheror not to
discloseidentity voluntarily. If the Commonwealthdoesnot do so in criminal cases,
the defendantmay movefor an order requiringdisclosureor the courtmay enterone
on its own motion. If the Commonwealthdoes not comply, thejudgehasa numberof
options, culminatingin an orderof dismissal.Obviously, dismissalis not goingto be
the first thing that any judge thinks of whenthe Commonwealthis being difficult
about revealing the identity of an informant. It is also important to note that the
optionslisted in subsectionc2 are not the only optionsavailable to a judge.

Rule509, Waiver of privilege by voluntarydisclosure.

A personupon whomtheserulesconferaprivilege againstdisclosure
waives the privilege if he or his predecessorwhile holder of the privilege
voluntarily disclosesor consentsto disclosure of any significantpart of the
privilege matter. This rule doesnot apply if the disclosureitself is privileged.

_______________________________________
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isclosure of communications for the purpose of receiving third-party NOTES
paymentfor professionalservicesdoesnot waive any privilege with respect
to suchcommunications.
HIST: Enacted1990 Ky. Acts ch. 88, sec. 31; renumbered7/1/92 pursuant to 1992
Ky. Acts ch. 324, sec.34.

COMMENTARY

This rule statesthe commonsenseconclusionthat if a partyvoluntarily gives
up a significant part of privilegedmatter, thereis not muchreasonto keepthe other
side from learning the rest of it. In a sense,this is an example of the rule of
completenessthat permeatesevidencelaw. However,this is castin termsof waiver,
so thatcompelleddisclosuresor disclosuresmadein cameraas authorizedby law will
not result in waiver. SeeComment612-k.

Rule510 . Privilegedmatterdisclosedundercompulsionor
without opportunityto claim privilege.

A claim of privilege is not defeatedby a disclosurewhich was:
1 Compellederroneously; or
2 Made without opportunityto claim the privilege.

HIST: Enacted1990 Ky. Acts ch. 88, sec.32; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec.34.

COMMENTARY

This rule provides that a claim of privilege is not lost forever if a judge
‘ erroneouslyoompelsdisclosureof confidentialinformationor the disclosurewas made

without an opportunityto claim theprivilege. In the Nutshellunderthis headingthe
authorgives the exampleof the wife whohasdiscloseda confidentialcommunication
to someoneelse the police before the spousehas the opportunity to invoke the
privilege.Under thesecircumstances,the spousecould still come to court and claim
the privilege. If a judge errs in a ruling on disclosure, it may be remediedby
reconsiderationandmistrial or on retrial after appeal.

Rule511. Commentupon or inferencefrom
claim of privilege -- Instruction.

a Comment or inference not permitted. The claim of a privilege,
whether in the presentproceedingor upon a prior occasion,is not a proper
subject of comment by judge or counsel.No
inferencemay be drawn therefrom.

b Claiming privilege without knowledge of jury. In jury cases,
proceedingsshall be conducted, to the extent practicable, soas to facilitate
the assertionof claims of privilege without the knowledge of the jury.

c Jury instruction. Upon request, anyparty againstwhom the jury
might draw an adverse inference from a claim of privilege is entitled to an
instruction that no inferencemay be drawn therefrom.
HIST: Enacted1990 Ky. Acts ch. 88, sec.33; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec.34.

COMMENTARY

This is an importantrule that requiresboth thejudge andthe attorneyswho
know thata claimof privilegeis likely to be madeto ensurethat it is donewithoutthe
jury knowing aboutit. Also, subsectiona makesclearthat if a personlawfully
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invokesa privilege, no onemaymakeacommentaboutit andno inferenceconcerning NOTES
any issuemaybe drawnfrom it. This is a cautionto judgesmakingrulings on motions
for directedverdict. Subsectionc entitlesanypartywhois afraidthatthejury might
drawanadverseinferencefrom invocationof the privilege by anyoneto aninstruction
thatno inferencemaybe drawnfrom it. This addsto currentfederalconstitutionallaw
which requiressuchinstructionsonly when the defendantrefusesto testify.

Article V.1. Witnesses

Rule 601 . Competency.

a General. Every person is competent to be a witness except as
otherwiseprovidedin theserules or by statute.

b Minimal qualifications. A personis disqualified to testify as a
witnessif the trial court determinesthat he:

1 Lacked the capacity to perceiveaccurately the matters about
which he proposesto testify;

2 Lacks the capacity to recollect facts;
3 Lacks the capacity to expresshimself so as to be understood,

either directly or through an interpreter; or
4 Lacks the capacity to understandthe obligation of a witnessto tell

the truth.
HIST: Enacted1990 Ky. Acts ch. 88, sec.34; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSEIPREMISE:Five rules,KRE401, 402, 403, 601, and602 form the
fundamentalbasisfor admissionor exclusionof evidence.The commonandstatutory
law of Kentucky were rife with provisions declaring certain persons, criminal
defendants,wives, takersundera will incompetent.Now every personis competent
unlesssome other provisionof law declaresthem otherwise.Competencyis a legal
policy questiondealing with typesof witnesses.

Subsectionb tells the judge the minimum abilities that an otherwise
competentwitnessmustpossessin orderto "testify as awitness." Subsectionb deals
with the capacityof the individual. It is importantto note that rules 605 and 606
declarethe trial judge andthe jury incompetent,but only as to the trial at to which
they areperformingthesefunctions.

a A defendantin a criminal caseis a competentwitnessbecausethis rule
andKRS421.225makehim so. KRS421.225now is more of an exemptionfrom the
KRE5011 requirementto testify thanit is awitnesscompetencystatute.Underthe
statute,the defendanttestifies only at his own request.

b A lawyeris a competentwitnessfor anypurposealthougha lawyerwho
maybe calledas a "necessary"witnessis boundby RPC3.7a to disqualify herselfas
counselandby RPC 1.6 andKRE503 to maintain confidentiality of any information
falling undertheserules.

c If a judge determinesunderKRE601bthat the personlackscapacityto
testify, the judge mustdisqualify thatperson.It is not a matterof discretion,because
a person lacking capacity is disqualified. The only areaof judicial discretionis in
determinationof capacitywhich will be reviewedundertheusualdeferentialstandard.

d Any personwho wishesto testify must demonstratethat he1 wasable
to perceiveaccuratelythe mattersaboutwhich he proposesto testify, 2 presentlyhas
the ability to recall thesefacts,3 can, in somemeaningfulway, communicatethese
facts to thejury, and4 understandsthe obligationto tell the truth.

e A witnesswho is drunk, insane,or mentally incompetent,at the time of
an incident or at the time of testifyingmay or may not be disqualifiedas a witness.
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hejudge mustdetermmewhetherthe witness so lacked capacityto perceiveor to NOTES
rememberthat no jury couldrely on what the personhadto say.

f "Lack" is definedas "entirely without or havingverylittle of’ something.
AmericanHeritage Dictionary, 3 Ed., p. 1005 1992. A personwho is entirely
without or just barelypossessesoneor moreof the requiredcapacitiesis disqualified
on practical grounds.Nothing the witness saysis reliableenoughto be usedor it is
unlikely that the jury will comprehendwhat the witnesshas to say.

g If the person demonstratesmarginal capacity, the judge must decide
questionsof the likely relevanceof his testimonyandthe potentialfor misleadingor
confusingthe jury underKRE 401-403.

h In Federalcourts,Morgan v.Foretich, 846F.2d 941 4th Circuit 1988
is sometimes cited for the proposition that a witness’s incompetencydoes not
necessarilyprecludeintroductionof thatperson’shearsaystatements.Thefederalrule
doesnot havea counterpartto KRE601b, however.Thefederalrule consistsof KRE
601a languageand a provisionaboutchoice of law. This is a critical difference.

i In Kentucky, a witness who lacks capacity is disqualified. In hearsay
analysis,thedeclarantis the realwitness.Thepersontestifying aboutthe declarant’s
out of court statementsis merelya conduit for the statements.If the declarantwould
bedisqualifiedto testify in opencourt, surelythat samepersonas ahearsaydeclarant
can not be heard.Thestatementsof thatwitness do not becomereliable becausethey
were told to someoneelse earlier out of court, absenta showingthat the declarant
becameincompetentafterthe out of court statementwasmadeandthatthe declarant
was competentwhenthe statementwas madeor the eventwas perceived.

Rule 602 . Lack of personal knowledge.

A witness may not testify to amatter unlessevidenceis introduced
sufficientto support a finding that thewitnesshaspersonalknowledgeof the
matter. Evidenceto prove personal knowledgemay, but neednot, consistof
the witness’ own testimony. This rule is subject to the provisions of KRE 703,
relatingto opinion testimonyby expertwitnesses.
HIST: Enacted1990 Ky. Acts ch. 88, sec.35; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec. 34.

COMMENTARY

PREMISEJPURPOSE:A rational decision making processcan only use
information of high reliability. One way to ensurereliability is to require that
witnessesactuallyknowwhat theyare talkingabout.Witnessesthathaveheard,seen,
smelled,felt, or tasted,that is, who haveusedtheir five sensesto gaininformation,
are morereliable thanpersonswho are merelypassingon what someoneelse told
them or inferencesbasedon what they haveperceived.Even in hearsaycases,a
witnessmustshow personalknowledgeof the making of the out of court statement.
However, the foundationneednot formally be laid beforethe witness testifiesunless
the opponentobjectsandforces the issue.

a Testimony that is not based on personal knowledge is always
iriadmissable.Perduev.Commonwealth,916S.W.2d148, 157 Ky. 1995. But if the
defendantdoes not object, it maybe usedfor any purpose.

b Although it is good practice to establishthe basis for the witness’s
personalknowledgebeforethe witness testifiesto important facts, the rules do not
requireit. Thejudgehasno duty to intervenesimplybecausefoundationis not shown.
But if the basisof the witness’sknowledgeis unclear,KRE 611a allowsthe judgeto
nterveneto ask the lawyer to establishthe basisor underKRE 614b to ask the
oundationquestionshimself. Relying on thejudge to practicethe casefor onesideor

the otheris unwise.The adverseparty must demandfoundationor the questionwill
be deemedwaived.
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c The secondsentenceof the rule excusesa formal foundationestablished NOTES
throughthe testimonyof the witness.For example,if a videotape from a storeshows
the witnessstandingbehindthe counterlooking at the robber,anyfurthertestimony
as to personalknowledgeof the clerkis superfluous.

d KRE 703a modifies,but doesnot do awaywith the personalknowledge
requirement.This rule allows a qualifiedexpertwitness to rely on hearsaytestimony
if this is consideredproper in her field of expertise,or to rely on hypotheticalfacts
provided before or during the trial as a basis for the opinion. But the personal
knowledgerule is relaxedonly to this extent.

e A lay witness is requiredby KRE 701 to basehis opinion on facts or
circumstancesperceivedby the witness.

f ThejudgedeterminespersonalknowledgeasaKRE104b question,that
is, by askingwhetherthejury reasonablycouldbelievetheofferedfactsi.e., presence
at theeventso that personalknowledgeis possible.Credibility is not part of this or
any otherKRE104b determination.Theonly questionis whetherthereis testimony
or evidenceestablishingthe predicatefacts to allow the jury to make a rational
inferenceof personalknowledge.

g Rowlandv. Commonwealth,901S.W.2d871,873Ky. 1995,held that
hypnotically refreshed testimony of a witness could be admitted under certain
conditions.The obvious dangerwith suchtestimonyis thepotential for suggestionto
overtakethe memoryof the witness. However,in this casethe Commonwealthheld
thatbecausethewitness’"pre-hypnoticrecollections"hadbeenrecordedin written or
tapedform the decisionto allow the witnessto testify was permissible.

Rule 603 . Oath or affirmation.

Before testifying, every witness shallbe required to declare that the
witnesswill testify truthfully, by oath or affirmation administeredin aform
calculatedto awaken the witness’conscienceandimpress the witness’mind
with the duty to do so.
HIST: Enacted1990 Ky. Acts ch. 88, sec.36; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec.34.

COMMENTARY

PREMISEIPURPOSE:Section 5 of the Constitutionprohibitsdiminution of
the rights, privileges or capacitiesof a person on the basis of religious belief or
disbelief. To accommodatethis constitutionalmandate,KRE 603 requires every
witnessto promiseto testify truthfully, either by oath or affirmation. The distinction
betweenthetwo historicallyhasbeenbasedon abiblical injunctionnot to swearoaths.
The only important point is that the rule requiresthe judge to be satisfiedthat the
witnessatleast is awareof the obligationto tell the truth.

a Theefficacy of this rule for its statedpurposeis opento doubt.The theory
is thatthe promisewill "awaken"the witness’sconscienceandnotify thewitnessof the
duty to tell the truth. The notice is a veiled threat necessaryto satisfy the perjury
statute,KRS523.0201.The "conscienceawakening"part of the rule is undercutby
the existenceof rules like KRE 613,801 A, and804 which anticipatewillful refusalto
testify truthfully by providingremediesfor suchuntruthful testimony.

b In somecourtsthejudgeendstheoath with the phrase"so helpyou God."
While this is not offensiveto a greatmajority of witnesses,it is unwise practice.If a
witnessdoesnot wishto invokethe Almighty, the witnesshasa constitutionalanda
legal rightnot to. To avoid embarrassmentandpotentialprejudiceto thepartycalling
the witness, judgeseither should inquire out of the hearingof the jury how,that
witnesswishes to comply with the rule or simply to ask eachwitness to swear or
affirm without any further embellishment.
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Rule 604 . Interpreters. NOTES

An interpreteris subject to the provisionsof theserules relating to
qualificationsof anexpertandthe administration of an oath or affirmation
to make a true translation.
MIST: Enacted1990 Ky. Acts ch. 88, sec. 37; renumbered7/1192pursuantto 1992
Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE:One of the capacitiesrequiredby KRE601b is the
ability to communicatewith the jury eitherdirectly or through an interpreter.This
rule requiresa personwishingto appearasan interpreterto qualify as an expert,by
training, experienceor education, and to take an oath.

a An interpreter qualifies to appear in court upon compliance with
administrativestandardsprescribedby the SupremeCourt and by demonstrating
ability to interpret "effectively, accurately,andimpartially". KRS30A.4051and2;
Ad.ProPart9.

b KRS30A.425 lists the circumstancesin which the interpretermay be
employedincludinganyandall meetingsandconferencesbetweenclientandattorney.

c Interpretedconversationsbetweenattorneyandclient areprivileged by
KRE 503a2B becausethe interpretermay be consideredthe representativeof the
client. KRS 30A.430 provides further protection by prohibiting examination of
interpretersconcerningsuchprivilegedconversationswithout the consentof theclient.
The interpretercannot be requiredto testify to any otherprivilegedcommunication
e.g., religiousprivilege without the permissionof the client.

Rule 605. Competencyof judge as witness.

The judge presiding at the trial may not testify in that trial as a
witness.No objection needbe made in order to preservethe point.
HIST: Enacted1990 Ky. Acts ch. 88, sec.38; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec.34.

COMMENTARY

PREMISE/PURPOSE:Thereare somerulesthatallow or requireajudgeto
be somethingotherthananumpirewaitingto be calleduponto resolvean evidentiary
dispute. KRE 611a makes the judge ultimately responsiblefor the quality of the
evidenceheardby thejury andKRE614a and b give thejudgethe meansto make
the presentationof evidenceeffective for the ascertainmentof the truth. KRE 605
exists to prevent an over-eagerjudge from intruding too far into the adversarial
process.Thisrule precludesthejudgefrom testifyingas a witnessatatrial overwhich
she is presiding.The secondsentenceof the rule makesan objectionunnecessaryif
this occurs.

a This situationdoesnot ariseoften. It is possibleto imaginesomescenarios
in which a judge might be the best, andperhapsthe only witness. A judge might
overhearthe defendantthreatenthe life of a witness or overhearthe prosecuting
witnesstell the prosecutorthat he really can’t say that the defendantis the person
whorobbedhim. This obviouslywould be potentevidenceand,if adducedthroughthe
presidingjudge, would be nearlyunimpeachable.But this is just the reasonfor the
rule: the adversaryparty’s cross-examinationwould be so difficult andsounlikely to
ounteractthe judge’s testimony,that the draftershavedecidedthat the presiding
udge’stestimonymustbe unavailableat the trial.

b Note carefullythatthisrule only precludestestimony.Thepresidingjudge
is boundby KRE5012 and3 to discloseandto produce.
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c Unlesspresidingover the trial, a judgeis just anotherwitness. NOTES
d This rule is most often mentioned in regard to predecessorjudges

testifying for a party. In Bye v. Mattingly, - S.W.2d - Ky.App. 1996,ajudge
who had recusedhimself appearedas a characterwitness in a will case.The court
recognizedthepotential for prejudicebut declinedto disturbthetrial judge’sbalancing
underKRE403.

e Even if the presidingjudge testifies, there is no indication in the rule
languagethat this would alwaysbe reversibleerror. KRE103a precludesreversal
exceptupon showingthat the error affectedasubstantialright of a party.

f However, the appellatecourtsshould presumethat any testimonyby a
presiding judge is reversible. A judge is forbidden by SCR 4.3002 to testify
voluntarily asa characterwitnessandis prohibitedfrom lending the prestigeof his
office to advancethe privateinterestsof private parties. The moral positionof the
presidingjudgemakesanythinghe saystoo prejudicial to the partyagainstwhom the
testimonyis introduced.

Rule606. Competencyof juror as witness.

A member of thejury may not testify asa witnessbefore that jury in
the trial of the casein which the juror is sitting. No objection needbe made
in order to preserve the point.
HIST: Enacted1990 Ky. Acts ch. 88, sec.39; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec.34.

COMMENTARY

PREMISE/PURPOSE: This rule prevents a member of the jury from
testifyingas a witnessatthe trial of a casein whichthejuror is swornto bethe finder
of fact. The considerationsunderlyingKRE 605 alsounderlie this rule.

a The federalrule has a secondsectionthat governsjuror testimonyupon
an inquiry into the validity of a verdict or an indictment. Kentucky has no such
language.RCr 10.04prohibits examinationof a petitjuror exceptto establishthat the
verdict was decidedby lot.

b Nothing in this rule prohibits a grand juror from testifying as to the
proceedingsby which an indictment was returned.RCr 5.241 enjoinssecrecyon all
participantsof a grandjury proceeding"subjectto the authorityof the courtat any
timeto direct otherwise."A partycannotjustsubpoenaagrandjuror andrely onKRE
501 to demandthat the grandjuror testify. The partymustfirst apply to the grand
jury presidingjudge, the chiefjudge of the circuit, or to thejudge presidingover the
actionin order to obtain grandjuror testimony.

Rule 607 . Who may impeach.

The credibility of a witness may be attacked by anyparty, including
the party calling the witness.
HIST: Enacted1990 Ky. Acts ch. 88, sec.40; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE: This rule was included in the federal rules to
supersedethe commonlaw rule that the proponentof the witness implicitly vouched
for the credibility of the witness by calling him. If the witness turned on the
proponent,the commonlaw forbadeimpeachment.UndertheCivil Code[Section596]
the proponentusually could not impeach,but could contradictwith otherevidence.
After 1953,CR43.07allowedimpeachmentby anymeansexceptevidenceof particular
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rongful acts. KRE 607 builds on CR 43.07 and authorizesimpeachmentof any NOTES
witnessby anyparty by anymethodauthorizedby law.

a Credibility may be attacked in anynumberof ways, as referenceto CR
43.07,KRE104e,KRE608,KRE609, andcaseprecedentshows.Impeachmentis the
processof showingthe jury why it shoulddisbelieveor discountwhat the witness is
testifying to.

b Bias-interest-prejudice. Thesetermsdescribeevidencethatallows the
jury to concludethat the witness has a reasonfor not telling the truth or not telling
the whole truth. Typically this is accomplishedby introducing evidencethat the
witness hasa grudgeor a reasonto hold a grudgeagainsta party, that the witness
has somethingto gain or a badresult to avoid by testifyingin a certainway, or that
for personalreasonsthe witness is not beingsquarewith thejury.

c Characterfor untruthfulness- By usingthe methodspermittedby
KRE 608, theparty maydemonstratethatno oneelsebelievesthe witnesswhichleads
to the inferencethat the jury should.not believethe witnesseither.

d Prior convictions - Proofof a prior conviction allows an inferencethat
the witness cannotbe trusted.KRE 609.

e Inconsistent statements - Thesemustbe precededby the foundation
prescribedby KRE 613. Inconsistentstatementscreatethe inferencethat the jury
cannottrust someonewho saysdifferent things at different times. If the inconsistent
statementsareintroducedfor impeachmentonly, an instructionlimiting the evidence
to that useis required.However,becauseKRE801 A and804 allow substantiveuse
of out of court statements,limited impeachmentis rarely given as a reason to
introduceout of courtstatements.

f Contradiction - Evidence introduced through other witnessesmay
establishthat while the witnesstestifiedA, B, andC, all otherwitnessesagreethat
what really happenedwas D, E, andF. Circumstantialevidenceof the witness’sability
to perceiveor recall also may be usedto impeachunder this heading.

g The standardrule is that a witnesscannotbe impeachedon a "collateral
issue."Eldred v. Commonwealth,906 S.W.2d694,706Ky. 1994.It is hard to find
a satisfactory analysis for determining when the attempted impeachmentis
"collateral." The questioncomesup usuallyin attemptsto impeachby inconsistent
statementsand contradictionandmust be approachedthrough general relevancy!
balancing analysis under KRE 401.403. Impeachmentevidence is likely to be
consideredcollateralwhenits bearingon an "issueof consequence"is slight andthe
potential for misleadingthejury is high.

h Nothing in Article 6 precludesthe introductionof evidenceto impeach.If
a witness deniesmaking a dealwith the Commonwealthfor a good dispositionon a
pleabargainedcase,the impeachingparty hasthe right to prove otherwisethrough
stipulation of the Commonwealthor introduction of testimony. Obviously, tape
recordingsor testimonyby witnesseswho heardout of courtstatementsarenecessary
to impeachby this method.The judge has authority underKRE 403 and611a to
placelimits on how muchevidencewill be producedandwhenit can be produced.

i Olden v. Ky., 488 U.S.2271988 reverseda Kentuckycasethatupheld
a trial decisionto excludeevidenceof interracialsexualrelationswhich theproponent
wantedto introduceto showa reasonto lie. AlthoughKRE403and611a giveajudge
discretionto limit the extentof relevantcross-examinationandproductionof relevant
evidence,the 6thAmendmentof the U.S. Constitutiongives the defendanta right to
confront witnessesand to presenta defense.Courts must give the defendanta fair
chanceto underminethe evidencepresentedagainsthim.

j Therule doesnot prohibitapartyfrom impeachinghis ownwitnessbefore

‘the

otherside hasa chanceto do so. The credibility of anywitnessmay be attacked
by any party For example the witness’spnor conviction might be elicited by the
proponentto createa "not hiding anything’ rapportwith the jury.

k But the proponent cannot rehabilitate a witness in advance. The
credibility of the witness is to comefrom demeanorandobjectiveindicationsthatthe

________________________________________
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witnessknows whathe is talkingabout. "Bolstering" evidenceis irrelevant until the NOTES
adverseparty makesan attackon the witnessbecauseit doesnot contributeto make
the existenceof a fact of consequencemoreor lesslikely. "Bolsteringevidence"deals
with the witnessratherthan with his testimony.Williams v. State,927 S.W.2d 752,
763 Tx.App. 1996.The fact that a witness saidthe samething out of courtandin
court is equally irrelevant. SeeRule801 A.

Rule 608 . Evidenceof character.

Opinion and reputation evidence of character. The credibility of a
witnessmay be attacked or supportedby evidencein the form of opinionor
reputation, but subject to the limitation that the evidencemay refer only to
generalreputationin the community.
HIST: Enacted1990 Ky. Acts ch. 88, sec.41; amended1992 Ky. Acts ch. 324, sec. 14;
renumbered7/1/92pursuantto 1992 Ky. Acts ch. 324, sec.34.

COMMENTARY

PREMISE/PURPOSE:KRE 401a3 providesthat evidenceof a person’s
characteror a trait of charactermay not beintroducedto prove actionin conformity
with characterexceptwhen introducedas authorizedunderKRE 607, 608, and609.
KRE608 tells the attackingparty how to attackcharacter.It maybe doneby opinion
or reputationtestimony.No othermeansare provided.

a Theoriginal draft of this rule also containedthe languageof FRE 608b
which allows,undercertaincircumstances,cross-examinationon specificinstancesof
conduct. This languagewas deletedprior to adoption in 1992 which leads to the
conclusionthat cross-examinationon specific actsby the witnessis not permitted.

b In Tucker v. Commonwealth,916 S.W.2d 181, 184 Ky. 1996,there
is anexampleof what is no longerpermitted.In that case,adefendantcross-examined
witnessesaboutthe presenceof marijuanato discredittheir testimony,essentially,"to
impeachthe prior victim’s credibility with evidenceof marijuana." The courtwasnot
askedto rule on the admissibilityof this evidenceunderKRE608, but it is clearthat
specific situationslike this no longercanbe the subjectmatterof cross-examination.

c In Pickard Chrysler, Inc. v. Sizemore,918 S.W.2d 736, 741 Ky.App.
1995, the court held that evidenceof the good character of a witness cannot be
introduced until after that characterhasbeenattacked.

d Comments405a,b, andc as to opinion testimonyapply here.
e A witnessmay say that in his opinion, anotherwitnessis a liar, but may

not say that the otherwitnessis lying in that particularcase.SeeKRS702.
f Reputationis limited to a statementabout anotherwitness’sgeneral

reputationin the community,that is, whetherit is good or bad.
g The two methodsprescribedfor attackingcredibility arethe only methods

allowedfor rehabilitationas well.
h The judge may put limits on the numberof witnessescalled to testify

under this rule becauseof the limited usefulnessof cumulative opinions as to
credibility. KRE403.

Rule 609 . Impeachmentby evidenceof conviction of crime.

a General rule.For the purposeof reflecting upon the credibility of
a witness,evidencethat the witnesshasbeen convicted of a crime shallbe
admitted if elicited from the witnessor establishedby public record if denied
by the witness, but only if the crime was punishable by death or
imprisonment for one 1 year or more under the law under which the
witness wasconvicted.

__________________________________________
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The identity of the crime upon which conviction wasbasedmay not NOTES
be disclosed upon cross-examination unless the witness has denied the
existenceof the conviction. However, a witnessagainstwhom a conviction is
admitted under this provision may chooseto disclose the identity of the
crime upon which the conviction is based.

b Time limit. Evidence of a conviction under this rule is not
admissibleif a period of more than ten 10 yearshaselapsedsincethe date
of the conviction unlessthe courtdeterminesthat the probative value of the
conviction substantiallyoutweighs its prejudicialeffect.

c Effect of pardon, annulment, or certificate of rehabilitation.
Evidenceof a conviction is not admissibleunderthis rule if the conviction
hasbeen the subject of a pardon, annulment, or other equivalent procedure
basedon a finding of innocence.
HIST: Enacted1990 Ky. Acts ch. 88, sec.42; amended1992 Ky. Acts ch. 324,sec. 15;
renumbered7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE:Althoughcourtsconsideringotheractsevidenceunder
KRE 404b recognizethat it is inherently highly prejudicial, this vestigial rule of
witnessdisqualificationcontinuesto hangon despitethe inability of anyoneto explain
why introductionof evidenceof a conviction is not evenmorehighly prejudicial. The
premiseof the rule, suchas it is, is thatapersonwho suffersa felony convictionof any
type is lessdeservingof belief becauseof that conviction.

a If a party desiresto impeachby useof evidenceof a prior conviction,
Subsectiona providesthat it "shall be admitted." Ordinary 401-403balancingand

*nalysis

doesnot apply to this subject
P ... b Remotenessis the only considerationfor exclusion.If a convictionis more

than ten yearsold, it is not admissibleunlessthe judge determinesthat probative
valueof proof of the conviction outweighsits prejudicial effect [SubsectionbI. The
burdenof showingthis is on the party desiring to use the conviction. McGinnis v.
Commonwealth,875 S.W.2d 518, 528 Ky. 1994.

c Remote convictions are excluded on the ground that the jury "might
associateprior guilt with currentguilt." Perduev. Commonwealth,916 S.W.2d148,
167 Ky. 1995.

d The Kentuckyrule doesnot permit identificationof the crime unless1
the witness under cross-examinationhas deniedthe conviction or 2 the witness
wishesto identify the natureof the conviction for tactical reasons.

e Thereare two ways to prove prior conviction: 1 an admissionfrom the
witness,and2 an introductionof a public recordif the witnessdeniesconviction.

f Any crimepunishableby deathor by a penaltyof oneyearor moreunder
the law of the jurisdiction in which the convictionwashadmay be used.Any crime,
notjust thosedealingwith honesty,may be used.

g The rule doesnot allow apartyto askthewitnessif hehasbeenconvicted
of a "felony." The languageof the rule allows "evidencethat the witnesshas been
convictedof a crime." The questionshouldfollow the rule language.

h A conviction cannot be usedif it was pardoned, annulled,or otherwiseset
asidebecausethe witnesswas innocentof the crime. Reversalon appealor dismissal
for insufficientevidencewould satisfythe last requirementof the rule. A pardonfrom
the governorunder Section77 of the Constitutionwould qualify, but arestorationof
rights underSection 145 will not.

i Becauseof the highly prejudicialnatureof prior convictionevidence,an
dmonition is calledfor The standardadmonitiongivenin the circuit judge’sbook is
erboseand confusing. Nothing preventsan attorney from suggestinga simpler

admonitionlike: Membersof thejury: The witnesshas admittedconvictionof a crime
in thepast. You mustdecideif this convictionaffectsyour estimateofhis credibility
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and how much effect it has. This is the only purpose for which you can use this NOTES
evidence.

Rule610 . Religious beliefs or opinions.

Evidenceof the beliefsor opinionsof a witnesson matters of religion
is not admissiblefor the purposeof showingthat by reasonof their nature
the witness’ credibility is impaired or enhanced.
HIST: Enacted1990 Ky. Acts ch. 88, sec.43; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE:SectionFive of the Constitutionprohibits diminution
of civil rights, privileges or capacitiesbecauseof religious belief or disbelief. Many
cases state this Constitutional right as the basis of rule that a witness is not
disqualified to testify andcannotbe crossexaminedas to religious beliefs for the
purposeof discreditingthe witness.L & N R. Co. v. Mayes, 80 S.W. 1096 1904.
This evidencerule is the positiveandenactmentof this right.

a It is important to’ follow the rule’s plain language.Evidenceof beliefs or
opinionson mattersof religion arenot admissibleto showthat the beliefs or opinions
undermineor bolsterthe credibility of the witness. Evidenceof religious beliefs or
opinionsto prove othermattersis admissibleif it satisfiesotherevidencerules.

b For examples,it is permissiblefor ajudgeat acompetencyhearingto ask
a child witness if Jesuswantsus to tell the truthbecausethe purposeof the evidence
is to decidethe preliminary questionof whetherthe child can distinguishbetween
truth and lies andunderstandsthe obligationto tell the truth. It is not alright for a
lawyerto askthe samequestionon direct or cross-examinationof the witnesswith the
expectationthat the answerwill bolsteror underminethe child’s credibility with the
jury.

Rule 611., Mode andorder of interrogation andpresentation.

a Control by court.The courtshallexercisereasonablecontrol over
the modeandorder of interrogating witnessesandpresentingevidencesoas
to:

1 Make the interrogation and presentation effective for the
ascertainmentof the truth;

2 Avoid needlessconsumption of time; and
3 Protect witnessesfrom harassmentor undue embarrassment.
b Scopeof cross.exmination.A witness may be cross-examinedon

any matter relevant to any issuein the case, including credibility. In the
interests of justice, the trial court may limit cross-examinationwith respect
to matters not testified to on direct eximination.

c Leading questions.Leading questions should not be used on the
direct examination of a witnessexcept as may be necessaryto develop the
witness’ testimony. Ordinarily leading questions should be permitted on
cross-examination, but only upon the subject matter of the direct
examination. When a party calls a hostile witness, an adverse party, or a
witness identified with an adverse party, interrogation may be by leading
questions.
HIST: Enacted 1990 Ky. Acts ch. 88, sec.44; renumbered 7/1/92 pursuant to 1992
Ky. Acts ch. 324, sec.34.

______________________________________
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COMMENTARY NOTES

PURPOSE/PREMISE: The Rule has three 3 loosely related sections
although subsectiona is by far the most important for evidence analysis. This
subsectionimposesa duty on the trial judge to exercisereasonablecontrol over the
introductionof evidence.It is not intendedto supersedethe order of proceedingsset
out in RCr 9.42 or to supersedethe Rulesof Evidence.This Rule exists alongwith
KRE 102, 106, and403 to give the judgesome guidanceon what to do whenevidence
questionsare not clearly governedby the Rules. Subsectionsb andc of the Rule deal
with cross-examination,a critical subjectfor criminal defenseattorneys.

Subsectiona

a Commentsmadein Rules102, 106 and403 inform the understandingof
KRE 611 a’s purpose. The judgeshall intervene to make the interrogation of
witnessesand the presentationof evidence "effective for the ascertainmentof the
truth." This languageis so broadthat it cancoversmall problemslike objectionsto
compoundquestionsor claims of "askedand answered"to sweepingquestionslike
introductionor oral statementsto explain portionsof written statementswhen used
in conjunction with KRE 106, 612, 803 or 804. At best, only a few of the many
applicationscanbe given.

b SectionElevenof the Constitutionandthe Sixth Amendmentof the U.S.
Constitutionpreservea criminal defendant’sright to confront witnesses.However,
KRE 611a gives judges authority to limit crossexaminationfor any of the three
purposesspecifiedby the Rule. Humblev. Commonwealth,887 S.W.2d 567, 572

, Ky.App. 1994; Nunn v. Commonwealth, 896 S.W.2d 911 913 Ky. 1995.
owever, denial of effective cross examinationis error that is reversible without

showingof any additional prejudice Eldredv Commonwealth,906S W.2d 694,702
Ky. 1994.

c Findingtheline wherelimitation ceasesto be reasonableandbecomesan
impositionon the right to confront is dependenton the circumstancesof eachcase.
Nunn andHumbleintimatethat wherethe jury is givenenoughinformation to make
the desiredinferencethe right of confrontationis upheld.

d The conceptsof "invited error" and"openingthe door" areoftenassociated
with KRE 611a. The Federal Courts allow inadmissibleas well as admissible
evidence in rebuttal where a party has introduced inadmissible evidence i.e.,
irrelevantor excludedfor otherreasons.This is to "neutralizeor cureany prejudice
incurredfrom the introductionof evidence."Ryan v. Bd. Police Cmmrs.,96 F.3d
1076, 1082 8th Cir. 1996.

e "Openingthe door" canresult from intentionalor inadvertentblurts by a
witnessor inquiry into subjectspreviouslyruledirrelevantor otherwiseinadmissible.
Thelattersituationis oftenproblemfor inexperiencedattorneyswho wish to pressthe
line but do not know whereit is.

U’ KRE611a is often appliedafter a badsituationarises.KRE 103a and
d andKRE401-403are expectedto bring the problemout beforethejury is exposed
to improper information. KRE 611a can be used as a justification for preemptive
action. Butoftenit is usedwhenaproblem hasarisenandthejudgemustdecidewhat
stepsshort of mistrial might be takento correctthe problem.

g KRE611a andKRE 105 can be read togetherto imposea duty on the
judgeto give limiting instructionsonhis own,without requestof a party. Certainlythe
Rule authorizesthe judge to do so. Presentationof evidenceof limited admissibility
can be effective for the ascertainmentof the truth only when properly limited by

dmonition.However,the secondsentenceof KRE 105a is a penalty on appeal,not
a restrictionon the actionsthat a trial judge can take.

h Subsectiona2 permitsthejudgeto control thepresentationof evidence
to avoid needlessconsumptionof time. This presumesthatthejudgewill heedher

__________________________________________

55

______________________



I I TheAdvocate,Vol. 19, No. 1, January,1997 -

ethicalduty underCJC3AK4 to accordevery person‘and his lawyert full right to be NOTES
heardaccordingto law. KRE 61 1a2 doesnot authoriethejudgeto practicethe case
for the partiesor to exclude evidencebecauseproductonof the evidencemight delay
proceedings.

1. This subsectionmayfigure in a determin4tionof whethera party should
be allowedto introduceextrinsic evidenceunderKRE lO6. If thepresentationof such
evidencewould involve delaysto obtain witnesses,thejudge:hasauthority underthis
sectionto requireintroductionof the evidenceat a latr time.

U Subsectiona3 at its simplest level uthorizes the judge to stop
bickeringbetweena witnessanda lawyer or "browbe4tingthe witness."CJC3AX8
has placeda more clearlydefinedburdenon thejudgeto preventaction disrespectful
of a witnessby requiringthejudge to control proceedirIjso that lawyersrefrainfrom
umathfestingbias or prejudiceagainstparties,witnesse , counselor othersunlessrace,
sex,religion,nationalorigin, disability, age,sexualode tationor socio-economicstatus
or other similar factorsare issuesin the proceeding."

k For somereason,theinaudibility of tap recordingshasbeena subject
of interestunder this Rule. Pursuantto KRE 611 and 403, the judge decides
-whetherthe technicalproblemswith a taperesulting ii3 inaudibleportiènsareserious
enoughthat the jury would be misled as to their conei* or are such that the tape
would be untrustworthy. Gordon v. Commonwealth, 916 S.W.2d t76, 180 Ky.
1995; Perdue v. Commonwealth, 916 S.W.2d 144, 155 Ky. 1995; Norton V.

Commonwealth,890 S.W.2d632 Ky.App. 1994.
1 The judge may considerthe use of an accUratetranscriptiofa recording

or testimonyof one of the participantsto supplementor substitute for a tape. The
judge may use thesedevicesto fill in the inaudibleiçortions. However, the witness
cannotbe an ‘interpreter" of thetape. He musttestifrfrom memory.Gordon,p. 180.
Federalpracticeauthorizesthe useof suchcompositetapes.U.S. v. Scarborough,43
F.3d 1021, 1024 6th Cir 1994.

Subsectionb

m Kentucky permits wide open cross-examinationwhich meansthat the
cross-examinermay go into any relevant issue, including credibility, subject to
reasonablecontrol by thejudge. DeRossettv, Commonwealth,867 S.W.2d 195, 198
Ky. 1993.

n There are two limitations on cross. The judge may preclude cross
examinationon mattersnot raisedon direct "in theinterestsof justice" and thejudge
mayprohibit leadingquestionsexceptwhencrossexaminationis onthe subjectmatter
of direct examination. Both KRE 611a and 403 authorize the judge to place
"reasonable"limits on the timing andsubjectmatterof crossexamination.

o In 1996,the GeneralAssembly amendedKRS 431.350yet againto try to
make it possibleto havean upsetchild in a sexualoffenseprosecutionexaminedand
crossexamined"in a room other thanthe courtroom,’ andoutsidethe presenceof the
defendantwho can only look on via TV. Aside from the constitutional problems
resulting from this interferencewith face-to-faceconfrontation,the statutepurports
to authorizethe judge to limit crossexaminationwhichDrumm [Comment 101-a]
forbids. This statutecannotbe enforcedbecauseit is an illegal attemptto bypassthe
Rule’s adoption processset out in KRE 1103.

Subsectionc

p A leading questionis onethat suggeststhe answerto the witness.[CR
43.05]. This contrastswith the open-endedquestionswith which direct examination
is to be made.Forexample,"You wererobbedon March 15th,weren’t you?" is leading.
"Did anythinghappento you on March 15th?" is not a leadingquestion.

F I
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q Foundationor set-upof questionsarenot leading eg, Wereyou in the NOTES
Kroger on March 15th? Did somethinghappen?Did you seewhat happened?What
happened?"The first three questionsrequire yes or no answersbut they are not
leading. They are foundation questionsrequired by KRE 602 to show personal
knowledgeand are unobjectionable.The old rule of thumb that leading questions
requireyes or no answersis too unreliableto be used.

r The Rule permits leadingquestions"to developthe testimony,"which is
anotherway of sayingthat if alittle leading will get anexcited,confusedor verbose
witnesssettled down and testifying, the practiceshould not be discouraged.This
portionof theRule permitsleadingof child witnessesor personswith communication
problems.

s A hostilewitnessmaybe led on direct examinationwhenhis answersor
lack of answersshow that the witness will not testify fairly andfully in responseto
open-endedquestions.The identity of the personwho subpoenaedthe witness has
nothingto do with hostility. Hostility,mustbe shownbeforethe requestto useleading
questionsis made.

t The lead officer or detectivein a caseparticularlyif identified as the
representativeof theCommonwealthor asa personessentialto thepresentationof the
Commonwealth’scaseunderKRE 615 is "a witnessidentified with an adverseparty"
andcan be led on direct examinationby the defendant.

Rule 612 . Writing usedto refresh memory.

Except as otherwise provided in the Kentucky Rules of Criminal
Procedure,if a witnessusesa writing during the courseof testimony for the
purpose of refreshingmemory, an adverseparty is entitled to have the

writing produced at the trial or hearing or at the taking of a deposition, to
‘1nspect it, to cross-examinethewitnessthereon,andto introduce in evidence

those portions which relate to the testimony of the witness.If it is claimed
that the writing containsmatters not related to the subject matter of the
testimony,the court shall examinethewriting in camera,exciseanyportions
not so related, and order delivery of the remainder to the party entitled
thereto. Any portion withheld over objectionsshall be preservedand made
available to the appellatecourt in the event of an appeal.
HIST: Enacted1990 Ky. Acts ch. 88, sec.45; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec.34. V

COMMENTARY

PURPOSE/PREMISE:This is a specialversionof the rule of completeness
that is usedwhena witness "usesa writing during the courseof testimonyfor the
purposeof refreshingmemory."If the writing was not providedin pretrial discovery,
the adverseparty, in fairness,shouldhavea chanceto see the completedocument.
Otherwise,jurorsmight be misled. The rule doesnot describewhat "refreshment"is.

a Refreshmentof memory is often a preludeto introductionof out of court
statementsas a hearsayexceptionunderKRE8035. Formerly,a partyhadto fail to
refresh the memory of the witness before introducing the record as substantive
evidence,butthis is no longerthe case.If thewitnesscannotremember,theproponent
can try leadingquestions,KRE611a,a writing, a photographor some otherprompt
to jog the witness’smemory. Becausethe othermatteris usedonly to refresh,there
is no requirementthatit be preparedby the witnessor that thewitnessevenknow of
its existence.

b Refreshmentis not specificallyprovided for in therules KRE601b and
02 establishoral testimonyfrom personalmemoryas the norm,but if the witness’s

memoryis not up to thetaskandthejury will therebygetlessthanthe full truth, the
judge mayallow refreshmentunderthe generalauthorityto avoid wasteof time and
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to makethe presentationeffective for discerningthe truth. KRE611 NOTES
c There is no setprocedurefor refreshment.At minimum the proponent

shouldbe able to show the judge that the witness had causeto know the subject
matterof the desiredtestimonybut that for some reason,stage fright, passageof
time, illness,etc., the witnesscannotrecall or cannotrecall well enoughto testify
coherently or effectively about it. The judge may require the proponentto get
permissionto refreshor may leave it to the adversepartyto object.

d If the witness’smemoryis refreshed,the writing or otherpromptshould
be takenaway from the witness so shecantestify from memory.Leading questions
shouldbe discontinuedat this point.

e If the refreshmentfails, the witnessis disqualifiedto testify for lack of
personalknowledge,ERE602, andcannottestify. Whetherthe witnessis disqualified
from testifyingat all or only disqualifiedas to certainsubjectmattersis a judgment
call pursuantto K-RE403 and611a. If the witnesshasalreadytestifiedto somefacts,
the adverseparty may haveto file a motion to strike, K-RE 103a, or a motion for
mistrial,dependingon the party’s estimateof the effectivenessof aninstructionto the
jury to ignorethe testimony.

f If the witnesscannottestify from memory,he maystill be the conduit for
recordedrecollectionunderK-RE8035, if hecan satisfy the foundationrequirements
of that rule.

g "Use" of the memorypromptis the key conceptfor determiningwhether
the adverseparty is entitled to examinethe writing. Prosecutorssometimemail
transcriptsof statementsor othernotes to witnessesweeksbefore trial. Sometimes
witnessesreview thesepromptsjust before going into the courtroomto testify. In
either case,becausethe prompt was "used" to refreshmemory, the adverseparty is
entitled to look at the writing. The adverseparty may askaboutuseof prompts as a
pretrialmotion or may elicit this informationon crossexamination.

K-RE 612 differs from the federal rule which containsa specific subsection
which allows the judge to order accessto statements.The Kentucky language
mandatesaccessif the prompt is ‘used.’

h The firstphraseof therule, "exceptasotherwiseprovidedin the Kentucky
Rulesof Criminal Procedure,"subordinatestherelief availablein this rule to therelief
providedfor in RCr 7.24 and7.26.

1 The rule appliesto a witnesstestifying at a trial, hearingor deposition.
j If the proponentof the witnessclaims that partsof the writing do not

relate to the subjectmatterof the refreshment,the judgeis requiredto makean in
camerainspectionof the writing to determineif some partsshouldbe deletedbefore
the writing is turned over to the adverseparty. Presumablythis is a K-RE 401-403
determination.

k KRE 509 provides that a party may waive a privilege by voluntarily
disclosingor consentingto disclose"any significantpart" of the privileged matter. If
the writing that the proponentwantsto useto refreshhasprivilegedmatterin it, the
proponentmust asserttheprivilege beforeusingthe writing as a prompt.

1 Policeofficers aswitnessesare a particular problem. Officers typically will
testify or beled to testify thatbecausethe investigationtook placeseveralmonthsago
andbecausetheyhavehadseveralothercasesin themeantime,theydo not remember
all of the detailsof the subjectmatterof their testimony.They thenproceedto testify,
ostensiblyfrom memory,but actuallyusingtheir casefile as a crib sheet.Clearly this
hybrid form of testimony is not personalknowledge, refreshedmemory or recorded
recollection.Thejudge hasauthorityto allowthis hybrid form of testimonyunderKRE
611a & b if hefinds that it will contributetowardascertainmentof the truth and
avoid wastedtime. But thejudge mustconsiderthe likelihood that thejury might be
misled. Thejudge should requirethe proponentto show the following before allowing
this hybrid form of testimony:

1. That the officer’s testimony is actually needed.Much of an officer’s
testimonyconcernsirrelevantdetailsof a police investigation.
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2 That the officer cannottestify coherentlyfrom memory alone NOTES
3. That a readingof recordedrecollectionis nota sufficientsubstitutefor the

officer’s testimony.KRE8035.
4. That the officer’s testimony will be basedmostly on presentpersonal

knowledge and that the writing or prompt will be usedonly to fill in
occasionaldetails.

5. That the jury will be able to distinguishthe portionsof testimonythat

come from personalknowledge from the portions derived from other
sources.

Rule 613 . Prior statementsof witnesses.

a Examining witness concerning prior statement. Before other
evidence can be offered of the witness having made at another time a
different statement, he must be inquired of concerning it, with the
circumstances of time, place, and persons present, as correctly as the
examining party canpresent them; and, if it be in writing, it must be shown
to the witness,with opportunity to explain it. The court may allow such
evidenceto be introduced when it is impossible to comply with this rule
becauseof the absenceat the trial or hearing of the witness sought to be
contradicted, andwhen the court finds that the impeaching party hasacted
in good faith.

b This provision doesnot apply to admissionsof a party-opponent
asdefined in KRE 801A.
HIST: Enacted1990 Ky. Acts ch. 88, sec.46; amended1992 Ky. Acts ch. 324, sec.16;
renumbered7/1i92 pursuantto 1992 Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE:The languageis thatof CR 43.08with a different rule
numberattached.Its purposeis to fix the foundationrequirementsfor impeachment
by introduction of out of court statements.CR 43.07, applicable to criminal cases
throughRCr13.04,allows an attackon thecredibility of awitnessby showingthatthe
witness and "made statementsdifferent from his presenttestimony." The fact of
different statementstogetherwith thejudge’s admonitionlimiting thejury’s useonly
to reflection on the credibility of presenttestimonyconstitutes"strict’ or "straight"
impeachment.This usehas survivedenactmentof the evidencerules.

However,for 28 yearsKentuckyhasallowedintroductionof prior inconsistent
statementsas substantiveevidenceas well, Jettv. Commonwealth,436 S.W.2d 788
Ky. 1969,uponcompliancewith CR43.08foundationrequirements.Not surprisingly,
substantiveuseof out of court statementshaseclipsedstraight impeachment.K-RE
801Aa1 is the rule enactmentof the Jett rule anda rejection of the more limited
federalrule approachto substantiveuse.

Subsectionb of thisrule exemptspartyadmissionunderKRE801Abfrom the
foundationrequirement.

a Substantiveuse of prior statementsis discussedin detail in Rule 801A.
The foundationfor both usesis discussedhere.

b The rule requiresthe examinerK-RE 607 allows a party to impeachhis
- own witness,to notify the witnessof the time, place andcircumstancesof the other

tatement,essentiallyto refreshhis recollectionas to the makingandsubstanceof the
V otherstatement.If the witnessrecallsthe statement,the witnessmayadmit thatthe

otherstatementis moreaccuratethan in court testimonyor may try to reconcilethe
statements.The witnessmaydenymaking the otherstatement.
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c The foundationis not elaborateas the following exampleshows: NOTES
1. Witnesstestifiesthat defendantis the personwho robbedhim.
2. Examinerasksthe following questions:

A "Do you recall talking about this casewith Officer X on March

15, 1996 at LPD Headquarters?" "Yes."
B. "WereDetectivesY and Z therealso?" "Yes."
C. If the otherstatementis in writing, it is presentedto the witness

to review.
D. If not in writing, the examinerasks Did you tell them that you

could not identify the robberbecausehe wore a mask?"
E. If in writing, the examinerreads exactly what is on the page:

‘Did you tell them "I, uh, I could not say because,urn, urn, he
had like a maskthat he was wearing’."

d The witnesswill answer"yes, no, or I don’t know." If the answer is yes,
the witness then must be allowed to explain apparentdifferences.If the witness
admitsthatthe otherstatementis moreaccurate,thereis no needto examinefurther
becausethe witnesshasadoptedthe other statement.,

e If the witnessdeniesor cannotrecall making the statementor cannot
recall the substanceof the otherstatement,this rule andCR 43.07allowsintroduction
of otherevidenceto show that the otherstatementwas made,that it was different
from trial testimony, that a witness who has made two different statementsis
untruthful, and that the testimony of such a witness should be disregarded.The
adverseparty mayrequesta limiting admonition.

f K-RE 801Aa1 exempts the different statement from the hearsay
exclusionaryrule, K-RE 802. Becausethe statementis relevant,it maybe introduced
as evidencethat the truth is somethingotherthan the witnessestrial testimony.

g The plain languageof this rule and of KRE 801Aapresumethat the
makerof the different statementwill be presentandsubjectto questioningaboutthe
circumstancesof the statementandhow it cameto be made.The secondsentenceof
KRE 613 allows introduction of the different statementwhen the witness is not
presentandwhenthejudgefinds thatthe "impeachingpartyhasactedin goodfaith."

h CR43.07andK-RE 613 usethe word "different." KRE801a1 usesthe
word"inconsistent"to describethetypesof statementsthattriggerimpeachment.Both
words imply that the in court testimonydiffers from the out of court statementby
addingor deletingsome details. It is not necessaryfor the statementsto be outright
contradictoryof eachother.

i Thejudge must decidewhetherthe differenceor inconsistenciesin the
statementsaresufficienttojustify impeachment.Impeachmenton "collateral" matters
is not encouraged.K-RE 403; 611a2.

j Theproponentof a witnessdoesnot haveanabsoluteright to rehabilitate
the witnessby showing other statementsconsistentwith the trial testimony.K-RE
801Aa2 limits the useof consistentstatements.

k Partyadmissionsdo not requireafoundationbecausetheyareadmissible
on the ground that a party andthe personsassociatedwith the party shouldknow
aboutthem.Thus, the partyhasno reasonto complainwhentheyareintroduced.

Rule 614, Calling and interrogation of witnessesby court.

a Calling by court. The court may, on its own motion or at the
suggestion of a party, call witnesses, and all parties are entitled to
cross-examinewitnessesthus called.

b Interrogation by court. The court may interrogate witnesses,
whether called by itself or by a party.

c Interrogation by juror. A juror may be permitted to address
questionsto a witnessby submitting them in writing to the judge who will

__________________________________________
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ecideat his discretion whether or not to submitthe questionsto the witness NOTES
‘ for answer.

d Objections. Objectionsto the calling of witnessesby the court, to
interrogation by the court, or to interrogation by ajuror may be madeout of
the hearing of the jury at the earliest available opportunity.

HIST: Enacted1990 Ky. Acts ch. 88, sec.47; amended1992 Ky. Acts ch. 324, sec. 17;
renumbered7/1/92 pursuantto 1992 Ky. Acts cli. 324, sec. 34.

COMMENTARY

PREMISE/PURPOSE: The Commentary, p. 66,saysthatthe authorityof the
judge andthejury to questionwitnessesis well establishedin Kentucky law. This rule
formalizesthe procedureby which questionsmaybe asked.The Commentarysuggests
that judge andjuror questionsshouldbe usedsparingly.

a The obviousdangerofjudgequestioningof witnessesis that thejudge will
become,in factor in thejury’s view, an advocatefor oneside. U.S.v. Albers, 93 F.3d
1469,1485 10th Cir. 1996.KRE611 a1 chargesthejudge to helpthejury to find
the truth of the case.But Kentuckyhasalways followed aparticularly strict rule of
adversarypresentationof evidenceto avoid undueinfluenceof the trial judge on the
fact finding process.Whoi-tonv. Commonwealth,570 S.W.2d 627, 634Ky. 1978,
dissent.Thejudge hasthe duty to makesurethat the jury is not misled. K-RE403.
The judge is not the guarantorthat every importantfact is madeknown to thejury.

b Jurors,asthe solefact findersin a criminal trial RCr 8.22, mustknowall
relevantandadmissiblefactsaboutthe case.But thejury is not usuallysophisticated
enoughto discernthe differencebetweenwhatit wantsto know andwhatit is allowed
to know. Subsectionc allowsjurors to submitwritten questionsto thejudge who will
ecidewhetherthe questionsmaybe asked The requirementof written questionsis
argely ignoredalthough the substanceof the questionsusually is preservedon the

videotapeor stenographictranscript.
c As with judge questions,the dangerwith juror questionsis that jurors

may be transformedfrom neutral fact findersto inquisitors or advocates.They may
becomeeither after the caseis submittedfor deliberation, but not before. U.S. v.
Ajinal, 67 F.3d 12 2d Cir. 1995.

d To avoid problemsof diplomacy,Subsectiond allows delayedobjection.

Rule 615 . Exclusion of witnesses.

At the request of a party the court shallorder witnessesexcluded so
that they cannothear thetestimony of other witnessesandit maymake the
order on its ownmotion. This rule doesnot authorize exclusionof:

1 A party who is a natural person; V
2 An officer or employeeof a party which is not a natural person

designatedas its representativeby its attorney; or
3 A personwhosepresenceis shownby aparty to be essentialto the

presentationof the party’s cause.
HIST: Enacted1990 Ky. Acts ch. 88, sec.48; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE: The common law neverexpectedpeopleto behaveany
betterthantheyhad to. To prevent intentionalor unwitting modificationof testimony,

.Ihe
judge alwayshas had authority to excludewitnessesfrom the courtroomduring

hetestimonyof otherwitnesses.This rule differs from RCr 9.48becauseunderK-RE
615 thejudge must exclude witnessesupon the requestof a party. The judge may
excludewitnesseson herown motion.The rule doesnot specifyasanctionforviolation
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of the rule. Penaltiescan rangefrom contemptfor the one violating the separation NOTES
orderto prohibition of that witness’stestimony.The severityof the sanctionsis left to
the discretionof thejudge.

a Subsection1 of therule is unnecessaryin acriminal casebecauseSection
11 of the Constitutionentitlesthe defendantto meetthe witnessesface to face. RCr
8.281 mandatesthe defendant’spresence"at every critical stageof the trial" Thus,
Subsection1 is written primarily for civil cases.

b This rule is so firmly establishedthat it is easy to overlook the
constitutionalinfringementthat exclusionnecessarilyentails.All trials on the merits
in criminal casesarepublic proceedings.Both the defendantandthe generalpublic
haveconstitutionalrights to demandadmissionof relatives,friends andthe general
public to all criminal trials. [Section 11; First Amendment].The basis for the rule is
that exclusion of witnesses‘is necessaryto protect the integrity of the fact finding
process.If that purpose is not served by exclusion in a particular situation, the
constitutionalright of opennessshouldprevail.

c In Humble v. Commonwealth,887 S.W.2d 567, 571 Ky.App. 1994,
the courtheldthat theCommonwealth’sAttorneycould designateaJeffersonCounty
PoliceOfficer as a representativepursuantto KRE 6152. Humblehadmaintained
that thedesignationhadto beon the basisof necessityunder Subsection3. The result
in Humble requiresa too-expansivereadingof the terms "officer or employeeof a
party." The partyis theCommonwealthof Kentuckywhich,by law, appearsin circuit
courtonly throughtheCommonwealth’sAttorney,KRS15.7251,justas acorporation
appearsthroughits counselor officers. A statepolice officer or someoneemployedby
the central governmentof the state can qualify under the languageof the rule.
However, city andcountypolice officers are employeesof the city or county. Sheriffs
andtheir deputiesarecounty officers. Humble is wrong becauseit ignoresthe plain
languageof the rule.

d Any party can use subsectionc. Often a party will have an expert
witnesssit at counseltableor in the courtroom as apreludeto theexpert’stestimony
basedon observationsmadeduring trial or what the witnesshasheardin court. An
expertis not exemptedfrom separationbecausesheis an expertwitness.The party
wishingto excusetheexpertfrom separationmustobtain thejudge’spermissionunder
subsection3.

e The rule doesnot limit the numberof personswho can be exemptedfrom
the separationorder. If the governmentrequiresthreeofficers to make sure its
presentationis correct,federalcourtsallow it. U.S. v. Jackson,60 F.3d 128 2d Cir.
1995. By the samereasoning,if the defendantneedstwo or more expertsin the
courtroom,thejudge may permit this.

I If police officers are exempt from separationunder Subsection2, as
Humble holds, their relevantout of court statementsare also exemptedfrom the
hearsayexclusionaryrule becausetheyarestatementsof theparty’s agentor servant
concerninga matterwithin the scopeof employment.K-RE801Ab4. Thismeansthat
relevant statementsof the officer designatedas a representativecan be introduced
without any showingof inconsistencyor the K-RE 613a foundation.

Article VU. OpinionsandExpert Testimony

Rule 701 . Opinion testimony by lay witnesses.

If the witnessis not testifying asan expert, the witness’testimonyin
the form of opinions or inferencesis limited to thoseopinions or inferences
which are:

a Rationally basedon the perception of the witness; and
b Helpful to a clear understanding of the witness’ testimony or the

determinationof a fact in issue.
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JIST: Enacted1990 Ky. Acts ch. 88, sec. 49; renumbered7/1/92 pursuantto 1992 NOTES
Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE:Opinionstendto usurpthejury’s function of deciding
the facts of a caseby offering the witness’sview of what the evidencemeansin place
of factual statementsfront which the jury can drawits own conclusions.That said,
however,it is only fair to recognizethat opinionsareofferedthroughoutthe courseof
anytrial. Article Sevenregulatesopiniontestimony.KRE701 limits opinionsgivenby
persons"not testifying as an expert." However,this Rule governsboth lay witnesses
and "experts" as long as thesewitnessesare not testifying as personsparticularly
skilled in somefield of expertise.

a The decision to allow opinion testimonyby non-expertsis basedon a
determinationthatthe opinion or inferenceis rationally basedon the perceptionof the
witnessand that the inferenceor opinion is helpful to understandingthe witness’s
testimonyor to determinationof a factin issue.The rule was designedprimarily to
allow non-expertsto expressopinions"that arein reality only ashorthandstatement
of fact." Asplundh Mfg. v. BentonHarbor Engrg., 57 F.3d1190,3rd Cir. 1995.
Courtsgenerally say that lay opinion is permissibleaboutidentification, speed,state
of health,value, andemotional state.

b Some opinions are admissiblechiefly becauseit is difficult to express
certain subject matterswithout doing so. The phrase"collective facts" is used to
describesuchsituations.In Bowling v. Commonwealth,- S.W.2d - Ky. 1996,
the Court held that K-RE 701 permitted testimonyaboutdemeanoror conduct. In
Bowling, one witnesstestifiedthat the defendanthad"just a kind of strangelook in
his eyes Another witness was permitted to say that the defendantgavehim an
"intenselook." The Court held that this testimonywasbasedon perceptionand was
helpful.

c Anothersubjectmatter for non-experttestimony is sanity. In Brown v.
Commonwealth,- S.W.2d- Ky. 1996 the Court rejecteda claimthat opinions
as to sanitycould be formedonly by expertsqualified underK-RE 702. The Court did
not undertaketo justify "lay" opinionsunderKRE 701, but insteadrelied on the long
pedigreeof the CommonLaw Rulepermittinglay opinion asto sanity.SupremeCourt
precedentallows such testimonybut this is not the sameas sayingthatKRE 701
allows it. Obviously, a non-expertwitness can observepeculiarbehavioranddraw
rationalconclusionsfrom thatbehavior.But the real issuefor admissibility is whether
suchopinionsandinferenceswouldbe helpful to "determinationof a factin issue."The
answeris that in some casestheywould, andin somecasestheywould not. In some
cases,suchaswith a malingeringparty, only an expertwould be able to seethrough
the act.Brown shouldnot be readas authorizingnon-expertopinion on sanityin every
case.Thejudge mustmakea carefulappraisalof how likely suchtestimonyis to aid
the jury to determinethe issue andhow likely it is to mislead.K-RE 403.

d No witness is qualified to give an opinion thatanotherwitnessis lying.
This issueis reservedto the jury alone.Chumblerv. Commonwealth,905 S.W.2d
488, 495 Ky. 1995; U.S. V. Sullivan, 85 F.3d 743, 750 1st Cir. 1996.

e Thereis someauthority for usingK-RE 701 as thebasisof ahybrid opinion
called "lay technical opinion" if the opinion meets the requirementsof the Rule,
personalknowledge,rationalbasisfor the inference,andhelpfulnessto thejury. Thus
whena personhasexperienceor specializedknowledgeor for onereasonor the other
does not qualify as an expert, courts may allow the opinion. In Allgeier v.

V Commonwealth,915 S.W.2d 745, 747 Ky. 1995,the Court seemedto follow this
me of analysis to uphold a decision to allow police officer not qualified as a
reconstructionistto give an opinion.
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Rule 702 . Testimony by experts. NOTES

If scientific, technical,or other specializedknowledgewill assistthe
trier of fact to understand the evidence or to determine a fact in issue, a
witness qualified as an expert by knowledge,skill, experience,training, or
education,may testify thereto in the form of an opinionor otherwise.
HIST: Enacted1990 Ky. Acts ch. 88, sec.50; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec. 34.

COMMENTARY

PURPOSEiPREMISE: This Rule authorizes testimony by trained or
experienced personson mattersof scientific technicalor other specializedknowledge
to help the jury understandthe evidenceor determineoneof the factsin issue.If the
witnessqualifies underthis rule, the witnessmay give an opinion andis excused,to
a certainextent,from thepersonalknowledgerequirementofK-RE 602. However,the
witnessis not allowed to tell the jury his opinion on an "ultimate issue"of the case.
Kentucky has no analog to FRE 704 and Kentucky Common Law has always
prohibitedsuchtestimonyon the groundthatit "invadesthe provinceof thejury," i.e.,
it is too likely to result in a jury decisionbasedon the opinion rather than on the
jury’s own analysisof all of the evidence.Renfro v. Commonwealth,893 S.W.2d795
Ky. 1995.

a The language of the Rule suggeststhree 3 requirementsthat the
proponentmust meet before a witness is allowed to testify under the rule: 1 the
witness mustbe qualified by knowledge,experience,and/or training; 2 the subject
matterof the testimonymustbe scientific, technicalor otherwisespecialized;and3
thewitnessmustbeableto presenttheinformationin a way thatwill "assist"thejury
eitherto understandthe evidencein the caseor to determinea fact at issue.

b The proponentmust satisfy the judge that the witness is qualified by
knowledge, experienceor training to talk about the subjectmatterof the proposed
testimony.The judge must be satisfiedthat the witness knows enough about the
subject to help the jury. Like other preliminary decisions, this determinationis
reviewedunderthe Abuseof Discretion Standard.Hogan v. Long, 922 S.W.2d 368,
371 Ky. 1995.

c Thus, a police officer, through experienceandstudy, maybe qualified to
expressan opinion that a mark or gougeon a door was not the resultof an attempt
to force it open.Allgeier v. Commonwealth,915 S.W.2d 745, 747 Ky. 1996.

d But a gun shopowner is not qualified to expressanopinion aboutabullet
wound. Chumblerv. Commonwealth,905 S.W.2d 488,497Ky. 1995.

e It helps to havea "credentialed"witness but it is not necessaryin all
cases.The StatePolice Lab Toolmarkand FirearmInspectorlearnsthat specialtyon
the job. But it takesa chemistto speakintelligently aboutthe three3 analysesthat
showthatwhite powderhascocainein it, eventhougha lab technicianprobably could
run the testby following an instructionbook.

f The judge may hear evidenceof the witness’squalification out of the
hearingof the jury or out of its presence.The only guide on this point is the
requirementto keepthe jury from hearinginadmissibleevidence.K-RE 103c; 104c.
If a disputeas to qualificationsis likely, the adverseparty shouldask for a hearing
so that the witnesscanbe crossexaminedon qualificationsbeforethejury hearswhat
the witnesshasto say.

g It is not necessaryto "tender" the witness as an expert. There is no
provision either in K-RE 702 or in 104a or b for the judge to announcethat a
witness is qualified. Qualification is a preliminary questionthat is exclusively the
businessof the judge. It is a legal ruling. Thejury hasno right or needto know what
that ruling is. Thejury is thereto hearwhat thewitnesssays,not thejudge’sestimate
of his qualifications.

______________________________________
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h The languageof the Rule is sufficiently broad to cover many subject NOTES
matters.Although by definition most scientific technical or specializedknowledgeis

beyondthe comprehensionof mostjurors, it neednot be so to qualify. The knowledge
mustonly behelpful to thejury in orderto qualify. DNA typingtechnologyis generally
notwell knownamongjurors.An expertcanexplain it. But the mathematicsinvolved
in predictingthe chancesof randommatchis within the knowledgeof mostjurors, it
simplyinvolvesmultiplicationof denominators.Almostanyjuror cancomprehendthis
withouthavingit explained,but bothsubjectscanbe testifiedto by a qualified expert
becausethey involve scientific technicalandspecializedknowledgeandthe expert’s
testimonycan help the jury understandwhat is going on.

i Most scientific, technicalor specializedknowledgethat a lawyer in a
criminalcasedealswith is well-foundedtheoreticallyandpractically.Criminal lawyers
dealwith ballistics,drug tests,ABO blood identification, alcohol level andthingsof
that type. These should be carefully monitored for proficiency of the operative
performingthe test.But it is only wheresomenew or unusualmethodor principal is
involved, like DNA typing, that the principles of Daubert v. Merrell Dow, 125
L.Ed.2d 469 1993, adoptedin Mitchell v. Commonwealth,908 S.W.2d 100,
101-102Ky. 1995 come into play.

j In Braun v. Lorillard, Inc., 84 F.3d 230 7th Cir. 1996, the purpose
ofDaubertwasstated.Daubertallowsopinionsof reputablescientiststo begiven, even
if their methodshavenot gainedgeneralacceptancein their areaof expertiseas long

V
as the trial judge makessure that when they testify thesescientists"adhereto the
samestandardsof intellectual rigor that are demandedin their professionalwork."
The purposeof Daubert is to exclude quackopinion testimony.

V k Becauseneitherthejudge nor the jury is equippedto evaluatescientific

innovations,

the judge must insist that a scientistwho "departsfrom the generally
acceptedmethodologyof his field and embarkson a sea of uncertainty" basehis
opinion andtestimonyon demonstrableand scrupulousadherenceto the scientist’s
creed of meticulous and objective inquiry." Braun, p. 235. There must be some
scientific basis for the testimony.

1 To determinewhether opinion testimonybasedon innovationis reliable
to admit, the judge must makeseveralinquiries:

1 The first and most important question is whether the theory or
techniquecan be tested."Mitchell, p. 102. If it cannotbe tested,thereis
no way to know if the results of the theoryor techniqueare accurateor
reliable.Reproducibleresultsarethe goalof all scientificexperimentation
becausethey provide the objective basis for judging the validity of the
theoryor process.
2 Peer review and publication in journals particularly refereed
journals are helpful indicators of the objective worth of the theory or
techniquebecausejournal articlestypically canpoint outflaws. Mitchell,
p. 102.
3 For a technicalor scientific process,Daubert encouragesproduction
of information aboutthe known or rate of error, anobjectiveindicator of
how reliablethe theoryor processis. Mitchell, p. 102.
4 "General acceptance"should be consideredas well. As noted in
Mitchell, a knowntechniquethat hasbeenableto attractonly minimal
supportwithin the community...mayproperlybe viewedwith skepticism."
Mitchell, p. 102.

m Mitchell mandatesa preliminary hearingon the admissibility of "expert
scientific testimony."The plain languagerequireshearingfor anyexpertalthough,in
ight of the policy statedin Braun, this shouldnot be so. A Daubert/Mitchellhearing

V shouldbe requiredonly wherethe process,theory or test is not well established.
n The ruling on admissibility is reviewed under the abuseof discretion

Standard.Mitchell, p. 102.

________________________________________
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o At least for the near term, any DNA evidence is subject to NOTES
Daubert/Mitchell hearings.Mitchell, p. 101.

p Unlesstheexpert’stestimonywill assistthetrier of fact, it is inadmissible.
Sometimes,as in "gardenvariety" negligencecases,no experttestimony is needed.
KentonPublic Parks v. Modlin, 901 S.W.2d 876,881 Ky.App. 1995.Evenif the
evidencecanassistthe jury, it may be excludedif the jury can understandwithout
expert intervention andthe experthas the potential to confusethe jury. Clark v.
Hauck Mfg. Co., 910 S.W.2d 247, 253 Ky. 1995.

q It is not enoughthat experttestimony"assist" the finder of fact in some
generalway. It must assistthe trier of fact either to understandthe evidenceor to
determinea fact in issue.Thesearethe limitations statedin K-RE 702.

r In Tungate v. Commonwealth,901 S.W.2d 41, 42-44 Ky. 1995, the
court upheldexclusionof a psychiatrist’s"profile" or list of "indicators"of pedophilia
by sayingthat "it will require much moreby way of scientific accreditationandproof
of probity" to justify admission.

s In Renfrov. Commonwealth,893S.W.2d795Ky. 1995,the courtheld
that anexpertinvadesthe provinceof the jury by giving an opinion as to the causeof
a motorvehicleaccidentor the fault of the drivers.

t An expertcangive an opinion on sanity.Cecil v. Commonwealth,888
S.W.2d 669, 674 Ky. 1994.

u Eventhougha witnesscannotopinethatanotherwitnessis lying, aparty
can call a witnessto testifyas to psychologicalreasonsthat explainwhy a defendant
might admit crimes that he did not commit. U.S. v. Hall, 93 F.3d 1337 7th Cir.
1996.

v It is proper to call an expertwitness to criticize the methodor theory
which underliesthe adverseparty’sexperttestimony.U.S. v. Velasquez,64 F.3d844
3rd Cir. 1995.

w In a numberof jurisdiction actions,courts recognizethe usefulnessof
expert testimony on eye witness identification, particularly in the areasof human
memoryandperception.U.S. v. Jordan, 924 F.Supp.443 W.D.N.Y. 1996.

Rule 703 . Basesof opinion testimony by experts.

a The facts or data in the particular caseupon which an expert
basesan opinion or inferencemay be thoseperceivedby or madeknownto
the expert at or before the hearing.If of a type reasonablyrelied upon by
experts in the particular field in forming opinionsor inferencesupon the
subject, the facts or data neednot be admissiblein evidence.

b If determined to be trustworthy, necessary to illuminate
testimony,andunprivileged, facts or data relied uponby an expertpursuant
to subdivision a may at the discretion of the court be disclosedto the jury
eventhough such factsor data are not admissiblein evidence.Upon request
the court shall admonish the jury to use such facts or data only for the
purposeof evaluating thevalidity andprobative value of the expert’s opinion
or inference.

c Nothing in this rule is intended to limit the right of an opposing
party to cross-examinean expert witness or to test the basis of an expert’s
opinion or inference.
HIST: Enacted1990 Ky. Acts ch. 88, sec.51; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE:The Commentary[p.69] saysthat"trial judgesshould
takean activerole in policingthe contentof the expertwitness’direct testimony." An
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xpert can be excusedto a degreefrom the requirementsof personalknowledge,KRE NOTES
V 602, andmayrely on informationthat ordinarily could not be mentionedin front of

thejury. KRE703a.The expertmaystateanopinionor drawaninference.KRE702.
Becauseof the unusual nature of expert evidence, the drafters have addedtwo

subsectionsto the Federal Rule language set out in Subsectiona to govern
presentationof otherwiseinadmissibleevidence.

a Thetext of the rule indicatesthatthe expertmaybasean opinionon facts

or dataeitherperceivedby the witnessor ‘madeknown" to her. Obviouslythewitness
may speakfrom personalknowledgeas in the case of a chemist testifying about a
chemicalanalysisthatsheconducted.Thewitnessalsocansit in the courtroomto hear
the factsor dataintroducedinto evidence.KRE6153.The witnesscanbe givena list
of factseitherbeforeor during trial andon thosefactsgive ahypotheticalopinion.The
witnessmay rely on hearsayor otherevidencenot necessarilyadmissibleunder the
rules "if of a typereasonablyrelied upon by expertsin the field."

b If the expertrelies on facts madeknown to him but not introducedinto
evidence,Subsectionb allows, "at the discretionof the court," introductionof those
factsbut only for the purposeof explaining or "illuminating" the testimonyby the
witness.Thesefacts maybe otherwiseinadmissibleunder the Rulesof Evidencebut
canbe introducedfor the limited purposeof explainingwhy the witnesshas reached
the conclusionor opinion testified to.

c BecauseSubsectionb allows introduction of otherwise inadmissible
evidence,the draftersincludeda final sentencerequiring the judge,upon requestof
any party, to admonishthe jury to limit its use of these facts to "evaluatingthe
validity and probativevalue of the experts’opinion or inference."

d In Subsectionsa andb of the rule, the judgemustresolvea preliminary

‘question

beforeallowing the expert to rely on or testify abouttheseotherfacts.
1 In Subsectiona, the judge must decidewhetherthe inadmissible
informationactuallyis "of atypereasonablyreliedupon in the particular
field informing opinions or inferences This is a KRE 104a
determinationwhich requiresthe proponentto show by apreponderance
of evidence that the standardis met. Becausethis is a preliminary
question,however,otherrules,exceptfor privilegesdo not apply andthe
judge may basethe decisionon a variety of factors.KRE1101d1.
2 ForSubsectionb, thejudge must first decide that the factsor data
are admissibleunder subsectiona. If so, the judge must then decide
whethertheinformationis a trustworthy,b necessaryto illuminatethe
testimony,andc unprivileged. If so and if the judge believesthat an
admonitionwill causethe jury to usethe evidenceproperly,the witness
may be allowedto speakaboutthe inadmissiblefactsor data.

e The CommentaryindicatesthatSubsectionb is to beusedsparinglyand
only when"necessaryto a full presentationof the experts’testimony."

f Even if the evidencequalifies underSubsectionsa or b, the judge must
subject it to K-RE 403 balancing. The Commentary notes that "under proper
circumstances,a portionof the basisof an experts’ opinion might be excludedeven
thoughindependentlyadmissibleas evidence." Obviously,the draftersintendfor very
limited introductionof otherwiseinadmissibleevidenceunderSubsectionb.

g Subsectionc is a precautionaryrule which precludesuseof Subsections
a or b to limit crossexamination.The apparentunderlyingtheory is that if the
adverseparty is willing to go into otherwiseinadmissiblemattersto attack the
witness’ opinion, this canbe allowed althoughit would be unwise,except in special
cases,to allow the proponentof the expertto do so on direct examination.

V h Port v. Commonwealth,906 S.W.2d 327, 332 Ky. 1995,provides an

Iexample
of a defensepsychiatristcrossexaminedby theprosecution.

i Oneof the obviousconcernsof the draftersis that Subsectionb might
be misusedto allow expertwitnessesto bootleghearsayinto the case.This problem
commonlyarisesin sexualabuse/assaultcasesin which a physiciantestifiesthat the
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prosecutingwitnessdescribedthe assault,theidentity of the assailant,theemotional NOTES
andphysicalpainassociatedwith the incident,andotherdetails.Usually, suchout of
court statementsareexcludedon relevanceor hearsaygrounds.KRE401; 801Aa 2.
But if the doctor relied on the statementsin forminga diagnosis,Subsectionb could

be a ground for relatingthesestatementsto the jury. If the judge decidesthat the

statementsare necessaryon direct examinationor if cross examination leads to

mentionof them,it is essentialto obtainan admonitionlimiting thestatementsto only

non-substantiveuse, as an explanationof the reasonthat the witness reacheda
particularconclusion. V

Rule 704 . Number not yet utilized.

V COMMENTARY

a The KentuckyRulesof Evidenceareunusualin that the omissionsfrom
thefinal draft areprobablyassignificant asif theyhadbeenenacted.This is another
rule that was proposedin 1989but wasnot adopted.The original proposalparalleled
thelanguageof FRE 704.The purposeof theproposedrulewasto abrogateKentucky’s
commonlaw precedentsprecludingopiniontestimonyon an "ultimateissue"of a case.
But becausethe rule was not adopted,thesecommon law precedentson "ultimate
issue"opinionsstill govern.

b The most intellectually satisfyingreasonfor excludingultimate issue
testimonyis thatthe testimonyof expertsoften carriesan "auraof specialreliability
and trustworthiness"that might persuadethejury to abdicateits fact finding duties
or disregardother more probative evidencebecauseof the sourceof the opinion.
Hester v. Commonwealth,734S.W.2d 457,458Ky. 1987.However, the courtsare
not of a single mind on this. In many instances,the courts treat expert opinion
testimonylike anyotherevidencewhichthejury mayeitheracceptor reject.Sanborn
v. Commonwealth,892 S.W.2d 542, 554 Ky. 1994.

c Kentuckycriminal law has alwaysgiven specialemphasisto the jury’s
function asthe sole factfinder in a criminal trial. RCr8.22. The ancientmodeofjury
trial demandedby SectionSevenof the Constitution requiresthis strict segregation
of dutieswhich is the reasonthat judgesare not allowedto commenton the evidence,
give instructionsthat do morethan set out the factual questionsthat thejury must
answer,or in anyotherway indicateacceptanceor rejectionof evidence.The jury is
requiredto decide whetherthe elementsof the offense, that is, the identity of the
actor,the acts or omissions,andthe culpablementalstate,havebeenshown.No one
elseis authorizedto drawtheseinferencesfrom the evidence.

d A party objectingto proposedopiniontestimonyby alay or expertwitness
shouldrely onK-RE 702 to saythat theopinion or inferenceis not "helpful’ to the jury
but instead unlawfully intrudes on a decision reservedsolely to the jury. In this
instance,the partymustrely on anycaseprecedentsthatmightbearon theparticular
issue.

Rule 705 . Disclosureof facts or data underlying expert opinion.

The expert may testify in terms of opinion or inference and give
reasonstherefor without prior disclosure of the underlying facts or data,
unlessthe court requires otherwise.The expert may in anyevent be required
to disclosethe underlying facts or data on cross-examination.
HIST: Enacted1990 Ky. Acts cli. 88, sec.53; amended1992 Ky. Acts ch. 324, sec.18;
renumbered7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec.34.

__________________________________________
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COMMENTARY NOTES

PREMISEJPURPOSE:This rule permits the proponentof an expertwitness

someflexibility in the presentationof the opinion or inferenceof the witness.Under
this rule, the expertmay give the opinion or makethe inferencebeforediscussingthe

thoughtprocessthatled to it or the factualbasisfor it. This is acceptablebecauseRCr

7.241b andRCr 3Ai provide for pre-trial discoveryof reports of scientific tests
andexperimentsandof physicalor mentalexaminations.Theadverseparty, therefore,

usuallyhassome meansto makea timely objectionto the inferenceor opinion before
the witness testifies.

a The rule is designedto give some leewayto the proponentof the expert
but the final decisionasto how expertstestify is left to the judge by the lastphrase
of the first sentence.Thejudge can always "requireE] otherwise."

b The secondsentenceof the rule insuresthe right of the adverseparty to
establishthe facts or dataon crossexaminationif they are not broughtout by the
proponentof the witness.

c The Commentarynotes that this rule changesthe procedureby which
hypotheticalquestionsare propoundedandmakesthem less necessary.

d As a generalpractice,the adverseparty shoulddemanda voir dire of any
expertwitness.KRE104a andc. This is particularlyimportantwhenan expertis
called to renderan opinion without previous disclosureof its basis. In the original
draft of this rule, a secondsubsectionauthorizedthe adverseparty to demanda voir
dire outsidethepresenceof thejury "to providesomeprotectionagainstexpertopinion
which might be insufficiently supportedby underlyingfacts or data." Although this
provisionwas deletedin the final draft, the sameprotectionis availableunderKRE
104 andshouldbe sought.

V Rule 706, Court appointed experts.

a Appointment. The courtmay on its own motion or on the motion
of anyparty enter an order to show causewhy expert witnessesshould not
beappointed,andmay require the parties to submit nominations.The court
may appoint any expert witnessesagreed upon by the parties, and may
appoint expert witnessesof its ownselection.An expert witnessshall not be
appointed by the court unlessthe witness consentsto act. A witness so
appointed shall be informedof the witness’ duties by the court in writing, a
copy of which shall be filed with the clerk, or at a conferencein which the
parties shall have opportunity to participate. A witness so appointed shall
advisethe parties of the witness’findings, if any; the witness’deposition may
be taken by anyparty; andthe witness may be called to testify by the court
or any party. The witnessshall besubjectto cross-examinationby eachparty,
including aparty calling the witness.

b Compensation. Expert witnesses so appointed are entitled to
reasonablecompensationin whatever sum the court may allow. Except as
otherwise provided by law, the compensationshall be paid by the parties in
such proportions and at such time as the court directs, and thereafter
chargedin like mannerasother costs.
HIST: Enacted1990 Ky. Acts cli. 88, sec.54; amended1992 Ky. Acts ch. 324, sec. 19;
renumbered7/1/92 pursuantto 1992 Ky. Acts cli. 324, sec. 34.

COMMENTARY

PREMISE/PURPOSE: This is RCr 9.46minusthe lastsentenceof that rule.
t is rarely usedbecausethe partiesmay hire their own expertsandevenindigents

mayapplyfor fundsto hire an expertpursuantto KRS31.190.A criminal defendant’s
right of compulsoryprocessunderthe Sixth AmendmentandSectionElevenof the
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Constitutionguaranteesthat the defendantmaycall witnesseswho havesomething NOTES
relevantandimportantto sayso the needfor this rule in criminal casesis unclear.A

court appointedexpertwho testifies in a way that damagesone or all partiesto a

litigation would createa problemanalogousto that foreseenby KRE 605 and606.A
standardform of crossexaminationinvolvesimpeachmentof anexpertby questions

about identificationwith the party, retentionon behalfof a classor typeof plaintiff
or defendant,andthe amountandcontingencyof paymentfor services.This kind of

crossexaminationwould backfirewhen addressedto a "court appointed"expertwho
would be perceivedas the judge’switnesswith no axe to grind in the case. It is best
that this procedureneverbe used.

Article VIII. Hearsay

COMMENTARY

Oneof the thingsthat nearlyall the commentatorsfind necessaryto mention
is that hearsayrules are not rules of admissibility, "...On the contrary, the rules
merely provide that certain statementsare not excluded [from evidence] by the
hearsayrule." [ABA Problems,p. 199]. Hearsaypresentsa two stepanalysis. The
proponentmust show that the proposedhearsayevidence falls under one of the
hearsayexceptions.If this hurdle is overcome,the partymustshow relevanceK-RE
401-402 and overcomeany objections of the opponent[typically Article N or VI
objections]beforethe evidencecan be introducedbeforethejury. This analysisapplies
to all hearsayissues.

Rule 801 . Definitions.

a Statement.A "statement" is:
1 An oral or written assertion;or
2 Nonverbal conduct of a person, if it is intended by the person as

an assertion.
b Declarant.A "declarant"is apersonwho makesastatement.
c Hearsay.‘hearsay"is a statement, other than one made by the

declarant while testifyingat the trial or hearing,offeredin evidenceto prove
the truth of the matter asserted.
HIST: Enacted1990 Ky. Acts cli. 88, sec. 55; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324,sec. 34.

COMMENTARY

PURPOSE/PREMISE:Becausehearsaytestimonyis a complexarea,Article
8 is organizedaccording to a plan in which hearsayis identified and defined,
prohibitedin mostinstancesandpermittedin certainwell-delineatedcircumstances.
KRE 801 defineshearsay.

a Hearsaydealsfirst of all with a "statement."It doesnot dealwith several
assertionslumpedtogetherandconsideredas a groupbecausea personmadethem at
one time out of court. One of the most important decisions in recent years is
Williamson v. U.s., 129 L.Ed.2d 482, 483 1994, which, interpretingthe federal
rules for the federalcourt system, held that a hearsay"statement"meansa "single
declarationor remark" rather than a "report or narrative." When consideringa
hearsayissuelike a confessionor a witnessinterview, thejudge must considereach
individual statement,line by line and phraseby phrase.Each individual hearsay
statementmustqualify as a hearsayexception.

b A "statement" is an assertion, oral written or nonverbal.Nonverbal
conductordinarily doesnor assertanythingbut it canin someinstances.A timely nod
or gesturecan be an answerto a questionasmuch as anoral response.However, a
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bvitness’s observationof conductandhis conclusionof what it meansis not hearsay NOTES
V

Partin v. Commonwealth,918 S.W.2d 219,222Ky. 1996.
c An assertionis "a positive statementor declaration.""Positive" in this

context implies a statementexplicitly or openly expressed.American Heritage

Dictionary, 3d ed.,p. 111; 1413 1992.
d The Commentarystatesthat the party claiming that nonverbalconduct

is an assertionhasthe burdenof showingthat it is. This is aKRE 104a decisionfor
the judge. p. 76.

e Hearsayis customarily equatedwith "out of court" statements.e.g.,
Norton v. Commonwealth,890 S.W.2d632,635Ky.App. 1994.This is correct in
mostbut not all cases.Thelanguageof Subsectionc describeshearsayasa statement
madeata timethatthe declarantis not "testifying atthetrial or hearing."Underthis
definition, unswornstatementsmadein the courtroombut not from the standas a
witnessaresubjectto hearsayanalysis.Depositions,althoughsworncross-examined
statements,arehearsay.

f Statementsmade other than in the course of testifying at the trial or
hearingmustalso be offeredin evidence"to provethe truth of the matterasserted"to
be hearsayunderSubsectionc. Both conditionsmustbe metbeforethe statementis
subjectto the hearsayexclusionaryrule, KRE802. Perduev. Commonwealth,916
S.W.2d 148, 156 Ky. 1995.

g If the proponentclaims a non-hearsayuse for the statement,he must
satisfythejudge that the non-hearsaypurposeis legitimateandthat the jury will not
be misledor confusedas to the properuse of the statement.KRE 403.

h "Investigativehearsay"is a constantproblem. Partof thetroublemay
arisefrom the phrasewhich is a misnomer. If statementson which the officer relied
are properlyadmissibleunderthis concept,they arenothearsaybecausethey arenot
fferedto provethe truth of the statements They are introducedonly to explainthe

officer’s actions.
1 But the actions of the officer must by at issue in the case for the

statementsto berelevantin thefirst place.KRE401; Daniel v. Commonwealth,905
S.W.2d 76, 79 Ky. 1995. The actionsof the officer are rarely relevant on direct
examinationby theprosecutor.The Commonwealthmustmeetits burdenof proofby
showingthe identity of the actor,commissionof prohibitedactionsor omissions,and
culpablementalstate. Unlesstheofficer’s actionsbeardirectly on oneof thesepoints
heractionsare irrelevantand it does not matterwhat the officer was told.

j Gordon v. Commonwealth,916 S.W.2d 178, 179 Ky. 1995 correctly
pointedout that "information as to the motivation" of police actionsmay be neededin
somecases"to avoid misleadingthe jury." The court also notedthat this information
"is fraughtwith dangerof transgressingthe purposesunderlyingthe hearsayrule."

k The dangerof misleadingthejury is usuallya reasonto excludeevidence,
notto admit it. K-RE403. Claims that thejury will want to know how the officer got
involved in the caseGordon,p.l’79, ignore the burdenof proof. On direct examination
the actionsof the officer are irrelevant andthereforeinadmissible.KRE 402.

1 If the defendant "opens the door" by attacking the officer or the
investigation,the officer’s actionsare relevantandthe reasonablenessof thoseactions
can be shownby revealing the information conveyedto the officer. This is the only
legitimatebasis for introductionof statementson which the officer relied. A limiting
instructionshouldbe given.KRE 105.

m Occasionallya party will claim that statementsmadein the presenceof
the other party either aren’t hearsayor fall under some exception to the hearsay
exclusionaryrule. This ideawasrejectedin Perduev. Commonwealth,916 S.W.2d
148, 157 Ky. 1995. The court noted that such statementsmight be adoptive

dmissions, KRE801Ab2, but otherwisearejust hearsay.
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Rule 801A. Prior statementsof witnessesandadmissions. NOTES

a Prior statementsof witnesses.A statementis not excludedby the
hearsayrule, even though the declarantis available as a witness, if the
declarant testifies at the trial or hearing and is examined concerning the
statement,with a foundation laid asrequired by KRE 613 and the statement
is:

1 Inconsistentwith the declarant’s testimony;
2 Consistent with the declarant’stestimonyandis offeredto rebut

an expressor implied charge against the declarant of recent fabrication or
improper influence or motive; or

3 One of identffication of a personmadeafterperceivingtheperson.
b Admissionsof parties.A statementis not excludedby thehearsay

rule,eventhough the declarant is availableasa witness,if the statementis
offered againsta party and is:

1 The party’s own statement, in either an individual or a
representativecapacity;

2 A statement of which the party has manifested an adoption or
belief in its truth;

3 A statement by a person authorized by the party to make a
statementconcerningthe subject;

4 A statementby the party’s agentor servant concerning a matter
within the scopeof the agencyor employment,madeduring the existenceof
the relationship; or

5 A statementby a coconspirator of a party during the courseand
in furtherance of the conspiracy.

c Admission by privity:
1 Wrongful death. A statement by the deceasedis not excludedby

the hearsay rule when offered asevidenceagainstthe plaintiff in an action
for wrongful death of the deceased.

2 Predecessorsin interest. Even though the declarant is available
asa witness,when a right, title, or interest in any property or claim asserted
by a party to a civil action requires a determination that a right, title, or
interest existed in the declarant, evidence of a statement made by the
declarant during the time the party now claimsthe declarant wasthe holder
of theright, title, or interest is not excludedby the hearsayrule when offered
against the party if the evidencewould be admissibleif offered against the
declarant in an action involving that right, title, or interest.

3 Predecessorsin litigation. Even though the declarant is available
asa witness,when the liability, obligation, or duty of a partyto a civil action
is based in whole or in part upon the liability, obligation, or duty of the
declarant, or when the claim or right assertedby a party to a civil action is
barred or diminished by a breach of duty by the declarant, evidence of a
statementmade by the declarant is not excludedby the hearsay rule when
offered against the party if the evidence would be admissible against the
declarant in an action involving that liability, obligation, duty, or breach of
duty.
HIST: Enacted1990 Ky. Acts ch. 88, sec. 55; amended1992 Ky. Acts ch. 324, sec. 20;
renumbered7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE:The threeSubsectionsof this Ruledealwith principles
that are well established,statementsof witnesses, admissionsof parties and
admissionsby privity. Admissionsby privity do not often figure in criminal casesand
thereforetheyarenotdiscussedhere.TheFederalRuleflatly declaresthat thesetypes
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f statementsare not hearsay.Kentucky merely excepts them from the Hearsay NOTES
ExclusionaryRule. The history of the JettRule is given in KRE 613. Kentucky also
differs markedly from the Federal Rule on the types of statementsthat can be
qualified under K-RE 801Aa1. This Rule removes the barrier that prevented
statements formerly admissible only as impeachmentfrom being admitted as
substantiveevidence.

a Subsectiona allows any party to question a witness about prior
statementsaslongas the witnessis the declarant,testifiesat trial, is examinedabout
the prior statementpursuantto KRE 613 andthe statementis either1 inconsistent
with the witness/declarant’stestimony,2 consistentwith testimony and offeredto
rebut an allegationor recentfabricationor corruptmotive, or 3 one identifying a
personafter the witness/declaranthas"perceived"the person.

b The Jett principle is carriedon by Subsectiona1 and is basedon the
belief that as long as the declarantand the personclaiming that the out of court
statementwasmadearepresentandsubjectto crossexamination,"thereis simply no
justificationfor notpermitting thejury to hear,assubstantiveevidence,all theyhave
to say on the subject and to determine wherein lies the truth." Porter v.
Commonwealth,892 S.W.2d 594, 596 Ky. 1995.

c This premiseled the draftersto reject the FederalRule languagewhich
allows prior statements,but only thosegiven "under oath" at legal proceedingsor
depositions.

d If the declarantwitnessadmitstheotherstatementwasmade,no further
examinationis necessary.If thedeclarantiwitnesscannotrememberor deniesmaking
the statement,otherevidenceshowingthat it was made andits substancemay be
introduced.

V e Until recently,misuseof consistentstatementswas a big problem. The

Jlanguage
of the Rule seemsclear.Consistentstatementsmay be usedupon proper

foundationbutonly for purposesof rebuttinganexpressor impliedchargeagainstthe
declarantlwitnessof 1 recent fabrication or 2 improper influence or motive.
Prosecutorsin particular overlookedthe limitation to rebuttaluse andthe limited
issuesfor which the Rule providedexemptionfrom the HearsayExclusionaryRule.

f In Smith v. Commonwealth,920 S.W.2d 514, 516-517Ky. 1996and
Fields v. Commonwealth,904 S.W.2d 510, 512-513Ky.App. 1995, the courts
discussedthe Subsectiona2 andproperlylimited its use.In Fields,the court noted
that the Rule "preservesthe conceptthat the problemsadmitting [prior consistent]
testimonyoutweighits cumulativeprobativeeffect exceptin certaininstances."

g The Court recognizedthatwherea party claimsthat "collateraleventsor
motives" havecauseda witness’stestimonyto becomeuntrustworthy,a consistent
statementmadeat a time whenthe motiveor influencecouldnot havebeena factor
is 1 relevantto answerthe chargeof untrustworthinessand2 reliableenoughto
qualify for exemptionfrom the HearsayExclusionaryRule.

h TheFields Court pointed out that prior consistentstatementscannotbe
used "buttresstestimonycalled into issue as a result of faulty memory, inability to
observeor anyof the hostof reasonsfor challengingtestimony."

i The Smith Court identified the danger of bolstering and noted the
SupremeCourt’s recordof condemningtestimonyof socialworkersandpolice officers
as to consistentstatements.The court held that in addition to improperbolstering
suchtestimony"lacked probativevalue" andwas unnecessary.

j Kentuckyhas followedthe U.S. SupremeCourt analysisset out in Tome
v. U.S., 130 L.Ed.2d 5741995 which limits consistentstatementsto thosemade
before the motive for fabrication existed.

V k Subsectiona3 is asmuch a concessionto crowdedcourt docketsas it
is a statementof rational principle. It primarily addressesthe problemof a witness

V who onceidentifiedor failed to identify andwho later,in trial testimony,eithercannot
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identify the personor now identifies the person. This Rule dealsprimarily with a NOTES

witnesswho hasforgottenwhatthe defendantlooks like.
1 Becauseof the definitionof "statement"in K-RE801a, theinconsistency

could be dealtwith underKRE801Aa1. As a policy matter,however,the drafters
choseto adopttheFederalRulelanguageto cover this subject.

m The statementof identification canbe Oral or written or it can be the act
of picking the defendant’sphotographout of a photo-pak.KRE801a.

n The Commentarymakes it clear that this is an exemption from the
Hearsay Exclusionary Rule only for the person who made the identification.
[Commentary,p. 781.

PARTY ADMISSIONS

o Subsectionb lists five instancesin which a statementattributablein
someway to apartymay qualify asan exemptionto the generalHearsayExclusionary
Rule.The commonfirst requirementof all five is thatthe statementbe offeredagainst
aparty. Whatis oftencalled"self-serving"hearsay,that is a statementthat is actually
favorableto the party cannotqualify. This requirementshouldnot be confusedwith
the statementagainstinterestwhich is governedby KRE 804b3

p A party’sown statementmaybeintroducedagainstherwhethertheparty
appearsto testify or not. Hubble v. Johnson,841 S.W.2d 169, 172, Dissent Ky.
1992. In criminal casesthe defendant’s"statement"to police is often introducedby
the Commonwealthduring its case in chief. It is important to remember the
Constitutionallimitations on the useof the defendant’sstatementsto the authorities.
Involuntary statementsmay never be used. Statementstaken without Miranda
warningscannotbe usedin chiefbut may be usedto contradictthe testimonyof the
defendant.Canter v. Commonwealth,870 S.W.2d 219, 221 Ky. 1994.

q Refusalto answercanbe a non-verbalstatement.Failureto respondto an
accusationtraditionallyhasbeenconsidereda manifestationof the accusedperson’s
beliefthattheaccusationis true.In Kentucky,however,thereis no legal duty to speak
with police eitherbefore or after arrest or Miranda rights are given. KRS519.040,
523.100and523.110only prohibit falsestatementsby a personwho choosesto speak
to police or otherauthorities.Thus,silencein the faceof an accusationby police never
shouldbe construedas a non-verbalstatementthat might qualify underthis rule.

Silencein the face of an accusationby a privatepersonmayor maynot be a
non-verbalstatementalthoughin asocietyinfluencedby theknowledgethat "anything
you say may be used againstyou" it is perhapsbecoming unreasonableto expect
anyoneto respondto accusations.See:Perduev. Commonwealth,916 S.W.2d148,
158 Ky. 1995. V

r Obviously, a nod or anoral indicationthat aparty believesthatanother’s
statementis true can qualify anotherperson’s statementas an exceptionunder
Subsectionb2.

s An indigent criminal defendantwill rarely have a spokespersonand
thereforeSubsectionb3 is unlikely to play a prominentpart in criminal defense
practice.

t Subsectionb4 may well apply to statementsmadeby the attorneyfor
theCommonwealth,police officers or defensecounsel.See:Comment615W.Attorneys
appearingon behalfof a party are agents.Clark v. Burden, 917 S.W.2d 574, 575
Ky. 1996.For defensecounsel,thereis a practicalreasonfor RPC 1.6which forbids
disclosureof "informationrelatingto therepresentationof a client."Any disclosureby
the attorneymaybe introducedagainsttheclient underthis Subsectionof KRE801A.

u Subsectionb5 dealswith statementsmadeby otherparticipantsin a
conspiracythat are introducedagainstthe defendantwho waspart of the conspiracy.
If such statementsqualify, they may be usedas substantiveevidenceagainstthe
defendant.The analysisfor suchstatementsis as follows:
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1. Obviously, thejudge must first determinethat a conspiracyexisted NOTES

andthat thedefendantwasinvolved.KRE104a;Bourjailly v. U.S.,483
U.S. 171 1987.
2. Thejudge mayconsiderthe profferedstatementas evidencethat the

conspiracyexistedbecausethe Rulesof Evidence do not apply to KRE

104a determinations.KRE1101d1; Bourjailly.
3. But most jurisdictions require additional independentproof of an
existingconspiracybeforethefinding canbe made.e.g.,U.S.v. Clark, 18
F.3d 1337 6th Cir. 1994.
4. The judge must also find that the proffered statementwas made
while the conspiracywas going on andthat it was "in furtherance"or
servedsome purposefor the successof the conspiracy.
5. If the proponentmeetsthe requirementsandKRE 403 does not
justify exclusion,co-conspiratorstatementsmaybe introduced.

Rule 802 . Hearsay rule.

Hearsayis not admissibleexceptasprovided by theserules or by rules
of the SupremeCourt of Kentucky.
HIST: Enacted1990 Ky. Acts ch. 88, sec.57; amended1992Ky. Acts ch. 324, sec.21;
renumbered7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSEIPEEMISE:Trial is premisedon sworn testimony,KRE603,by a
witness with personalknowledgeof the subjectmatter of the testimony,KRE 602,
ubject to crossexamination.KRE 611 b; 6th Amendment;Section11. The witness
ho relateswhat the declaranttold her merely passesalong what she heard.The

witness can be sworn and cross examinedabout the circumstancesin which the
statementwas madebut the witness does not have personal knowledge of the
truthfulnessofthe statementandthereforecrossexaminationdoesnotreachthereally
importantpart of the testimony. Hearsayis excludedas much for lack of personal
knowledgeas for denialof effective crossexamination.

a This rule makesthe admissibilityof hearsaythe exclusiveresponsibility
of the SupremeCourt which is the only agencyof governmentauthorizedto make
rulesfor the Court of Justice.Constitution,Sec.116. RCr 3.142 permitshearsayin
adult felony probablecausehearings.Theexceptionsin Article 8, KRE801A, 803and
804 also permit hearsay.

b The GeneralAssembly cannotauthorizethe useof hearsaywithout the
concurrenceof the SupremeCourt pursuantto K-RE 1102 b. For this reason,ERS
421.3503, as amendedin 1996, is void becauseit purportsto authorizeuse of
prerecordedtestimonyin child sexualabusetrials.

c KRE 802 does not apply to the proceedingsexemptedfrom the rulesby
K-RE 1101 d. Hearsayis permittedin theseproceedings.

d Theright of confrontationprotectedby the6th Amendmentandby Section
11 is animportantconsiderationin anyhearsaycase. ThefederalSupremeCourt has
long heldthat the 6th Amendmentdoesnot necessarilyprohibitadmissionof hearsay
againsta criminal defendant.Idaho v. Wright, 497 U.S. 805 1990; Earnest v.
Dorsey, 87 F.3d 1123, 1130 10th Cir. 1996. If the statementbearssufficient
"indicia of reliability" by beingeither a "firmly rooted exception"to the hearsayrule
or otherwisecircumstantially reliable,it may be admissible.Ohio v. Roberts,448
U.S.56, 66 1980;Dorsey,p. 1131. Although acriminal defendanthas a legal and
onstitutional right of effective cross examination, KRE 611 b; Eldred v.

V

ommonwealth,906 S.W.2d 694, 702 Ky. 1994,courtshavebeenwilling to
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dispensewith this requirementwhensatisfiedthat crossexaminationwill do little to NOTES
insure the reliability of the statements.

e AnalyzingHearsayIssues:the admissibilityof eachindividual remark is
determinedby consideringthe following:

1. Is the statementrelevant?Doesit haveany tendencyto makea fact of

consequenceto the determination of the action more probable or less
probable...?[KRE 4011. If not, K-RE 402 makesit inadmissibleand there
is no needto considerthe hearsayissue.
2. If relevant, is it hearsayasdefinedin K-RE 801?

a. A statement
b. Other thenone madewhile testifyingat trial
c. Offeredto prove the truth ofthe matter asserted.

3. If not, K-RE 802 doesnot apply.
4. If so, KRE802excludesit fromevidenceunlesstheproponentqualifies

it asan exceptionunderK-RE 801A, 803 or 804.
5. If the statementis not hearsayor the proponentqualifies it as an
exception, the judge must balance probative value against prejudicial
potential. [KRE 403].

Rule 803, Hearsay exceptions:availability of declarant immaterial.

The following are not excludedby the hearsayrules, eventhough the
declarant is available asa witness:

1 Presentsenseimpression.A statementdescribingor explainingan
event or condition made while the declarant was perceiving the event or
condition, or immediately thereafter.

2 Excited utterance. A statement relating to a startling event or
condition made while the declarant was under the stress of excitement
causedby the event or condition.

3 Then existing mental, emotional, or physical condition. A
statementof the declarant’s then existing stateof mind, emotion, sensation,
or physical condition such as intent, plan, motive, design,mental feeling,
pain,and bodily health, but not including a statementof memory or belief
to prove the fact rememberedor believedunlessit relates to the execution,
revocation, identification, or termsof declarant’s will.

4 Statements for purposes of medical treatment or diagnosis.
Statements made for purposes of medical treatment or diagnosis and
describingmedicalhistory, or past or presentsymptoms,pain, or sensations,
or the inception or generalcharacter of the causeor external source thereof
insofar asreasonablypertinent to treatment or diagnosis.

5 Recorded recollection. A memorandum or record concerning a
matter about which a witnessoncehad knowledgebut now hasinsufficient
recollection to enable the witness to testify fully andaccurately, shown to
have beenmadeor adoptedby the witnesswhen the matter wasfresh in the
witness’ memory and to reflect that knowledge correctly. If admitted, the
memorandum or record may be read into evidencebut may not be received
as an exhibit unlessoffered by an adverse party.

6 Recordsof regularly conductedactivity. A memorandum, report,
record, or datacompilation, in any form, of acts,events,conditions,opinions,
or diagnoses,madeat or near the time by, or from information transmitted
by, a personwith knowledge,if kept in the course of a regularly conducted
businessactivity, and if it wasthe regular practiceof thatbusinessactivity
to makethe memorandum, report, record, or data compilation, all asshown
by the testimony of the custodianor other qualified witness, unless the
sourceof information or the methodor circumstancesof preparation indicate
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ck of trustworthiness The term "business" as used in this paragraph NOTES
V includesbusiness,institution, association,profession,occupation,andcalling

of every kind, whether or not conductedfor profit.
A Foundation exemptions.A custodianor other qualified witness,as

required above, is unnecessary when the evidence offered under this
provision consistsof medicalcharts or records of a hospital that haselected
to proceedunder the provisions of KRS 422.300to 422.330,businessrecords
which satisfy the requirements of KRE 90211,or someother record which
is subject to a statutory exemptionfrom normal foundation requirements.

B Opinion. No evidencein the form of anopinion is admissibleunder
this paragraph unlesssuchopinion would be admissibleunder Article VU of
theserules if the person whoseV opinion is recorded were to testify to the
opinion directly.

7 Absenceof entry in recordskept in accordancewith the provisions
of paragraph 6. Evidence that a matter is not included in the memoranda,
reports, records, or data compilations, in any form, kept in accordancewith
the provisions of paragraph 6, to provethe nonoccurrenceor nonexistence
of the matter, if the matter was of a kind of which a memorandum,report,
record, or other data compilation wasregularlymade andpreserved,unless
the sources of information or other circumstances indicate lack of
trustworthiness.

8 Public records and reports. Unless the sourcesof information or
other circumstances indicate lack of trustworthiness, records, reports,
statements, or other data compilations in any form of a public office or
agencysettingforth its regularlyconductedand regularly recorded activities,

V or matters observedpursuant to duty imposedby law andasto which there
ivas a duty to report, or factual findings resulting from an investigationmade
7pursuant to authority granted by law. The following are not within this

exception to the hearsayrule:
A Investigative reports by police and other law enforcement

personnel;
B Investigative reports prepared by or for a government,a public

office, or an agencywhen offered by it in a casein which it is a party; and
C Factual findings offered by the government in criminal cases.
9 Records of vital statistics. Records or data compilations, in any

form, of births, fetal deaths,deaths, or marriages, if the report thereof was
madeto a public office pursuant to requirements or law.

10 Absenceof public record or entry. To prove the absenceof a
record, report, statement, or data compilation, in any form, or the
nonoccurrence or nonexistenceof a matter of which a record, report,
statement, or data compilation, in any form, was regularly made and
preservedby a public office or agency,evidencein the form of a certification
in accordance with RilE 902, or testimony, that diligent search failed to
disclosethe record, report, statement,or data compilation, or entry.

11 Records of religious organizations. Statements of births,
marriages, divorces, deaths, legitimacy, ancestry, relationships by blood or
marriage, or other similar facts of personal or family history, contained in a
regularly kept record of a religious organization.

12 Marriage, baptismal, andsimilar certificates. Statementsof
fact contained in a certificate that the maker performed a marriage or other
ceremonyor administered a sacrament,madeby a clergyman, public official,
or other person authorized by the rules or practices or a religious
rganization or by law to perform the act certified, and purporting to have
en issuedat the time of the act or within a reasonabletime thereafter.

13 Family records. Statements of births, marriages, divorces,
V deaths,legitimacy, ancestry,relationship by blood or marriage, or other
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similar facts of personal or family history contained in family Bibles, NOTES
genealogies,charts, engravingson rings, inscriptions on family portraits,
engravings on urns, crypts, or tombstones,or the like.

14 Recordsof documentsaffecting an interest in property. The
record of a documentpurporting to establishor affect an interest in property,
asproof of the content of the original, recorded document andits execution
anddelivery by each person by whom it purports to have beenexecuted,if
the record is a record of a public office and an applicable statute authorizes
the recording of documentsof that kind in that office.

15 Statementsin documentsaffecting an interest in property. A
statement contained in a document purporting to establish or affect an
interest in property if the matter stated wasrelevant to the purpose of the
document, unlessdealingswith the property since the document was made
have been inconsistentwith the truth of the statementor the purport of the
document. V V

16 Statementsin ancient documents.Statementsin a document
in existence twenty 20 years or more the authenticity of which is
established.

17 Market reports, commercial publications. Market quotations,
tabulations,lists, directories,or other published compilations,generallyused
and relied upon by the public or by personsin particular occupations.

18 Learned treatises.To the extent called to the attention of an
expert witnessupon cross-examination or reliedupon by the expertwitness
in direct examination, statements contained in published treatises,
periodicals, or pamphletson a subject of history, medicine,or other science
or art, establishedas a reliable authority by the testimony or admissionof
thewitnessor by other expert testimonyor by judicial notice.If admitted,the
statementsmay be read into evidencebut may not be receivedas exhibits.

19 Reputation concerningpersonalor family history.Reputation
among members of a person’s family by blood, adoption, or marriage,or
among a person’s associates,or in the community, concerninga person’s
birth, adoption, marriage, divorce, death, legitimacy, relationship by blood,
adoption, or marriage, ancestry,or other similar fact of hispersonalor family
history.

20 Reputation concerning boundaries or general history.
Reputationin acommunity,arisingbefore the controversy,asto boundaries
of or customsaffecting lands in the community, and reputation asto events
of generalhistory important to the community or state or nation in which
located.

21 Reputationasto character.Reputation of a person’scharacter
amongassociatesor in the community.

22 Judgment of previous conviction. Evidence of a final
judgment,enteredafter a trial or upon a plea of guilty but not upon a plea
of nob contendere,adjudging a personguilty of acrime punishableby death
or imprisonment under the law definingthecrime, to proveanyfact essential
to sustain the judgment, but not including, when offered by the prosecution
in a criminalcasefor purposesother than impeachment,judgments against
personsotherthanthe accused.

23 Judgment as to personal, family, or general history, or
boundaries.Judgmentsas proof of mattersof personal,family, or general
history, or boundaries, essential to the judgment, if the samewould be
provable by evidenceof reputation.
HIST: Enacted1990 Ky. Acts ch. 88, sec. 58; amended1992 Ky. Acts ch. 324, sec.22;
renumbered7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec. 34. Amended803 18
1994ch. 279, §5, efT. 7-15-94 by adding"publishedtreatises,periodicals."
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COMMENTARY NOTES

PURPOSEIPREMISE:This rule representsaseriesof policy judgmentswhich

sharethepremisethat thepotential usefulnessof crossexaminationis insufficientto

justify the cost, in time and inconvenience,of bringingthe declarantto testify. These

exemptionsfrom the hearsayexclusionaryrule arepremisedon the belief that there

is somecircumstantialreasonto believethat the statementsare true or accurateat

thetime theyaremadeandthat crossexaminationis unlikely to show otherwise.Keep
in mind that the opponentis authorizedby K-RE 806 to call anydeclarantas a witness

if the opponentthinks that crossexaminationof the declarantwill be useful.

RilE 8031: This exception requires that the statement be made
contemporaneouslywith, or immediatelyafter an eventor condition.The declarant’s
statementof painuponbeingshotwouldbe an obvioususeof this exceptionas would
the declarant’sperceptionof the defendantas the shooter.The Commentarystates
that the underlyingrationalefor this exceptionis the lackof opportunityto fabricate.
[Commentary, p. 83]. See: Cecil v. Commonwealth,888 S.W.2d 669, 675 Ky.
1994.

KRE 8032: This is similar to the presentsenseexceptionexceptthat it does
not havethestrict time limitation that the otherexceptionhas.In this situation,the
statementmustrelateto a ‘startling" eventor conditionandmustbe madewhile the
declarantis still "underthe stressof excitement"causedby that eventor condition.
The requirementsarewhat the rule says. The eventmustbe of a startling nature,
theremustbe evidence that the declarantactually was placedunder stressby the
event, andthat the statementflowed from that. The key is the "durationof the state
f excitement,"althoughit is not the only consideration.See:Cecil, p. 675; Wells v.

Commonwealth,892 S.W.2d 299, 301-302Ky. 1995; Clark v. Hauck Mfg. Co.,
910 S.W.2d 247, 252 Ky. 1995.

RilE 8033: This allows the declarant’sstatementof his "thenexistingstate
of mind" emotion, sensationor physicalconditionto be given.The rule gives examples
of legitimatepurposesof suchstatements,to proveintent,plan,motive, design,mental
feeling,painor bodily health.See:DeGrellav. Elsten,858 S.W.2d698, 708-709Ky.
1993;Partin v. Commonwealth,918 S.W.2d 219,222 Ky. 1996.

KRE 8034

V a This rulehastoo oftenbeenmisapplied,particularlyin child sexualabuse
casesin which the prosecutorwould introducestatementsof the child made to a
physicianas evidenceof thetruthof the statements,eventhoughthe statementswere
really only improperbolsteringby repetitionof the child’s in-court testimony.Unless
such statementsare intendedto rebut a chargeof recent fabricationor improper
motive to testify, they do not evenqualify ashearsayexemptions,muchlessadmissible
evidenceof guilt. K-RE 801Aa2.

Unlessthe statementsareproperrebuttalunderK-RE 801A a2, their only
lawful useis as an explanationof the basis of the doctorsdiagnosisor opinion under
KRE703 b. Statementsadmitted underthis rule cannotbe usedas evidenceof the
truthfulnessoQthestatementsandthejudgemustadmonishthejury of thislimitation
upon requestof the opponent.

Therendition in 1995of Fields v. Commonwealth,905 S.W.2d510 Ky.App.
.1995 andSmith v. Commonwealth,920 S.W.2d 514 Ky. 1995,should put this

atterto rest. Thesecasesadoptedthe U. S. SupremeCourt’s analysisof the 801A
a2 languageand affirmed long-standingcommon law precedentto make it clear
that statementsof the child to the physiciancan be exemptedfrom the hearsay
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exclusionaryrule only to theextentthatachargeof fabricationor impropermotivehas NOTES

beenmade.Putsimply, the child’s or patient’sstatementsareirrelevantbolstering
until they addressthe issueslisted in KRE801Aa2.

b It is not difficult to usethis rule properly.The statementsmustbe made

to a physicianor some medicalworker for the purposeof assistingthe physicianto

makean accuratediagnosisor to renderappropriatetreatment.The motive of the
declarantis paramountbecausethe presumeddesire to be treatedeffectively is the
circumstantialguaranteeof trustworthinessfor this exemption.The motive or beliefs
of the physicianare irrelevant.

c Unlessthedeclarantlegitimatelybelievesthata statementidentifyingthe
perpetratorwill assistthe doctor to diagnoseor treat the declarant,statementsof
identificationcannotbeexemptedby this subsection.In light of KRS216B.400,which
requiresaphysicianconductinga rapeexaminationto obtaininformedconsentfor the
examination, which includes gathering of evidence for possible prosecution,
statementsof identification aremore likely to be motivatedby a desire to makesure
that the perpetratoris identified for purposesof criminal prosecutionratherthanfor
purposesof medicaltreatment.

d In some cases, prosecutorsclaim that statementsof the declarant
containedin medical recordscan qualify for exemptionbecause803 4 and803 6
meetthe independentadmissibilityrequirementofKRE805. This is wrong.Thedoctor
has a legal duty to note and report abuseunder KRS620.0301 & 2. But the
declaranthasno businessor legal duty to reportthe abuse.Thus,thereportof activity
prongof the analysisfails.

e However, if thedeclarantappearsandtestifies, if theK-RE 613 foundation
is laid, andif thereis a legitimatepurposefor the introductionof additional evidence
of identification,the prior statementof identificationis exemptedby KRE801Aa 3.

f Courts are uneasy about statementsmade by the declarant to an
"examining" physician ratherthan the "treating" physician,particularly when the
statementsaremadeafter an appreciablelapseof time. Courtsarea good dealmore
likely to find thatKRE403 balancingfavors exclusionin such circumstances.Miller
v. Commonwealth,925 S.W.2d449 Ky. 1996.

KRE 8035: Thisis a standardhearsayexceptionwhich maybe usedonëethe
proponent of the past recollection has shown that the witness has "insufficient
recollection" to testify fully andaccuratelyto matterswhich the witness onceknew.
If the "memorandumor record" wasmadeor adoptedby the witnesswhenthe subject
matterwas freshin thewitness’memoryandthe memorandumor recordreflectsthat
knowledgecorrectly, it maybe usedby the witnessasa basiseither for refreshment
or as the testimony of the witness.Note that this exceptiononly allows use of a
memorandumor record. Thesedocumentsmaybe readinto evidence,but only the
adversepartymay introducethem as exhibits. See:Hall v. Transit Authority, 883
S.W.2d 884,887Ky.App. 1994.

RilE 8036: The last of the major hearsayexceptions is for records of
regularly conductedactivity. As the text of the rule shows,the typeof businessis not
important. The proponentof the evidencemust show that the record was createdas
partof a "regularlyconductedbusinessactivity" andthat it was the "regularpractice"
of that businessentity to makerecordsof its activities.Thesetwo requirementsexist
to keep out recordscreatedfor the purposeof influencing later litigation. The rule
permits recordsin "any form" of acts,events,conditions,opinionsor diagnosesmade
in the courseof the businessactivity "at or near the time" of occurrence,or from
informationtransmittedby apersonwith knowledge.Almostany regularactivity can
qualify as a businessunderthe rule. Authenticationis governedby KRE 901a or
90211. The secondis the easiermethod. See:Alexander v. Commonwealth,862
S.W.2d856,861-862Ky. 1993; Johnson v. Commonwealth,883 S.W.2d482,484

_________ ___80_______



The Advocate,Vol. 19, No. 1, January,1997

Ky 1994 Jonesv Commonwealth,907 S W 2d 783 Ky.App 1995,Allgezerv NOTES

Commonwealth,915 S.W.2d 745,747 Ky. 1996.

KRE 8037: To introduceevidenceunderthe rule, theparty must satisfy the

requirementset out above,and must authenticatethe records either through the

testimonyof the keeperof therecords,or underKRE902. The rule makesa provision

for hospitalrecordswhichwill still be obtainedandpresentedto the court underKRS
422.300 et. seq..

An importantproviso to the rule prohibits bootleggingopinionsinto evidence

underthe guise of businessrecords.Only thoseopinionsthat could be introducedon

their own throughthe witnessmaking the recordmaybe introducedby the records.
Bell v. Commonwealth,875 S.W.2d 882 Ky. 1994.

One final point is that subsection7 allows a party to prove the absenceof
such a recordto show the non-occurrenceof an eventor condition.

KRE 8038, 9 & 10: Public recordsare treatedquite like businessrecords
but havetheir own rule numbers.This recordexceptionis importantbecauseit allows
the introduction of public records without cumbersomefoundation requirements.
However, it is important to note that under K-RE 8038 no one may introduce
investigativereportsby police or otherlaw enforcementofficers underthis exception.
TheymightbeadmissibleunderK-RE106or KRE612.But theymaynotbe introduced
underthis rule. The governmentis prohibitedfrom introducingits own investigative
reportsandfactfindingsunderthis rule. Theseexcludedmattersmaybecomerelevant
andthereforeadmissibledueto an actionof the adverseparty, but theymay not be
introducedasamatterof courseas an exceptionto the hearsayrule. See:Skeansv.
Commonwealth,915 S.W.2d4551995.

KRE 80310: This provision fills the samepurposeas K-RE 8037 has for
businessrecords.Wherea recordis expectedto be foundbut is notfound a party may
introducethe statementof the keeperof the recordthat a diligent searchhas failed
to disclosethe record, reportor statement.If such a statementis filed in accordance
with the authenticationprovisionsof KRE902,the statementis substantiveevidence
of the non-existenceof an item or the non-occurrenceof an event.

Handbookson federalevidenceare unanimousthat the absenceof a public
recordmaybe introducedto show the non-occurrenceof event.

KBE 80318

In Harman v. Commonwealth,898 S.W.2d 486, 490 Ky. 1995,the court
upheld introduction of statementsfrom a medical treatiseupon a foundation that
establishedit as "a reliableauthority on the subject."

KRE 803 22

This rule is usedto excusecalling the court clerk when evidence of a final
judgmentis relevant.Thejudgmentmust,of course,be authenticatedunderKRE902
or some otherrule or statute.Pettiway v. Commonwealth,860 S.W.2d 766 Ky.
1993.

Rule 804 . Hearsay exceptions:declarantunavailable.

a Definition of unavailability. "Unavailability asa witness" includes

.ituations
in which the declarant:

1 Is exemptedby ruling of the court on the groundof privilege from
testifying concerning the subject matter of the decbarant’s statement;

L±J
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2 Persistsin refusingto testify concerningthe subject matter of the NOTES

declarant’s statementdespite an order of the court to do so;

3 Testifies to a lack of memory of the subject matter of the

declarant’s statement;
4 Is unable to be present or to testify at the hearing becauseof

death or then existing physical or mental ifiness or infirmity; or 51

absentfrom the hearing and the proponentof the statementhasbeenunable

to procure the declarant’s attendanceby processor other reasonablemeans.
A declarant is not unavailable asa witness if his exemption,refusal,

claim of lack of memory, inability, or absenceis due to the procurement or
wrongdoing of the proponentof a statementfor thepurposeof preventing the
witnessfrom attending or testifying.

b Hearsay exceptions.The following arenot excludedby the hearsay
rule if the declarant is unavailable asa witness:

1 Former testimony. Testimony given as a witness at another
hearing of the sameor a different proceeding, or in a deposition taken in
compliance with law in the courseof the sameor another proceeding,if the
party against whom the testimony is now offered, or, in a civil action or
proceeding,a predecessorin interest, hadan opportunity andsimilar motive
to developthe testimonyby direct, cross,or redirect examination.

2 Statement under belief of impending death. In a criminal
prosecution or in a civil action or proceeding, a statement made by a
declarant while believing that the declarant’s death was imminent,
concerning the causeor circumstancesof what the declarant believed to be
his impending death.

3 Statementagainst interest. A statement which wasat the time of
its making so far contrary to the declarant’s pecuniary or proprietary
interest, or so far tendedto subjectthe declarant to civil or criminal liability,
or to render invalid a claim by the declarant against another, that a
reasonableperson in the declarant’s position would not have made the
statement unlessbelieving it to be true. A statement tending to exposethe
declarant to criminal liability is not admissible unless corroborating
circumstancesclearly indicate the trustworthiness of the statement.

4 Statementsof personal or family history.
A A statement concerning the declarant’s own birth, adoption,

marriage, divorce, legitimacy, relationship by blood, adoption, or marriage,
ancestry, or other similar fact of personal or family history, even though
declarant had no means of acquiring personal knowledge of the matter
stated; or

B A statementconcerning the foregoingmatters, anddeath also, of
another person, if the declarant wasrelatedto the other by blood, adoption,
or marriage or was so intimately associatedwith the other’s family as to be
likely to have accurate information concerning the matter declared.
HIST: Enacted1990 Ky. Acts ch. 88, sec. 59; amended1992 Ky. Acts ch. 324, sec. 23;
renumbered7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE:Thesefour exemptionsfrom thehearsayexclusionary
rule are also policy judgmentsthat recognizethat sworn, viva voce testimony of a
witnessis not alwaysgoingto be available,regardlessof the provisionsfor production
of evidenceand compulsionof testimony in K-RE 501,Section 11 of the Constitution
andthe SixthAmendmentof the federalconstitution.The rule revealsa premisethat
in some instancesit is more importantto haveevidencethanto excludehearsay.

a The final paragraphof subsectiona is an indication that theVdraftersof
therulewereawarethat the rulecouldencourage"unavailability"of a witnessbrought

__________________________________________
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bout by the actionsof a party ratherthanby the witnesshimself All attorneysare NOTES

bound to respectthe policy expressedin RCr 7.02 andKRE 501 which requires

everyoneto appearin responseto asubpoenaand,unlessexcusedby law, to testifyor
produce evidence.RPC 3.4a and 8.3e impose an ethical duty to refrain from

interfering with the appearanceof a witness.KRS524.0501 a makesimproper
interferencea crime.

b But witnesseswill refuseto refuseto testify whethertheyhavea lawful

reasonto do so or not.
1. KRE 804 a 1 recognizes lawful privileges as grounds of

unavailability.
2. KRE 804 a 2 recognizesthat some witnesseswill, becauseof

corrupt motives or honestbelief, refuseto testify. This subsectionprevents an
intransigentwitnessfrom defeatingthe policy ofrequiringevidencefrom everyperson.

A. The witness cannotrefusein advance.The refusal must follow an
explicit order to testify.

3. If the witnessappearsbut "testifies" that she lacks "memory of the
subjectmatterof the declarantsstatement"thewitnessis unavailableunderK-RE804

a3.
A. In most instancesthejudge will havelittle choicebut to believethe

witnesswho claims lackof memorybut,becausethe decisionis one for the judgeunder
KRE 104a thejudge may disbelieveandrefuseto find the witnessunavailable.

4. Thedeathof the declarant,or seriousphysicalor mentalillnessat the
time testimony is desired present obvious problems of unavailability. This is a
preliminaryquestionto which the rules do not apply.K-RE 1101 d1. Althoughthe
judgemayaccepttheattorneysrepresentationasto deathor illness,prudencedictates
a more convincingshowingthrough a deathcertificate or a letter from a physician.‘ 5. A partywishing to rely on subsection5 shouldbe ableto show that

subpoenawas timely issuedand that good faith efforts to serve it failed. U.S.
SupremeCourt precedentsaysthat this much is necessaryto protectthe defendants
right of confrontation.Ohio v. Roberts,448 U.S. 56 1980.

A. Subpoenasrequirepersonal,not mail, service.If a party hasmailed
a subpoena,the witness cannotbe consideredproperly summonedand cannotbe
unavailable.

B. KRS 421.230-270and KRS 421.600, et. seq., provide means of
summoningout of statewitnessesand prisoners.To summona federalprisoner,the
party should file a petition for a Writ of HabeasCorpusad Testificandumin the
federal district court. The existence of these remediesindicates that they are
"reasonable"meansto securethe presenceof witnessesandthereforea party mustat
least attempt to use them to securethe presenceof a witness.If the court denies
relief, the party hasdoneall shecanto procureattendance.

d The languageof the rule says that unavailability "includes" the listed
situationswhich suggeststhat othersituationsmayjustify a finding that a witnessis
unavailable.

e Former testimony: K-RE 804 b1
1. This exemptionfrom the hearsayexclusionaryrule involves, first,

"testimony givenas awitness"If the declarantwasnot underoathandtestifying, the
statementscannotbe exempted.

2. The statementmusthavebeenmadeby the declarantin a hearing
or depositiongiven in the sameor a different proceeding.

3. If given in a deposition,the depositionmust havebeenauthorized
underthe groundsset out in RCr 7.101 or 2.

4. RCr 7.201 lists the situationsin which the depositionmaybe used,
ut becauseof its explicit referenceto use" so far as otherwiseadmissibleunderthe
les of evidence,"it appearsthat the criminal rule hasbeensupersededby KRE804.

5. The exemptionis not availableunlesstheopponenthad"opportunity
andsimilar motive"to "develop"thetestimonyby direct, cross,orredirectexamination.
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If the opportunity andmotive for developingexistedat the time the statementwas NOTES

made,andthe opponentdeclinedto do so, thestatementqualifiesfor exemption.If the

opponenthadopportunitybut no reasonto "develop"the testimonyat the time it was

given, e.g.,at a bond reductionhearing,the statementdoes not qualify. The key is

opportunityto questionthe declarantatthe time of theprior testimonywith thesame

rigor she would be examinedat the presenthearingor trial. It does not matter if it
was actuallydone. The only questionis whetherthe opponenthada chanceto do so.

U Statement under belief of impending death: KRE 804 b2. In
Wells v. Commonwealth, 892 S.W.2d 299, 302 Ky. 1995, the court held that

statementsmadeby the deceasedto a 911operatorandto EMTs within minutesof the
stabbingandlater statementsto a detectiveafterbeingtold his conditionwascritical

and that he could die at any minute qualified for exemptionunder this rule. The

statementsto thedetectiveclearlymet the requirementsof the rule but it is notclear

that the statementsto the 911 operatorandEMTs weremadeundera belief that the

deceaseddeclarantwould die soon.Thesestatementswereprobablyadmissibleunder
KRE8031.Beingstabbedandlaterdying doesnotqualify statementsof the deceased

underthis subsection.The proponentmust show thatthe declarantactuallyknewof
the seriousnessof his condition andthat he believedthat he might die. The beliefin

impendingdeathis the circumstantialguaranteeof trustworthinessin this instance.

g Statement against interest: KRE 804 b3. This is the most
problematicof the exemptionsbecausein criminal casesthe useof suchdeclarations
often involves constitutional rights of the defendant.The use of statementsto
exculpatethe defendantimplicates the defendantsright to presentexculpatory
evidence. People v. Barrera, 547 N.W.2d 280 Mich. 1996. The use of such
statementsto inculpate the defendant can violate the constitutional right of
confrontation.BecauseKentucky adoptedthe languageof FRE 804 b3 in 1978,
Crawleyv. Commonwealth,568 S.W.2d927 Ky. 1978,caseprecedentsantedating
the adoptionof this rulemaybeused.However,KRE804b3 differs from the federal
rule by explicitly requiringa high degreeof trustworthinessfor statementsusedfor
bothinculpatoryandexculpatoryuse.Thefederalrule requiresit only for exculpatory
use.

h Whenusedto exculpate,the court mustdetermine
1. Whethera reasonablepersonin the declarantsposition would have

madeit unlesstrue. A personfacingno reasonableexposureto liability as a result of
the statementis less likely to be speakingthe truth.

2. Whether the statementactually contains an admission of the
declarantsliability. It is not enoughfor the statementto exculpatethe defendant.
Barrera, p. 288; Williamson v. U.S., 129L.Ed.2d 476 1994.

3. Throughtwo inquirieswhetherthe statementis trustworthy:a did
the declarantactuallymakethe statementandb if so, is theresomereasonto believe
that the assertionsin the statementare true. Usually courts considerthe following
factors,noneof which is dispositiveof the question.

A. Wasthe statementmadevoluntarily?
B. Was it made more or less contemporaneouslywith the events

described?
C. Was it madeto personsto whom the declarantwas likely to speak

the truth?
D. Was it madewithout promptingor inquiry? Barrera, p. 288.
4. Thesefactors supportexclusion,althoughagainnoneis dispositive.
A. Statementmadeto law enforcementofficers.
B. Madein responseto promptingor inquiry.
C. Tendsto minimize declarantsrole or shifts blamefrom declarant.
D. Made to curry favor of authorities.
E. Made with a reasonto lie or distort i.e., revenge.
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5 Statementsmadewhile in custody of police are inherently suspect NOTES

Williamson, p. 483, citing Lee v. Illinois, 476 U.S. 530 19861. However, the
presumptionof unreliability may be overcomeupon showingthat the statementwas

madewithout an improper motive.
j The rule requiresthat circumstancesclearly indicatethe trustworthiness

of the statementwhen used for any purpose.Harrison v. Commonwealth,858
S.W.2d172 Ky. 1993,gives anideaof what the court believessufficientindications
for a statementused to inculpate. The statementwas madeprior to arrest, after
Miranda warningsand was reducedto writing by authorities,although it was not

signed by the declarant. The court found little evidencethat the declarantwas
attemptingto curry favorbut found thatthe detailsof thestatementwerecorroborated

by othertestimonyandthe physicalevidence.The courtheld thata reasonableperson
in declarant’spositionwould not havemadethe statementunlessit wastrue.

k One unresolvedquestion that arises in inculpatory use cases is the
potential for infringementon the right to confrontation.In Bruton v. U.S., 391 U.S.
123 1968, the court heldthat the useof a non-testifyingco-defendant’sout of court
statementsas evidence against the defendant violated the defendant’s Sixth
Amendment right of confrontation. Harrison acknowledges the danger and
acknowledgesthat such statementsarepresumptivelyunreliable.However, as the
Harrison majority notes,the presumptionmayberebutted.The unansweredquestion
is whetherKRE804 b3 necessarilymeansthatqualifying statementsdo notviolate
the right of confrontation.The dissentin Harrison, basedon Idaho v. Wright, 497
U.S.805 1990 statesthat inculpatory804 b3 statementsshouldnot be admitted
unlessthe declarant’struthfulnessis soclearfrom thesurroundingcircumstancesthat
crossexaminationwould be of "marginalutility" in exposinglies, or impropermotive.
Keep in mind that KRE 806 authorizes attacks on the credibility of hearsay
tatements.

1 Personal or family history: KRE 804 b4. These statementsare
exemptedfrom thehearsayexclusionaryrule becausethey literally might bethe only
sourceof information if the declarantdoesnot testify.

Rule 805 . Hearsay within hearsay.

Hearsayincludedwithin hearsayis not excludedunder thehearsay
rule if eachpart of the combinedstatementsconformswith an exceptionto
the hearsayrule providedin theserules.
HIST: Enacted1990 Ky. Acts ch. 88, sec. 60; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE:Under the Rules, hearsaystatementscontainedin
other hearsaystatementsmaybe admitted.This Rule continuesthe CommonLaw
precedentthat multiple hearsaystatementsmay be admitted if they individually
qualify under an exception.This rule is anotherindication that hearsayexceptions
apply to a singleremarkandthat eachremarkmuststandor fall on its own. It is not
intendedto supersedethe Orderof Proceedingsset out in An often usedexamplefor
this Rule involves an excited utterance,K-RE 8032, or statementfor medical
treatment,KRE8034, containedin a medicalrecord.KRE8036. As in all hearsay
cases,qualification for exemption from the Hearsay Exclusionary Rule does not
guaranteeadmissibility. KRE402; 403.

I
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Rule 806 . Attacking andsupportingcredibility of declarant. NOTES

When a hearsay statement has been admitted in evidence, the
credibility of the declarant may be attacked, and if attacked may be
supported, by anyevidencewhich would be admissiblefor thosepurposesif
declarant had testified as a witness.Evidenceof a statement or conduct by
the declarant at any time, inconsistent with the declarant’s hearsay
statement, is not subject to any requirement that the declarant may have
been afforded an opportunity to deny or explain. If the party againstwhom
a hearsaystatementhasbeen admitted callsthe declarant asa witness,the
party is entitled to ex2mine the declarant on the statement as if under
cross.exaniination.
HIST: Enacted1990 Ky. Acts ch. 88, sec. 61; renumbered 7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE:When a hearsaystatementhas qualified under ICRE
803 and801Ab, the declarantoftenis not present.UnderK-RE804 the declarantis
never presentto testify and be cross examinedas to credibility. This rule makesit
clear thatthe adverseparty mayusethe samemethodsto attackthe credibility of the
declarantas if hewere presentandavailablefor crossexamination.

a The secondsentenceof the Ruleexcusesthe adverseparty from the duty
of establishingthe K-RE 613 foundationwhenthe witness is not present.

b It is important to recall that K-RE 801Aa requires the witness to be
presentandquestionedpursuantto KRE613 before prior inconsistent,consistent,or
identification statementscan qualify. KRE 806 is unnecessaryin theseinstances
becausethe witnessis availablefor questioningandfor impeachmentasto credibility.

c The party againstwhom a hearsaystatementis admittedmaycall the
declarantas a witness.KRE 806 allows thatparty to "examinethe declarant...asif
undercrossexamination’ butonly asto the statement.Barringa showingof hostility,
the partymustavoid leadingquestionson othersubjects.K-RE 611c.

d There maybe a noticeproblemin this Rule. The party againstwhom the
statementis introducedmay not know that the declarantwill notbe calleduntil trial
is underway.A prudentattorneywill askthe prosecutorabouthis intentionsor will
simply "standby" subpoenathe witness.

e If a partyattacksthe credibility of adeclarantunderthis rule, theadverse
party mayusethe sametechniquesof rehabilitationor supportas if the declarant
were presentandtestifying.

Article IX. Authentication andIdentification

COMMENTARY

Article IX is a chapter that list the many ways in which a proponentof
documents,photographs,or other non-testimonialobjectsmay introducethem. The
chaptertells the proponentto introduceevidenceto show that the object is what the
proponentclaims it is. Questionsof relevancemustbe determinedunderArticle IV,
andif the objectis a writing containingstatements,it mustsatisfy oneof the hearsay
exceptionsunderArticle VIII. This Article demonstratesthe drafter’s intent to avoid
wastingtime by calling needlesswitnessessimply to introducea pieceof paperor a
photograph.

HI
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Rule 901 . Requirement of authentication or identification. NOTES

a General provision. The requirement of authentication or
identification as a condition precedent to admissibifity is satisfied by
evidencesufficient to support a finding that the matter in question is what
its proponent claims.

b illustrations. By way of illustration only, and not by way of
limitation, the following are examplesof authentication or identification
conforming with the requirements of this rule:

1 Testimony of witnesswith knowledge.Testimony that a matter is
what it is claimed to be.

2 Nonexpert testimony onhandwriting. Nonexpertopinion asto the
genuinenessof handwriting, based upon familiarity not acquired for the
purposesof litigation.

3 Comparison by trier or expertwitness.Comparisonby the trier of
fact or by expert witnesseswith specimenswhich have been authenticated.

4 Distinctive characteristics and the like. Appearance, contents,
substance,internal patterns, or other distinctive characteristics, taken in
conjunction with circumstances.

5 Voice identification. Identification of a voice, whether heard
firsthand or through mechanical or electronic transmissionor recording, by
opinion based upon hearing the voice at any time under circumstances
connectingit with the allegedspeaker.

6 Telephoneconversations.Telephoneconversations,by evidence
that a call was made to the number assignedat the time by the telephone
companyto a particular place or businessif:

A In the case of a person, circumstances, including
Jself-identification, show the personanswering to be the one called, or

B In the caseof a business,the call wasmade to a place of business
and the conversation related to businessreasonably transacted over the
phone.

7 Public records or reports. Evidencethat a writing authorizedby
law to be recorded or ified and in fact recorded or filed in a public office, or
a purported public record, report, statement, or data compilation, in any
form, is from the public office where items of this nature are kept.

8 Ancient documentsor datacompilation. Evidencethat a document
or data compilation, in anyform:

A Is in such condition as to create no suspicion concerning its
authenticity;

B Was in a place whereit, if authentic, would likely be; and
C Has been in existencetwenty 20 years or more at the time it is

offered.
9 Processor system.Evidencedescribing a processor systemused

to produce a result andshowing that the process or system producesan
accurate result.

10 Methods provided by statute or rule. Any method of
authentication or identification provided by act of the GeneralAssemblyor
by rule prescribed by the SupremeCourt of Kentucky.
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 62; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec. 34.

COMMENTARY

The Commentarysaysthat authenticationandidentificationunderthis rule
is a matter of conditional relevancyto be determinedunderK-RE 104b. In these
circumstances,the judge is only making a determinationthat the proponentof the

__________________________________________
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evidencehas introducedenoughevidenceto allow a reasonablejury to concludethat NOTES

the object is whatit is claimedto be.The standardis preponderance.Commentary,p.

100; Hackworth v. Hackworth, 896 S.W.2d 914, 916 Ky.App. 1995; Bell v.

Commonwealth,875 S.W.2d882, 886 Ky. 1994.
Subsectiona of the rule statesthe basic principle of admissibility. A party

may satisfy the requirementof authenticationor identification upon production of

evidence"sufficient to support a finding that the matter in questionis what its

proponentclaims." This rule appliesto any tangibleobjectsthat maybe introduced.

This shouldset to restonceandfor all the difficulties concerningchainof custodyof

murder weapons,dope,blood stainedclothesand any other objects.The only thing

necessaryto supportadmissioninto evidenceis productionby the Commonwealthof

evidencethat would allow thejury, if it wants to, to decidethat the pistol introduced

is the onethat was taken from the sceneor that the dopepresentedin court is the

dopethat was takenfrom the defendant’spocket.
Thereis no specialchainof custodyrule anymore,if thereeverwas one. To

authenticatea photo, a party must introduceevidence,throughtestimonyprimarily,

that it accuratelydepictsthe subjectof the photograph.Eldred v. Commonwealth,
906S.W.2d694, 704 Ky. 1994.A replica may beintroducedupon a showingthat it

is similar to the original object.Allen v. Commonwealth,901 S.W.2d 881, 884
Ky.App. 1995reproducesa foundationcolloquy for replicas.Certainlyajudgeshould
becarefulwhenadmitting fungible materialaboutwhich thereis somequestion.KRE
403 appliesin this determinationandthejudge may excludeevidencelike cocaineor
someothercontrolledsubstanceif the probativevalueof the evidenceis substantially
outweighedby the dangerof unfair prejudice,confusionof the issuesor misleadingof
the jury. The Commentarynotesthat the judge shouldtake specialcarewhereit is
likely that the jury may not be willing or able to decide the preliminary issue of
identity before assigningprobativevalueto the evidence.[Commentary,p. 101].

Subsectionb provides a list of illustrations that are purposely called
illustrations.Any witnesswith knowledgethat thematteris what it is claimedto be
may testifyandthis maysatisfy thefoundationburden.Concerninghandwriting,any
personfamiliar with the handwriting of another,as long as that personknew the
handwritingbeforethe litigation began,may testify concerning ‘the genuineness"of
handwriting.An expertwitnessmay also do so.

Typically, a person will identify an item becauseit has a distinctive
characteristicof one sort or the other. As to voice identification, any personwho
testifiesthat sheknows a voice may identify it. On telephoneconversations,a party
may prove the identity of the personon the otherend by showingthat the call was
madeto theassignednumberandthat the circumstances,whichmay includetheother
personidentifyinghimself, show that the personansweringwasthe onecalled.In case
of a business,if thecall wasmadeto the correctnumberandthe conversationrelated
to businessusually conductedover the phone, the foundation burdenis met. Any
public recordsthat are recordedor filed as allowedby law in a public office or a public
record of any sort kept in a public office may be identified simply from that fact.
Ancient documents,as longas thereis no reasonto suspectanythinguntoward,may
be admitted if they are 20 years or more old at the time offered. The process
illustration deals with situationslike photographstaken by automaticcamerasin
banks.Theparty mustintroducesufficient evidenceto showthe designof the system,
that it was working, andthat it is reasonableto expect that the photographstaken
werethe result of this systemworking properly.Finally, a catch-allauthorizesproof
by any other method authorizedby law. An example is KRS 422.300which is a
procedureforauthenticatingmedicalrecordswithout callingtherecordslibrarian.Bell
v. Commonwealth,875S.W.2d 882, 887 Ky. 1994.

________________________________________
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Rule 902 * Self-authentication. NOTES

Extrinsic evidence of authenticity as a condition precedent to

admissibility is not requiredwith respectto the following:
1 Domesticpublic documentsunder seal.A documentbearing a seal

purporting to be that of the United States, or of any state, district,
Commonwealth,territory, or insular possessionthereof, or the PanamaCanal
Zone, or the Trust Territory of the Pacific Islands, or of a political
subdivision, department, officer, or agency thereof, and a signature
purporting to be an attestation or execution.

2 Domesticpublic documentsnot under seal.A documentpurporting
to bear the signature in the official capacity of an officer or employeeof any
entity included in paragraph 1 of this rule, havingno seal,if a public officer
having a sealandhaving official duties in the district or political subdivision
of the officer or employeecertifies under sealthat the signer hasthe official
capacity and that the signature is genuine.

3 Foreign public documents.A documentpurportingto be executed,
or attested in an official capacity by a person authorized by the laws of a
foreign country to make the executionor attestation, andaccompaniedby a
fmal certification as to the genuinenessof the signature of official position:

A Of the executingor attesting person;or
B Of any foreign official whose certificate of genuineness of

signature and official position relates to the executionor attestation.A final
certification may be made by a secretary of embassyor legation, consul
general, consul, vice consul, or consular agent of the United States, or a
diplomatic or consular official of the foreign country assignedor accredited

Tjo the United States.If reasonableopportunity hasbeengiven to all parties
investigate the authenticity and accuracyof official documents,the court

may, for good causeshown, order that they be treated as presumptively
authentic without final certification or permit them to be evidencedby an
attestedsummarywith or without final certification.

4 Official records. An official record or an entry therein, when
admissible for any purpose, may be evidenced by an official publication
thereof or by a copy attestedby an official having the legal custody of the
record. If the office in which the record is kept is outsidethe Commonwealth
of Kentucky, the attestedcopy shall be accompaniedby a certificate that the
official attesting to the accuracy of the copy hasthe authority to do so.The
certificate accompanyingdomestic records those from offices within the
territorial jurisdiction of the United States may be made by a judge of a
court of record of the district or political subdivision in which the record is
kept, authenticated by the seal of the court, or may be madeby any public
officer having a seal of office and having official duties in the district or
political subdivision in which the record is kept, authenticatedby the sealof
office. The certificate accompanying foreign records those from offices
outside the territorial jurisdiction of the United States may be made by a
secretary of embassyor legation, consul general, consul, vice consul, or
consular agent or by any officer in the foreign serviceof the United States
stationed in the foreign state or country in which the record is kept, and
authenticated by the seal of office. A written statement prepared by an
official having the custody of a record that after diligent searchno record or
entry of a specified tenor is found to exist in the records of the office,
complyingwith the requirementssetout above,is admissibleasevidencethat
the records of the office contain no such record of entry.

5 Official publications. Books, pamphlets, or other publications
purporting to be issuedby public authority.

89



I--

__________

-

IThe Advocate, Vol. 19, No. 1, January,
1997 I

6 Books,newspapers,andperiodicals.Printed materials purporting NOTES

to be books, newspapers,or periodicals.
7 Trade inscriptions and the like. Inscriptions, signs,tags,or labels

purporting to have been affixed in the course of businessand indicating
ownership, control, or origin.

8 Acknowledged documents. Documents accompanied by a
certificate of acknowledgementexecutedin the manner provided by law
before a notary public or other officer authorized by law to take
acknowledgements.

9 Commercial paper and related documents. Commercial paper,
signaturesthereon,anddocumentsrelating thereto to theextentprovided by
the generalcommercial law.

10 Documents which self-authenticate by the provisions of
statutesor otherrulesof evidence.Any signature,document,or other matter
which is declared to be,presumptively genuineby Act of Congressor the
GeneralAssemblyof Kentucky or by rule of the SupremeCourt of Kentucky.

11 Businessrecords.
A Unlessthe sourcesof informationor othercircumstancesindicate

lack of trustworthiness, the original or a duplicate of a record of regularly
conductedactivity within the scopeof KRE 8036 or KRE 8037,which the
custodian thereof certifies:

i Wasmade; at or near the time of the occurrenceof the matters set
forth, by or from information transmitted by a person with knowledge of
those matters;

ii Is kept in the courseof the regularly conductedactivity; and
lii Was made by the regularly conducted activity as a regular

practice.
B A record so certified is not self-authenticating under this

paragraph unlessthe proponentmakes an intention to offer it known to the
adverseparty andmakesit available for inspectionsufficiently in advance
of its offer in evidenceto provide the adversepartywith a fair opportunity
to challengeit.

C As used in this paragraph, "certifies" means,with respect to a
domesticrecord, a written declaration under oath subject to the penalty of
perjury, and, with respect to a foreign record, a written declaration which,
if falsely made,would subject the maker to criminal penalty under the laws
of that country. The certificate relating to a foreign record must be
accompaniedby a final certification asto the genuinenessof the signature
and official position:

i Of the individual executingthe certificate; or
ii Of any foreign official who certifies the genuinenessof signature

and official position of the executing individual or is the last in a chain of
certificates that collectivelycertify the genuinenessof signature andofficial
position of the executing individual.
A final certification must be made by a secretary of embassyor legation,
consul general,consul,vice consul,or consularagent or by an officer in the
foreign serviceof the United Statesstationedin the foreign stateor country
in which the record is kept, and authenticated by the sealof office.
HIST: Enacted1990Ky. Acts ch. 88,sec. 63; amended1992 Ky. Acts ch. 324, sec. 24;
renumbered7/1192pursuantto 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

This rule allows a party to introducecertain documentswithout bringing a
witness to the hearingto identify them. This type of self-authenticationis premised
on abelief that thereis no good reasonto requireproductionof anotherwitnesswhere
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ems havealreadybeenidentified by somemeansor the otheroutsideof court The NOTES
most important parts for purposesof criminal practicedeal with public documents
which may be introducedunderKRE 9021 or 2 upon sealand attestationof the
keeperof the document.Subsection4 of the rule supersedesCR 44 andRCr 9.44by
illustrating the meansby whichapartymayintroduceofficial recordsor show thatno
suchrecordis found.Thekeeperof the official recordsmayissuea certificateattesting
to the accuracyof the copy of the recordwhich is allowedas a matterof courseunder
KRE1005.Munn v. Commonwealth,889 S.W.2d49,51Ky.App. 1994;Davis v.
Commonwealth,899 S.W.2d487, 489 Ky. 1995.

The lastimportantself-authenticationprovisionis KRE90211 which allows
productionof businessrecordsof the typeadmissibleunderKRE8036 or 8037 upon
certification by the custodianthat the record was made at or near the time of
occurrenceof the mattersinvolved, either by or from information transmittedby a
personwith knowledgeof the event, is a recordkept in the courseof a regularly
conductedactivity, and was madeas a regular practice.In short, the custodianof
businessrecordsneednot be producedat trial. However,thereis a noticerequirement
which requiresthe proponentto let the adverseparty know that the recordis coming
in andto producethe recordat suchtime beforeintroduction that the adverseparty
hasa "fair opportunity"to challengeit. For straightbusinessrecords,the certification
mustbe a ‘written declarationunderoath subjectto the penaltyof peiury."

Although KRE90211 canbe usedto admit hospital records,betterpractice
might be to follow the procedureunderKRS422.300to 422.330which will guarantee
the subjectof the medical recordsat least somemeasureof privacybeforetrial.

In Skeansv. Commonwealth,912 S.W.2d 455, 456 Ky.App. 1995, the
court held that certified copiesof a driver’s record could be usedto prove the dateof
a prior offensein DUI cases.

Rule 903 . Subscribing witness’ testimony unnecessary.

The testimony of a subscribing witness is not necessary to
authenticate a writing unlessrequired by the laws of the jurisdiction whose
laws govern the validity of the writing.
HIST: Enacted 1990 Ky. Acts ch. 88, sec.64; renumbered 7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec.34.

COMMENTARY

This rule doesawaywith the common law requirement that the subscribing
witness must appear and testify. The Commentary notes that in will cases,the
witnessesto the will must appearand testify unlessthe will is self-authenticating
underChapter394 of the statutes.

Article X. Contents of Writings, Recordings,and Photographs

Rule 1001 * Definitions.

For purposesof this article the following definitions are applicable:
1 Writings and recordings. ‘Writings" and ‘recordings" consist of

letters, words, or numbers, or their equivalent, set down by handwriting,
typewriting, printing, photostating, photographing, magnetic impulse,
mechanical or electronic recording, or other form of data compilation.

2 Photographs.‘Photographs" include still photographs,X-ray films,

tideo
tapes, andmotion pictures.
3 Original. An "original" of a writing or recording is the writing or

recording itself or any counterpart intended to have the sameeffect by a
personexecutingor issuing it. An "original" of a photograph includes the

_____________________________________
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e ative or anyprint therefrom If dataare stored in a computer or similar NOTES

device,anyprintout or other output readableby sight, shownto reflect the

dataaccurately,is an"original"
4 Duplicate A "duplicate" is a counterpart produced by the same

impression as the original, or from the same matrix, or by means of

photography, including enlargementsand miniatures, or by mechanicalor

electronic rerecording, or by chemical reproduction, or by other equivalent
techniquewhich accurately reproducesthe original.
HIST: Enacted 1990 Ky. Acts ch. 88, sec.65; renumbered 7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec. 34.

COMMENTARY

ProfessorLawsonhasmadethe pointa numberof timesthat thebestevidence

rule was importantat a time whencopiesweremadeby hand or by othermethods

that could result in errorsaffectingthe intent andmeaningof the written document.

He saysthat now, where there are so many different ways of producingaccurate
copies, the rule is one of "preference"rather than one of necessity.[Commentary,p.
108-109].KRE1001 is the definition sectionfor Article X and it describesthe typesof
objectsto which the "bestevidencerule" is applicable.Firsttherule appliesto writings
or recordingswhich meansthat if it is written down on a paper,put on a magnetic
tape,put on a floppy disk, or is on a taperecordingor compactdisc, it is a writing or
recordingfor purposesof the rule. Photographs,includingnormalphotographs,x-rays,
videotapesand motion pictures, also are included. The definitions of the terms
"original" and"duplicate"areimportantbecausetheydescribewhatmaybeintroduced
as more or less the original without worrying about the best evidencerule. The
original of a writing or recording is the first writing or recording itself, or any
counterparti.e., carboncopy or any hard copy madefrom the contentsof a word
processorsystem.An original of aphotographincludesthenegativeor anyprint made
from that negative.A duplicateis a "counterpart"producedby the sameimpression
asthe original or by meansof photographyincludingenlargementor miniaturization,
or by mechanicalor electronicre-recordingor otherequivalenttechnique.A duplicate
is somethingthat "accuratelyreproducesthe original".

Rule 1002 . Requirement of original.

To prove the content of a writing, recording, or photograph, the
original writing, recording, or photographis required,except asotherwise
provided in these rules, in other rules adopted by the Kentucky Supreme
Court, or by statute.
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 66; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec.34.

COMMENTARY

The best explanationof this rule is found in the Commentary. "The best
evidencerule is applicableonly whenthe offering party is trying to provethe contents
of a writing, recording,or photograph.If such an item is being usedat trial for some
otherpurpose,theprovisionsof this Article haveno application." Commentary,p. 109.
The Commentaryalso notes that where photographsaresimply usedto illustrate a
witness’stestimony,they arenotbeingusedto provetheir contents,andthereforethe
best evidence rule does not apply. Commentary, p. 109-110. However, where
photographsare usedto show, for example, the sceneof an offense,or to show the
location of an object within a room, it is being used to show the truth of some
propositionandthereforethe rule mustapply.
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Rule 1003 * Admissibility of duplicates. NOTES

A duplicate is admissibleto the sameextent as an original unless:

1 A genuinequestionis raised asto the authenticity of the original;
or

2 In the circumstancesit would be unfair to admit the duplicate in
lieu of the original.
HIST: Enacted1990 Ky. Acts ch. 88, sec. 67; renumbered7/1/92 pursuantto 1992

Ky. Acts ch. 324, sec.34.

COMMENTARY

Becausethereis little possibility of errorwheremostduplicatesareconcerned,

thereis really not much reasonto keepthem out exceptwhen there is a genuine

question raised concerningthe authenticity of the original or when under the

circumstancesit would be unfair to admit the duplicate. The reasonfor the first

exceptionis obvious,but thetext writers do notprovidemuchin the way of examples
of any "unfairness." Apparentlythe chiefreasonfor this rule is that sometimesthe

duplicatemay not containtheentirewriting andthereforeunderKRE106 the original
containingall partsmight be required.

Rule 1004 . Admissibility of other evidenceof contents.

The original is not required, andother evidenceof the contents of a
writing, recording, or photograph is admissibleif:

1 Originals lost or destroyed. All originals are lost or have been
.lestroyed, unlessthe proponent lost or destroyedthem in bad faith;

2 Original not obtainable. No original can be obtained by any
available judicial processor procedure; or

3 Original in possessionof opponent.At atime when anoriginal was
under the control of the party against whom offered, that party was put on
notice, by the pleadingsor otherwise,that the contentswould be a subjectof
proof at the hearing, and that party doesnot produce the original at the
hearing.
HIST: Enacted 1990 Ky. Acts ch. 88, sec.68; amended1992 Ky. Acts ch. 324, sec.25;
renumbered 7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec.34.

COMMENTARY

This rule lists the instancesin which the original is notrequiredandin which
other evidenceconcerningthe writing, recordingor photographmay be presented.
Obviously, if the original is lost or destroyedother evidenceof the contentsmustbe
provided. However, the proponentshouldbe ready to show that they were lost or
destroyedfor reasonsotherthan his own badfaith. The subpoenapowerof Kentucky
endsat its borders. If thereis no way to obtain the original by judicial processthen
necessityrequiresintroductionof otherevidence.Finally, if the adversepartyhasthe
original andwill not give it up, it is only fair to allow the proponentto introduceother
evidenceabout the contentsof the writing, recordingor photograph.If the writing,
recordingor photographbearsonly on somecollateral issue,thejudge shouldbe given
somelatitude in decidingwhetherthe original is really necessaryto makethis point.

Rule 1005. Public records.

The contentsof an official record, or of a document authorized to be
recordedor ified and actually recordedor ified with a governmentalagency,
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either federal, state, county, or municipal, in aplacewhere official records NOTES

or documentsareordinarily ified, including data compilations in any form,

if otherwise admissible, may be proved by copy, certified as correct in

accordancewith KRE 902 or testified to be correct by a witness who has
compared it with the original. If a copy which complieswith the foregoing
cannot be obtained by the exercise of reasonable diligence, then other
evidenceof the contentsmaybe given.
HIST: Enacted1990 Ky. Acts ch. 88, sec. 69; renumbered7/1/92 pursuantto 1992

Ky. Acts ch. 324, sec. 34.

COMMENTARY

This is a practical rule which recognizesthat official recordsand documents
ordinarily will not be availablebecausethey cannotbe removedfrom their official

depository.Commentary,p., 112. This rule does away with the requirementof an
original andauthorizesthe useof copiescertifiedunderKRE902 or copiesattestedas
correctby witnesseswho have madecomparisonof the documents.Although the

Commentarysaysthat thereshould be no preferenceof the alternatives,it seems
obviousthat thereis a good deal lesschancefor errorin a photocopymadeunderKRE
902 andthis shouldbe normalpracticefor mostattorneys.

Rule 1006, Summaries.

The contents of voluminous writings, recordings, or photographs
which cannot conveniently be examined in court may be presentedin the
form of a chart, summary, or calculation. A party intending to usesuch a
summarymust give timely written notice of hisintentionto usethe summary,
proof of which shall be ified with the court. The originals, or duplicates,shall
be made available for examination or copying, or both, by other parties at
reasonabletime and place. The court may order that they be produced in
court.
HIST: Enacted1990 Ky. Acts ch. 88, sec. 70; renumbered7/1i92 pursuantto 1992
Ky. Acts ch. 324, sec. 34.

COMMENTARY

This rule existsto avoidburyingthe courtandthe jury with moreinformation
than either can handle. This rule allows a party to presenta chart, a written
summary, or a set of calculations to present the information to the jury in a
comprehensibleform. Convenience,not necessity,is the standard.Of coursea proper
foundationmustbe laid establishingthe correctnessof the exhibit itself. The party
intendingto use a summarymustgive "timely" written notice to the opposingparty
and shall file this notice with the court as proofof having done so. All information
relied upon must be madeavailable for examinationor copying or both by other
parties. In certaincircumstances,thejudge may order that theybe producedin court
sothat the basisof the summarycanbe verified. This meansthat the originals of the
summarizedmaterial must be made available to the adverseparty. An exhibit
preparedunderthis rule cannotbe admittedif anyof the originalson which it is based
are inadmissibleunlessthey are admissibleunderKRE 703 as information usedby
experts. Graham maintains that the introduction of a summary without the
opportunityto cross-examinethe preparershouldbe prohibitedunderRule403 and
underKRE802 prohibiting hearsay.Graham,p. 333. It is not necessaryto produce
everyonewho workedonthechartor summary,butsomeonewith sufficient knowledge
shouldbe producedat trial or hearing.

Summariesintroducedunderthis rule areevidenceandmaybe takenby the
jury into its deliberationroom. ABA Problems,p. 302.
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Rule 1007 Testimony or written admissionof party. NOTES

Contentsof writings, recordings,or photographsmay beproved by the

testimonyor deposition of the party againstwhomoffered or by that party’s

written admission,without accountingfor the nonproduction of the original.
HIST: Enacted1990 Ky. Acts ch. 88, sec. 71; renumbered7/1/92 pursuantto 1992

Ky. Acts cli. 324, sec. 34.

COMMENTARY

Obviously, aparty who admits the authenticityof the contentsof a writing,

recordingor photographis not in a positionto claim that thereis a "genuinequestion"

concerningthe authenticityof theoriginal.ICRE 1003.Therefore,KRE1007 authorizes

introductionof anyevidenceof the contentsof awriting, recordingor photographif the
party againstwhom it is offeredadmitsgenuineness.

Rule 1008 . Functions of court andjury.

When the admissibility of other evidence of contents of writings,
recordings, or photographs under theserules dependsupon the fulfillment
of a condition of fact, the question whether the condition hasbeen fulfilled
is ordinarily for the court to determinein accordancewith the provisionsof
KRE 104. However, when an issueis raised:

a Whether the assertedwriting ever existed;
b Whether another writing, recording, or photograph produced at

the trial is the original;
c Whether other evidenceof contentscorrectly reflects the contents,

"the issueis for the trier of fact to determine asin the caseof other issuesof
fact.
HIST: Enacted1990 Ky. Acts ch. 88, sec. 72; renumbered7/1/92 pursuantto 1992
Ky. Acts ch. 324, sec. 34.

COMMENTARY

This rule sets out a specialdescriptionof dutiesfor the judge and the jury.
Ordinarily, the question of admissibility is for the judge underKRE 104a. This
involves questionsarising under KRE 1004, 10014 and 1003. Graham, p. 335.
Ordinaryquestionsof conditionalrelevancymustbe left to thejury underKRE104b.
Grahamsaysthereforethat if an issue is raisedwhetherthe writing everexisted,
whetheranotherwriting, recordingor photographproducedat trial is the original, or
whethertheproffered evidencecorrectlyreflectsthe contents,the issueis left for the
jury as a questionof fact. Graham, p. 335. The judge’s duty is simply to make a
determinationthat the proponenthas introducedenough evidencethat the jury
reasonablycould concludethat one of the exceptionrules is met.

Article Xl. MiscellaneousRules

Rule 1101 . Applicabifity of rules.

a Courts. Theserules apply to all the courts of this Commonwealth
in the actions,cases,andproceedingsandto the extenthereinafter setforth.

b Proceedingsgenerally.Theserules apply generally to civil actions
nd proceedingsand to criminal casesandproceedings,exceptasprovided

subdivision d of this rule.
c Rules on privileges.The rules with respectto privileges apply at

all stagesof all actions, cases,andproceedings.
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d Rules inapplicable. The rules other than with respect to NOTES
privileges do not apply in the following situations:

1 Preliminary questions of fact. The determination of questions of

fact preliminary to admissibility of evidence when the issue is to be
determined by the court under KRE 104.

2 Grand jury. Proceedingsbefore grand juries.
3 Small claims. Preceedingsbefore the small claims division of the

District Courts.
4 Summary contemptproceedings.Contempt proceedingsin which

the judge is authorized to act summarily.
5 Miscellaneous proceedings. Proceedings for extradition or

rendition; preliminary hearings in criminal cases;sentencingby a judge;
granting or revoking probation; issuanceof warrants for arrest, criminal
summonses,andsearchwarrants;andproceedingswith respectto releaseon
bail or otherwise.
HIST: Enacted1990 Ky. Acts ch. 88, sec. 73; renumbered7/1/92 pursuantto 1992

Ky. Acts cli. 324, sec.34.

COMMENTARY

This rule must be read togetherwith KRE 101. This rule emphasizesthat
theserules apply to the Court of Justice.They do not apply to parolerevocation
hearings, administrative hearings, or any other type of proceedingunless those
agenciesadopttheserulesas their own by regulation.KRE1101cmakesit clearthat
privilegesapply at all stagesof "all actions,casesandproceedings."

The importantpartof the rule for criminal defenselawyersis subsectiond
which lists the instancesin which the rulesdo not apply.As shownearlierunderKRE
104, the rules do not apply whenthejudge is making a preliminarydeterminationof
the admissibilityof evidence.Grandjuries are not boundby Rulesof Evidence.The
grandjury may wishto be advisedon evidencequestions,butthereis no requirement
that they follow the Rules. In both the smallclaimsdivision of district courtandon
summarycontemptproceedingsthe rulesneednot apply for obviousreasons.

Subsection5 providesa list of the criminal proceedingsat which the rules
exceptfor privilegesdo not apply. Extradition or renditionon governor’swarrantsare
not covered,nor arepreliminary hearingsunderRCr3.14. While it is true thatjudge
sentencingdoesnot involve all due processrequirementsguaranteedfor trial, it is
important to keep in mind that a judge may not impose a sentenceon material
misinformation.U.S. v. Tucker, 404 U.S. 443 1972. Unreliable evidencemustbe
excludedregardlessof the provisionsof KRE 1101d5. The rules must apply to
grantingor revokingprobationbecausetheyare elementsof sentencing.The rulesof
evidence concerning arrestsand search warrants is governed by United States
SupremeCourt casesas a matterof federalconstitutionallaw. Therefore,Kentucky
rules could not supersedetheserequirements.

Thelast portion of the rule dealswith bail hearings.The Commentarynotes
that this rule simply adoptsFederalRule 1101. Commentary,p. 114-115. But the
liberty of an individual is of suficientimportancethat it shouldnot be taken away
without applicationof all safeguardsnecessaryto an accuratedeterminationof the
facts.As the rule is written now, bail canbe deniedor revokedbasedonly on the say
so of anofficer who hasreceiveda phonecall from a prosecutingwitnesswho saysthat
the defendanthasdonesomethingbad.While thismayhavebeenthe practicein some
courts in Kentucky before the enactmentof the rules, it certainly should not be.
Section25 of the Constitutionprohibits involuntaryservitude"exceptas apunishment
for crime, whereofthe partyshall havebeenduly convicted." The liberty interestof
the defendantwho is clothedwith the presumptionof innocenceat this point demands
that the determinationof the amountof bail be madewith thesameaccuracyrequired
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____________________

for determinationof guilt or innocence.Bail hearingsshouldbehearingsrequiringthe NOTES
presenceof witnesseswith personalknowledgesubject to cross-examination.

Rule 1102 . Amendments.

a Supreme Court. The Supreme Court of Kentucky shall have the
power to prescribe amendmentsor additions to the Kentucky Rules of
Evidence.Amendmentsor additions shall not takeeffectuntil they havebeen
reported to the Kentucky General Assembly by the Chief Justice of the
SupremeCourt at or after the beginning of a regular sessionof the General
Assemblybut not later than the first dayof March, anduntil the adjournment
of that regularsessionof the General Assembly;but if the GeneralAssembly
within that time shallby resolution disapproveany amendment or addition
so reported it shall not take effect. The effective date of any amendmentor
addition soreported may be deferred by the GeneralAssemblyto a later date
or until approved by the General Assembly.However, the General Assembly
may not disapprove any amendment or addition or defer the effective date
of any amendment or addition that constitutes rules of practice and
procedure under Section116 of the Kentucky Constitution.

b GeneralAssembly.The GeneralAssemblymay amendany proposal
reported by the Supreme Court pursuant to subdivision a of this rule and
may adopt amendmentsor additions to the Kentucky Rules of Evidencenot
reported to the General Assembly by the Supreme Court. However, the
General Assemblymay not amend any proposals reported by the Supreme
Court andmay not adopt amendmentsor additions to the Kentucky Rulesof
Evidencethat constitute rules of practice andprocedure under Section116‘ of the Constitution of Kentucky

c Review of proposals for change.Neither the Supreme Court nor
the General Assembly should undertake to amend or add to the Kentucky
Rules of Evidencewithout first obtiining a review of proposedamendments
or additions from the EvidenceRules Review Commission described in KRE
1103.
HIST: Enacted 1990Ky. Acts ch. 88, sec. 74; amended1992 Ky. Acts ch. 324, sec.26;
renumbered 7/1/92pursuant to 1992 Ky. Acts ch. 324, sec.34.

COMMENTARY

This providesthat both the SupremeCourt andthe GeneralAssembly may
proposerule changes. It recognizesthat rules of evidence,with the exceptionof
privileges,areprimarily issuesof practiceandprocedureandthereforeareassigned
to the SupremeCourt of KentuckyunderSection 116 of the Constitution.However,
this rule also points out that any proposedchanges should be presentedto the
EvidenceRulesCommissionauthorizedby KRE 1103.

Rule 1103 . Evidence rules review commission.

a The Chief Justièe of the Supreme Court or a designatedjustice
shallserveas chairmanof a permanentEvidenceRules Review Commission
which shall consist of the Chief Justice or a designatedjustice, one 1
additional member of the judiciary appointed by the Chief Justice, the
chairmanof the Senate Judiciary Committee, the chairmanof the House
Judiciary Committee,and five 5 membersof the Kentucky bar appointed to
four 4 year terms by the Chief Justice.

b The EvidenceRules Review Commissionshall meetat the call of
the Chief Justice or a designated justice for the purpose of reviewing
proposalsfor amendmentor addition to the Kentucky Rules of Evidence,as

________________________________________
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requestedby the SupremeCourt or GeneralAssemblypursuant to KRE 1102. NOTES
The Commission shall act promptly to assist the Supreme Court or General
Assemblyand shall performits review function in furtheranceof the ideals
and objectivesdescribed in KRE 102.
HIST: Enacted 1990 Ky. Acts cli. 88, sec. 75; amended1992 Ky. Acts ch. 324, sec.27;

renumbered 7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

The EvidenceRulesCommissionis the initial screeningbody thatwill review

any proposalsto changethe Kentucky Rules of Evidence.It servesan important
function. Any attorneyinterestedin maintainingfairnessof trial proceduresshould

seeaboutstaffingthis commissionwith respectedandknowledgeableattorneys.There

are five slots for membersof the Bar.

Rule 1104, Useof official commentary.

The commentary accompanyingthe Kentucky Rulesof Evidencemay
be used asan aid in construing the provisions of the Rules,but shallnot be
binding upon the Court of Justice.
HIST: Enacted1990 Ky. Acts ch. 88, sec. 76; amended1992 Ky. Acts ch. 324, sec. 28;
renumbered7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

This was added at the insistence of the Supreme Court. The original
Commentaryaccompanyingthe final draft in 1989 of necessityhas beenmodified.
ProfessorLawsonhaswritten a revisedCommentarywhich is availablethroughthe
UK CLE programunderthe title KentuckyRulesofEvidence1992.

The Commentaryis in no sensebinding, andthe additionof this languagewas
unnecessary.The Commentaryof the draftershoweveris perhapsthe best evidence
of what the text of the rules is supposedto mean.Takentogetherwith federalcases
interpretingidentical language,therewill be no needto resort to old practicesand
outmodedconceptsof what the law is.
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This We Shall Have!
A History of the Right to Counsel in Kentucky

In creatingthe Departmentof PublicAdvocacyin October,1972,GovernorWendellFord
said, "Therecanbe no civilized enforcementof criminal law without full legal assistance
to the accused.This we shall have!"

The history of the right to counselin Americaand in Kentuckyis told in a 16 minute
video through the spirit of JohnAdams. Besides learning about an interesting legal
experienceof our secondpresident,we also learn that Kentucky’s own Gholsoncase
[Gholson v. Commonwealth,212 S.W.2d 537 Ky. 1948] precededthe United States
supremeCourt’s decisionin Gideonby afull fifteen years,whenKentucky’s highestcourt
held that an attorneymustbe appointedfor a personchargedwith a felony who is too
poor to hire his or her own counsel.The video with accompanyingdiscussionquestions
gives the presentera 30-minutepresentationsuitablefor adult audiencesor non-legal
organizations.

To learnmoreaboutthe Departmentof Public Advocacyandthe role it playsin provide
counselto poor peopleor to securea copy of the video This WeShall Have! for showing
contact:

DavidE. Norat, Departmentof Public Advocacy
100 Fair OaksLane,Suite302
Frankfort, Kentucky 40601
Tel: 502 564-8006,Fax: 502564-7890;E-mail: dnorat@dpa.state.ky.us

This could be the perfectadditionto your Law Day activities!

___________________________________
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Chapter 2: EvidenceTranslation Table

SUBJECT RULE SUBJECT RULE

1. admission of evidence 611 ;1 04 35. impeachment- 609
prior conviction2. admissions 801-A2

36. impeachment-specific 6083. admonitions 105 acts of misconduct
4. attorney-client privilege 503 37. judgment of prior 611
5. authentication of evidence 901 conviction

6. avowal 103a 38. judicial notice 803
7. best evidence rule 10018 39. leading questions 105

8. business records 8036 40. learned treatises 504
hearsai 50. limited admissibility 8034

9. character evidence- 404a 1 51. marital privilege 901 a; KRS 422.300accused
52. medical diagnosis or 103d10. character evidence- 404a 2 treatment statementswitness
53. medical records 10311. chain of custody 901
54. motion in limine 402:403:61112. comment on privilege 511
55. objections 70113. competence of witness 601:602
56. opening the door 702:70514. confidential informant 508

privilege 57. opinion testimony-lay 404b: c
15. counselor privilege 506 58. opinion testimony-expert 8035
16. court records 8038,91O 59. other crimes/acts 104

17. cross examination 611b 60. past recollection recorded 8031
18. excited utterance 8032 61. preliminary rulings on 301

admissibility19. exclusion of evidence, 403
waste of time, etc. 62. present sense impressIon 613; 801.A1

20. exhibits 901 ;61 1 63. presumptions
30121. existing physical/ 8033 64. prior consistent statement

emotional condition 613; 801 -A165. prior inconsistent
22. expert opinion 702, et seq statement 613; 801-A1
23. flight 402; 403; 611 66. psycho therapist privilege 507
24. former testimony 804b1 67. public records 901; 8038:9;10
25. guilty pleas & 410 68. rape shield 412

negotiations
69. relevance 40 402

26. handwriting 901 b2; 3
70. rule of completeness 106

27. hearsay-definition 801c
71. separation of witnesses 615

28. hearsay exceptions - 803 72. statement against interest 804b3declarant available
73. suppression hearing 103; 104; RCr 9.7829. hearsay exceptions 804

declarant unavailable 74. unavailable witness 804a
30. hearsay-exclusion of 802

31. hearsay within hearsay 805

32. identification hearsay 801-A2c
33. impeachment-strict 607:611:103d
34. impeachment- 613; 801-A1; 804b

prior statements
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Chapter 3: A Processfor Successful
Preservation of Your Client’s Record

The PreventivePracticeofLaw vs. ChickenNoodlesoupand hot toddies - LHM

BeginWith the End In Mind:

A. Think about all you do from the
viewpoint of how it will look to
appellatejudges.

B. If things’ ‘affecting your case are
happeningin or outside of the court
room, place them in the record by
speaking into the record and later
filing a written motion.

C. With suppressionhearing,describe
the areawhere the searchtook place,
how manymilesis it from the centerof
town, a wooded area,a desertedloca
tion, a neighborhoodwhose racial or
ethnicpopulationis significant.These
essentialfacts are the building blocks
of your case,everyonein the court
room knows the facts, everyonein
the appellatearena doesnot!

II. ForwardYour Theory of the Case
with Your Objections:

A. First use your trial practice
persuasion institute education to
developa solid theory of the caseand
then determine how to advancethat
theorywith your objections.

B. Identify your bestfacts.Whatwill
the prosecutordo to undermineyour
presentationof those facts? Stop hen
him aheadof time. Figureout why the
law doesnot allow him/herto undercut
that important evidence and prepare
strategywith motionsto object.

C. Identify theprosecutor’sbestfacts.
Whatweaponsdo you havein the law
to render impotent those facts? Use
your right to object to weakenprose
cutor’scase.

Ill. BrainstormAll PossibleObjections:

A. Discuss with others the errors
likely to be a part of your particular
case as well as those objectionable
statementsor tactics usedregularly by
yourprosecutor,judge,chiefinvestigat
ing officer or otherprosecutionwitness.

B. Create,file and arguemotions in
limine to prohibit prejudicial com
ments/tactics.Usethe arguingof such
motionsto put onevidencefor the trial
andappellatecourtabouttheobjection
ablepracticei.e. subpoenatheprosecu
tor, if s/he challengesthe accuracyof
your motion.

W. Be Informedby Reviewing:

A. RelevantKRS
B. Controlling Caselaw
C. Kentucky Rulesof Evidence
D. Relevant scientific, psychological
or other forensic information to know
what the evidence is and what it
means
E. Kentucky RCrs

2 DecideHow
ObjectionsCanAdvance -+

Theoryof Your Case

3 BrainstormPossible
Objectionswith Others

1 Think About Case
With the End in Mind

H
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F. Kentucky Rulesof ProfessionalConduct
G. KBA Ethics Opinions
H. ABA Standardsfor Criminal Jus

tice, DefenseFunction andProse
cution Function

I. ABA Mental HealthStandards

V. Prepare All Objections Before
Trial:

A. Do not wait until trial to preserve
anything unless you have a’ sound
strategyfor waiving or delaying.You
cannot be spontaneousabout pre
servingrecord.

B. File motions in limine to cover
every anticipatederror or objection,or
decide strategicallyto wait for trial or
objectorally.

C. Have a checklist of evidenceyou
want admittedthatprosecutorwill try
to have excluded and evidence you
want out that prosecutorwill try to
admit. What are your groundsfor ad
mitting or excluding evidence? Put
checklistfor eachpart of trial in your
trial notebook.

voir dire: anticipate right to ask
specific questions,list supportivecases
to understandprosecutor’sobjections.

opening: list groundsto object to
prosecutor’sopening - what does this
prose-cutorusually say that is objec
tionable?

prosecution witness: list objec
tions andgrounds,to anticipateareas
prosecutormay cover.

defensewitnesses: anticipateprose
cutor’sobjections,list supportiveKREs
andcaselaw.

directedverdict: list all elements
you needto addressso that none are
forgottenin heatof moment.

instructions: list supportivecase-
law in trial notebook if not within
defensetenderedinstructions.

closingargument: list possible
grounds for objection to prosecutor’s
closing, list authority to support
defenseclosing.

D. Noteall theobjectionsyou need
to makefor that section.Preparea
pagefor objectionsfor eachsection
before trial and add to it as unex
pected, objectionableevents occur
duringtrial

E. Prepare voir dire questions to
educatejurors to understandand ac
cept your needto object without pre
judice to your client.

F. When objectionable material is
admitteddespite motions,continueto
make objections during trial anduse
motion for new trial and jnov as last
opportunityto object.

G. When preparingyour motions in
limine fill them with all of the facts
necessaryto placethe appellatejurists
there in the courtroom,county, or at
the scenewith you.

H. Even if you decide to wait until
trial to object becauseof a tactical
reason,haveyour objectionin written
form at the proper placein your trial
notebookto insure that all bases are
covered.

5 PlaceAnticipated
Objectionsin

Trial Notebook
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4 Be Informedof Law

and Supportive
Standards
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I. Before trial, preparewritten jury
instructionsto tender.

VI. How to PresentYour Objections
Most Persuasively:

A. Rulings by the judge are re
quiredfor preservationofobjections!

B. Be as specific as possibleabout
why this is error,while coveringevery
anglein your objections.

C. State the specific relief you want,
beginningwith the bestrelief first i.e.
mistrial, admonition, suppressionof
evidence,right to put on evidenceto
counter the erroneously introduced
evidence.

D. If judge overrules your request
move down the line, not forgetting to
put evidenceon by avowal.

E. If judge saysshewill rule later on
your objection, make sure you write
that down and remind yourself to
obtainruling.

VII. Posture Yourself Psychologically
andPhysically to Object:

A. If you seldomobjectduring open
ing statementor closingargument,find
a "readinessstance"e.g.,sit on edgeof
seatwith handsreadyon arm chairto
pushyourselfup. Maintain thisposi
tion during prosecutor’sentire closing
andmakeyour objections!

VIII. AnalyzeYour Challengesto the
Admissibility of Evidence:

A. If filing motion to suppressevi
denceon searchandseizure grounds,
make sure you have gone sufficiently
back in time in your challengeto the
illegal police actioni.e. if therewasa
stop, an interrogation,a searchand

7 ObtainRulings
-4
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then a seizureof evidence-makesure
that you object to the stop as well as
all of the stepsthereafter.

B. Go over the searchor seizurewith
an appellatelawyeror expertin search
and seizurelaw.

C. Outline the actionsof the investi
gating officer in obtainingstatements
from client or witnesses.Is thereany
thing that officer did to render inad
missiblethe evidence?

IX. Preventthe BackdoorAdinissibil
ity of InadmissibleEvidence:

A. When the prosecutorseemsto be
trying to introduce damaging and
questionableevidence, refer to your
checklist of objections to prevent the
prosecutorfrom introducing evidence
that the courthasruled inadmissible.

X. Make Sure Your Voir Dire
Objectionsareon the Record:

A. Place on the record every prose
cutor strike of racial or ethnic minor
ities. Object to prosecutor’sjustifica
tions for jury strikes.

B. Stateon the recordtheraceofjur
ors,how manyaremen,women,young,
old, otherrelevantclassification.

C. Even with video records, the
namesandnumbersof jurors are not
in the recordwhenthey answerques
tions unlessyou ask for them to state
their namesand numbers.

8 Do Any
NeededAvowals
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XI. WhenRacial or Cultural Prejudice
Affects Right to Fair Trial Place it
in the Record:

A. Whenrelevantandhelpful to your
client’s case,placeinto the record the
race and cultural backgroundof the
arresting and investigating officers,
eyewitnesses, social workers and
psychologists.

B. Make the prejudiceas real for the
appellatecourt asit is foryouandyour
client.

XII. Avowal/Offer of Proof:

A. Whenevidenceis excludedagainst
your objection, makean offer of proof
which setsforth all of the information
for the appellatecourt to understand
the materiality of the error.

![107

B. If you are not allowed to put the
evidence in the record through wit
nesses,put it in orally or in writing but
whatever you do try to place every
thing in the record.

C. If you inadvertentlyleft somepart
of the avowal out of the record, file a
motion fornew trial andset forth what
was excluded,attachevidenceby affi
davit if possible.

REBECCABALLARD DILORETO
AssistantPublic Advocate
Departmentof Public Advocacy
100 FairOaksLane,Suite302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: rdiloret@dpa.state.ky.us

..........a

The 3 Aspectsof Effective Relief: Must, Can, Should

Millard FarmerandJoeNursey in The Building Blocksof Capital Cases:Motionsand
Objections, TheChampion, Vol. 8, No. 2 March 1984 at 16, 20 detail the three
componentsof requestsfor relief beingmade in a motion or an objection:

The relief requestedshouldbe written in at leastthreeparts. The motion should
request:a remedywhichit wouldbe errorto deny, aremedywhichcan be granted,
anda remedywhich aimsfor a more"perfect" level of justicebut which will not be
grantedunderthe currentstateof thelaw. It is importantthat theprayerfor relief
statethat the alternativerequestsfor relief are lesseracceptablealternativesfor
relief. Requestingrelief in this comprehensivemannertakes advantageof the
establishedlaw as well asthedevelopinglaw. Sincethe prosecutionoften doesnot
or evencannotappealthe relief grantedby motions,the body of existingcaselaw
is neveran accuratemeasureof therelief thatmaybegiven in responseto motions
andbasingmotionson existingcaselaw aloneis simplyinadequaterepresentation.
Almost everymotion shouldrequest,andanticipateuseof, anevidentiaryhearing.
Creativity in the type of relief requested,as well as the quality of the evidence
supportingthe relief requested,mayoftenbe decisive in bringing aboutfavorable
results.
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Chapter 4: Effectively Obtaining Funds for Expert Help

Sometruthsaboutfundsfor expertsareself-evident:
1 indigentcriminal defendantsareentitledto mon
ey to hire defenseexpertswhenreasonablyneces
saryto the defense,and2 public defenderstoo often
do a poor job of persuasivelyaskingfor the neces
saryfunds,and thereforemany indigentsdo not ob
tain the help of expertsthey are constitutionally
entitled to receive.

10 Factors of the Threshold Showing

There is a common sense,effective way to make
thresholdshowingswhich persuadejudgesto auth
orize the necessaryfunds. That persuasiveeviden
tiary showing,most usuallymadeexparte, hasthe
following tencomponents:1 Typeof theresource;2
Nature andstageof assistance;3 Who will provide
the help, qualificationsof thatperson,costsof their
help; 4 Reasonablenessof boththe ratesand total
cost;5 Factualbasisfor the resourcesin this case,
including the theory of the case and relevant
themes;6 Counsel’s observations,knowledge,in
sightsaboutthis case and this defendant;7 Legal
basesfor expert in this case;8 Legal reasonsfor
defenseresources;9 Inadequacyor unavailability of
stateresources;10 Evidentiarydocumentation.

Standardsof Practice

Thesehave been the componentsof the national
practiceof successfullyobtaining funds for experts
for some time. See,e.g., EdwardC. Monahan,Ob
taining Funds for Experts in Indigent Cases, The
Champion,Vol. 13, No. 7 August 1989at 10; Nan
cy Hollander& Lauren M. Baldwin, Expert Testi
mony in Criminal Trials, The Champion, Vol. 15,
No. 10 Dec.1991 at 12; PaulC. Giannelli, TheCon
stitutionalRight to DefenseExperts,Public Defender
Report, Vol. 16, No. 3 1993; Nancy Hollander &
BarbaraE. Bergman,Every Trial Criminal Defense
ResourceBook 1995 §46:8.

NLADA’s PerformanceGuidelinesfor Criminal De
fense Representation1995 Guideline 4J7 ad
dressesthe need for expert assistance:"Counsel
should securethe assistanceof expertswhere it is
necessaryor appropriateto: A the preparationof
the defense;B adequateunderstandingof thepro
secution’scase;C rebut theprosecution’scase."

TheABA Providing DefenseServicesStandard5-1.4
requiresthatdefendershavethenecessaryresources
for quality representation:"The legalrepresentation
plan should provide for investigatory,expert, and
otherservicesnecessaryto quality legalrepresenta
tion. Theseshould include not only those services
andfacilities neededfor an effectivedefenseat trial
but alsothosethatarerequiredfor effectivedefense
preparationin every phaseof the

process
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TheABA Guidelinesfor theAppointmentandPerfor
manceof Counselin Death Penalty Cases 1989.
Guideline8.1addressesthenecessityfor supporting
services:"The legal representationplan for each
jurisdiction should providecounselappointedpur
suantto theseGuidelineswith investigativeexpert,
andotherservicesnecessaryto prepareandpresent
an adequatedefense.Theseshouldincludenotonly
thoseservicesand facilities neededfor an effective
defenseat trial, butalso thosethatarerequiredfor
effectivedefenserepresentationat everystageof the
proceedings,including the sentencingphase."

Theevolutionof being successfulin this funds prac
tice sincethe 1980sincludesmakingthis threshold
showing more specifically, more explicitly, more
thematically.The necessityfor anexpertto effective
ly communicatetheclient’s story is the focus of the
showingto the judge.

ResourceManualAvailable

The KentuckyDepartmentof Public Advocacyhas
developedaFunds for Expertsand ResourcesMan
ual to provide litigators a practical aid to making
persuasiverequestsfor funds for resources.The
Manual has collected caseswhich hold it is neces
saryto provide funds for expertsin the following
areas:1 drug andalcohol; 2 statisticians;3 fire
armsandgunshotwounds;4 pathologists;5 DNA.

Additionally, one chapterof theManualdetailshow
to persuasivelypresentthe 10 threshold showing
factors thematicallywith practicalexamples.Other
chapterspresentthe law andstrategiesfor: demon
strating the needfor having a defenseexpertsince
a neutralexpertis inadequate;making therequest
ex parte; obtaining funds for a consultingexpert;
showing the ineffectivenessin failing to ask for
funds for resources;detailingwhat national bench
marks require;and, obtainingfunds whenan indi
gent is representedby retainedcounsel.

Samplemotions, orders,affidavits and supporting
documentsare included to demonstratepragmatic
ways to meetthe thresholdshowingrequirements.

TheManual is availablefrom theKentuckyDepart
ment of Public Advocacyat theaddressbelow for
$29.00, including postageand handling. Alterna
tively, it can be obtainedon WP 5.1 diskette for
$59.00.It is updatedannuallywith the additionsof
5 new chapters.Make your check payable to the
KentuckyState Treasurer.

EdwardC. Monahan
DeputyPublic Advocate

L
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Chapter 5: Making and Meeting Objections:
Insuring that the Client’s Story is Communicated

‘1 am not a potted plant, Sir." - Brendanv. Sullivan,Jr.

TABLE OF CONTENTS

In General
1. Timelines
2. What is the Objection
3. Groundsfor the Objection
4. ReliefRequested
5. Ruling Required

IL Pretrial Motions
A. Discovery
B. Venue

1. ImproperVenue
2. Changeof Venue

C. Motions In Limine
1. Motion
2. Ruling
3. Reconsideration

Voir Dire
A. Right to Fair Jury &

Due Process
B. Cause& Peremptory

Challenges
C. Timing of Challenge
D. CausePrinciples
E. ResolvingDoubt
F. Excusesfor Cause
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I. IN GENERAL

1. Timeliness- Contemporaneousobjectionrule
requiresthat an objectionbe madeat the time of
the ruling. RCr 9.22; KRE 103a1.

2. What Is The Objection? - The objectingpar
ty must makeknown to the court eitherthe ac
tion which he/shedesiresthe court to take, or
his/herobjectionto the actionof the court. RCr
9.22.

If thetrial court deniescounselan opportunityto
approachthe benchandexplainthe objection,do
it "[a]t the first reasonableopportunity to pre
servethe recordAndersonv. Commonwealth,864
S.W.2d909, 912 Ky. 1993.

3. Grounds for the Objection - A partyis re
quiredto statethe groundsfor an objection only
when requestedto do so by the court. Rossv.
Commonwealth,577 S.W.2d 6 Ky.App. 1977;
RCr 9.22; KRE 103a1.

4. ReliefRequested- If objectionis madeafter
error occurred,party making objectionmustask
for suchremedialrelief as is desired.Fergusonv.
Commonwealth,512 S.W.2d501Ky. 1974;Com
monwealthv. Huber, 711 S.W.2d490 Ky. 1986;
White v. Commonwealth,695 S.W.2d 438 Ky.
App. 1985.

If trial counselseesan issueandfails to makea
timely requestfor relief, a plain errorargument
will not be consideredon appeal.Crane v. Com
monwealth,833 S.W.2d813, 819 Ky. 1992.

5. Ruling Required - If an objectionis made,
the party making it must insist on a ruling or
the objection is waived. Bell v. Commonwealth,
473 S.W.2d 820, 821 Ky. 1971; Harris v. Com
monwealth,342 S.W.2d 535, 539 Ky. 1960.

II. PRETRIALMOTIONS

1. Review RCr 8.14, 8.16, 8.18, 8.20, 8.22 and
8.24 for pretrial motion practice.

2. Caution:Accordingto RCr8.20, motions"rais
ing defensesor objections"mustbe madeprior to
a plea being entered.The general practice at
arraignment, though, is for defensecounsel to
requestleave of court to reservethe right to
make all necessarymotions eventhougha plea
is being entered.

3. Regardingmotionsto dismissbasedonlack of
jurisdictionor failure of theindictmentto charge
anoffense[RCr 8.181,counselmustmakea tacti
caldecisionwhento raisetheissue.Forexample,
if a countof the indictmentfails to statea public
offense,theremay be no good reasonto bring it
to thecourt’sattentionprior to the attachmentof
jeopardy. See Stark v. Commonwealth, 828
S.W.2d 603 Ky. 1991, where the issue was
raisedfor the first time on appealandthe Sup
remeCourt orderedthat the convictionsbasedon
defective counts of the indictment be reversed
andthesentencesvacatedratherthanremanded
for a new trial.

A. Pretrial Discovery

If you announceready for trial, you waive any
non-compliancewith discoveryrules or orders.
Sargentv. Commonwealth,813 S.W.2d801 Ky.
1991.

B. Venue

1. Improper Venue - Improper venuecan be
waived by the defendant,so make sure that a
timely motionor objectionis made.KRS 452.650;
Chancellor v. Commonwealth,438 S.W.2d 783
Ky. 1969.

2. Changeof Venue - A motion for changeof
venue must comply with KRS 452.210, KRS
452.220.Make sure that the petition is verified
andaccompaniedby at leasttwo affidavits. Also
makesurethat the requestfor a changeof venue
is madein a timely mannerwith timely noticeto
the Commonwealth.See: Whitler v. Common
wealth, 810 S.W.2d505 Ky. 1991 andTaylor v.
Commonwealth,821 S.W.2d 72 Ky. 1991. Ac
cording to Thompson v. Commonwealth,862
S.W.2d871 Ky. 1993, a motion filed two days
beforetrial is not timely.

C. Motions in Limine

1. Motion - A requestfor a pretrial ruling on
the admissibilityof evidencemaybe madeunder
KRE 103d.

2. Ruling - The courtmay defera ruling, but if
the issue is resolvedby an "order of record",no
further objection is necessary.KRE 103d. The
making of the motion will preservethe issuefor
appellatereview. Powell v. Commonwealth,843
S.W.2d908 Ky.App. 1992.

4
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3. Reconsideration- Reconsiderationof apre
trial in limine ruling is authorizedif newcircum
stancesat trial requireit. KRE 103d.

III. Vow Dire

A. Nature of Rights to Fair Jury and
Due Processin JurySelection

As trial counsel, you have the duty to protect
eachdefendant’sright to be tried by a fair and
impartial jury, as well as the right to receivedue
processin the jury selectionproceedings.This
article is written to help you securetheserights,
ideally,at the trial level; andalternativelyat the
appellatelevel. Dueto lengthrequirements,this
articlewill not specificallyaddressthe Common
wealth’s improper use of its peremptorychal
lengesunderBatson v. Kentucky, 476U.S. 79,
106 S.Ct. 1712,90 L.Ed.2d 69 1986.

The right to a fair and impartial jury is guar
anteedby the 6th Amendmentto the United
StatesConstitution and Section 11 of the Ken
tucky Constitution.This right encompassesnot
only thesubstantiveright underthe 6thAmend
ment, but it also encompassesthe substantive
due process right to fairness under the 14th
Amendmentto the United StatesConstitution.

The harm which occurs from a violation of this
right is that the accusedis tried by a jury which
includesat leastonejuror who is biased,partial,
unfair, and/ornot neutral.

Theright to proceduraldue processin the course
of jury selection is guaranteedby the 14th
Amendmentto the United StatesConstitution
andSection2 of the KentuckyConstitution.The
harmwhich occursfrom a violation of this right
is that thereis an interference,or denial,of your
client’s right to utilize theproceduresestablished
to ensurethat a fair and impartial jury is em-
paneled.Theharmwhich resultsfrom aviolation
of this right usuallycomesin the form of a denial
of your client’s right to freely exercise his
peremptorychallenges.

B. Two Typesof Challenges:
CauseandPeremptory

In Kentucky the method for assuringthat your
client is tried by a fair and impartial jury
includesthe provisionof two typesofchallenges
that can be madeof potential jurors:

1. Challenges for Cause: RCr 9.36 1
provides:

"[Wlhere there is reasonableground to be
lieve that a juror cannot render a fair and
impartial verdict on the evidence,he shall
be excusedas not qualified to serve. The
numberof challengesfor causeis limitless.

2. Peremptory Challenges: RCr 9.36 2
provides: "After the partieshavebeengiven the
opportunityof challengingjurors for cause,each
side or party having the right to exerciseper
emptory challenges shall be handeda list of
qualifiedjurors drawnfrom the box equalto the
numberof jurorsto beseatedplus the numberof
allowable peremptorychallengesfor all parties.
Peremptorychallengesshall be exercisedsimul
taneouslyby striking namesfrom the list and
returningit to the trial judge.

RCr 9.40 sets forth the numberof challengesal
lotted to each side in a criminal case. For a
felony, the defendantor defendantsjointly get 8.
Fora misdemeanor,the defendantor defendants
jointly get3. If 1 or 2 additionaljurors arecalled,
the number of peremptory challengesallowed
eachdefendantshall be increasedby 1.

If more than 1 defendantis being tried, each
defendantshall be entitled to.at least 1 addi
tional peremptorychallengeto beexercisedinde
pendentlyof any other defendant.

RCr 9.36 andRCr 9.40 guaranteethe criminal
defendant"a substantiveright providedby state
law - the right of peremptory strikes against
qualifiedjurors. This proceduralright is not an
‘impartial jury’ question, but a ‘due process’
question."Thomasv. Commonwealth,864S.W.2d
252, 260 Ky. 1993.

In Thomasv. Commonwealth,864 S.W.2d 252
Ky. 1993, the Kentucky SupremeCourt clari
fied the differencebetweentheright to a fair and
impartial jury, as guaranteedby the Sixth
Amendmentto theU. S. ConstitutionandSection
11 of the KentuckyConstitution,andthe right to
procedural due process,as guaranteedby the
FourteenthAmendmentto the U. SConstitution
and Section2 of the KentuckyConstitution.The
Court madeit clear that when a defendanthas
usedall his peremptorychallenges,he "hasbeen
deniedthe numberof peremptorychallenges

I I
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procedurallyallotted to him [proceduralduepro
cess]when forcedto use peremptorychallenges
on jurors who should have been excusedfor
cause."Id. at 259. For thereto be a violation of
proceduraldueprocess,the defendantneednot
establishthat a juror who shouldhavebeendis
qualifiedactuallysaton thejury thatdecidedhis
case.Id. at 260.

C. Timing of Challenges

The timing of the exerciseof thesetwo types of
challengesis also set forth in the criminal rules.

Pursuantto RCr 9.361, "Challengesfor cause
shall be madefirst by the Commonwealthand
then by the defense," and 3 "All challenges
must be madebefore the jury is sworn. No pro
spectivejuror may be challengedafter beingac
ceptedunlessthe court for good causepermits
it." Pelfrey v. Commonwealth,842 S.W.2d 524,
526 Ky. 1993.

D. Black Letter Principles Relating to
Challengesfor Cause

1. The trial court mustdeterminethe existence
of biasbasedon the particular factsof eachcase.
Taylor v. Commonwealth,335 S.W.2d556Ky.
1960.

2. "A potential juror may be disqualified from
service becauseof connection to- the case,
parties,or attorneysand that is a bias that
will be implied asamatter of law. Randolph
v. Commonwealth,716 S.W.2d 253 Ky. 1986

3. "Irrespective of the answersgiven on voir
dire, the court shouldpresumethe likelihood of
prejudice on the part of the prospectivejuror
becausethe potential juror has such a close
relationship,be it familial, financial or situ
ational,with anyof the parties, counsel,vic
tims or witnesses."Montgomeryv. Common
wealth, 819 S.W.2d 713 Ky. 1992.

4. "Once that close relationshipis established,
without regardto protestationsof lack of bias,
the court should sustaina challengefor cause
and excuse the juror." Ward v.
Commonwealth,695 S.W.2d404 Ky. 1985.

E. How Court ShouldResolveDoubt
As To For-CauseChallenges

"Even wherejurors disclaimany bias andstate
they can give the defendanta fair trial, con
ditions maybe suchthat their connectionwould
probably subconsciouslyaffect their connection
would probably subconsciouslyaffect their deci
sion in the case. It is alwaysvital to the de
fendant in a criminal prosecution that
doubt of unfairnessbe resolvedin his favor.
Randolph v. Commonwealth,716 S.W.2d253
Ky. 1986.

F. Examplesof Above Principles as
Applied to Facts Where For-Cause

ChallengesShould Have
Been Granted

1. Jurorwho Falls to Meet Statutory Quali
fications for jury service as set forth in KRS
29A.080.

2. JurorWho Has FormedOpinion Regard
ing Guilt.

Neace v. Commonwealth, 313 Ky. 225, 230
S.W.2d 915 1950.

Montgomery v. Commonwealth, 819 S.W.2d
713 Ky. 1992.

Thompsonv. Commonwealth,862 S.W.2d871,
875 Ky. 1993.

3. JurorWho HasA CloseRelationship With
a Party,Attorney or Witness.Ward v. Com
monwealth, 695 S.W.2d404, 407 Ky. 1985.

A. JurorWhoHasA CloseRelationshipWith
a Party:

112

a. Venirepersonwho discussedthe casewith
a relative of the victim. Thompsonv. Com
monwealth,862 S.W.2d871, 875 Ky. 1993.

b. Married to a personwho was a second
or third cousin of the victim. Marsch v.
Commonwealth,743 S.W.2d830 Ky. 1987.

c. First cousin to viCtim. Pennington v.
Commonwealth,316 S.W.2d221 Ky. 1958.
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d. Mother was first cousin to victim’s
mother. Leadingham v. Commonwealth,
180 Ky. 38, 201 S.W. 500 1918.

e. Wife was secondcousinof defendant.
Smith v. Commonwealth, 734 S.W.2d 437
Ky. 1987.

B. Juror Who Has A CloseRelationship With
a Witness:

a. Juror’s being related to and living in the
samerural areaof the county with the com
plainingwitness’boyfriendandbeingmarried
to boyfriend’s cousin may. have justified a
challenge for cause.Anderson v. Common
wealth, 864 S.W.2d 909, 911 Ky. 1993.

b. Where juror, an investigative social
worker, was employedby CHR, the sameor
ganizationwith which a key Commonwealth
witness was employed,and was assignedto
the sameunit as two key Commonwealthwit
nesseswere assigned,it wasan abuseof dis
cretion to fail to excusethe juror for cause.
Alexanderv. Commonwealth,862 S.W.2d856,
864 Ky. 1993.

c. Veniremanknewboth CommonwealthAt
torney and chief investigatingofficer in the
crime. Thompson v. Commonwealth, 862
S.W.2d871,875 Ky. 1993. -

d. Jurorwho wasfriendof chiefinvestigating
officer. Thompson v. Commonwealth,862
S.W.2d 871,875 Ky. 1993.

e. First cousin to key prosecution wit
ness. Sanborn v. Commonwealth, 754
S.W.2d534 Ky. 1988.

f. Wife of arresting police officer. Cal.
vert v. Commonwealth, 708 S.W.2d 121
Ky.App. 1986.

C. JurorWho HasA CloseRelationshipWith
Attorney:

a. Veniremanknew bothCommonwealthAt
torney and chief investigatingofficer in the
crime. Thompson v. Commonwealth, 862
S.W.2d871,875 Ky. 1993.

b. Venirewomanwho had businessdealings
with the prosecution.Thompsonv. Common
wealth, 862 S.W.2d871, 875 Ky. 1993.
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c. Juror’s wife and prosecutorwere first-
cousinsby marriagehowever,relationshipby
blood and affinity are treated the samefor
purposesofjuror disqualification. Thomasv.
Commonwealth,864 S.W.2d 252, 256-7 Ky.
1993.

d. Prospectiveand actual jurors who had
previouslybeenrepresentedby theprosecutor
andwho statedthey would seekout suchre
presentationin the future althoughattorney!
client relationshipdoesnot automaticallydis
qualify a venireperson.Riddle v. Common
wealth, 864 S.W.2d308 Ky.App. 1993.

e. Uncle of Commonwealth Attorney.
Ward v. Commonwealth,695 S.W.2d 404,
407 Ky. 1985.

f. Secretaryto CommonwealthAttorney.
Position gave rise to a loyalty to employer
that would imply bias. Randolph v. Com
monwealth, 716 &W.2d 3 Ky. 1986.

g. Managerof ambulanceservice,which
hada contractwith theAmbulanceBoardfor
which the prosecutorwas the attorney,
and who had beenaskedas managerof the
AmbulanceBoardto participatein the search
for the defendantswho were chargedwith
escapeandwho hadbeenheld hostagein a
previous escape.Montgomeryv. Common.
wealth, 819 S.W.2d713 Ky. 1992.

h. County attorneyat the time of the de
fendant’spreliminaryhearing.Godseyv.
Commonwealth, 661 S.W.2d 2 Ky.App.
1983.

i. Juror was being representedby the
prosecutoron a legal matterat the time
of trial. Montgomery v. Commonwealth,
819 S.W.2d 713 Ky. 1992.

j. Cousin’s son-in-law was the prose
cutor. Montgomeryv. Commonwealth,819
S.W.2d713 Ky. 1992.

k. Jurorswho had prior relationshipwith
prosecutingattorneys,andwho professedthat
they would seekout such relationshipin fu
ture. Riddle v. Commonwealth,864 S.W.2d
308 Ky.App. 1993.
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D. Juror Who HasTrouble AcceptingLegal
E’rinciples. Juror demonstrateda seriouspro
blem accepting the concepts of a defendaM’s
right to remainsilent, the burdenof proof 4nd
the presumptionof innocence.Humble v. Corn
rnonwealth, 887 S.W.2d867 Ky.App. 1994

E. Miscellaneous

a. Where the defendant,on trial for sexxal
crimesagainsthis sevenyearold daughteris
black, his wife is white, and their child is
biracial, juror who expresseda distaste ‘or
"mixed marriages,"andstatedhe wouldju4ge
the wif&s credibility a degreedifferently tlan
he would judge the credibility of other *it
nessesshould have been excusedfor caue.
Alexander v. Commonwealth,862 S.WJ2d
856, 864 Ky. 1993.

b. Venirepersonsandjurors related to pisOn
employees,whoknewmany prisonemployees,
whose two best friends and two brothers
workedat prison andhaddiscussedcasewith
two brothers. Thompsonv. Commonwealth,
862 S.W.2d871,875 Ky. 1993.

c. Former police officer and present
deputysheriff. Montgomery v. Common.
wealth, 819 S.W.2d713 Ky. 1992.

d. Employee of the prison from which
defendants escapedand who acknow
ledgedhe would give morecredibility to

- - - -.
- a law enforcement officer’s testimony

andwould feel ‘bad"about acquittingde
fendants if proof was not sufficient to
show guilt. Montgomery v. Common
wealth, 819 S.W.2d713 Ky. 1992.

e. Outsidepatrolman and guard for prison
who acknowledgedhe had spokenwith per
Sons in the prison regarding the escape.
Montgomeryv. Commonwealth,819 S.W.2d
713 Ky. 1992.

f. Mrican-Axnericandefendantwascharged
with sexualoffensesagainsthis step-daughter
from a bi-racial marriage, it was reversible
error for the trial court to fail to strike for
causea juror who wasbiasedagainstbi-racial
jurors and wouldjudge the wife’s crediblity a
degreedifferent from the credibility of other
witnesses.Alexander v. Commonwealth,
862 S.W.2d 856 Ky. 1992.

g. The probability of bias was sogreatthat
it was an abuse of discretion for the trial
court to fail to strike a juror who was em
ployedby the Cabinetfor HumanResources,
the sameorganizationwhich a key prosecu
tiOn wasemployed,in the sameunit that the
key witnessanddetectiveinvolved in the case
were assigned. Alexander v. Common
wealth, 862 S.W.2d 856 Ky. 1992.

G. UnsuccessfulChallengesWhich
Should ContinueTo Be Asserted

The following are examplesof challengesfor
causethat havebeen deniedby the trial court
andthe denial upheldby the KentuckySupreme
Court. Although Kentuckylaw is not favorable
on thesegrounds it is recommendedthat you

. continueto makechallengeson thesegrounds.
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1. In a casewherethe defendantwas facingthe
deathpenalty but receiveda life sentence,the
defendantmoved to excusefor causetwo pros
pectivejurors who initially indicatedthey could
not consider the minimum sentenceof twenty
years one of these individuals additionally
statedhe felt that if a personkilled another,the
life of the killer should also be taken, and a
third prospectivejuror who indicatedshewould
havea hard time consideringa lessersentence
for murderwhen alcoholwas involved andthat
such feelings would impair her ability to follow
jury instructions.Throughthe useof "follow-up"
questions,each prospectivejuror was "rehabil
itated," thus allowing the Kentucky Supreme
Court to find no error in the trial court’s rulings.
The defendantused a peremptory to remove
each of the three prospectivejurors. Mabe v.
Commonwealth,884 S.W.2d668 1994.

2. Venirepersonwho lived four housesfrom vic
tim’s family and although not acquaintedwith
victim, knew two of victim’s sisters"pretty well"
wasnotsucha closesituationalrelationshipwith
the victim as to compel a presumptionof bias.
DeRossetv. Commonwealth,867 S.W.2d195, 197
Ky. 1993.

3. Venirepersonwho droveto sceneof crime the
night it happenedout of curiosity, but stated
that such information was not enough to talk
about and disclaimedany bias neednot be ex
cusedfor cause.DeRossetv. Commonwealth,867
S.W.2d 195, 197 Ky. 1993.
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4. Wheredefendantwason trial for the shooting
deathof his ex-girlfriend’s current boyfriend,it
was not reversible error to fail to excuse for
causepotentialjurors who workedat sameplace
of employmentas victim andex-girifriend, who
was a prosecutionwitness. Copley v. Common
wealth, 854 S.W.2d 748, 750Ky. 1993.

5. Defendantfiled a motion for a mistrial be
causejuror failedto discloseon voir dire that he
knew defendant.At hearingon mistrial motion
defendantdid not presentany testimony from
the juror in question,nor did he presentany
evidenceshowingthat the questionedjuror was
awareof having any prior knowledgeof the de
fendant or his family. The defendant’sfather
testified at the hearingthat he hadknown the
juror for 40 yearsbuthadnot seenhim for 20-25
years, that their two families had known each
otherwell, andthathe would expectthejuror to
recognizethe defendant’sfamily name. Denying
the mistrial motion, the Court of Appealsheld
thatdefendant’sevidencewasnothingmorethan
merespeculationandthat questionsconcerning
how and when the juror knew the defendant
mustbe answeredto determineif thereis juror
bias. Key v. Commonwealth,840 S.W.2d 827
Ky.App. 1992.

6. In a malpracticeaction against a doctor, it
wasnot an abuseof discretionfor the trial court
to fail to excusefor causethreejurors who were
former patientsof the doctor on trial. Altmanv.
Allen,850 S.W.2d44 Ky. 1993.

7. Although Court of Appeals stated it was
abuseof discretionfor trial courtto fail to excuse
for cause on ground of "implied bias" venire
personwho was county attorneyat time of al
legedoffenseup to andincluding time of trial,
Court heldharmfulerror wasnot shownbecause
defendantdid not demonstratethat use of per
emptory to strike county attorney resultedin
failure to strike another unacceptablejuror.
Farris v. Commonwealth,836 S.W.2d451 454-5
Ky.App. 1992.

8. Juror Was Victim of Similar Offense -

Where defendantwas on trial for robbery, fact
that two prospectivejurors hadbeenrobberyvic
tims was not sufficient to render prospective
jurors unqualified. Stark v. Commonwealth,
828 S.W. 603, 608 Ky. 1991.

9. JurorWasFriend of Victim of Similar Of
fense - Wheredefendantswereon trial for hay-

ing engagedin sexual actswith young children,
trial court’s failure to excusefor causea juror
whose best friend’s granddaughterhad been
abusedandkilled 14 yearspreviouslyandabout
which juror had strongfeelingswasheld not an
abuse of discretion. However, the Kentucky
SupremeCourtindicatedit would not havebeen
an abuseof discretion if this juror had been
excusedforcauseasunqualified.Stokerv. Com
monwealth, 828 S.W.2d619, 625 Ky. 1992.

H. HowTo PreserveFor-Cause
ChallengesAnd Protect Your Client’s

Right To A Trial By A FairAnd
Impartial Jury As Well As Her Right

To SubstantiveDue Process

1. Conducta thorough job of questioningthe
prospective juror to establish the actual or
implied partiality. Generalquestionsof fairness
andimpartiality arenot sufficient. Specificques
tions related to the facts of the caseand your
theoryof defensemustbe asked.Attempt to eli
cit factsknown by the juror or opinionsheld by
the juror which reasonablycould be expectedto
influence her decision. Miracle v. Common
wealth, 646 S.W.2d 720, 723 Ky. 1983 Leib
son, J., concurring. "It often takes detailed
questioning to uncover deep-seatedbiases of
which thejuror may not be aware. The cursory
examination typically conducted by the trial
courtis ofteninadequatefor this purpose."Trial
Practice Series, Jury Selection, The Law,
Art, and Scienceof Selectinga Jury, Second
Edition,JamesJ. Gobert,Walter E. Jordon1992
CumulativeSupplement,p. 23.

2. Timely move to strike the juror for cause,
listing everyreasonwhichwould requireremoval
of the juror. In some appellate opinions the
courts havedescribedthe jurors by listing sev
eral areas of bias which, when combined, re
quired removal for cause.SeeMontgo,neryv.
Commonwealth,819 S.W.2d713 Ky. 1992.

3. Where defendantdid not learn until after
trial that juror was related to and living in the
sameruralareaof the countywith the complain
ing witness’ boyfriend andwas married to the
boyfriend’s cousin,properprocedurewasto bring
this information to the trial court’s attentionin
a motion for a new trial. Anderson v. Common
wealth, 864 S.W.2d909, 911 Ky. 1993.

4. You havethe optionof usingyour peremptory
challengeson any prospectivejurors whom you
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believe should have been excused for cause.
Theoretically, you should not have to use your
peremptorychallengeson suchpersonssincethe
purposeof aperemptorychallengeis to eliminate
those individuals whosedisqualificationsdo not
rise to the level of a for-causechallenge,but
whom you havesomereasonor gut feelingabout
that makesyou believethey will not be able to
be fair and impartial. However, to assureyour
client’s right to be tried by a fair andimpartial
jury, you may haveto useyour peremptorychal
lengeson theseindividuals.

If you use your peremptorychallengeson the
personswhomyou challengedfor cause,andyou
still believethereis a juror for whom you havea
reasonto usea peremptorychallenge,andwhom
you believewill not be fair andimpartial, do the
following. Stateto the trial court that you used
your peremptorystrike to eliminatethe specific
jurors whom you challengedfor cause.State
that asa result adifferentjuror whomyou would
haveusedyour peremptoryon is still on the jury.
You shouldstateyou believethisjuror is not fair
and impartial and that your client’s right to be
tried by a fair and impartial jury has been
denied,eventhoughthejuror’s biasdoesnotrise
to a level of a for-causechallenge.

For example,your client is on trial for sexabuse
of a minor.You determinethroughvoir dire that
prospectiveJurorA is relatedto the victim, and
prospectiveJurorB is the grandmotherof a vic
tim of child abuse.Move to strike both JurorA
andJurorB for cause. UnderMarsch v. Com
monwealth, 743 S.W.2d830Ky. 1987,the trial
court should strike Juror A. The law is not
settled on whetherJurorB mustbe strickenfor
cause.Stoker v. Commonwealth,828 S.W.2d
619 Ky. 1992. However, the trial court denies
bothyour for-causechallenges.You use all your
peremptorystrikeson otherfor-causechallenges,
including JurorA, andhavenone left to strike
JurorB. Then assertyour position that Juror B
cannot be fair and impartial and your client’s
right to a fair andimpartialjury hasbeendenied
becauseyou had no peremptoriesleft to strike
JurorB sinceyou had to use a peremptoryon
JurorA who shouldhavebeenstrickenfor cause.
Also ask the trial court for an additional
peremptoryto useon JurorB.

5. There are some statesthat haveadopteda
rule requiring the defendantto first use his
peremptorychallengeson thoseunsuccessfulfor-
causechallengesto ensuretheactualjury hasno

taintedjurors. However,thereis no suchrule in
Kentucky.Accordingly,Rossv. Oklahoma,487
U.S. 81, 108 S.Ct. 2273, 101 L.Ed.2d 80 1988
does not apply to Kentucky since this opinion
wasbasedon an Oklahomarule requiringuseof
peremptorychallengesto curefor-causechallenge
errors.You may prefer to useyour peremptory
challengesas they are intendedandthenplace
into the record that you havechosento use all
your peremptorieson thosepersonswhosechar
acteristicsor circumstancesdo not rise to a for-
causechallenge.You should then ask for extra
peremptorychallengesto removethosepersons
who shouldhavebeenstrickenfor cause.

6. If you chooseto use your peremptorychal
lengesto cure a for-causeerror, you shouldput
into the recordthat you are doing so, andstate
you would haveusedeachperemptoryon a spec
ifically namedjuror hadyou notfelt constrained
to useit on an unsuccessfulfor-causechallenge.

7. You mustdemonstrate,by statingin the re
cord, that you used all your peremptorychal
lengesandtherearestill unfair, biasedjurors
on the panelthat actuallyservedon the case.In
addition, be sure you make the jury strike
sheetpart of the record for appeal.

In Sandersv. Commonwealth,801S.W.2d665,
669 Ky. 1991, it was observed that "[i]t is
elementarylogic and sound law that a defen
dant’s right to be tried by an impartial jury is
infringed if and only if an unqualified juror
participatesin the decisionof the case."Seealso
Williams v. Commonwealth,829 S.W.2d 942
Ky.App. 1992whereit wasnotedthat to prevail
on appealanda defendantmustdemonstratehe
used all his peremptoriesand an incompetent
juror was allowed to sit who shouldhavebeen
strickenfor cause.

I. How To PreserveA Denial Of Your
Client’s Right To

ProceduralDue Process

To establishthat your client’s right to freely
exercise his peremptory challenges has been
violated you must do the following:

1. Challengefor causeall personsyou believe
the law requiresto be stricken.

2. Establishon the recordthatall of your client’s
peremptorychallengeshavebeenexhausted.Be

4

S

116



TheAdvocate,Vol. 19, No. 1, January,1997

sure to make the jury strike sheetpart of
the record for appeal.

3. If the trial court overruledany one of your
for-causechallengesandyou useda peremptory
challengeto remove that person, your client’s
right to challenge peremptorily has been in
fringedandyour client is entitledto a reversalof
his conviction. Marsch v. Commonwealth,743
S.W.2d830, 831 Ky. 1988.

4. To makeyour record for appeal,you should
also indicatewhich personsyou would havere
moved with a peremptorychallenge,if you had
not beenforced to usethem on for-causejurors.
While you do not needto articulate why you
would haveexerciseda peremptoryon the per
sons,it is moreimpressiveto the appellatecourt
if you havereasons,even if they do not rise to
the level of for.causereasons.Ask to introduce
this information by an avowal if you want to
avoid revealingyour thought processesto the
Commonwealth. In Foster v. Commonwealth,
827 S.W.2d 670, 676 Ky. 1992, the Kentucky
SupremeCourt statedthat for thereto be error,
the defendantmustuse all of her peremptories
and show that "heruseof a peremptoryto strike
eachvenireman‘resultedin asubsequentinabil
ity to challengeadditionalunacceptablevenire
man."

In Thomasv. Commonwealth,864S.W.2d252,
259-260Ky. 1993,the KentuckySupremeCourt
madeit clearthatwhena defendanthasusedall
his peremptorychallenges,he "has beendenied
thenumberof peremptorychallengesprocedural
ly alloted to him whenforcedto useperemptory
challengeson jurors who shouldhavebeenex
cusedfor cause."For thereto be a violation of
proceduraldueprocess,the defendantneednot
establishthat ajuror who shouldhavebeendis
qualifiedactuallysat onthe jury thatdecidedhis
case.

In Swain v. Alabama, 380 U.S. 202, 85 S.Ct.
824,825, 13 L.Ed.2d759 1965 it wasfound that
"[s]uch a denialor impairmentof a right to per
emptorychallengesis reversibleerror without a
furthershowing of prejudice."

J. Can Jurors Be Rehabifitated?

There is no "magic question"such as, "Can you
set asidewhat you haveheard,your connection,
your religious beliefs, etc., and make a decision
basedonly on the evidenceandinstructionsgiv

en by the Court?" Montgomery v. Common.
wealth, 819 S.W.2d 713, 717-718Ky. 1992. In
Montgomery,the Court "declaredthe conceptof
‘rehabilitation’ is a misnomer in the context of
choosing qualified jurors and directEd] trial
judges to remove it from their thinking and
strike it from their lexicon." Id. at 718.

Wherepotentialjurors’ attitudeandpastexperi
encescreateda reasonableinference of bias or
prejudice, their affirmative responsesto the
"magic question’ did not eradicatethe bias and
prejudice.Alexander v. Commonwealth,862
S.W.2d856, 865 Ky. 1993.

ReaffirmingMontgomeryu. Commonwealth,819
S.W.2d 713, 718 Ky. 1992, Thomasv. Com
monwealth, 864 S.W.2d 252, 258 Ky. 1993,
holds that once a potentional juror expresses
disqualifying opinions, the potential juror may
not be rehabilitated by leading questionsre
gardingwhether s/he canput asidethoseopin
ions andbe fair and impartial.

The KentuckySupremeCourt hasalso held that
prospectivejurors’ answers"to leadingquestions,
that they would disregardall previousinforma
tion, opinionsandrelationshipsshouldnot be
taken at face value." Marsch v. Common
wealth, 743 S.W.2d 830, 834 Ky. 1988. Em
phasis added. "Mere agreementto a leading
questionthat thejurors will be ableto disregard
whatthey havepreviouslyreador heard,without
further inquiry, is not enough...todischargethe
court’s obligationto determinewhetherthe jury
[can] be impartial." Miracle v. Common
wealth, 646 S.W.2d 720, 722 Ky. 1983.

Be sureto object to the trial court’s or the Com
monwealth’suse of leadingquestionsin an at
temptto rehabilitatean unqualifiedjuror.

"Even wherejurors disclaimany bias and state
that they can give the defendant a fair trial,
conditionsmay be suchthat their connection[to
the caseor the parties]would probably subcon
sciously affect their decision in the case."
Randolph, supra, at 255.

"It maybe thata juror could, in goodconscience,
swearto upholdthe law andyet be unawarethat
maintaining such dogmatic beliefs about the
deathpenalty[or alcoholismor homosexualityor
law enforcementpersonnelor othersubjectrele
vant to your case]would preventhim or herfrom
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doingso." Morgan v.Illinois, 504U.S. 719, 112
S.Ct. 2222,2233, 119 L.Ed.2d492 1992.

K. How To PreserveYour Challenge
To A TaintedJury Pool

Often timesyou are facedwith a jury pool con
taining personsfrom whicha co-defendant’sjury
was selectedor who were victims of the charged
offense. Two recent caseshave addressedthe
procedurefor obtaininga differentjury pool.

In Jett v. Commonwealth, 862 S.W.2d 908,
910-11 Ky.App. 1993, the defendantmovedto
set asidethe jury panel when one prospective
juror stated,in the presenceof the entirepanel,
that a drug trafficker had killed his daughter.
Instead, the trial court struck the prospective
juror. The Court held it was not error not to
strikethe entirepanelbecausethedefendanthas
provenno prejudice.Prejudicialremarkby juror
does not necessarilyrequire striking the entire
panel.

In Hellard v. Commonwealth,829 S.W2d427
Ky.App. 1992, the defendantwaschargedwith
theft by deceptionandforgery basedon a forged
rentalagreementwith a video store.The owner
of the video storewasa memberof thejury pool
from which the jurors were selectedto hearthe
defendant’scase.The defendantmovedfor a con
tinuanceof her trial until a new jury pool was
called. The continuancemotion was denied,but
the trial court stated its ruling was subject to
changeif the defendantcould show bias or pre
judice duringvoir dire. The KentuckyCourt of
Appealsdid "not feel that Hellard wasrequired
to show bias or prejudice under thesecircum
stances." Id. at 429.

On appeal,the Commonwealtharguedthe defen
dant had waived the issue by failing to renew
her continuancemotion at the end of voir dire.
However,reversingthe defendant’sconvictions,
the Kentucky Court of Appeals, relying on RCr
10.26, held the trial court erredin denying the
original continuancemotion becausethe "possi
bility of a jury according the testimony of a
witnessgreaterweight than it otherwisewould
havereceivedis just too greatwhenthe witness
is a memberof the samejury pooi."

Pelfreyv. Commonwealth,842S.W.2d524Ky.
1993, involves a situation similar to Hellard,
supra, but reachesthe oppositeresult because
the issuewasnotproperlypreservedfor review.

In Pelfrey the defendantmoved for a contin
uanceuntil a newjury pool could be empaneled
becausethe jury that hadconvictedthe defen
dant’s companionone month earlier had been
selectedfrom this samejury pool. The trial court
deniedthe continuancemotion.

On appeal,the Courtheld thetrial courthadnot
abusedits discretionin denyingthecontinuance
motion because"there wereadequatesafeguards
in place to assurean unbiasedjury." These
safeguardswere forcauseandperemptorychal
lenges.In addition,thedefendanthadconducted
a thorough voir dire examinationand had not
challengedany prospectivejurors for cause,and
the trial court had admonishedthe jurors to
consideragainst the defendantonly what they
heardfrom the witness stand.

The KentuckySupremeCourt further held that
becausethedefendanthadnot challengedanyof
the prospectivejurors for cause "we can only
assumethat he was satisfied with the jury."
Also, "a continuancemotion for a new panel is
not the equivalentof individually challenging
jurors for cause. Once trial counsel’sgeneral
[continuance]motion was denied,his methodfor
reviewing the bias issue was to specifically
challengejurors. Without doing so, counsel
clearly waivedhis jury challenge."

Although Hellard was able to obtain relief on
appealdespite failure to properly preservethe
issue for review, do not rely on the "manifest
injustice" principle of RCr 10.26to protectyour
client’s rights to a fair and impartial jury. The
lessonto be gleanedfrom Pelfrey,supra, is that
to properlypreserveissuefor reviewyou mustdo
two things: 1 Move for a continuance,pursuant
to RCr 9.04, until a newjury canbe empaneled;
2 Challengefor cause,asbiasedandprejudiced,
eachandeveryjuror on the tainted panel. You
may also want to move to dismisstheentirejury
panelpursuantto RCr 9.34.

L. Voir Dire on the Issue
of Punishment

Even in a casewhere the prosecutionis not
seeking the death penalty, the defendant is
entitled to voir dire the jury panel as to its
ability to consider the full range of possible
punishments.Shields v. Commonwealth,812
S.W.2d 152 Ky. 1991. 4
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Where the trial court deniedthe defendantthe
right to meaningful voir dire on the issue of
punishmentand the defendant received the
maximumpunishment,theKentuckySupreme
Court found the error wasnot harmlessbeyond
a reasonabledoubt.Alexanderv. Commonwealth,
864 S.W.2d909,911 Ky. 1993.

However,wherethe defendantmovedto voir dire
the jury on the penalty range for first degree
burglary and seconddegreeassaultbut not for
second degree persistent felony offender, the
Court held the issuewas notproperlypreserved
for review. In addition, since the defendant
receivedthe minimum sentencefor his PFO II
conviction,the Courtheld thetrial court’s failure
to allow voir dire on the penalty rangewasnot
error.

1V. OPENINGSTATEMENT

The prosecutor may state the nature of the
chargeand the evidenceupon which he or she
will rely to supportit. RCr 9.42.

Don’t allow the prosecutorto arguehis or her
case.RCr 9.422;Turnerv. Commonwealth,240
S.W.2d80 Ky. 1951.

It is reversibleerror for a prosecutorto define
reasonabledoubt in openingstatement.Marsch
v. Commonwealth,743 S.W.2d 830, 833 Ky.
1987,quotingCommonwealthv. Callahan, 675
S.W.2d391 Ky. 1984.

It is reversibleerror for a prosecutorto discuss
evidencethat the court hadruled inadmissible.
Linder v. Commonwealth,714 S.W.2d 154 Ky.
1986; KRE 103c.

If the prosecutortells aboutdamaginginforma
tion in openingstatement,then fails to introduce
evidenceto support it, the properremedyis a
motionfor mistrial. Williams v. Commonwealth,
602 S.W.2d 148 Ky. 1980.

Requesta mistrial, if that is what you want.

V. COMMONWEALTH’S CASE

1. Make Timely Objections - KRE 103 a.
[SeeAbove, Section A.1]. CompareBell v. Com
monwealth,875 S.W.2d882 Ky. 1994 [timely]

to Bowling v. Commonwealth,873 S.W.2d 175
Ky. 1993 [not timely].

2. Motion to Strike - If you want the court to
strike evidence,youmustspecificallyaskfor this
relief. KRE 103a1.

3. Delayed Objections - A delayed objection
may be madeif a judicial noticeis takenbefore
an opportunity to be heard. KRE 2013; b a
persondisclosedprivilegedinformationbefore the
holderof the privilegehastime to assertit. KRE
5102; c the judgecalls a witnessor questions
a witnessor asksquestionstenderedby ajuror.
KRE 614.

4. ObjectionsNot Necessary- In two situa
tions, an error is preservedevenin the absence
of an objection: a the judge testifiesat trial, or
b a juror testifies at trial. KRE 605 and606.

5. Mistrial - If your objectionis sustainedand
you ask for an admonition,which is given, you
are deemedto be satisfiedwith the relief and
cannot argueon appealthat a mistrial should
havebeengranted.If you want a mistrial, ask
for one. Morton v. Commonwealth,817 S.W.2d
218Ky. 1991;Derossettv. Common-wealth,867
S.W.2d 195 Ky. 1993.The appellatecourt will
presumethat an admonition "controls the jury
and removes the prejudice". Clay v. Common
wealth, 867 S.W.2d 200 Ky.App. 1993. There
fore, if you believethat the admonitionwasnot
adequatelet the courtknow andexplainwhy.

6. Objectionsto Your Cross-Examinationof
ProsecutionWitnesses- When the prosecutor
objects to your cross-examinationquestions,
remind the court that Kentucky’s "wide open"
rule of cross-examinationhasbeenembodiedin
the KRE. Derossett v. Commonwealth, 867
S.W.2d 195 Ky. 1993; KRE 611.

VI. DEFENSE CASE

1. Separationof Witnesses

a. If one of your witnessesviolatesthe rule, the
court cannotautomaticallyprecludethe witness’
testimony,butmustholda hearingbeforeruling.
Hensonv. Commonwealth,812 S.W.2d 718 Ky.
1991.
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b. Police Officers - The courts haveyet to de
cidewhetherthe Commonwealthmaysimply "de
signate" a police officer as its representative
withoutjustifyinga needfor theofficer to remain
in the courtroom [KRE 6152] or whether the
prosecutormustfirst demonstratethat theofficer
is ‘essential" to the presentation"of the Com
monwealth’scase.{KRE 6153].

2. ImpeachmentWith Prior FelonyConvic.
tion - Objecton the basisthat the conviction is
too remotein time. A twenty-two year old con
viction is too old for impeachmentpurposes.
Brown v. Commonwealth,812 S.W.2d 502 Ky.
1991. SeeKRE 609b [10 year limit].

3. CharacterEvidence - Object to anything
that soundslike characterevidence,whether it
camefrom prosecutionwitnesses,cross-examina
tion of defensewitnessesor cross-examinationof
your client. Characterevidenceis not admissible
unlessanduntil the defendantplaceshis or her
characterin issue.Holbrook v. Commonwealth,
813 S.W.2d 811 Ky. 1991; KRE 404; see also
LaMastus v. Commonwealth, 878 S.W.2d 32
Ky.App. 1994.

4. Evidence of Other Crimes, Wrongs or
Acts - Considera four-prongattackon this type
of evidence:a prosecutorfailed to give proper
notice; b evidence is not relevant to prove
somethingother than criminal disposition; c
evidenceis not sufficiently probativeto warrant
introduction;d probativevalueoutweighs po
tential for prejudice.KRE 404b and e; Clark
v. Commonwealth,833 S.W.2d 793, 795 Ky.
1991; Bell v. Commonwealth,875 S.W.2d 882
Ky. 1994.

See, for example,Funk v. Commonwealth,842
S.W.2d476,480-481Ky. 1992,wherethe Court
found evidenceof a prior offense relevantand
admissible, but further found reversible error
because"[h]ere the evidenceof prior misconduct
waspresentedin such a way as to causeundue
prejudice."The court called the presentationby
the prosecutoran "extensiveuse of overkill."

5. SeparateTrial - If you askedfor a trial sep
aratefrom a co-defendant,keeppointing out to
the courthow theproceedingsareunfair, evenat
the penalty phaseof trial. See: Cosby v. Com
monwealth,776 S.W.2d 367 Ky. 1989 andFos
ter v. Commonwealth,827S.W.2d670 Ky. 1991.

VU. AVOWALS

RCr9.52 states:1. In an actiontried by ajury,
if an objection to a question propoundedto a
witnessis sustainedby the court,upon requestof
the examiningattorneythe witnessmay makea
specific offer of his answerto the question.The
court shallrequirethe offer to bemadeout of the
hearingof the jury. The court may add such
otheror further statementas clearly showsthe
characterof the evidence,the form in which it
was offered, the objection made,and the ruling
thereon.In actionstried without a jury thesame
proceduremaybe followed, exceptthat thecourt
upon requestshall takeandreportthe evidence
in full, unlessit clearly appearsthat the evidence
is not admissible on any ground or that the
witnessis privileged.

NOTE: In Jonesv. Commonwealth,623 S.W.2d
226 Ky. 1981, it was held to be prejudicially
erroneousfor a trial court to denydefensecoun
sel an opportunity to offer the testimony of a
witnessby avowal.Seealso Perkins v. Common
wealth, 834 S.W.2d 182 Ky.App. 1992.

2. Error in trial court sustainingobjectionsto
cross-examinationof witnesscouldnot be abasis
for reversalwherethe appellantfailedto request
an avowal. Jonesv. Commonwealth,833 S.W.2d
839 Ky. 1992.

3. KRE 103b saysthat the court "may" direct
that an offer of proofbe in questionandanswer
form. While this suggeststhat a narrativemay
be sufficient, the safest practice would be to
make a questionandansweravowal unlessthe
court ordersotherwise.Also, seeFB Ins. Co. v.
Jones, 864 S.W.2d 926, 929 Ky.App. 1993,
wherethe court said that statementsby counsel
in that case were not sufficient to constitutea
properavowal andcounselalso failedto explain
why the proposedtestimonywasnot cumulative,
after the trial court had ruled the witness
testimonywould be cumulative.

VIII. MOTION -

DIRECTED VERDICT

1. Kimbroughv. Commonwealth,550S.W.2d525
Ky. 1977;Queenv. Commonwealth,551 S.W.2d
239 Ky. 1977. t
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You mustmakea motionfor a directedverdict at
the close of the prosecution’scase and at the
close of the defense’scase in order to properly
preservean issue as to the sufficiency of the
evidencefor appellate review. If either or both
parties offer rebuttal evidence, an additional
motion for a directedverdict should be madeas
a safeguardat the closeof suchproof.

You must object to the given instructions in
order to preservean issue as to sufficiency of
evidencefor appellatereview.

General motions for directed verdicts on all
counts of the indictmentare insufficient to ap
prisethe trial court of the precisenatureof the
objection. Seayv. Commonwealth,609 S.W.2d
128, 130 Ky. 1980.

NOTE: If defendant’sevidencefills in gap in
prosecution’scase,thendefendantis not entitled
to directedverdict. Heflin v. Commonwealth,689
S.W.2d 621 Ky.App. 1985; Cutrer v. Common
wealth, 697 S.W.2d 156 Ky.App. 1985.

2. In Dyer v. Commonwealth,816 S.W.2d 647
Ky. 1991, the court said that it was not neces
sary to make a DV motion at the close of all
evidenceif one was made at the close of the
Commonwealth’scaseand no new defenseevi
dencecured the defect in the Commonwealth’s
evidence.It is bestto IGNORE THIS CASE.

3. Directed Verdict Test - In Commonwealth
v. Benham,816 S.W.2d 186 Ky. 1991,the court
explainedthat Sawhill v. Commonwealth,660
S.W.2d 3 Ky. 1983 is a trial court test for DV
and Trowel u. Commonwealth,550 S.W.2d 530
Ky. 1977 is an appellatetest. Seealso Clay v.
Commonwealth,867 S.W.2d200 Ky. App. 1993.
[Also, keep in mind the federal constitutional
test: Jacksonv. Virginia, 443 U.S. 307, 99 S.Ct.
2781,61 L.Ed.2d 560 1979]. But seeCommon
wealth v. Jones, 880 S.W.2d 544 Ky. 1994,
declaringthat a verdict mustbe upheldif there
is "substantialevidenceto supportit."

IX. INSTRUCTIONS

1. RCr 9.542 [Amended September 1, 19931
states: "2 No party may assign as error the
giving or the failure to give an instructionunless
the party’s position has been fairly and ade
quatelypresentedto the trial judgeby an offered

instruction or by motion, or unless the party
makesobjection before the court instructsthe
jury, statingspecificallythe matterto which the
party objectsand the ground or grounds of the
objection."

NOTE: This portion of the rule is now almost
identical to CR 513, giving a party threesep
arateways to preservean instructionissue.

2. Right to LesserIncluded OffenseInstruc
tions - Ward v. Commonwealth,695 S.W.2d404,
406 Ky. 1985; Trimble v. Commonwealth,447
S.W.2d348Ky. 1969;Martin v. Commonwealth,
571 S.W.2d 613 Ky. 1978;Luttrell v. Common
wealth, 554 S.W.2d 75 Ky. 1977.

NOTE: Also argue lesser included offense
instructionrequiredas partof right to presenta
defenseunder 6th and 14th Amendmentsto
United StatesConstitution and Section 11 of
KentuckyConstitution.

3. Entitled to Instructions on D’s Theory of
Case - Sanbornv. Commonwealth,754 S.W.2d
534, 549-550 Ky. 1988; Kohier v. Common
wealth, 492 S.W.2d 198 Ky. 1973; Rudolph v.
Commonwealth,504 S.W.2d340 Ky. 1974. See
also Hayes v. Commonwealth,870 S.W2d 786,
788 Ky. 1993, where the court explainedthat
whenthe defendantadmitsthe factsconstituting
the offense,but relies on an affirmative defense,
"suchdefendantis entitled to aconcreteor defin
ite and specific instruction on the defendant’s
theory of the case."

4. Entitled to Instructions on Alternativeor
Inconsistent Theories of Defense - Pace v.
Commonwealth,561 S.W.2d664, 667 Ky. 1978;
Mishler v. Commonwealth,556 S.W.2d 676 Ky.
1977.

5. Instructions Protecting Right to Unani
mous Verdict - Wells o. Commonwealth,561
S.W.2d85 Ky. 1978;Boulder v. Commonwealth,
610 S.W.2d 615 Ky. 1980; Hayesv. Common
wealth, 625 S.W.2d583 Ky. 1981.

NOTE: Defendantentitled to majority verdict
under 6th Amendment- Johnsonv. Louisiana,
406 U.S. 356, 92 S.Ct. 1620, 32 L.Ed.2d 152
1972;Apodacav. Oregon,406 U.S.404, 92 S.Ct.
1628, 32 L.Ed.2d 184 1972.
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6. PreservingError - Tenderinganinstruction
and arguing to the court in support of the
instruction is not sufficient to preserve the
objection.A party must specifically object to the
instructionsgiven by the court before the court
gives those instructions.Commonwealthv. Col
lins, 821 S.W.2d488 Ky. 1991. But seerecent
amendmentto RCr 9.542

X. CLOSINGARGUMENT

RCr 9.22 - Defensecounselis requiredto object
totheprosecutor’simpropercommentsduringhis
closingargumentat the time the commentsare
made.Defensecounselmustmakeknown to the
trial court the type of relief she desires, i.e.,
admonition, mistrial. Defensecounselneed not
state the grounds for her objection unless re
questedto do so by the court. Counselneedsto
be awareof all possiblegroundsfor the objection
andtypes of relief becausefailure to mention a
specific groundat trial, if requestedto do so, will
forecloseability to arguesaid groundon appeal.
Johnsonv. Commonwealth,864 S.W.2d266 Ky.
1993; Kennedyv. Commonwealth,544 S.W.2d
219, 221 Ky. 1977. Also, failure to requestthe
specific relief desiredwill foreclosethe ability to
argueyou are entitled to said relief on appeal.
Derossettv. Commonwealth,867S.W.2d195 Ky.
1993; West v. Commonwealth,780 S.W.2d600,
602 Ky. 1989.

Where the trial court deniesdefensecounsel a
reasonableopportunityto makea record,the ap
pellatecourtwill nothold defensecounselstrictly
accountableto the rules regardingmaking con
temporaneousobjections.Alexanderv. Common
wealth,864 S.W.2d 909, 914-15Ky. 1993.

Two proceduresto deal with the prosecutor’s
closingargumentareto 1 move in limine, prior
to trial, to precludeimpropercommentsin clos
ing argument;and 2 make timely objection at
trial during the closing argument.Eachproce
dure requiresknowledgeandunderstandingof
the typesof argumentswhich havebeenfoundto
beimproperby the Kentuckycourts.

Trial counselmust be alert for prejudicial and
improper argumentsby the prosecutorat both
the guilt and truth-in-sentencingphasesof the
trial. Counselmustmakea contemporaneousob
jection RCr 9.22 to the improperargumentand
move for a mistrial. Counselshouldalwaysin-

yoke Section2 of the KentuckyConstitutionand
the Due ProcessClauseof the 14thAmendment
to the U.S.Constitution to supporther objection
and mistrial motion. Counselshould resist the
judge’soffer to give the jury a "curative" instruc
tion or an admonitionratherthan grant a mis
trial. Counsel should point out that such an
instruction or admonition is insufficient to cure
the prejudice. You can never unring the bell.
Bruton v. U.S., 88 S.Ct. 1620, 1628 1968; Bell
v. Commonwealth,875 S.W.2d882 Ky. 1994.

Besidesbecomingfamiliar with the law regard
ing closing argument, counsel should become
familiar with the practices of the prosecutor
trying thecase.Many prosecutorsmakethesame
or variations on a theme improper argument
overand over again. By being familiar with the
typesof argumentsandissuesof your particular
prosecutor,you can move the court in limine to
precludethe use of the types of improper and
prejudicial argumentslikely to be used by the
prosecutor.Even if your motion in limine is
denied, you will be better preparedto object at
trial.

Examplesof unfair argumentsusing the West
Key Numbersystem:

708 - Scopeand effect of summingup

709 - For prosecution

Prosecutoris given wide latitude in closing
argument, Bowling v. Commonwealth, 873
S.W.2d 175 Ky. 1993, but prosecutormay not
cajoleor coercejury to reacha verdict. Lycansv.
Commonwealth,562 S.W.2d303 Ky. 1978.

717 - Arguing or readinglaw to jury

Prosecutormisstatedlaw on insanity when he
told jury testwas whetherdefendantknew right
from wrong. Mattingly t’. Commonwealth,878
S.W.2d 797 Ky. App. 1994.

Prosecutorimproperlydefinedreasonabledoubt.
Sanbornv. Commonwealth,754 S.W.2d534,544
Ky. 1988; Commonwealth v. Goforth, 692
S.W.2d 803 Ky. 1985.

A prosecutorshall not knowingly make a false
statementof law to a tribunal. SCR 3.130-
3.3a1.
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718 - Arguing mattersnot within issues

A lawyershallnot knowingly or intentionallyal
lude to any matter that the lawyer does not
reasonablybelieveis relevant.SCR 3.130-3.4e.

719 - Arguing mattersnot sustainedby
the evidence

A lawyer shall not knowingly or intentionally
alludeto any matter that will not be supported
by admissibleevidence.SCR 3. 130-3.3e.

1 in general

Prosecutormay not mention facts prejudicial to
defendantthat have not been introducedinto
evidence. Sommers v. Commonwealth, 843
S.W.2d 879 Ky. 1992; Bowling v. Common
wealth,279 S.W.2d 23 Ky. 1955.

3 personalknowledge,opinion or belief
of counsel

A lawyer shallnot statea personalopinion asto
the justness of a cause, the credibility of a
witness or the guilt or innocenceof an accused.
SCR3.130-3.4e.

Prosecutor’sexpressionof his opinion is proper
when basedon the evidence.Derossettv. Com
monwealth,867 S.W.2d 195 Ky. 1993.

It was error for prosecutorto make statement
aboutbelievability of defendant’sexplanationof
how he receivedcertaininjuries andto present
demonstrationof defendant’sexplanationwhich
was outside the evidence presented.Wager v.
Commonwealth,751 S.W.2d28 Ky. 1988.

It wasimproperfor prosecutorto tell jury thathe
knewofhis own personalknowledgethatpersons
referredto by defendant’salibi witnesswere"rot
ten to the core." Terry v. Commonwealth,471
S.W.2d 730 Ky. 1971.

4 evidenceexcluded

It waserror for prosecutorto arguetherewas a
vast store of incriminating evidencewhich the
jury wasnotallowedto hearbecauseof the rules
of evidence.Mack v. Commonwealth,860 S.W.2d
275 Ky. 1993.

Wheretrial court ruled part of a taperecording
was not admissible,it was error for the prose
cutor to tell the jury he "wished" it could have
heardthosepartsthathadbeenexcluded.Moore
v. Commonwealth,634 S.W.2d426 Ky. 1982.

720 - Commentson evidenceor witnesses

1 in general

Hall v. Commonwealth,862 S.W.2d 321 Ky.
1993.

Prosecutorviolateddefendant’sright to remain
silent when he told the jury that if the defen
dant,who wasa passengerin the car,hadreally
beeninnocenthewouldhaveaccusedotherindiv
idual in car of committing crime. Churchwell v.
Commonwealth,843 S.W.2d336Ky.App. 1992.

Prosecutorviolateddefendant’sright to remain
silent when he told jury that defendantwould
havedeniedownershipof pouchcontainingdrugs
if hewereinnocent.Greenv. Commonwealth,815
S.W.2d398 Ky.App. 1991.

2 misstatementsof evidence

It wasimproperfor prosecutorto misstatetesti
mony of psychologistboth on cross-examination
andin closingargument. Ice v. Commonwealth,
667 S.W.2d 671 Ky. 1984.

5 credibility andcharacterof witnesses

A lawyershallnot statea personalopinion as to
the credibility of a witness, including the de
fendant. SCR3. 130-3.4e.

It was error for prosecutorto make statement
aboutbelievability of defendant’sexplanationof
how he receivedcertaininjuries andto present
demonstrationof defendant’sexplanationwhich
was outside the evidence presented.Wager v.
Commonwealth,751 S.W.2d 28 Ky. 1988.

The personalopinion of the prosecutoras to the
characterof a witnessis not relevantandis not
propercomment.Moore v. Commonwealth,634
S.W.2d426 Ky. 1982.

It was improperfor prosecutorto commentthat
he hadknownandworked with policeofficer for
a long time, that officer was honestand con
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scientious,andofficefs word was worthy of be
lief. Armstrongv. Commonwealth,517 S.W.2d
233 Ky. 1974.

6 inferencesfrom andeffect of evidence
in general

It is improper for prosecutor to infer the
potentiality of anothercrime. Elswick v. Com
monwealth,574 S.W.2d916 Ky-App. 1978.

720.5 - Expressionof opinion as to guilt
of accused

It is always improper for the prosecutorto sug
gest the defendantis guilty simply becausehe
wasindictedor is being prosecuted.U.S. v. Bess,
593 F.2d 749 6th Cir. 1979.

A lawyer shall not statea personalopinion as to
the guilt or innocenceof an accused.5CR 3.130-
3.4e.

721 - Commentson failure of accusedto
testify

1 in general

Commonwealthshould not comment on defen
dant’s failure to testify.Powellv. Commonwealth,
843 S.W.2d 908 Ky.App. 1992.

In a joint trial, counselfor co-defendantmay not
comment on defendant’sfailure to testify. Lut
trell v. Commonwealth,554 S.W.2d 75 Ky.
1977.

5 referenceto testimonyas uncontradictedand
failure to producewitnessesor testimony- is not
heldtobe animpropercommenton theaccused’s
failure to testify or a violation of his right to
remain silent underSection 11 of the Kentucky
Constitution and the Fifth Amendment of the
U.S. Constitution,but you shouldobject anyway
becausesuch a commentdeniestheaccuseddue
processof law and a fair trial under the Four
teenthAmendmentto the U.S. Constitution.

72L5 - Commentson failure to produce
witnessesor evidence

It is error for the prosecutorto commenton the
defendant’sspouse’sfailure to testiQy. Gossettv.
Commonwealth,402 S.W.2d 857 Ky. 1966.

722 - Commentson characteror conduct
of accusedor prosecutor

It was error for the prosecutorto makedemean
ing commentsaboutdefendantanddefensecoun
sel. Sanbornv. Commonwealth,754 S.W.2d 534
Ky- 1986.

Where defendantis on trial for possessionof a
controlled substance,it is improper for the pro
secutorto make the defendantappearto be [in
sinuate] involved in trafficking in a controlled
substance.Jacobsv. Commonwealth,551 S.W.2d
223 Ky. 1977.

722.5 - Commentson commissionof
other offensesby accused

Wherethe defendantwason trial for secondde
greemanslaughterarising out of an automobile
accident,it was error for the prosecutorto urge
thejury to considerthe defendant’sprior convic
tion for DUI while deliberating on the man
slaughtercharge.Osbornev. Commonwealth,867
S.W.2d 484 Ky.App. 1993.

It is improper for prosecutor to infer the
potentiality of anothercrime. Elswick v. Com
monwealth,574 S.W.2c1916 Ky.App. 1978.

723 - Appealsto sympathyor prejudice

1 in general

Prosecutor’sreferenceto decedentas "my client"
was ‘less than commendable,’although it was
not reversibleerror.Derossettv. Commonwealth,
867 S.W.2d 195 Ky. 1993.

A prosecutormay not minimize a jury’s respon
sibility for its verdict or misleadthejury as to its
responsibility. Clark v. Commonwealth, 833
S.W.2d 793 Ky. 1992.

Prosecutormay not encourageverdict basedon
passionor prejudiceor for reasonsnot reasonably
inferred from the evidence.Bush v. Common
wealth, 839 S.W.2d 550 Ky. 1992. See also
Clark v. Commonwealth,833 S.W.2d 793 Ky.
1992; Dean v. Commonwealth,777 S.W.2d 900
Ky. 1989;Morris v. Commonwealth,766 S.W.2d
58 Ky- 1989; Ruppeev. Commonwealth,754
S.W.2d 852 Ky. 1988;Estesv. Commonwealth,
744 S.W.2d 421 Ky. 1988.

-i
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2 GoldenRuleargument

It is error for prosecutorto urgejurors to put
themselvesor membersof their families in the
shoesof the victim. Lycans v. Commonwealth,
562 S.W.2d 303 Ky. 1978.

3 Deterrenceargument- appealsfor
enforcementof laws

It is errorfor prosecutorto urgejury to convictin
orderto protectcommunityvalues,preservecivil
order, or deterfuture lawbreaking.U.S. v. Sol
ivan, 937 F.2d 1146 6th Cir. 1991.

It is error for the prosecutorto appeal to the
community’sconsciencein the contextof the war
on drugs and to suggestthat drug problemsin
thecommunitywould continueif thejury did not
convict the defendant.U.S. v. Solivan,937 F.2d
1146 6th Cir. 1991.

4 threatsandappealsto fears ofjury

It wasprosecutorialmisconductfor prosecutorto
repeatedlyrefer the jury to the dangerto the
communityif it turnedthe defendantloose.San-
born v. Commonwealth,754 S.W.2d 534 Ky.
1988.

5 appealsto racial prejudices

Dotye v. Commonwealth,289 S.W.2d 206 Ky.
1956.

724 - Abusive language

Prosecutor’sreferenceto defendantas "blackdog
of a night," "monster,""coyote that roamedthe
road at night hunting woman to usehis knife
on," and"wolf’ wasimproper. Sanbornv. Com
monwealth,754 S.W.2d 534 Ky. 1988.

725 - Instructionsto jury as to its duties

Prosecutormay not argue to jurors that a not
guilty verdict or a guilty verdict on a lesser
includedoffenseis a violation of their oath.Goff
v. Commonwealth,44 S.W.2d 306, 241 Ky. 428
1932.

XI. VERDICT OF JURY

If a defect in a verdict is merely formal, the
defensemust bring the error to the court’s at
tentionbefore the jury is discharged,but if the
defect is one of substance,the error may be
raisedafter the jury is dischargedsuch as in a
motion for new trial. Caretenders,Inc. v. Com
monwealth,821 S.W.2d83 Ky. 1991.

XII. SENTENCING

1. Preservationof SentencingError - Error
which occurs at sentencingcanbe addressedby
a motion to alter, amendor vacatea judgment
under CR 59.05 which is applicableto criminal
cases.Crane v. Commonwealth,833 S.W.2d813,
819 Ky. 1992. In Crane, the SupremeCourt
suggestedthata motionto recusethe trial judge
basedon comments made prior to sentencing
shouldhavebeenraisedin a CR 59.05motion.

2. JurisdictionalError - TheWeilmanv. Com
monwealth,694 S.W.2d696 Ky. 1985 rule that
"sentencingis jurisdictional...[and] cannot be
waived by failure to object" does not apply to
proceduralerrors which must be objectedto in
the trial court. Montgomeryv. Commonwealth,
819 S.W.2d713 Ky. 1991. [Whetherajury must
fix a sentenceon the underlying offensebefore
fixing an enhancedsentencefor PFO is proce
dural]. Seealso Hughesv. Commonwealth,875
S.W.2d99 Ky. 1994.Appealof sentencingerror
canbe takenafter pleaof guilty.

3. Concurrent/ConsecutiveSentences- An
instructionallowing the jury to recommendcon
current or consecutivesentences[KRS 532.055]
must give the jury the option of recommending
that somesentencesbe servedconcurrentlyand
someconsecutively,not all or nothing.

Stoker v. Commonwealth,828 S.W.2d 619 Ky.
1992.

4. Truth-In-Sentencing- Proofof Prior Convic
tions - Prior convictions, including prior mis
demeanorconvictions, can be attacked in the
samemanneras prior convictionsusedfor PFO
purposes.Parkev. Raley,506 U.S. 20, 113 S.Ct.
517, 121 L.Ed.2d 391 1992 andDunn v. Com
monwealth,703 S.W.2d 874 Ky. 1986 apply to
misdemeanorconvictions.SeeMcGinnis v. Com
monwealth,875 S.W.2d 518 Ky. 1994.

I I
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XIII. CUMULATIVE ERROR

In Funk v. Commonwealth,842 S.W.2d476 Ky.
1992 andprior cases,the Court has recognized
thatcumulativeerrormaybe a groundfor rever
sal evenif eachindividual error is not sufficient
to requirereversal.In Funk, the courtfoundthat
thecumulativeeffectof prejudicefrom threetrial
errorswassufficientto requirereversal.You may
want to make a cumulative error argumentat
the closeof the Commonwealth’scase,closeof all
evidence, in a motion for new trial, or at any
otherlogical point.

XIV. Constitutional Grounds
for Objections

If you citeparticularconstitutionalprovisions,be
carefulthat you don’t leaveoneout. Don’t forget
the stateconstitution.Seethe tablethat follows.

XVI. Voir Dire CauseChecklist

Here is a checklistwith the necessarystepsto
preserveerrordueto the trial court’s denialof a
defensechallengeforcauseto aprospectivejuror:

O 1. The voir dire of the prospectivejurors
mustbe recordedandtranscribedor vid
eotapedand designatedas partof the re
cord on appeal.

0 2. The defenseattorneymustasserta clear
and specific challengefor causeto the
prospectivejuror and must clearly arti
culate the grounds for the challenge.
State the name of the personyou are
challengingespeciallyif your trial record
will be on videotape.

o 3. After a challengefor causeis deniedby
the trial court, you mustdecidewhether
to usea peremptoryon the prospective
juror.

o 4. You must use all your peremptorychal
lenges.

o 5. You should ask the trial court for addi
tional peremptorychallenges.

o 6. Be surethe juror strike sheetsaremade
part of the recordon appeal.

o 7. Stateclearly for the recordthat you had
to usea peremptoryon a specific juror
who shouldhavebeenstrickenfor cause.
Makethis statementfor eachprospective
juror you challengedfor causeandthen
removedwith aperemptory.Clearlystate
that you used all your peremptories.
Thenclearlystatethe namesof thepro
spective jurors you would have useda
peremptoryon if you hadnot hadto use
your peremptoriesto removepersonswho
shouldhavebeenremovedfor cause.

0 8. Stateclearly for the recordthe namesof
thosejurors who areactuallyselectedto
sit on the jury that are objectionableto
you. This statementshould be madeat
the time the trial court identifies the
final twelvejurors plus any alternates
but prior to their being sworn.
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LAWYERS & COURAGE

Courage is the most important attribute of a lawyer. It is more important than
competenceor vision. It can never be an elective in any law school. It can neverbe
delimited,datedor outworn, andit shouldpervadethe heart,thehalls of justice andthe
chambersof the mind.

- RobertF. Kennedy
University of SanFranciscoLaw School9/29/62
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&hapter 6: Constitutional Guarantees:
State & Federal

RightsProtected FederalConstitutional
Amendment

Kentucky I
ConstitutionSection

Kentucky Caseson
StateConstitutionalRight

Search& Seizure 4th 10 Holbrook v. Knopt, 847 S.W.2d 52 Ky. 1993

Self-Incrimination 5th 11 Jones v. Commonwealth, 303 Ky. 666, 198 S.W.2d
969 1947; Mace v. Morris,
851 S.W.2d 457 Ky. 1993

Grand Jury Indictment 5th 12 King v. City of Pineville, 299 SW. 1082 Ky. 1927

Double Jeopardy 5th 13 Ingram v. Commonwealth, 801 S.W.2d 321 Ky. 1990

Due Process Invoked in
federal cases by the 5th
& in the state cases by
the 14th

5th, 14th 2, 3, 10, 11 Commonwealth v. Raines, 847 S.W.2d 724 Ky.
1993; Kentucky Milk Marketing v. Kroger, Co.,
691 S.W.2d 893 Ky. 1985

Equal Protection 5th, 14th 1. 2. 3 Kentucky Harlan Coal Co. v. Holmes, 872 S.W.2d
446 Ky. 1994; Commonwealth, Revenue Cabinet
v. Smith, 875 S.W.2d 873 Ky. 1994

Speedy Trial 6th 11 Hayes v. Ropke, 416 S.W.2d 349 Ky. 1967

Public Trial 6th 11 Lexington Herald-Leader Co. v. Meigs,
660S.W.2d 658 Ky. 1983

Jury 6th 7, 11 Donta v. Commonwealth, 858 S.W.2d 719 Ky.App.
1993; Whitler v. Commonwealth,
810 S.W.2d 505 Ky. 1991

Informed of Nature of
Accusation

6th 11 Carter v. Commonwealth, 404 S.W.2d 461 Ky. 1966

Confrontation &
Cross-Examination

6th 11 Bell v. Commonwealth, 875 S.W.2d 882, 888 Ky. 1994

Compulsory Process 6th 11 Ross v. Commonwealth, 577 S.W.2d 6 Ky.App. 1977

Effective Counsel
& Right to Counsel

6th 11 Ivey v. Commonwealth, 655 S.W.2d 506 Ky.App. 1969

Bail 8th 2, 16, 17 Marcum v. Broughton, 442 S.W.2d 307 Ky. 1969

Cruel & Unusual
Punishment

8th 2, 17 Sizemore v. Commonwealth, 485 S.W.2d 498,
500 Ky. 1972; Cornelison v. Commonwealth,
2 S.W. 235, 242 1886

Present a Defense 6th, 14th 11 Bamett v. Commonwealth, 838 S.W.2d 361 Ky. 1992

Prohibition Against
Ex Post Facto Laws

Art. I, Sec. 10 19 Morse v. Alley, 638 S.W.2d 284 Ky.App. 1982

Freedom of Speech 1st 8 Musselman v. Commonwealth, 705 S.W.2d 476 Ky. 1986

Privacy 5th, 14th 1, 2, 3 Commonwealth v. Wasson, 842 S.W.2d 487 Ky. 1992

Right of Appeal None 115 Revenue Cabinet v. Barbour, 836 S.W.2d 418
Ky.App. 1992; Stahl v. Commonwealth, 613
S.W.2d 617 Ky. 1981

Unanimous Verdict None 7 Hayes v. Commonwealth,
625 S.W.2d 583 Ky. 1981
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Chapter 7: Components of an Objection

Perhapsthe most frequently usedweapon of a
trial lawyer is the mundaneandostensiblysim
plistic proceduraldeviceof the oral objection.As
a procedurethe verbalobjectionfreezesthe trial
or hearingin a state of suspendedanimation,
propels the objectorto centerstageto be heard,
provides a vehicle by which the objector can
persuadethetrial judgethat theobjectionshould
be sustained and appropriate curative relief
granted,andinsuresthat a reviewingcourtwill
understandexactlywhatthe overrulingofthe ob
jection and/orthe requestedrelief did to prejud
ice the accused’sright to a fair trial. To appre
ciate the functions of the trial objection, one
must dissectthe objection and analyzeits ana
tomy.

Reducedto abasicstructure,the elevencompon
entsof an objection are:

1. HAIL. The word, phraseor sentenceusedto
interruptthe proceedingsandto secureanoppor
tunity to speakon the record.Examplesof effec
tive hails include: May I approachthe bench?
May I be heard?May the defensebe heard?Ob
jection! The defenseobjects!

2. OBJECTION. A phraseor sentencewhich
immediately notifies the court and your adver
sary that you objectand identifies exactlywhat
question,answer, tactic, conduct or occurrence
you believeis objectionable.For example:Object
to the question.Objection,the witness’sanswer
is repletewith inadmissiblehearsay.Thedefense
objectsto the prosecutor’scharacterizationofthe
defendantas "pond scum."

3. GROUNDS. A statementof the legal basis,
whether statutory, decisional, procedural or
constitutional,for your objection.Kentuckyonly
requiresa statementof "the specific grounds"of
an objection "upon requestof court...if the spec
ific groundwas not apparentfrom the context."

KRE 103a1. Nevertheless, explaining the
grounds for the objection is often necessaryto
persuadethe trial court and to insure that the
recordon appealclearly statesthe defensepos
ition.

4. PREJUDICE.A descriptionof how the ob
jectionablematterwill adverselyimpacton your
client’s "substantial rights" EKRE 103a] with
specificreferencesto theuniquecircumstancesof
yourindividual case.Example:If the prosecution
is allowed to introduceevidenceof my client’s
membershipin a gang,the jury will infer from
that informationthat:1 he hascommittedprior
"unchargedmisconduct"with the gang; 2 his
characteris badandis compatiblewith the com
mission of the chargedviolent crimes; 3 he is
unbelievableasa witness due to his gangloyal
ties; 4 he is a memberof an ongoingcriminal
conspiracyrun by the gang;and5 he condones
and in fact encouragesviolent andlawless con
duct. This ruling will allow the prosecutionto
suggestwithout any proofthat the defendanthas
a prior record,has a flawed character,has been
impeachedas a witness,is involved in yetundis
coveredongoingcrimes,andbyhis lifestyle expli
citly rejectsany semblanceof law andorder in
the community.

5. CONSTITUTIONALIZATION. Identifica
tion of the federal and state constitutional
provisions which will be violated by the objec
tionable evidence,tactic, conductor occurrence.
Example: The prosecutor’squestionis intended
to elicit inadmissible hearsayand the intro
duction of thatevidencewill violatethe accused’s
rights of confrontationandcross-examinationas
guaranteedby theSixth andFourteenthAmend
mentsto the UnitedStatesConstitutionandSec
tion 11 of the Kentucky Constitution.

6. REQUEST FOR RULING. Having voiced
an objection,counselmustrequestthat the trial

1.
Hail -*

4.
Prejudice

4

2. 3.
Objection -* Grounds -+
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court either sustain or overrule the objection.
Examples:Your Honor, the defenserequires a
ruling on its objection. The defenseobjection is
still pendingand requiresa ruling by you before
the trial [hearing]can proceed.

7. RULING. "[hf an objectionis made,the par
ty, making the objection, must insist that the
trial court rule on the objection, or else it is
waived." Bell u. Commonwealth,Ky., 473 S.W.2d
820, 821 1971; Harris v. Commonwealth,Ky.,
342 S.W.2d535, 539 1961.

8. REQUESTFOR RELIEF. When a defense
counsel merely objects to an error, such as
improper evidencebeing presentedto the jury,
without requestingany relief, the trial court’s
sustainingof the objectionaffords the defenseas
much relief as is requested.SeeWheelerv. Com
monwealth, Ky., 472 S.W.2d 254, 256 1971.
Normally the requestedrelief shouldbeginwith
the greatestreliefavailable,suchas dismissalof
the chargesor mistrial. If the trial court denies
that level of relief, then defensecounsel should
requesta lesserdegreeof relief, such as an ad
monitionto thejury. Defensecounselshouldnote
on the record that the defenserequestfor the
lesserrelief doesnot waive the original request
for the more substantialrelief.

9. REQUEST FOR RULING ON RELIEF.
Having soughta specific form of relief, counsel
mustrequestthat the trial court eithergrantor
deny,on the record,that form of relief.

10. RULING ON RELIEF. Hereagaina failure
of counselto insist that the trial judge either

-4

grantor denythe requestedrelief will undoubt
edly waive the issueof whetherthe defensewas
entitledto the specific relief requested.

11. RENEWAL. Even thoughan objection was
previously overruledby the trial judge, defense
counsel should renew the objection at every
subsequentpoint in the proceedingswhere the
challengedevidenceis reiteratedor discussed.
Example: The defenserenewsits prior objection
to theadmissionof this evidenceandmovesthis
Court to reconsiderits prior ruling holding this
evidenceadmissible.

Once the componentparts of the oral objection
areknownandappreciated,a trial lawyer is able
to fashionthoseseparatepartsinto aprocedural
device with offensive and defensivecapabilities
which canpiercethe adversary’ssuspectproofor
shieldthe defensecasefrom the adversary’sim
proper or illegal tactics. The often overlooked
vehicle of the oral objection is a complex tool
which should be artfully employedinitially to
persuadethe trial court to rule in the objector’s
favor or, failing that, to preservethe trial court’s
error.

J. VINCENT APRILE II
DPA GeneralCounsel
100 Fair OaksLane,Suite 302
Frankfort,Kentucky40601
Tel: 502 564-8006
Fax: 502 564-7890
e-mail: vaprile@dpa.state.ky.us
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Chapter 8: Preservation Motion and Order

FRED GROOMS DEFENDANT

* * * * * *

Fred Grooms,by counsel,requeststhis Court
to enter an Orderprohibiting the prosecutor
from engagingin improper argumentbefore
the jurors, and from violating Mr. Grooms’
rights as describedbelow at any stageof the
proceedings pursuant to the Fifth, Sixth,
Eighth, and FourteenthAmendmentsto the
Constitutionof theUnited StatesandSections
1, 2, 7, 11, 17, and 26 of the Kentucky Con
stitution, and the right to a full and fair
hearing. In support of which, Mr. Grooms
statesas follows:

A. The Commonwealthis seeking the death
penalty.

B. A citizen on trial for his life is entitled to
fundamentalfairness,a reliable determination
of guilt andsentence,andto an individualized
determination of the appropriate sentence
guidedby clear,objective, and evenly applied
standards. See,e.g.,Gardner u. Florida, 430
U.S. 349 1977; Woodsonv. North Carolina,
428U.S.280 1976; Greggv. Georgia,428U.S.
153 1976. Improperargumentby theprosecu
tor canviolate thesevital constitutionalrights
in numerousways. See,e.g.,Caidwell v. Miss
issippi, 472 U.S. 320 1985; Tammev. Com
monwealth,759S.W.2d51, 53 Ky. 1988;San-
born u. Commonwealth,754 S.W.2d 534 Ky.
1988;Clark v. Commonwealth,833S.W.2d793
Ky. 1992.Becausethe prosecutorhasrespon
sibilities to the public and to the public’s
perception of the system of justice, duties
whicharecircumscribedby constitutionalcom
mands,the canonsof ethics,statutory provi

sions,andthe commonlaw, this Court has an
obligation to ensure that the prosecutorob
servestheboundarieson permissibleargument
andremarksto thejurors during trial.

C. To preservethe fairness of his trial and
sentencinghearing, Mr. Grooms sets forth
illegitimate arguments a prosecutormay not
use. This list is representativeonly, by no
meansexhaustive,and Mr. Grooms does not
waive other constitutional objections to the
prosecutor’sargumentby notincludingthemin
this list of examples. An in limine ruling is
necessaryon thesematters becausea "cura
tive" instruction at trial will generally exa
cerbate,ratherthan cure,the prejudicecaused
by improperargument.-See,e.g., UnitedStates
v. Miranda, 593 F.2d 590, 596 n.7 5th Cir.
1979. Mr. Grooms presentstheseexamples
for the purposeof informing the Court andthe
prosecutionthat he objects to them unequiv
ocally.

1 Misstating the law concerning
the jury’s responsibility for the
sentenceimposed.

D. It is essential that jurors recognize "the
truly awesomeresponsibilityof decreeingdeath
for a fellow human[so that they] will act with
due regardfor the consequencesof their deci
sion." McGauthav. California, 402 U.S. 183,
208 1971. The Commonwealthmay not in
form the jury that the responsibility for the
sentencelies elsewherethan with the jurors
themselvese.g., by using such terms as "re
commend"to describethe sentencingverdict.
Prosecutorscanwronglyconveythis impression
in a variety of ways. See,e.g.,Clark v. Com
monwealth,833 S.W.2d 793, 796 Ky. 1992:

Commentsby the prosecutorin this case
leave broad doubt whether the death
penaltywasimposedbecause1 the pro
secutordeterminedto seekit, or 2 the
Legislature decreed it, or 3 the jury
thoughtit only a recommendation,or 4
the jury determined it to be the
appropriatepunishment.

COMMONWEALTH OF KENTUCKY
CHRISTIAN CIRCUIT COURT

LYON INDICTMENT NO. 84-CR-005

COMMONWEALTH OF KENTUCKY PLAINTIFF

VS. DEFENDAN’PSMOTION IN LIMINE
TO BAR IMPROPER

PROSECUTORIALARGUMENT
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Seealso Tammev. Commonwealth,759 S.W.2d
51, 53 Ky. 1988 "the word ‘recommend’may
not be used with referenceto a jury’s sen
tencingresponsibilityin voir dire, instructions,
or closingarguments";Caldwell v.Mississippi,
472 U.S.320 1985. In the samevein, the pro
secutormay not referto the existenceof appel
late review as reducingthe importanceof the
jury’s determinationof sentence.Id. Seealso
Flemingv. State,240S.E.2d37 Ga. 1977im
properto argueto capitalsentencingjury that
appellatecourt will correctanyerrors.

Error of this naturealso includesmisleading
thejury as to the role of mercyin sentencing.
In Presnell v. Zant, 959 F.2d 1524 11th Cir.
1992, the prosecutor’s quotation of a case
decisionexpressingthe view that society has
extendedtoo much mercy to the accusedand
not enough to society rendered sentencing
phasefundamentallyunfair. Seealso Ruffin v.
State,243 S.E.2d41 Ga. 1979.It is improper
for the prosecutor to disparage mitigating
circumstancesandmischaracterizethe concept
of "mitigation" as an "excuse."Nor may the
prosecutormisstatesubstantivedefenses.See,
e.g.,Dix v. Kemp,832F.2d 54611thCir. 1987
en banc.

2 Reducing the State’s burden of
establishingguilt and the existence
of any aggravating factors beyonda
reasonabledoubt.

E. The prosecutormay not suggestto thejury
that a "reasonabledoubt" must be "substan
tial," or use similar language designed to
reducethe state’sburdenof proof. See,e.g.,
Cage v. Louisiana, 502 U.S. 874, 116 L.Ed.2d
1701990equationof"reasonabledoubt"with
"substantialdoubt"violatesdueprocessoflaw;
Sanbornv. Commonwealth,754 S.W.2d 534
Ky. 1988 prosecutorimproperly definedrea
sonable doubt; Commonwealthv. Callahan,
675 S.W.2d391 Ky. 1984 counselshouldnot
attemptto definereasonabledoubt.

3 Suggestingthat the jurors need
not considermitigating evidencein
the processof determining the ap
propriate sentence,or that there is
any duty to sentencethe defendant
to death under any circumstances,
or expressingthe prosecutor’s opin
ion that death is the - appropriate
sentence.

F. The prosecutormay not suggestto the jury
that they may or should determinesentence
without taking into considerationthe evidence
in support of a sentenceless than death, or
that they are not requiredby law to consider
that evidencein passingsentence.Eddingsv.
Oklahoma,455 U.S. 104 1982. Nor may the
prosecutorsuggestthat if an aggravatingcir
cumstancebut no mitigating circumstanceis
found, the jurors have a duty to sentenceto
death. Dean v. Commonwealth,777 S.W.2d
900,904 Ky. 1989.The deathpenaltyis never
requiredunderKentuckylaw andthejurors al
ways retain the option to imposea sentence
lessthan death,regardlessof aggravatingfac
tors and even if no mitigating factors are
established.See,e.g.,Moore v. Zant, 809 F.2d
702, 730 11th Cir. 1987 en banc, cert. den
ied, 481 U.S. 1054 1987 interpreting the
Georgiacapitalstatuteupon which Kentucky’s
statutewaspatterned.Finally, the prosecutor
may not give his personalopinion that the
defendantdeservesthe deathpenalty.’ United
Statesv. Young,470 U.S. 1, 8 1985; Bergerv.
United States,295 U.S. 78, 85-881935; Mor
ris v. Commonwealth,766 S.W.2d 58 Ky.
1989 Stephens, J., concurring; Clark v.
Commonwealth,833 S.W.2d 793 Ky. 1992
prosecutor’s argumentregarding his office’s
thoughtprocessesas to why to seekthe death
penaltyimproper.

4 Suggesting that the personal
qualities or personal worth of the
victim justifies a death sentence.

G. TheCommonwealthshouldnotsuggestthat
the worth of the victim justifies a death
sentence.While the SupremeCourt has held
that the admissionof somequantityof "victim
impact" evidence does not invariably violate
the federalconstitution,the use of such argu
ment calculatedto inflame the jury anddivert
its attentionfrom its constitutionally required
focus on the defendantas a "uniquely individ
ual humanbeing," Woodson,428 U.S. at 304,
should be prohibited. Sanbora v. Common
wealth, 754 S.W.2d 534 Ky. 1988; Morris v.
Commonwealth,766 S.W.2d 58 Ky. 1989;
Dean v. Commonwealth;777 S.W.2d 900 Ky.
1989.

5 Suggestingthat thejury should
"imagine itself in the victim’s shoes,"
or "imagine itself in the survivor’s
shoes."
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H. It is errorfor the prosecutorto suggestthat
the jurors "put themselvesin the victim’s
shoes" andattempt to imagine the horror of
his/herfinal moments.SeeBertoletti v. State,
691 S.W.2d 699 Tex. Crim. App. 1985;Dean
v. Commonwealth,777 S.W.2d 900, 904 Ky.
1989; Lycans v. Commonwealth,562 S.W.2d
303 Ky. 1978.It is also errorto placethejury
"in the survivor’sshoes."Brandleyv. State,691
S.W.2d 699 Tex. Crim. App. 1985.

6 Suggestingthat the jury must
votefor death to keepthe defendant
"off the streets, " or that the jury
must vote for death to prevent the
defendant from killing again.

I. The prosecutor may not argue that the
deathpenaltyis necessaryto in order to keep
the defendant"off the streets."This is abarely
veiled referenceto pardon and parole,and as
such is improper. By inviting thejury to spec
ulate aboutfuture eventsconcerningwhich it
has heardno evidencetherebyrequiring the
jurors to consider matters not in evidence,
which defensecounselhashadno opportunity
to confront, explain, or rebut, this argument
violates constitutional guarantees against
arbitrarinessandunfairnessin the imposition
of thedeathpenalty.SeeIce v. Commonwealth,
667 S.W.2d671 Ky. 1984.

This argumentalso servesto impermissiblyin
flame the passionsand prejudicesof the jury.
See United Statesv. Solivan, 937 F.2d 1146
6th Cir. 1991 improper for prosecutorto ap
peal to community conscienceand fear of fu
ture crime; Newlon v. Armontrout, 885 F.2d
1328, 1335 8th Cir. 1989; Sanborn v.
Commonwealth,supra.

7 Urging the jury to consider
"deterrence" as a reason for
imposing death.

J. The prosecutor may not argue that Mr.
Groomsshouldbe killed to "senda message"to
othersor to serveas a deterrent.Thesecon
cerns are extraneousto the constitutionally
requiredfocus on the personalmoral culpabil
ity of the defendantas thebasis for the appro
priate sentence.See,e.g.,Enmundv. Florida,
458 U.S.782, 801 1982 sentencing"mustbe
tailoredto [the defendant’s]personalresponsi
bility and moral guilt"; Tison v. Arizona, 481
U.S. 137, 149 "a criminal sentencemustbe

directly related to the personalculpability of
the criminal offender"; State v. Irick, 762
S.W.2d 121, 131 Tenn. 1988 "[u]nquestion
ably, any argumentbasedon general deter
rence to others has no application to either
aggravatingor mitigatingcircumstances...[and
airgumentof this natureis inappropriateat a
sentencinghearing"; State v. Zuniga, 357
S.E.2d898, 920N.C. 1987statecannotargue
"the effect...ofthe deathpenalty on the com
missionof crimesby others";Zantv. Stephens,
462 U.S. 862 1983:

A prosecutormaynoturgejurorsto [sen
tence] a defendant in order to...deter
future lawbreaking.The evil lurking in
such prosecutorial appealsis that the
defendantwill be convicted for reasons
wholly irrelevant to his own guilt or in
nocence...Theamelioration of society’s
woes is far too heavya burdenfor the
individual criminal defendantto bear.

K. If this Court concludesthat the Common
wealth is entitled to argue that capital pun
ishment is a deterrentto crime, Mr. Grooms
hereby moves this Court for funds for expert
assistance,and the right to presentevidence
thatcapitalpunishmentis nota deterrent.Mr.
Groomshas a right to contestor rebutany evi
dencepresentedby the prosecution,Skipperv.
SouthCarolina, 476 U.S. 1, 7 n.1 1986, anda
right not to have the jury make its decision
basedon the bald assertionsof the prosecutor
whenreliable evidenceis available for devel
opmentandpresentationwhichwould convince
the jury otherwise.

8Arguing facts which are not in
evidenceor which may notbe intro
duced into evidence or misstating
facts or testimony.

L. The prosecutoris not permitted to make
statementswhichcannotbe proven.Sheppard
v. Commonwealth,322 S.W.2d 115, 117 Ky.
1959. A mistrial may be appropriateif the
prosecutortells the jury in openinghe will
introduce evidencebut does not later admit
said evidence.Williams v. Commonwealth,602
S.W.2d 148, 149-150Ky. 1980. It is "repre
hensiblefor a lawyer in closing argumentto
misstatethe testimony or facts in evidence."
Barnesv. State,260 S.E.2d40, 44 Ga. 1979;
Williams v. State, 330 S.E.2d 353, 355Ga.
1985 "prosecutormay not ...inject into his

I

136



19, No. 1, January,1997I TheAdvocate,Vol.

final argument‘matterswhich [have]not been
proven in evidence"; AmericanBar Associa
tion’s StandardsRelating to the Prosecution
Function, §3-5.9.

9 Inflaming the passionsandpre
judices of the jury.

M. Inflammatoryappealsto the passionsand
prejudicesof the jury are impermissible.See
Viereckv. United States,318 U.S. 236, 247-48
1943; United Statesv. Solivan,937 F.2d1146
6th Cir. 1991; Sanbornv. Commonwealth,
supra;Dean v. Commonwealth,supra; United
Statesv. Gasparo,744F.2d438 5th Cir. 1984;
United Statesv. Garza,608 F.2d 6595th Cir.
1979; Parks v. State, 330 &E.2d 686 Ga.
1985;Bridgeforthv. State,498 So.2d796, 801
1986 ‘Justice is notservedby attorneyswho
use closingargumentto expressinflammatory
personalideas or engagein personalvilifica
tion. The purposeof.. .argumentis to enlighten
the jury, not to enrage it."; American Bar
Association’sStandardsRelating to the Prose
cution Function,§3-5.8c.

N. This misconductcantakemany forms. See,
e.g.,Newlon v.Armontrout, 885 F.2d13288th
Cir. 1989 improperto attemptto link defen
dantwith well knownmassmurderers;Mathis
v. Zant,744F.Supp.272 N.D. Ga. 1990 inap
propriate and inflammatory to urgejurors to
see their own parentsin crime scenephoto
graphs of the victims; Commonwealth v.
Chambers,599 A.2d 630 Pa. 1991 sentence
reverseddue to prosecutor’sargument that
Bible says"murderersshall be put to death";
Cunninghamv. Zant, 928 F.2d 1006, 1019
11th Cir. 1991 prosecutor’sappealsto reli
gioussymbolsandbeliefsduringpenaltyphase
argumentsconstitutedimproperappealstojur
ors’ passionsandimproperattemptsto inflame
thejury againstthe defendant;United States
v. Giry, 818 F.2d 120 1st Cir. 1987, cert.
denied,484 U.S. 855 1987 referenceto Bible
is improperappealto jurors’ private religious
beliefs; Evansv. Thigpen,809 F.2d 239 5th
Cir. 1987,reh’g and reh’g en bancdenied,814
F.2d 658 5th Cir. 1987,cert. denied,483 U.S.
1033 1987 biblical evidenceirrelevantat sen
tencing phase.

0. The prosecutormay not inflame the pas
sions of a jury and urge the jury to imposea
deathsentencebycharacterizingthedefendant
asan outsiderwho camein andtook the life of
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a local citizen. It is also improper for the
prosecutorto tell the jury that it is "the last
line of defense"against outsiders.Tucker v.
Kemp,762 F.2d 1496,150811thCir. 1985en
banc, subsequenthistory, 776 F.2d 1487
1985, cert. denied,478 U.S. 1022 1986. See,
also,Mathis v.Zant,744F.Supp.272 N.D. Ga.
1990improper to urgejurors to "protectyour
community,your society,yourhomes,andyour
family from the violence"of the defendant.

10 Denigrating the constitu
tional rights of the accused.

P. A prosecutormaynot commentuponthede
fendant’sexerciseof his right to remainsilent.
Griffin u. California, 380 U.S. 609, 85 S.Ct.
1229 1965. Similarly, a prosecutormay not
argue that the accuseddid not "come clean"
with the police. See,e.g., Doyle v. Ohio, 426
U.S. 610, 96 S.Ct. 2240 1976. A prosecutor
also cannotarguethat the accuseddid not ex
pressremorse,as it commentsupon thefailure
to testify.Leskov.Lehman,925F.2d 1527 3rd.
Cir. 1991.Althoughthe defendantin that case
testified at the penalty phase,his testimony
hadbeenlimited to mitigating circumstances
in his background.It was thereforeimproper
commenton the defendant’ssilenceregarding
the facts of the crimeto arguethathe hadnot
expressedsorrow and remorse.Id. See, also,
Butler v. State, 608 So.2d 314 Miss. 1992
prosecutor’scommentssuchas "shehasn’ttold
you thewhole truthyet" amountedto comment
on failure to testify.

Q. Relatedargumentsincludethosewhich dis
paragesome, or all, of the accused’sconsti
tutional rights. See,e.g.,Hall v. United States,
419 F.2d 582, 587 5th Cir. 1969; United
Statesex rel. Clark v. Fike, 538 F.2d 750 7th
Cir. 1976. In Cunninghamv. Zant, 928 F.2d
1006, 1019 11th Cir. 1991, the EleventhCir
cuit describedas ‘outrageous"the prosecutor’s
argument which implied that the defendant
hadabusedthe legal systemby assertinghis
right to trial by jury.

It is improperto compareMr. Grooms’situa
tionwith that of thevictim, PatRoss,sincethe
implication is that he doesnot deserverights
the victim did not receive.

[A] governmentfoundedby a moral and
civilized societyshouldnot actasunmer
cifully as the defendantis accusedof act-
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ing. ..Whatseparatestheunlawfulkilling
by man and the lawful killing by the
stateare the legal barriersthat exist to
preservethe individual’s constitutional
rights and protectagainstthe unlawful
executionof a deathsentence.If the law
is not given strict adherence,thenwe as
a society arejust asguilty of a heinous
crime as the [defendant].
Mercer v. Armontrout, 864 F.2d 1429,
1431 8th Cir. 1988.

Seealso Brooksv. Kemp,762 F.2d 1383, 1410
11th Cir. 1985 en banc, vacated on other
grounds,478 U.S. 10161986,on remand,809
F.2d 700 1987 "[I]t is wrong to imply that
thesystemcoddlescriminalsby providingthem
with more proceduralprotectionsthan their
victims. A capitalsentencingjury’s important
deliberationshouldnot becoloredby suchcon
siderations.";Willison v. Warden, GreenBay
CorrectionalInstitution, 657 F.Supp.259, 266
E.D. Wis. 1987 "prosecutor’scomparisonof
the rights of theaccusedin our criminaljustice
systemwith the‘rights’ of the ...[victim] tended
to be inflammatory"; Rhodes v. State, 547
So.2d 1201 Fla. 1989 improperto urgejury
to put itself in the victim’s place.

WHEREFORE,Mr. Grooms movesthis Court
to enter an order in limine forbidding the
prosecutorfrom making anyof the arguments
describedabove,or anyotherargumentin vio
lation of Mr. Grooms’ rights under the federal
andstateconstitutionsassetout above,at any
stagein the proceedings,andfor anyother re
lief whichjustice mayrequire.Suchanorderis
necessarybecausesuch infringements upon
Mr. Grooms’ rights will be extremelydifficult,
if not impossible,to correct by meansof ad
monition or instruction. If this Court has any
questionas to the needfor such an order, de
fensecounselrequestan evidentiaryhearing.

FOOTNOTES

‘It is necessaryfor the Court to specifically
orderthe specialprosecutornotto expressthis

opinion, as he hasalreadydoneso publicly in
the March 16, 1992 The Paducah Sun news
paperarticle.

Respectfullysubmitted,

KELLY A. GLEASON
AssistantPublic Advocate

COMMONWEALTH OF KENTUCKY
CHRISTIAN CIRCUIT COURT

LYON INDICTMENT NO. 84-CR-005

COMMONWEALTH OF KENTUCKY

VS. ORDERBARRING IMPROPER
PROSECUTORIAL ARGUMENT

FRED GROOMS

* * * * * *

PLAINTIFF

DEFENDANT

Upon considerationof defendantFredGrooms’
MOTION IN LIMINE TO BAR IMPROPER
PROSECUTORIALARGUMENT, it is hereby

ORDEREDthat Defendant’sin limine motion

be granted;and it is further

ORDERED that the state shall not engagein
improperargumentat FredGrooms’ trial and
sentencingphaseand, in particular,shall not
misstatethe law or facts; shallnot inflamethe
passionsor prejudicesof the jurors; shall not
misleadthejury as to its responsibilities;shall
not arguefactsnot in evidence;shall not com
ment -- expresslyor by implication -- on the de
fendant’s failure to testify if Mr. Grooms
choosesnot to testify; shall not expressper
sonalopinions; shallnot commenton the ques
tion of paroleor deterrence;shall not make
general appealsto prejudice; and shall not
otherwiseprejudicetherights of thedefendant.

So orderedthis - day of

________,

199_.
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Not failure, but low aim, is crime.
- JamesRussellLowell, "Foran Autogr
ofJamesRussellLowell, vol. 9, p. 175

aph," stanza5, TheWritings
1890.
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Chapter 9: Need Quick Answers or Advice?

The staff of the Department of Public Advocacy
will provide quick answers and immediate
advice about any legal issues which may arise
in your criminal defense practice. Due to time
restraints this will not be a research service. It is
intended to allow you quick access to the wealth
of knowledge that DPA staff has acquired over
the years. If your specific issue is not
delineated below, please find the nearest
relevant issue, then contact the person listed.
An answer to almost any question is just a
phone call away at 502 564-8006. If you have
an expertise that you would like to add to this
list and be available to answer questions,
please let us know.

The Department of Public Advocacy’s Protection
& Advocacy Division publishes an Internal
Resource Directory. P & A staff will provide
quick answers and advice concerning disability
law. Please call P & A at 502 564-2967.

A
Alternative Sentencing- Norat, Hubbard’,
Bridges’, Durham’, Wilder’, West
Appeals, video - Riddell’, Boyce, Namkin
Appellate procedure -

Marshall, Riddell’, Boyce
Arrest, general - Lewis’
Arrest, at home - Lewis’
Arrest, probable cause - West, Lewis’
Arson - Williams
Attorney Fees in indigent cases - Monahan,

B
Batson - Aprile, Namkin
Battered Women Syndrome - Mirkin,
Campbell’, McArdle
Belated appeals - Riddell*, Boyce, Myers’,
Hubbard’, Hartell
Brady - Tustaniwsky, Namkin

c
*aselaw, recent KY/U.S.- West, Apnle,

Namkin,
Case Review Process, Trial - Lewis’, Aprile

Case Review Process, Appeal - Aprile
Civil rules - Niehaus’
Collateral attacks 11.42/60.02 - Thomas,
Myers’, Hubbard’, West
Comment on silence Doyle - Marshall, Case’
Competency to stand trial - McDaniel, Boyce,
Gleason,Williams, Allison
Competency--to-waive insanitydefense-
Boyce, Namkin, Gleason
Conditionalpleas - Allison
Confessions, Anti-Sweating Act - Allison,
Convery’
Confessions, involuntary - Riddell’, Namkin,
Convery’
Contessions,juveniles- DiLoreto
Confessions, Miranda . Riddell’, Namkin
Conflicts . Apnle
Conspiracy - Namkin
Contempt of court - Aprile
Continuance - Williams, Mirkin, Gleason,
Spicer’, Tustaniwsky
Controlled substances - Riddell’, Campbell’,
Marshall
Counsel, conflict of interest - West, Aprile
Counsel, right to - West, Namkin
Criminal facilitation - Allison
Criminal rules - Niehaus’
Criminal syndicate - West

II
DNA - Marshall, Hall, Cox’
Death Penalty--Appeal . Boyce, DiLoreto,
Tustaniwsky
Death Penalty-Federal Post-Conviction -

Wheeler’, Monahan, McArdle
Death Penalty-National Death Penalty
Information Bank - Pearson*
Death Penalty investigation and mitigation -

McArdle
Death Penalty-Motions- Gleason, McArdle,
Tustaniwsky
Death Penalty-Plea Negotiations - Gleason,
Williams
Death Penalty-Racial discrimination -

Williams, Gleason, McArdle
Death Penalty-Trial - Boyce, McDaniel, Lewis’,
Gleason, Williams, Mirkin, Aprile. DiLoreto,
Tustaniwsky, Convery’
Death Penalty-Voir dire - Williams, Gleason,
Lewis’, Tustaniwsky

Death Penalty-Victim impact - Williams,
Gleason
Defense, right to present - Marshall, Gleason,
Williams
Detainers/l.A.D. - West, Hubbard’, Aidridge’,
Norat, Eddy’, Gafford’, Mirkin
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Disability - P & A
Discovery - Gleason, Williams, Tustaniwsky,
Namkin

District court - DiLoreto, Riley’, Campbell’,
Eucker

Double jeopardy - Marshall, Sexton
DUI - Williams, Riley’, Eucker

E
Electrocution - Keys
Ethics - Aprile, Monahan
Evidence, admissibility - McDaniel, Niehaus’,
Namkin

Evidence, character - West, Niehaus’, Namkin
Evidence, co-defendant’s guilt - Marshall,
Niehaus’, Namkin
Evidence, flighVescape - West, Niehaus’
Evidence, hearsay - West, Niehaus’, Namkin,
Campbell’
Evidence,opinion - Niehaus’, Marshall,
McDaniel, Campbell’
Evidence, other crimes/prior misconduct -

Allison, Mirkin, Niehaus’, Campbell’
Evidence, prior sexual conduct - Allison,
Niehaus’, Campbell’

Evidence, sufficiency - West, Marshall,
Niehaus’, Campbell*

Evidence, tampering with - Aprile, Niehaus’
Exculpatory info/Brady- Tustaniwsky, Namkin
Ex Post Facto - West, Myers’
ExpertWitnesses, funds for - Monahan,
Tustaniwsky, Mirkin, Williams, Gleason
Expert Witness Directory - Mirkin
Extradition - Gafford’
Extraordinary Writs - Riddell’, Aprile, West
Extreme Emotional Disturbance - McDaniel,
Tustaniwsky, Gleason, Williams, DiLoreto,
Case’
Eyewitness identification- McDaniel

F’.
Federal Habeas Corpus - Wheeler’
Federal Habeas Corpus, cause/prejudice-
Wheeler’, West, McArdle

Federal Habeas Corpus, exhaustion -

Riddell’, Wheeler’, McArdle
Federal Habeas Corpus, hearings - Riddell’
Firearms issues - Eucker
Forensic pathology - Mirkin, Eucker
Forfeiture - Campbell’

I I
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Grand Jury - Gleason, Williams
Guilty pleas, constitutional validity -

Hubbard’

H
Habeas corpus, state - Thomas, Gafford’,
Myers’, Hubbard’, West

Impeachment, biaslhostility/interest - Namkin
Ineffective Assistance - Wheeler’, Eddy’,
Myers’, Hubbard’, McArdle, Hartell’, Williams,
Tustaniwsky

In forma pauperis, denial review - Riddell’,
Hubbard’

Informants, confidential - Cox’, Gleason,
Williams

Informants, prison - Mirkin
Instructions, capital - Boyce, Williams,
Gleason, Tustaniwsky

Instructions manual - Throckmorton
Investigations manual - Stewart
Involuntary commitments - Allison, Schuler’,
Stewart, B.

Jail Credits - Thomas, Aldridge’, Hubbard’,
Hartell’, Grigsby’, West

Jett testimony - Namkin
Juror, challenges for cause - Tustaniwsky,
Allison, Namkin
Juror misconduct - Riddell’, Namkin, McArdle
Juror testimonyre verdict - Monahan
Jury panel challenges - Tustaniwsky,
Juvenile transfer - DiLoreto, Convery’

Kentucky Revised Statutes - Niehaus’
Kidnapping exemption - Marshall, DiLoreto

MalpracticeInsurance - Aprile
Media, speaking to - Monahan, Aprile
Mental illness - P & A
Mental retardation - Allison, P & A,
Williams, Gleason
Miranda - Riddell’
Motion File - Throckmorton
Motion practice - DiLoreto, Case’

Offenses, single vs. multiple - Allison
Oral argument, appellate - Boyce, Marshall,
Allison, Namkin

Pardons and commutations - Norat
Parole - Norat, Eddy’, Myers’, Hubbard’,
Grigsby’

PFO proceedings - McDaniel, Myers’
Possession, what constitutes - Allison,
Norat, Marshall

Post-Conviction Manuals - Pearson’
Post Traumatic Stress Disorders - DiLoreto,
McArdle

Preemptories, improper use of - Riddell’,
Namkin

Preservationfor appeal - Namkin, Allison,
DiLoreto, Tustaniwsky, Boyce
Presumptions - Marshall
Prior offenses/enhancement - Thomas
Prisons - Norat, Connelly, Hubbard’, Grigsby’,
West

Private Prosecutor - Spicer’
Privilege,husband/wife - Riddell’
Privilege, psychiatristlpatient- Allison
Prosecutorial misconduct, arguments to jury
- Tustaniwsky, Aprile, Gleason, Williams,
Namkin, McArdle

Prosecutorial vindictiveness - Marshall,
Aprile

Rape Shield Law - McDaniel
Records, lost - Namkin
Records, obtaining - Thomas
Recusal, judge - Monahan, Aprile, Gleason,
Williams
Recusal, prosecutor - Aprile
Retroactivity - Wheeler’, Aprile

Sanctions, Appellate - Riddell’, Marshall,
Aprile, Namkin

Sanctions, Trial - Monahan, Aprile
Search and Seizure - Lewis’, Riddell’, West
Self-Protection - Riddell’, DiLoreto
Sentence calculations - Gngsby’
Sentencing alternatives - Norat, Aldndge’,
Hubbard’

Sentencing, delay in - Riddell’
Separate trials, co-defendants - Allison,
DiLoreto, Namkin

Separate trials, counts - Riddell’, West,
DiLoreto

Sexual Abuse-legal defense & strategies -

Aprile, Williams, Lewis’, Spicer’, Eucker
Sexual Abuse Syndrome - Marshall, Williams
Sex offender treatment - Myers’, Allison
Sexual offenses, mistake as to age - Riddell’
Shock probation - West, Hubbard’, Hartell’,
Eucker

Speedy trial - West, McDaniel, Spicer’
State Constitution - DiLoreto, Mirkin, Heft’,
Niehaus’
State crime lab, use of - Monahan
Statutory construction - Niehaus’
Stay of execution - Wheeler’, Keys, Case’

G L
Lesser included offenses, instructions -

Marshall, Campbell’
Library Training Materials - Throckmorton
Lineup/showup/photo display - Marshall, West

M R

SN
Notice of Appeal - Riddell’, Boyce

0
j

I

P

K I
Truth-in-sentencing - Mirkin, Gibbs’
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Vehicular homicide - Marshall
Venue change of - Monahan, Boyce,
Tustaniwsky, Gleason, Williams, McDaniel,
Convery’
Venue Surveys - Curtis
Victim Impact Issues - Tustaniwsky
Video Production - Burkhead’
Video Re-enactments - Burkhead’
Viet Nam Vets - Gleason

Tel: 502 564-8006; Fax: 502 564-7890
Except, see asterisks below:

Allison, Mane
Connelly, Allison
Apnle, Vince
Boyce, Donna
Curtis, Bill
DiLoreto, Rebecca
Eucker, Dave
Gleason, Kelly
Hall, Melissa
Lewis, Ernie
McArdle, Stefanie
Marshall, Larry
McDaniel, Rodney
Mirkin, Steve
Monahan, Ed
Namkin, Julie
Norat, Dave
P & A Protection &
Ransdell, Tom
Stewart, Bill P & A
Stewart, Dave
Thomas, Marguerite
Throckmorton, Brian
Tustaniwsky, Oleh
West, Linda
Williams, Mike

‘See List Below

Aidridge, Lynn 502 388-9755
Bridges, Peggy 502 575-7285
Burkhead, Bill 502 388-9755
Campbell, Lynda 606 623-8413
Case, Margaret 502 564-3948
Convery, Hugh 606 784-6418
Cox, Jim 606 677-4129
Durham, Kelly 606 677-4129
Eddy, Hank 502 388-9755
Gafford, Ed 502 222-9441
Gibbs, Roger 606 878-8042
Grigsby, Laurie 606 236-7012
Hartell, Becky 502 222-9441
Heft, Frank 502 574-3800
Hubbard, Bob 502 222-9441
Keys, Karl 502 564-3948
Myers, Joe 606 239-7012
Niehaus, David 502 574-3800
Pearson, Julia 502 564-3948
Riddell, Tim 606 784-6418
Riley, Rob 502 222-7712
Schuler, Pete - 502 574-3800
Sexton, Rob 606 677-4129
Spicer, Bill 606 292-6596
Wheeler, Randy 502 564-3948
Wilder, Robin 606 663-2844

Waiver, counsel - Riddell’, Campbell’, Namkin
aiver, effect of mental retardation - Allison
aiver, jury trial - Riddell’, Namkin

Westlaw and C.I.T.E. - Pearson’
Wiretap - West
Witness, bias - Wheeler’, Namkin
Witness, competency - Marshall
Witnesses, obtaining out-of-state -

Monahan, Wheeler’, Spicer’, Tustaniwsky
Writs, mandamus/prohibition -Boyce,
Riddell’, Aprile

.........N.

l1
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U
U.S. Supreme Court Cases--Capital -

Pearson’

Advocacy 502/564-2967

A Decalogue of Canons for obser’ation in practical life.

1. Never put off till tomorrow what you can do today.
2. Never trouble another for what you can do yourself.
3. Never spend your money before you have it.
4. Never buy what you do not want, because it is cheap; it will be dear to you.
5. Pride costs us more than hunger, thirst and cold.
6. We never repent of having eaten too little.
7. Nothing is troublesome that we do willingly.
8. How much pain have cost us the evils which have never happened.
9. Take things always by their smooth handle.
10. when angry, count ten, before you speak; if very angry, a hundred.

Thomas Jefferson, letter to Thomas Jefferson Smith, February 21, 1825 - Writings of Thomas
Jefferson, ed. Paul L. Ford, vol. 10, p. 341 1899.
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Upcoming DPA, NLADA, NCDC, KACDL 4
Education

Department of Public Advocacy DPA
NOTE:DPA Training is open only to criminal defenseadvocates.

DPA 1997 Professional Support StaffTraining
April 14-15, 1997 - Rough River StatePark,Falls of Rough, Kentucky

25th Annual Public Defender Training Conference

June 16-18, 1997 - CampbellHouseInn, Lexington, Kentucky

DPA Post-Conviction Institute
September8-10, 1997 - Holiday Inn NewtownPike, Lexington,Kentucky

8th Death Penalty PersuasionInstitute
October 12-17, 1997 - KentuckyLeadershipCenter,Faubush,Kentucky

Kentucky Associationof Criminal DefenseLawyers KACDL

KACDL Annual Conference
November 16, 1996 - EmbassySuitesHotel, Covington, Kentucky

For more information regardingKACDLprogramscall or write: Linda DeBord,3300
Maple LeafDrive, LaGrange,Kentucky40031or 502 243-1418or RebeccaDiLoreto
at 502 564-8006.

National Legal Aid and DefenderAssociationNLADA
Life in the BalanceIX: DefendingDeathPenaltyCases
March 2-5, 1997 - Hyatt RegencyDallasat Reunion,Dallas,Texas
For more information regardingNLADA programscall Joan Grahamat Tel: 202
452-0620;Fax: 202 872-1031or write to NLADA, 1625 K Street,NW., Suite 800,
Washington,D.C. 20006.

National Criminal DefenseCollege NCDC

Theories & Themesthrough Opening, Cross and Closing
An advancedcoursein persuasion
February27 - March 2, 1997 - RenaissanceAtlanta Hotel, Atlanta, Georgia

NCDC Trial Practice Institutes:
June 15-28, 1997AND July 13-26, 1997 - MercerLaw School,Macon Georgia
For more information regarding NCDC programscall RosieFlanaganat Tel: 912
746-4151; Fax: 912 743-0160 or write NCDC, do Mercer Law School, Macon,
Georgia31207.

142



ADVERTISING RATES

Black & White

Full Page $150 $700
Half Page $ 80 $350
1/4 Page $ 50 $200

NOTE:Staplinginside the newsletterup to a 4-
sided insert would be double the cost for a full
page ad.

1 Issue 6 Issues

AD SIZES

TheAdvocate,Vol. 19, No. 1, January, 1997

The Kentucky Department of Public Advocacy’s
Advertising Ratesfor The Advocate

CIRCULATION

Your advertisingmessageis delivered to a highly selectivegroup of readers.The Advocatehas a
circulation of approximately2,000 which includesall full-time public defenders,manyprivate criminal
defenseattorneys, members of the criminal justice system and the judiciary in Kentucky, federal
district judges and judge os the 6th Circuit Court of Appeals.

TheAdvocate is the mostcomprehensive and effective advertising medium to reach Kentucky’s growing
criminal justice community and defense bar. The Advocate is retained permanently by most lawyers
as a resource.

CLOSING DATES

*published bi-monthly. ISSUE

January

PUBLICATION

January15

DEADLINE

December1
March March 15 February1
May May 15 April f
July July 15 June1
September September15 August 1
November November15 October1

1/2 PageHorizontal Full Page
743/16" x 4-1/2" 7’ x 9-1/2"

Whenpreparingart work for full pagead, allow 3/4" on all
sides.

All live mattermust becontainedwithin 7" x 9-1/2"

MECHANICAL REQUIREMENTS

/ Negatives, positives, engraving or camera-
ready

art accepted.
/ Offset printing
/ Black & White
/ Trim size: 8-1/2" x 11" - 2 columns/page
/ Halftone screen 133

Tina Meadows,The Advocate
Department of Public Advocacy
100 Fair Oaks Lane, Suite 302

Frankfort, Kentucky 40601
Tel: 502 564-8006; Fax: 502 564-7890

E-mail: tmeadows@dpa.state.ky.us
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1/4 Page
3-1/8" x 4-5/8"

For further information contact:
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DEFINING A PUBLIC ADVOCATE

public,

pub.lic/adj., fr populuspeople+ icus-ic

1 a: of, relating to, or affecting the people as an organized
community: Civic, National...

3 b: of, relating to, or in the serviceof the community or nation... c:
devotedto the generalor national welfare.

advocate,

ad.vo.cate/n....[fr. pastpart of advocateto summon,call to one’said,
fr. ad+vocareto call - more at voicel

1: one that pleadsthe causeof another:Defender...Counselor

2: onethat arguesfor, defends,maintains,or recommendsa causeor
proposal.

PUBLIC ADVOCATE,

n: A lawyer...whoseduty is to defendaccusedpersonsfacing a loss
of liberty or life and unableto pay for legal assistance.

See Webster’sThird New international Dictionary 1976.
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