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Psychological Trauma
aboundsin today’scriminal
justice system. While it is
most usually understood
from the viewpoint of the
victim, it frequently ex
plains, not excuses, the
criminal behavior of crimi
nal defendants.

The works of Douglas
Ruth, M.D., KathleenWay-
land, Ph.D., Carol Jordan,
T.J. Wentz, Richard Alex
anderand Judith Herman,
M.D. in this issue reveal
many of the dimensionsof
trauma.

The better we understand
this lasting psychological
injury, the more effective
we wifi make decisions
about Kentucky’s accused.
What areyour thoughtson
how to reveal this reality
better?

The New FederalHabeas
Law has created drastic
changes,harshrealities,and
stark timelines. Take note
of what TennesseeFederal
Defender Paul Bottei is
telling us.

The DPA Mental Health
Manual has 195 pages of
superbthinking andpracti
cal ideas.Sendfor your
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reasonably priced
today.

The 25th Annual Public
Defender Conference is
June 16-18, 1997 at The
CampbellHouse Inn in Lexi
ngton, Kentucky. Make
your plans to attendnow.
Our theme for this yearly
gatheringis: Celebrating 25
Years of IndependentDefense
of Indigents:Preparingfor the
Next 25 Years of Interdepen
dentAdvocacy.

Tj. Wentz of our Rich
mond trial office has be
come the associateeditor
for The Advocate’s District
Court Column. He begins
with a timely topic, domes
tic violencedefenses.

Public Advocate’s Coals.
Ernie Lewis sets out his
goals for Kentucky’s state
wide indigent criminal
defensesystem:

1 fuil-time delivery
of representation;

2 effective death
penaltydefense;

3 interdependence.

Give us your reactions to
these.

EdwardC. Monahan,
Editor, TheAdvocate
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Public Advocacy SeeksNominations

An Awards Committee will recommend

3b

recipients to the Public Advocate.

GIDEON AwARD:
TRUMPETING COUNSEL FOR

KENTUCKY’S POOR

In celebrationof the 30th Anniversaryof
the United StatesSupremeCourt’s land
mark decisionin Gideon v. Wainwright,
372 U.S. 335 1963, theKentuckyDepart
ment of Public Advocacy establishedthe
Gideon Award in 1993. The awardis pre
sentedat theAnnualDPA Public Defender
Conferenceto the personwho hasdemon
stratedextraordinarycommitmentto equal
justiceandwho hascourageouslyadvanced
the right to counse/ for the poor in
Kentucky.

Send written nominationsto the Deputy
Public Advocate by April 15, 1997 indi
cating:

1 Nameof the personnominated;
2 Explanationof how the personhas

advancedthe right to counsel for
Kentucky’s poor; and,

3 A resumeof thepersonor otherback
groundinformation.

1993 GideonAward Recipient
* J. Vincent Aprile, II

GeneralCounselof DPA

1994 GideonAward Recipients
* Daniel T. Goyetteandthe

JeffersonDistrict Public
Defender’sOffice

1995 GideonAward Recipient
* Larry a Marshall

AssistantPublic Advocate
DPA’s FrankfortOffice

1996 GideonAward Recipient
* Jim Cox

AssistantPub1ic Advocate
DPA’s SomersetOffice

RosaParks Award
for Advocacy for the Poor

Establishedin 1995, theRosa Parks Award
is presentedat the Annual DPA Public
DefenderConferenceandthe AnnualPro
fessionalSupportStaffTraining Conference
to the non-attorneywho hasgalvanizedother
peopleinto actionthroughtheir dedication,
service,sacrificeandcommitmentto the
poor. After RosaParkswasconvictedof vio
lating the Alabamabus segregationlaw,
Martin LutherKing said, ‘I wantit to be
knownthatwere going to work with grim
andbold determinationto gain justice...And
we arenot wrong.... If we arewrongjustice
is a lie. And we aredetermined...towork and
fight until justice runs downlike waterand
righteousnesslike a mighty stream."

Send written nominationsto the Deputy
Public Advocateby March24, 1997 indicat
ing:

1 Nameof the personnominated;
2 Explanationof how the personhas

galvanizedpeopleto advocatefor
Kentucky’s poor;and,

3 A resumeof thepersonor other
backgroundinformation.

1995 RosaParks Award Recipient
* Cris Brown, Paralegal

DPA’s Capital trial Unit

1996 Rosa ParksAward Recipient
* Tina Meadows,ExecutiveSecretary

for Deputy Public Advocate

Lifetime DefenseCounselAchievement Award
This Award is establishedthis yearby Ernie Lewis, Public Advocate,to honor an attorneyfor a lifetime of
dedicatedservicesandoutstandingachievementsin providing, supporting,andleadingin a systematicway the
increasein theright to counselfor Kentuckyindigentcriminal defendantsthroughouta lifetime. TheAward is
presentedat theAnnualPublic DefenderConference.

Sendwritten nominationsto the Deputy Public Advocateby April 15, 1997 indicating

1 Nameof personnominated;
2 Explanationof their lifetime achievementin systematicallyproviding, supportingandleadingan

increasein the right to counselfor Kentuckyindigentcriminal defendants;and,
3 A resumeor otherbackgroundinformationof the person.

I .1
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Public Advocate’s Goals

It is a true honor to be appointedto be the
Public Advocate for a four-yearterm, I view
the position as one of stewardship,andhope
that I honorthisas I serveas Public Advocate.

My Perspective

I hopeto usethis forum over the next several
issues to detail those efforts and initiatives
that I hopeto mike as the Public Advocate.In
understandingwhereI want to take the DPA,
it might be helpful to understandthe per
spective that I bring to the task. I grew up
duringthe Sixties,andlike manyof you, was
greatlyinfluencedby the winds of changedur
ing that time. After graduatingwith a B.A. in
Englishfrom Baylor University, I servedfor a
year as a VISTA Volunteer in Minnesota.
While there,I witnessedmy first poor person’s
lawyer, a VISTA lawyer earning $200 per
month. I was awed by the power that lawyer
had, and the power he sharedwith the poor
personhe wasrepresenting.It was therethat
I decidedto be an advocatefor the poor. Three
yearsatVanderbiltDivinity Schoolheightened
my commitmentto serviceto the poor. While
attendingdivinity schoolby day, I workedas a
juvenile counselorfor an alternativeplacement
for 16-18 year olds adjudicatedof a crime.
Then I went to law schoolat St. Louis’ Wash
ington University. During my third year,which
I spentat U.K. Law School,I tried to find work
with AppalachianResearchandDefenseFund.
However, I alsoclerkedfor DPA in the Frank-
fort Office, andfell in lovewith public defender
work. I startedworking for DPA full-time in
1977, first as an appellatelawyerandthenas
a trial servicesmanager.In 1983,my wife and
I moved to Richmond, and I began the Rich
mondPublic Defender’sOffice, whereI served
asa trial lawyer for almost14 years.Theseare
the experiencesthat I will bring to bearas I
serveover the next four years.

3 Goals

There are three areas on which I want to focus.

Full-time. First, anyonewho hasbeen around
me for long knows that I believe in the full-
time delivery systemof trial services.Private

lawyers havelong played a vital role in indi
gent defense.They are going to continue to
play a vital role in any system of indigent
defensein Kentucky. However, I would like to
continue to move DPA toward the full-time
delivery methodas the primarymodeof deliv
ery. At the sametime, this full-time delivery
methodfeaturesas a prominentcharacteristic
a partnershipwith the private bar. More on
that to follow.

Death Penalty. A secondtheme of my four
years as Public Advocate will be the full
funding of deathpenaltydefensein Kentucky.
The peopleof the Commonwealthhavedecided
that we are to have a deathpenalty. In the
decisionsthat I make, I want to ensurethat
the defenseis filly funded. I want to make
certain that no one is executedas a partial
resultof their havinghadanunderfundedlaw
yer. The very integrity of our system is at
stake.

Interdependence.Finally, I believein the in
terdependencyof the criminaljustice system.If
public defendersare left out of the decision-
making at any level, then the resulting deci
sion will be onethat is weakenedby their ab
sence. The powers that be in the criminal
justice systemhavea responsibilityto ask us
to the table. At the sametime, we havea re
sponsibilityto participatewith othercriminal
justiceentities,to engagein give-and-take,and
to makeharddecisionsand trade-offs.We de
serveto beheard;we alsomust ensurethatwe
aredoing everythingwe mustto be heard.

I hope to go into detail on these and other
themes during the next severalyears.I look
forward to serving. Let me know your
thoughts.

ERNIE LEWIS
Public Advocate

Ernie Lewis

I I
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Post-Traumatic StressDisorder PTSD
in the Forensic Setting

The AmericanPsychiatricAssociationopeneda
flood of controversy when it formalized the
diagnosis of post-traumatic stress disorder
PTSDupon theadoptionof thethird edition of
the Diagnosticand Statistical ManualDSM-IIIY in
March 1980. The decisionto define this illness
camewhentort actionswerebeingreshapedby
increasedawardsfor exemplarydamages,estab
lishment of liabifity for psychic damages,and
expandingtheradiusof injury, settingthestage
for vigorouscourtroomuseof such a diagnosis.
Much of theproblemin theforensicuseof PTSD
arises from the fact that, as with otherpsychia
tric disorders, making the diagnosis relies to
some degreeupon the self-reportof the patient,
who often standsto gain if he earns the diag
nosis.Among severalconcernswas the fear that
copies of the diagnosticcriteria would fall into
the hand of litigants, claimants,or defendants
who would simulatethe symptoms.

In October1980, for example,the VeteransAd
ministrationauthorizedcompensationfor P’FSD,
delayed type. Service organizations, outreach
groups,andother sourcesdistributedbrochures
describingthe symptomsandprovidedprinted
checklists.TheVA facedan "unprecedentedchal
lenge" createdby the growingnumberof claims
received and exaggerationand falsification of
data, leading the VA psychiatristswho revised
theexaminationprocessto comment,"Rarelybe
fore havemanyclaimantspresentedthemselves
to psychiatric examiners having read printed
symptom checklists describing the diagnostic
featuresof the disorder for which they seek
compensation.’3Lest this shouldbe viewedas
critical of veterans,though, it should be recog
nized that most deservingveteransapparently
do not apply for benefits.In 1989 only 4% of the
veteransestimatedto suffer flSD had applied
for compensation.4

The susceptibility of this disorder to misdiag
nosisis illustrated by the aftermathof the sink
ing of the fish processingvesselAleutian Enter
prise in the Bering Seain 1990. Twenty of the 22
survivors filed personal injury claims, 19 of
whom wereexaminedby a total of 15 psychia
trists andpsychologists.Eachwas given the

I I

diagnosis of FISD. Some were evaluatedby
more thanonepsychiatristof psychologist,but
in each instancethe samediagnosiswas given
by each examiner.Most of theseclinicians did
not corroborate the plaintiff’s self-report by
interviewing collateralwithessesnor reviewing
medicalrecords,which containedcontradictory
data. This figure yielded a conservatively-esti
matedincidenceof PTSDamongthe22 survivors
of 86%, very muchhigherthanthat of mostcivil
iandisastersof traumatathisbeingclassifiedas
"chronic" since symptoms persistedbeyond 6
months. The percentageof survivors suffering
symptoms of PTSD exceededthat of similar
maritime disastersthat occurredprior to the
publicationof PTSDdiagnosticcriteria although
the diagnosticcriteria werenot publishedprior
to 1980 andwerenot availableto earlierlitigants,
thepercentof survivorssufferingspecific symp
toms should not have varied, thoughthe diag
nosiswould differ. When thesesurvivorswere
interviewedaftersettlement,5severaladmittedto
symptomsharingandcoachingby attorneysthat
influencedtheir behavior as they pursuedtheir
claims. This included attorneys describing to
them the symptomsof flSD, advising them not
to returnto work, andto seekprofessionalhelp
andmakefrequentappointmentsin order to bol
ster theft claims. One attorney forwarded his
client moneyfor expensesso that he would not
feel the needto settle early.

The diseaseof post-traumaticstressdisorderhas
beenreferredto as "medicolegalquicksand"and
a "forensic minefield."3 Featuresof the disorder
leave it susceptibleto abuse on an unprece
dented scale. However, it provides a coherent
explanationfor the relationshipbetweencertain
behaviorsor symptomsto an antecedent,causa
tive event or injury, often where previously no
such relationshipcould be visualized since the
earlier nomenclaturedid not addressthe phe

Dr. DouglasRuth
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nomenonthat was occurring. Furthermore,un
like most other psychiatric disorders, the
diagnosticcriteria of PTSD,by characterizingthe
stressthat causedthe diseaseas being of such
intensitythat "would evokesignificantdistressin
mostpeople," couldbe viewedas absolvingthe
victim of blame,thussparinghim or her the stig
The diagnosticcriteria havechangedsomewhat
in later editions.

Clinical Features

The most recent criteria are abstracted as
follows:7

DSM-W DiagnosticCriteria for PTSD

A. 1 An individual experienced,wit
nessed, or confronted events that
involved actual or threateneddeathor
serious injury or threat to physical
integrity of selfor others,and
2 His response involved intense
helplessness,fear, or horror

B. The eventis persistentlyre-experienced
in 1 or moreways:

1 recurrentintrusive recollections
2 recurrentdistressingdreams
3 actingor feeling asif the eventrecurs
including hallucinations, flashbacks,
dissociation
4 psychologicaldistressuponexposure
to cuesresemblingthe event
5 physiological reactivity on exposure
to cuesresemblingthe event

C. Avoidance andnumbing in 3 or more
ways:

1 avoiding thoughts, feelings,conver
sationsassociatedwith the trauma
2 avoiding activities, etc., that arouse
recollectionsof it
3 partial amnesiafor the event
4 diminishedinterests
5 detachmentor estrangementfrom
others
6 restrictedaffect
7 senseof foreshortenedfuture

D. Increasedarousalin 2 or more ways:

I insomnia
2 irritability
3 impaired concentration
4 hypervigilance
5 exaggeratedstartleresponse

E. Duration of B, C, andI is more than 1
month

F. Clinically significant distress
pairmentoccurs

Thesymptomsof thedisorderarewell-described
in thediagnosticcriteria listedabove.The course
can vary markedly from one individual to
anotheror from time to time in thesameperson.
Onemight havefew or no symptomsfor years
or, at the other extreme, becomeso ill as to
requirehospitalization.Seeminglybenigncuesin
the environmentmight trigger symptomsbe
causeof their resemblanceto elementsexper
iencedat the time of the psychological trauma
Le-, the sound of helicopters or the odor of
dieselfuel in the Vietnamcombatveteranor the
odor of burned rubberin anautomobileaccident
victim.

A delayedcategoryof PTSDhasbeenrecognized
in which symptomsmight not emergeuntil long
after the stressful event after 6 months by
definition, sometimesafter years or decadesin
practice, creating the potential for unique
forensicpitfalls.

Thepatientmaysuffer financially whenanxiety,
impairedconcentration,or distractionfrom flash
backsinterferewith job performance.Irritability,
restricted affect, detachment,and avoidance
might limit employability and hinder personal
relationships.Complicationssuchas depression,
panicattacks,phobias,andsubstanceabuseadd
to the burden. Responseto flashbacksandbe
havior duringdissociativeepisodesmightresult
in destructiveness,violence, and criminal be
haviors.

Some observationssuggestthat the victims of
traumamight reiteratethe very harm they suf
fered. Abused children often reenactthe inci
dents in play or fantasy or, eventually, by
abusedtheir own children. Male sufferers of
abuseareknownto becomeviolent amongtheir
peers,and a high incidence of childhood sex
abuseis found amongprostitutes.8

or bit-

16b
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The Ubiquitous Diagnosis

PTSDhasservedthelegal communitytirelessly.
In addition to its morepopularusesin personal
injury, administrative,andcriminal law, it has
provided a basis for compensationin claims of
harassmentanddiscriminationin theworkplace,
evidencefor terminationof parentalrights, arid
in immigration law, it has supportedthe as
sertions of immigrants that they will be per
secutedif they are returned to their native
countries.9 Since the adoption of DSM-III, the
portion of occupationaldiseaseclaims classified
as stress-relatedrose800%from 1979-80,andthe
number of such claims in California climbed
700% from 1981-91. One state judge was
awardedcompensationfor a strokehe alleged
arose from being overworkedby his excessive
caseload of workers’ compensationclaims.10

Prevalence

Estimatesof the rate of occurrenceof PTSD are
subject to samplingbias, changesin the defini
tion over time, andother sourcesof inaccuracy.
Everyonewho suffersa traumaasdefinedabove
doesnot suffer PTSD. It is estimatedthat from
39%11 to 3/412 of the generalpopulation in the
United Stateshasbeen exposedto a traumatic
event that met the stressorcriterion for PTSD.
The estimatedlifetime prevalencefor PTSD in
the general population is 9%." The lifetime
prevalencefor PTSD following certain civilian
trauma are as follows: rape, 80%; life threat,
seeing others killed, physical assault, 25%;
accident, 12%.13 The lifetime prevalencefor
former WW II prisonersof war has beenesti
matedat 66.4%.14 Other data provide a current
prevalenceof PTSD in WW II ex-POW’s of
557%15 Perhapsthe actuallifetime prevalence
is actually higher than 66.4%, or perhapsthis
very high currentprevalenceis a reflectionof the
low rateof recoveryfor POW’s.

PTSD in the Criminal Courtroom

PTSD has not seen in criminal courtroomsthe
popularity it enjoyed in the civil arena.In an
impressivestudyof nearly1,000,000indictments
in 8 states,Callahanandassociates’6found that
an insanitypleahadbeenenteredin 8979, thus
estimatinga frequencyof insanitypleasof less
than 1% of indictments.Studying8163 of those
further excludingthoseindictedprior to 1980,

171

Applebaum and others9 found that PTSD was
diagnosedin only 28.

Those defendantswith PTSD diagnoses,com
pared to those with other diagnoses,were less
likely to have beenarrestedas juveniles,were
less likely to be incompetentto standtrial, were
less likely to be detainedafter trial, andwere
more likely to be releasedon probationor other
status.

The utility of the diagnosisin criminal defense
was ifiustrated in State v. Heads.’7 Mr. Heads
broke into his sister-in-law’shome in searchof
his estrangedwife and fired a numberof shots
from two weapons,one of which struck and
killed his sister-in-law’shusband.He was con
victed of murderin 1978. Following a seriesof
appealsunrelatedto PTSD andafter adoptionof
the term by the APA in 1980, his diagnosiswas
realized by psychiatric expertswho previously
hadnot beenable to understandnor explainhis
behavior.He was found not guilty by reasonof
insanityon retrial in October1981.

Four typesof PTSDphenomenahavebeenident
ified as playing a role in criminal behavior:18

1. dissociativestates,or fuguestates,or altered
statesof consciousnesssuch as those driven by
flashbacks,including statestriggeredby stimuli
relatedto the crime scenewhich resemblethose
associatedto the original traumatic event. Ex
ampleswould includesurvivorsof combate.g.,
State v. Heads or of prior physicalabusee.g.,
State v. Fields’9.Thesedefendantsmight appear
to relive a prior violent episode,might have
overreactedviolently to minimal provocation,
andmight be describedas exhibiting ‘explosive’
behavior.This samecategorywould includede
fendantswho, misperceivinga currentsituation
as posing a great threat since it resembledan
earlier threateningtraumatic experience,used
excessive force in presumedself-defense,or
thosewhoreflexivelyenactedpreviously-learned
defensiveviolence.

2. "compulsive" behaviors during which the
defendantseemsdriven to seek dangerousor
stimulating and quasi-military situations. An
exampleis that of U.S. v. Tindall?° Tindail was
a Vietnamveteranhelicopterpilot who was de
nied a civilian pilot’s license. He soughtrisky
hobbies,suchas skydiving andstunt flying, and
establisheda dangerousdrug-smugglingopera-

I I



The Advocate,Vol. 19, No, 2, March 1997

tion with formercombatbuddies,reestablishing
their wartime relationships.’8

3. "survivor guilt" reactionswherebya survivor
of prior traumain which othershavesuffered or
diedundertakescriminalactivity thatoffers little
chanceof successor appearsto provoke retali
ation from othersandseeminglymight involve
an effort to get caught andpunishedor killed.
An examplemight be that of Statev. Gregory.2’ A
former platoon leader describedguilt feelings
after survivinganambushin 1969 inwhich other
soldiers died. After 3 suicide attempts,he held
severalhostagesin a bank with no attemptat
robbery where he fired numerousrounds at
sourcesof noisesuch as air vents,but not at the
hostages,whomhe treatedgently.His examining
psychiatristexplained that he wanted to have
protectedhis patrol as he had "protected" the
hostages,and that in Vietnam he had seldom
seen the enemy and could only fire at the
soundstheymadein the foliage.18

4. behaviorassociatedwith abuseof alcoholor
drugs used in an effort to self-treat PTSI
symptoms.Both veterans’2and civiian9 with
PTSD suffer a higher incidence of substance
abusethanthosewithout PTSD.

Assessingthe Behavior

Severalcharacteristicsof flashback-inducedbe
havior such as indicatedin the first scenarioof
the four listedabovehavebeendescribed:23

1. The behavioris unpremeditatedandsudden.
2. It is uncharacteristicof the individual.
3. There is a history of prior traumaticevents
reenactedin the episode.
4. Thedefendantmight suffer amnesiafor all or
part of the episode.
5. Currentmotivationis lacking.
6. Stimuli surroundingthebehaviorin question
may be reminiscent of the original traumatic
experiences.
7. The defendantis usuallyunawareof how his
criminal behavior reenactedearlier traumatic
experiences.
8. The victim is often fortuitous or accidental.
9. The defendant has or has had other
symptomsof PTSO.

It is helpful,whenforming an opinion as to the
likelihoodthatcertainbehavioris"PTSD-driven,’
to considerwhetherthecriminal activity canbe

viewed as a logical extensionof the traumatic
experience i.e., self-protection or anxiety
reduction.24 Behavior that is unpremeditated
and the absenceof concealmentweigh in favor
of PTSD. A history of property crimes, as op
posed to assaultcrimes, weighs against the
conclusion. But no single item of evidenceis
conclusory.

In fact, defensesbasedupon PTSD have been
launchedevenin the face of severalexceptions
to theserules of thumb. In State v. Fields’9, the
defendant’sattorneyargueda defenseof uncon
sciousnessbasedupon testimonythat the defen
dantsufferedPTSDfrom abusein childhoodand
that he was in a dissociativestatewhenhe fat
ally shot anotherman. The victim was appar
ently well knownto Fields as he datedandphy
sically abusedFields’ sister. Thus, Fields not
only sawcurrentmotivation,but onecould ques
tion whether the victim was "fortuitous." Evi
dencewaspresentedthat Fields,just before the
shooting,madearrangementsfor a friend to cash
his numbersticket andhold the moneyfor him,
shouldhe win, as heexpectedhe mightbe away
for some time, raising some question of pre
meditation.

The PTSD Defense

Erlinder’8 suggeststhat the languagein DSM-III
providestherationalefor entering into evidence
details of the defendant’spast in an effort to
demonstratetheeffectsof his prior traumaticex
perienceupon his behavior,as well as the testi
mony of otherswho havesufferedsimilar trau
ma. He views the defenseplan as the corrobor
ation of the facts with as much objective data as
possible i.e., records and collateral witnesses
andhelping the factfinder to comprehendthe
effect of the defendant’straumaticexperience.

In someinstances,upon recognition of a PTSD
diagnosis, chargeshave been dropped,settle
mentshavebeennegotiatedbefore trial, or treat
menthasbeenrecommendedin lieu of prosecu
tion, Thesediversionsseemmore likely to be
attainablewhen injury has not occurred and
whentreatmentis accessible.’8The diagnosisof
PTSDhasbeenusedin the defensesof negated
specificintent, diminished capacity,selfdefense,
and automatism? Even after sentencing,the
diagnosishasbeenused to supportpetitions to
reduceor reconsidersentences.’8

I I
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The Insanity Defense Reform Act of 1984 and
other changesin insanitydefenselaws haveleft
the useof PTSD in a NGRI defensemore diff i
cult, but the moreseverelyimpairedindividuals
should still qualify for this defense.25

Making the Diagnosis

As with otherpsychiatricillnesses,the diagnosis
of VI’SD is principallymadeby clinical interview
and thereforedependsupon the subjectiveac
count of the individual under evaluation.The
challengeof evaluatingsuchaclaimantdemands
muchskifi of theclinician. Forensicexperienceis
invaluablein limiting bias and susceptibilityto
manipulation. As there is often some value
placed upon this diagnosis,an objective means
of confirmationwouldbeof use.Sometransient,
measurablephysicalchangesoccur in this dis
order such as elevationof pulseandblood pres
sure when exposed to remindersof the stress;
but thesechangesusually are not of such an
extremeas to causean abnormalphysicalexam
ination, arenot specific to PTSD, andsometimes
are under consciouscontrol of the individual.
The examinerlooks to see if the diagnosticcrit
eria of a psychiatricdiagnosisincluding that of
PTSD aremet, or discounted,andgathersother
informationto satisfythereasonsfor referral, i.e.,
in a civil action data necessaryto assesscausa
tion, damages,and prognosis,and in criminal
cases,informationnecessaryto form opinionsas
to competenciesin the various stagesof the
judicial processandmentalstatus at the time of
the alleged crime. Characteristicsof PTSD in
regardto criminal behavior as noted aboveare
soughtin the assessment.

Collateral interviewsprovide the bestsourceof
corroborativeinformation. Informants who can
describethe claimant or defendantbefore and
after the traumatic experience,and thus docu
ment the changeshe or shehasundergoneas a
result, should be sought, as well as thosewho
can describe the experienceof the individual
during the stressfuleventin question.In a civil
case,the plaintiff might experiencerelapsesof
symptomswhenhe encountersremindersof the
traumaticevent.Co-workersmight observevis
ible changesin the individual whenhe attempts
to return to the workplacewhere an accident
occurred,for example,or family membersmight
observesigns of stresswhenan automobileacci
dent victim tries to drive againor travels near
the sceneof his accident.A bedpartnermight
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confirm the complaintof insomniaor of patho
logical behaviorsduringsleep.Friendsor family
memberscan documentinterpersonaldistancing
andaffectivechanges.Medical recordsandpsy
chotherapynotesshouldbe studiedto seeif the
history is consistent,but with theunderstanding
that an embarrassedor amnesticpatientmight
not havedisclosedmuchinformationin arushed
examination, and that sensitive information
might be sharedonly late in the courseof ther
apy after a senseof relative comfort has been
achieve, or after events have freed repressed
memories, contradicting denials made during
earlier sessions.Theexaminershouldnot assume
that such apparentcontradictionsare signs of
dishonesty.

In the criminal case,police reports,depositions
and affidavits should be read, and witnesses
who can describethe defendant’sbehaviorand
surroundingsbefore,during andafter the crime
should be interviewed. In addition to searching
for signs of premeditation,efforts of conceal
ment,andsignsandsymptomsof mentalillness
and emotional decompensation,the examiner
should alsolisten for clues thatthebehavioris in
keepingwith the ‘PTSD-driven" behaviorsas
noted above and for desaiptionsof cues that
might have triggered PTSD symptoms in the
defendant.

A thoroughpsychosocialhistory shouldbe taken
andsearchedfor eventsthat meetthe ‘stressor"
criteria.Extensivechildhoodmaltreatmentmight
contribute to substantialbehavioralsymptoms
without any oneisolatedeventbeing identified
as the causativetrauma.2’

If symptomssuggesta medicalor neurological
illness,then a physicalor neurologicalexamina
tion is done andappropriatediagnosticproce
duresare scheduled.

Various structuredinterviewsand rating scales
havebeendesignedandadministeredto groups
suspectedof having the diagnosisin efforts to
developsomeobjectivity andreproducibilityfor
reviews see Watson27and Keane28.Severalof
theseinstrumentsyield ahigh level of agreement
with each other when patientswith suspected
PTSD are tested.Most suffer 2 flaws, though:

1. In the absenceof ultimateproof of diagnosis,
thereis no way to determineif the testsincrease
diagnosticreliability, and

I I
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2. Mostof the instrumentsareobviousandeasy
to manipulate.

Keanepulled together49 items of the MMPI
MinnesotaMultiphasicPersonalityInventoryto
createa new scalewhichhestandardized,When
given in the context of the MMPI, it sharesthe
advantageof measurementsof validity andtest-
taking attitudes though Keane has, in fad,
tested the utility of the PTSD subscalealone,
absentthe full MMPI, but this subscalealso
lacksultimateproof of reliability, andit appears
to havefailed to detectmalingerers.3°

Still, theseinstrumentsare inexpensive,harmless,
aneasyto administer.Theexaminereroyssome
reassuranceif theft interpretationmatcheshis
diagnosis;and, if it differs, he might be warned
to explorefurther.

PsychophysiologicTesting in PTSD

Severalphysiologicalchangesoccur in patients
with PTSD. Theseinclude insomnia,hypervigi
lance, andelevatedpulse and blood pressure.
When patientsare startled or confrontedwith
remindersof their prior traumatic experience,
transientlybut quickly thepulse,blood pressure,
muscletension,andskinconductivity rise. These
changeshavebeenmeasuredin thelaboratoryin
combatveterans,3U2in civilian traumavictims,33
and in survivors of automobile accidents?’
Under laboratory conditions and with moni
toring devicesattached the subjects were ex
posedto stimuli that resembledtheir stressor
i.e., soundtrack from combatfilm, verbalscripts
describing their accident, mental imagery or
loud tones to trigger a startle response.As a
group, the P1St patients tendedto undergo
greaterphysiological changeswhenconfronted
with suchstimuli and to returnto their baseline
levels more slowly than control groups or
patientswith otherdiagnoses.It washopedthat
thesechangescould find useas more objective
meansof diagnosingPTSD,as the patientcould
not easily control them.

However,while group differencescanbe demon
strated, the overlap of measurementsbetween
the PTSD andcontrol groupswereso greatthat
it is difficult to see how any one individual
could be categorizedinto one group versus
another i.e., standard deviations were very
large.Further,when16 non-PTSEsubjectswere

asked to simulate the responsesof a ]?TSD
patient,25% could do sosuccessfully.35

Pitman35 describedthe sole instance,as of the
writing of his article published 1994, in which
admissibilityof suchtestingwasquestioned.The
judgedisagreedwith defensecounsel’smotionin
limine that the test results should be excluded.
But whendefensecounselobjectedto the ques
tion of whethertheprobability of the diagnosis
could be estimatedfrom the testdata, thejudge
ruled that more foundation for the testimony
was required.The questionwasnot pursued.

Treatment

Sincesymptomsof PTSDoften resolvespontan
eously within a few weeks, episodesthat are
diagnosedsoon after onset and in which the
symptoms are not intense and are improving
might not require treatment.When treatmentis
indicated, the goals include reductionof symp
toms, prevention of complications,helping the
patientto resumefunctioning in as many areas
of his life as possible,andhelping thepatientto
incorporatetheexperienceinto the contextof his
life. Since the traumatic experience, or the
symptoms in its aftermath, often leave the
patientfeeling humiliated,guilty, anddamaged
in his self-esteem,providing an empathetic
atmospherethat encouragesaccepting of the
patient’sdisclosureis therapeutic,as is helping
him to understandthe "normalcy" of his symp
toms, given the impact of the traumaticexper
ience.

Several drugs have beenprescribedfor PTSD
andhavebeendemonstratedto havesomeposi
tive effect. Thesehaveincludedanti-depressant
medications,including imipramine,amitriptyline,
Prozac, Zoloft, and others, anti-anxiety drugs
including XanaxandKlonopin, anti-convulsant
or anti-seizuredrugssuchas TegretolandDepa
kene,anddrugsthatreducesympatheticnervous
systemexcessessuch as in the hyperarousal
symptoms including propranolol and clono
dine."’’ In addition torelieving anxiety,panic,
depression,andinsomniaandother sleeppath
ology, the anti-depressantdrugscanrelieve the
core intrusive symptoms such as sleepdistur
bance,re-experiencing,andflashbacksindepen
dentof any anti-depressanteffect. Their impact
might not be seenfor up to 8 weeksin chronic
PTSD.Anti-anxiety drugssuch as Klonopin and
Xanax can relievesymptomsof anxiety,panic,
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and disturbed sleep. Unlike anti-depressants,
they carry the risk of addictionand thus their
userequiresextrajudgment,appropriatewarn
ing to thepatient,andattemptsto taperthe dose
periodically.

Treatmenthas to be individualizedand timed
accordingto the patient’sclinical statusandhis
locationalong the courseof his illness?Earlier,
when exposureto the traumatic sceneor cues
thattrigger symptomsis intolerable,thepatient
mustbeseparatedfrom thosestressors.Doing so
might require interactionbetweenthe clinician
andthe patient’sattorneys,employer,disability
insurancecarrier or other agency.

Various non-pharmacologicalpsychotherapies
havebeenoffered.Thesehaveinvolvedcognitive
approaches,relaxation techniques,and behav
ioral approachesincluding re-exposureof the
patientto his stressorsor cues that resembleit,
either literally or throughimagery.If thepatient
can toleratere-exposure,usually after anxiety
andhyperarousalsymptomshave diminished,
and recontactwith the noxious stimuli is de
sirable, he might be re-exposedin a gradual
fashion, perhapsby useof a techniqueof "sys
tematicdesensitization."Sometimesa decisionis
madeto re-exposethe patient abruptly, either
literally "in vivo’, or figuratively by use of
imagery, through processescalled "implosive
therapy"or "flooding." Complicationsof suchre
exposuremight include relapseof symptoms,
depression,panic attacks,or substanceabuse?"7

Prognosis

To estimatetheprognosisof a diseasethatmight
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not emerge for months or years and whose
coursemightvary dependinguponthenatureof
the causative stressormay seem as futile as
trying to predict the final length of a coiled
spring when no one knows how tightly it is to
be wound.Suchinformationis useful,though,to
assessdamagesin civil casesandin criminal law
to demonstratethat a stressormight influence
behavioryearsafter its occurrence.

Many victims experienceenoughsymptomsto
makethe diagnosisof PTSDshortly after trauma
but recoverwithin 4 weeks,andthe diagnosisis
not given by definition. Many otherswho meet
the diagnostic criteria recover within 4 to 6
months.

SincePTSDcan persistfor yearsor decades,pro
spectivemeasurementof the outcomeover such
a long term is often impractical.Estimateshave
been made by administeringquestionnairesto
identifiedgroups,i.e., veteransor formerPOW’s,
or by re-interviewing victims of past disasters
from whom datawascollectedearlier andis still
on record.As does theprevalence,the prognosis
appearsto vary in relationto the severityof the
stressor.Usually the figure reportedis the per
centof individualswho still meet all the criteria
to makethe diagnosis.Of a group of ex-WW II
POW’s, 50% met the diagnostic criteria within
one year of release,and 29% still qualified for
the diagnosis40 years later.39 Of survivors of
the Buffalo Creek, West Virginia flood in 1972,
44% sufferedPTSD whenassessedin 1974. The
figure fell to 28% whenreexaminedin 198612.A
graph of the declining rate of diagnosisamong
somegroupsfor which suchinformationis avail
able is found in Figure i.°
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These data, changesin the percent of groups
who still meet the diagnosticcriteria, do not
necessarilyreflect changesin the intensity of

symptoms.In the Buffalo Creek disasternoted
above,asymptomratingscalewas administered
to survivorswith PTSDduring the initial assess
ment in 1974 andagainin 1986.Scoresfell from
an averageof 3,9 in 1974 to 2.7 in 1986, repre
sentinga 30% declinein the 12 years.

Conclusions

Since the diseaseof post-traumaticstress dis
order is causedby specific traumatic events,
some of which are manmade,and it may result
in loss or disability andmaycontributeto crim
inal behaviorit has found its way into various
forensicsettings- probablymorethananyother
disorder. Publication of the diagnostic criteria
arid of the diseaseprocesshaveservedthe legal
communitywell in providingan explanationof
the relationshipbetweenthe stressorand the
subsequentsuffering or behavior,thus allowing
the delivery of justice by clarifying many cases
that otherwisewould have remainedobscure.
The attorneyfor a PTSD sufferer might have a
difficult client as irritability, amnesia,lack of
awarenessof thediagnosis,andunwillingnessto
discuss the prior traumatic experiencemight
challenge rapport, and detachment,emotional
numbing,andaffectiveblunting might preclude
sympathy.ThoughPTSDshareswith otherpsy
chiatricdiagnosesthe disadvantageof lacking a
truly objective diagnostic test, abuseby malin
gering can be limited with adequatecarein the
evaluation.

Consideringthe very small numberof insanity
pleas basedupon PTSD and the prevalenceof
this disorder, it is probably underusedas a
defense.The diseaselends itself to a numberof
defensetheories or rationales for mitigation.
Sinceit is treatable,diversionto treatmentin lieu
of incarcerationshould offer a gratifying dis
positionin many cases.The fact that defendants
who pled NGRI on the basis of PTSD are pro
batedmoreoftenthanotherdefendantsindicates
that the courts have felt some comfort with
dispositionsthat do not require incarceration.

DOUGLAS D. RUTH, M,D.
1725 HarrodsburgRoad
Lexington,Kentucky, 40504
Tel: 606 277-7187
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Dr. Ruth is a Diplomate of the American Board of
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psychiatryandforensicpsychiatry.He has testifiedin
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AmuletsNimble New Ambassadorof the U.N.

A codeof conductto negotiateby. For his part,Bill] Richardsonnew Ambassadorto theUNI sayshis approachto negotiating
with forelge leadersis ‘governedby severalinformal principles.’

* Healwaysacceptshis adversary’sturf conditions-thesthwture-of talks.
* He alwaysmakesit dearwhom herepresetasomethingthat maynot alwayshavebeesobviousduringhis semiofficial hostage

rescuemissions.
* Hepreparesextensively,finding out asmud, ashe an aboutthe individual lie Is to meet.
* He alwayslets his host ‘vest his frustrationat theUS’

By listeningrespectfuily,Richardsonsayshe learnswhatmessagethatadversarywantsconveyedto theU.S. Then,he useswhathe
called ‘connectingskills" to negotiate.

by Paye Bowers,TheChristian ScienceMonitor ‘2/13/97
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An Introduction to Effective
Intervention in Casesof
DomesticViolence

The Incidence of Violence in Families

The past two decadeshave seen a slow but
startling awakening to the existence of wide
spreadabusewithin Americanfamilies. The lit
erature on physical abusehas"discovered’ and
focusedupon populations of victims in a singu
lar fashion. In the 1960’s, studies beganto
reveal the routine victimization of children
Gil, 1970; in the 1970’s researchersbegan a
focus on spouseaswell as child abuseGelles,
1980; and abuseperpetrated against the eld
erly received attention for the first time in the
1980’s Steinmetz,1981. Researchers in the
area of spouseabuseor domesticviolence esti
mate that 50-60% ofAmericanfamilies will ex
perienceviolence at somepoint in the context
of that relationship, and that the number of
women beaten within one year by a spouse
reaches approximately two million Straits,
1977-78.More recently, the estimatesof wife
assaulthaverangedfrom 25% Straits, Gelles,
& Steinmetz,1980 to 50% Walker, 1984. In a
1979 studyon the incidenceof spousalviolence
in Kentucky, a Lou Harris study found that
23% of women polled answered affirmatively
when askedif they had ever been the victim of
this type of crime Schulman, 1979.Reliable

statistics related to the incidence of husband
assault are not as available, reflecting an un
fortunate lack of attention to an apparently
smaller population of victims.

DomesticViolence Defined

Domestic violence has traditionally been de
fined in its narrowest sense,that is, physical
violenceor assaultof a spouse,In reality, how
ever, domestic violence is the summaryor ag
gregateof physically or sexuallyabusivebehav
iors directed by one spouse against another.
This more inclusive view is important,for gen
erally when oneform of abuseexists,it is coup
led with differing levels of other forms aswell.
As if by definition, the infliction of physical
assault has as its partners the infliction of
fear, sexual assault or exploitation, and
attempts to control and dominate the victim’s

- lifestyle. As a result, a modelwhich delineates
four separate forms is helpful in providing a
comprehensivedefinition of this crime:

Carol Jordan

THE CONTINUUM OF DOMESTIC VIOLENCE

ExpressiveViolence

EscalatingConflict
Argument
Predictable
ReciprocalViolence
Low History of Violence
Remorse
Counseling
SubstanceAbuse
Minimal PsychologicalHarm

Adaptedfrom Neidig 1984

InstrumentalViolence

No Precipitator
Violence as an Instrument

Unpredictable
Victim and Offender Roles
ChildhoodAbuseHistory
No Remorse/Victim Empathy
Court Mandated Counseling
Anti-Social or Disordered Offenders
Episodic SubstanceDependency
SeverePsychologicalHarm
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Physical violence or abuse - the non-
accidentalinjury of an adult which is the re
sultof actsof commissionby a spouse.Physical
abuse involves a wide range of behavior, in
cluding pushing or shoving, slapping, hitting,
kicking, biting, the use of weapons, or other
acts which result in injury or death. It is the
most common pattern in casesof domesticvio
lence that the type of injury sustained rows
more severeas abusecontinuesin the relation
ship. The type of injury sustainedmay alsodif
fer by the motivating factor for the violence,
that is, violencewhich results from an inappro
priate expressionof emotion occurring during
an argument frequently results in facial or
other types of visible injury. In thoseinstances
where violenceis the tool of the perpetrator by
whichthe victim is controlled however, the vic
tim’s injury may be inflicted on a part of the
body which may be easily hidden from view,
and hencehidden for the awarenessof persons
outside the family.

Sexualviolence or abuse- a non-consenting
sexual encounter in which the victim is pres
sured, coercedexpressedor implied, or forced
into sexual activity with the spouse. Sexual
violence or abuse involves a wide range of
behavior, including genitalexposure,unwanted
touching, fondling, fellatio or cunnilingus, anal
or vaginal penetration, and exploitation
through photography or prostitution. Until re
cent years, discussionsrelated to sexual as
saulthave excludedthe significant numberof
batteredspouseswho are also victimized by
this crime. This type of restricted thinking and
archaic valueswhich have viewed married wo
men as property have been reflected in state
lawswhich havehistorically exemptedmarried

personsfrom prosecution under sexualassault
statutes. In 1990, the Kentucky General As
sembly took steps to recognize the complexity
and the reality of the crime of rape in marriage
by passing legislation to criminalize sexual
assault regardlessof the relationship between
the victim and the offender. Passageof such
legislation was critical as researchers have
estimatedthat rape by a spouseis one of the
forms of sexual coercion which a woman is
most likely to experience Finkelhor & Yllo,
1985.

Emotional andpsychologicalabuse - emo
tional abusecan best be defined by describing
its result, that being the destruction of an
individual’s self-esteem.This abuse, whether
dealt in a manner of name calling, ridicule,
threats, or other forms, is systematic and
purposeful, and has the effect of giving power
to the abusivepartner. This effect is mostoften
the desired result of a perpetrator whoselow
self-esteemstimulate insecurity and fears of
abandonment which are mitigated by the vic
tim’s growing dependenceand feelingsof self-
worthlessness.

When threats occur within a relationship in
which violence has previously occurred, their
ability to induce fear is significantly enhanced.
This so-called‘psychological battering"is par
ticularly terrorizing, for a victim need not ima
gine what violence might be like, nor is she
able to deny the possibility that violencemight
actually occur. In the caseof psychologicalbat
tery, the victim’s anticipatory anxiety which
results from threats can be as debilitating as
the violenceitself.

THE PATFERN OF DOMESTIC VIOLENCE’

Phase I II It] Phase I It lit

adapted Cram Walker 1979 by Jordan 1993
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Environmental abuse- it is characteristicof
domesticviolence casesthatperpetratorsexert
efforts to control the victim’s environment.
Such behaviors may include isolating victims Factors Contnbuting
from family members, friends, or other contacts to Traumatic Stress
outside the family; prohibiting the victim’s
accessto bankaccounts; following her or moth- Degreeof life threat
toring telephonecalls; andother measures.As
in the case of emotional abuse, such controls -* Likelihood of
allow the perpetrator to increase the victim’s icUflence
dependence and create a perspective in her
that she has no alternatives to the violent -4 Suddennessof theevent
relationship. Additionally, when perpetrators and its predictabifity
destroy the valued property or pets of victims,
as unmistakable messageregarding the vic- Presenceof social
tim’s vulnerability is clear, support
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District Court Practice:
Defending DomesticViolence Cases

During MinnesotaVikings quarterbackWarren
Moon’s trial for battering his wife, the prose
cution called his wife, Felicia Moon, as their
star witness.Not only did Ms. Moon not want
to testify against her husband, while on the
stand she denied that she wasan abused wo
man and faulted herself as much as her hus
band for what she termed a "volatile marri
age."1 Although the star football player was
acquitted by a jury which believed that "both
the Moons were at fault, and that what hap
pened was not that unusual in marriages,"
trials in which the witnesseshave recanted
their incriminating statements,claim the police
took down erroneous information, or simply do
not want to pursue chargesare becomingcom
monplaceacrossthe country.

For most of us practicing law in Kentucky, the
days of walking into a pre-trial conferenceand
simply sayingthat this is a "family dispute,"
"nobody had to go to the hospital," or "they
have worked things out between themselves
and don’t want to come to court" no longer
resultsin a dismissalof the case.In Madison
County, they have adopted an informal No-
Drop policy on all domesticassaultcases.This
basically meansthat once a police officer has
filed assaultchargesagainst an individual, the
County Attorney’s Office will pursue the
chargesto the fullest extent of the law without
regard to the victim’s level of cooperation or
consent. Moreover, changesin Kentucky law
over the past five years have allowed police to
make arrests for misdemeanorsin which they
do not observe the criminal behavior, prose
cutors to press chargeswithout a signed com
plaint by the victim, and judges to compel
testimony from the victim despiteher stated
reluctance.2

The reasonsfor suchprosecutorial vigilanceare
clear. When legislators,the mediaand women’s
advocatesclaim that domestic violence is an
epidemic,they are correct. In an averageyear,
572,000women are assaultedby a husband,
former husband or boyfriend, of which 1,400
are killed.3 Such attacks are not usually iso
lated.About 20 percentof assaultedwomensay
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they have been subjected to three similar at
tacks within the preceding six months.4 It is
undeniable that prosecutors have a duty to
protect domesticviolence victims and acknow
ledge the community’s interestsin preserving
the peace.

However, in such a volatile climate where po
lice, prosecutors and judges worry about bad
pressand their own individual liability for the
actions of accusedoffenders, it is even more
important to make sure clients’ rights are not
ignored. In a legislativeatmospherewhere dis
cretionary power is given to police officers to
arrest, charge, testify and convict persons,it is
imperative that defense attorneys make sure
clients are not presumedto be guilty. And fm
ally, when prosecutorsadoptacrossthe board
policies it is necessaryto urge them to retain
discretion in distinguishingbetween criminal
conductandprivate arguments.

What is domesticviolence?

KRS 403.720 defines domestic violence and
abuse as "physical injury, serious physical
injury, sexualabuse, assault, or the infliction
of fear of imminent physical injury, serious
physical injury, sexual abuse, or assault be
tween family members or members of an un
married couple." This definition coversall blood
family members within the second degree
which includesparents, grandparents,children,
grandchildren, stepchildren, spousesand for
mer spouses.It also covers unmarriedcouples
who have a child together, or couplesthat live
or have lived together. SeeKRS 403.7202and
3.

This definition is especiallyimportant in de
fending criminal assault casesbecauseof the
new felony enhancementprovisions for assault
in the fourth degree.The enhancementapplies

TA. Wentz
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onlyto domesticassaultson personswithin the
statutorydefinition ofKRS403.7202and3.
Rememberthat many clients live with ex
tendedfamily membersor in a non-traditional
family setting. When a client says, "I got into
a fight andsmackedmy brother, Billy," Billy
mayactuallybe the client’s secondcousinwho
hasbeenliving in the family for thelast fifteen
yearsandthe client simplyrefers to him ashis
brother.Or a clientmay say "yeah, I live with
my girlfriend," but in reality has all his pos
sessionsin his bedroom at his parent’s home
andis simply embarrassedthat he is 30 years
old and still lives with his Mom and Dad.
Whetheryouendup in an assaulttrial or your
client pleads guilty to an assault charge
againsta personwho doesnot meetthe statu
tory definition of a family memberor member
of an unmarriedcouple, make sure that the
record reflects this information. This can be
litigated by filing a Motion to DeclareCasea
Non-DomesticAssault,or if theprosecutordoes
not object simply filing an agreedorder with
the court. However,failure to take this simple
step can come back to haunt your client in
future assaultcases.

Whencanapersonbe arrested
for domesticviolence?

Lawmakershavealways haddifficulty trying
to balanceaperson’sright to remainfree until
adjudicatedguilty of criminal behaviorwith
theneedto protectsocietyfrom furtherdanger.
Generally,police officers havebeengivendis
cretionto arresta persononcea warranthas
beenissued,upon witnessinga misdemeanor
crime, or if the officer has probablecauseto
believethat a felony hasbeencommitted.See
KRS 431.005.Along with the risein domestic
violence hascomethe concurrentdifficulty of
protectingdomesticabusevictims from whatis
usuallymisdemeanorbehaviorsuch asterror
istic threateningor assaultin the fourthdegree
committedin the privacyof the home.

As of 1992,the laws in fourteenstatesandthe
District of Columbia were changedto require
arrest of the allegedviolator on a report of
domesticviolence.5 While taking away police
discretionhas limited the possibleliability if
future violence occurs,it hasalsotakenaway
the ability of the police to peaceablyend the
violencethroughalternativemeanssuchaslet
ting the person stay with other relatives or
friends. Kentuckyhasnot yet takensucha
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drasticstep,but hasprovideda meansfor the
arrestof allegedviolators. Police officers may
arrestapersonwithout a warrantif the officer
has"probablecause"to believethat the person
"intentionally or wantonlycausedphysical in
jury" in a domestic violence situation. KRS
43 1.005D.In Kentucky,thereis no longerany
element regarding the possibility of future
violence if the allegedviolator is allowed to
remainin the household,

Therearetwo things to look for in a domestic
violence arrestsituation. One, is this a caseof
allegeddomesticviolence? Rememberthat the
victim must meet the definition of "family
member" or "memberof an unmarriedcouple"
to constitutedomesticviolence.A policeofficer
still cannotarrestfor a misdemeanorassaultif
the victim is the defendant’sgirlfriend who
lives at homewith her mother.

Two, was there a physical injury? KRS
500.08013defines physical injury as "sub
stantial physical pain or impairment of phy
sical condition." However,Kentuckycaselaw
hasnot provided muchprotectionfor criminal
defendants.In Meredith v. Commonwealth,628
S.W.2d887,888Ky.App. 1982,the Court said
that impairmentof physical condition can be
any "injury." Courts havefoundthat bruised
ribs anda "bruisedface [with a scratchbelow
the eye"constitutedphysicalinjury. SeeKey v.
Commonwealth, 840 S.W.2d 827, Ky.App.
1992 and Covington v. Commonwealth,849
S.W.2d560, 564 Ky.App. 1992.Moreover,it is
well establishedin Kentucky courts that the
victim cantestify to anyinjury sustainedas a
result of the criminal conductand no expert
medicaltestimonyis necessary.SeeCommon
wealth v. Hocker, 865 S.W.2d 323, 325 Ky.
1993 andEwing v, Commonwealth,Ky., 390
S.W.2d651, 653 Ky. 1965.

Rememberthat an officer does not have the
authorityto arresta personforthreatsmadeto
a family memberor for simply throwing furni
ture aroundanddestroyingproperty evenin a
domesticsituationunlessthe officer witnesses
the behavior.This often leadsto policecharg
ing a personwith assaultin the fourth degree
evenif the victim saysshewas not injured or
there is no visible sign of injury so they can
arrestthe angeredparty. If the criminal cita
tion doesnot makeout a prima facie caseof as
sault and the victim is willing to testify that
shewasnot injured, onedefensestrategyis to
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file a Motion to Dismiss for Lack of Probable
Cause as early as possible. While this will
rarely result in an outright dismissalof the
case,it canconvincea judge or the prosecutor
thatat bestthis is a caseof menacing,terror
istic threateningor disorderlyconduct.If such
an amendmentis madeandyour client is still
in jail, the logicalargumentthat follows is that
your client could neverhavebeenlegally ar
restedfor such conductwithout a warrant,so
his continued detentionis illegal. The most
recent Kentucky Legislature has provided
anothertool for policeofficers to makearrests
for misdemeanorcriminal behavior in the
domesticarena."If a law enforcementofficer
hasprobablecauseto believethata personhas
violated a condition of releaseimposed in ac
cordancewith section5 of thisAct andverifies
that the alleged violator has notice of the
conditions,the officer shall, withouta warrant,
arrest the allegedviolator whether the vio
lation was committed in or outside the pres
enceof the officer." Section5 allows pre-trial
releaseconditionsfor violationsof Chapter508
which includes assault and violations of
EmergencyProtective Orders.This allows a
judge to releasea personaccusedof assaultor
violation of an EPO on the expresscondition
that no future violence occur, no threats of
violence,or evenno contactwith the victim. A
defendant’sviolation of anyof theseconditions
is a ClassA misdemeanorandthe police may
arresteven if committed outside the officer’s
presence.

Assault in the Fourth Degree

The mostcommondomesticsituationwefaceis
a client chargedwith striking, pushing,shov
ing, hitting or scratchingtheir wife or girl
friend resulting in achargeof assaultin the
fourth degree.To prove anassaultoccurredthe
defendantmusthave1 intentionallyor wan
tonly causedphysicalinjury to anotherperson,
or 2 recklessly caused physical injury to
anotherpersonby meansof a deadlyweaponor
dangerousinstrument.

Theremustbe a "physicalinjury" to thevictim
in order to prove an assault.However, as we
have alreadydiscussedthe caselaw requires
very little harmto constitutean injury. Often
a victim will be calling my office the dayafter
their husbandor boyfriend is jailed with the
patentedexcusesof he didn’t hit me, I justfell,
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or my facewasred from crying. If the victim is
cooperative,this is the perfect time to ask the
victim to come to your office to discussthe
case,and if willing, sign a statementrequest
ing that the chargesbe droppedor thatshere
ceived no injury from the altercation. These
notarizedstatementscanbe persuasivein plea
bargainingas well as an impeachmenttool at
trial. While there is nothing unethical about
speakingto the victim as long as sheunder
standsthat you representthe defendantand
her cooperationis voluntary,it is importantto
ask the victim if she is, in fact, telling the
truthandwilling to testify to thisstatementin
court. If shetold the police on the night the
defendantwas arrestedthat he struckher in
the mouth causingher lip to bleed, andshe
nowwantsto sign a statement,which shetells
you is not true, that her lip was simply
chappedfrom beingin the suntoo long which
causedthe bleeding,sheshould be informed
that giving false informationto policeofficers
is a crime for which shecould be prosecuted
and it would be unethical for you to provide
perjuredtestimonyto the court.

This year the GeneralAssemblypasseda new
law which allows prosecutorsto enhancea
third assaultin the fourth degreechargein a
domesticviolencesituationto a ClassD felony.

If an individual is foundguilty or pleads
guilty to a third or subsequentoffenseof
assaultin the fourth degreepursuantto
KRS 508.030within 5 years,andthere
lationshipbetweenthe perpetratorand
the victim in eachof the offensesmeets
the definition of family memberor mem
ber of anunmarriedcouple,asdefinedin
KItS 403.720, the penalty shall be en
hancedby one degreeabovethe penalty
otherwiseprovided for the offense.The
victim in the secondor subsequentof
fense is not required to be the same
personwho was assaultedin the prior
offenses in order for the provision to
apply. KRS 508.032.

If facedwith a felony enhancementbe sure to
challengethe prior convictions.Undertheprin
ciples establishedin Boykin v. Alabama, 395
U.s. 238, 23 L.Ed.2d274, 89 S.Ct 1709 1969,
prior pleasmusthavebeenmadeintelligently,
knowingly andvoluntarily, Rememberthat in
district court many of the guilty pleas are
takenwithout counselbeingpresentandwith-
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out a full explanationof eachdefendant’scon
stitutional rights. Moreover, inherent in any
plea taken before Juneof 1996 when the en
hancementlaw was passed,is the argument
thatuseof prior guilty pleasis an ex post facto
law anda violation of constitutionalduepro
cess. Even if the defendantdid havecounsel
andwas afforded a complete readingof his
rights, he certainly hadno knowledgethathis
pleawouldbe usedagainsthim at alater time
for enhancementpurposes.

Zealousadvocacyprinciplesrequirechallenges
to the validity of prior convictionsandcan also
be helpful in negotiating a plea bargainfor
your client. SinceBoykinchallengeswill often
resultin a needfor the actualtranscriptof the
guilty plea in districtcourt, prosecutorsmaybe
willing to work out the caseas a misdemeanor
rather then go to the trouble of requesting
court records. And similarly, challengesthat
the prior assaultswere not domesticin nature
will often require the prosecutorto not only
obtain a copy of citation but actually track
down the victim to see if she qualifies as a
family memberor memberof an unmarried
couple.

Self-Defense

The useof physical force by a defendantupon
anotherpersonis justifiable when the defen
dant believes that such force is necessaryto
protect himself against the useor imminent
useof unlawful physicalforce by the otherper
son. SeeKRS 503.050.Imminentis definedin
KRS 503.0103as "impendingdanger,and, in
the context of domesticviolence and abuse...
belief thatdangeris imminent canbe inferred
by a past pattern of repeatedseriousabuse."
The burdenof raisingthe issueof self-defense
is on the defense,and onceraised,the prose
cutionmust prove beyonda reasonabledoubt
that the defendantdid not act in self-defense.
KRS 500.070. The initial aggressormay not
use physical force unless the force returned
from theotherpersonis suchthat the aggres
sor believeshimself to be in imminent danger
of death or serious physical injury. KItS
503.060.

While self-defensewill not necessarilybe
believable in every domesticcase,especially
whenthe victim receivesa blackenedeye and
a swollen lip and the defendanthas nary a
mark, it is a viable defense.Often the victim

will admit that shewasthrowingthingsat the
defendant,was hitting him, or even that she
picked up a weapon.If the injury receivedby
thevictim wasslight, the victim andthedefen
dantare of similar size andstrength,andthe
victim was being violent herself, self-defense
canbe usedeffectively.

ExtremeEmotionalDisturbance

Often the facts of a casewill not provide a
believableself-defenseclaim, but mayprovide
thebasisfor anextremeemotionaldisturbance
to mitigate the punishment.If a personcom
mits assaultin the fourth degreewhile acting
under an "extremeemotional disturbance,"it
reducesthe class of the offense to a Class B
misdemeanor.KRS 508.040.Kentuckycourts
havedefinedextremeemotionaldisturbanceas
the following:

[A] temporarystateof mind so enraged,
inflamed, or disturbedas to overcome
one’s judgment, andto causeone to act
uncontrollablyfrom the impelling force
of the extreme emotional disturbance
ratherthan from evil or malicious pur
poses.It is not a mentaldiseasein itself,
andan enraged,inflamed, or disturbed
emotional state does not constitute an
extreme emotional disturbanceunless
there is a reasonableexplanation or
excusetherefor, the reasonablenessof
which is to be determined from the
viewpoint of a personin the defendant’s
situation under circumstancesasdefen
dantbelieved them to be. McClellan v.
Commonwealth,715 S.W.2d464, 468-69
Ky. 1986.

It wasdesignedto replacethe "heatof passion"
mitigation defense used in pre-penal code
times, Extreme emotional disturbanceis a
mitigating defense to assault and must be
provided as a jury instruction if the required
elementsare available. Engler v. Common
wealth, 627 S,W,Zd 582 Ky. 1982. To get an
extremeemotionaldisturbanceinstructionit is
necessaryto show evidence of extreme emo
tional disturbanceand a reasonablejustifi
cationor excuseunder the circumstancesas
the accusedbelieved them to be. Creamerv.
Commonwealth,629 S.W.2d 324 Ky.App.
1981.

L
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Inherent in domestic assault situations are
emotional breakdownsbetweenfamily mem
bers. By bringing out the emotionalunderpin
nings of the conflict, it is possible to get the
jury to sympathizewith your client evenif his
actions are not excusable.For your client it
could meanthe differencebetween12 months
in jail or 90 days, andthe convictioncannotbe
usedto enhancepunishmentin future cases.

The EmergencyProtectiveOrder

Any family member or member of an
unmarriedcouple can file a domesticviolence
petition.6 The petition is heard by ex parte
motion and must presentfacts and circum
stanceswhich constitutethe allegeddomestic
violence andabuse.The Judgewill then issue
anemergencyprotectiveorder for a periodnot
to exceed14 daysif thereis an "immediateand
present danger of domestic violence and
abuse."KRS 403.740.The EPObecomeseffec
tive atthe time of personalserviceor whenthe
respondentis given notice of the existenceand
terms of the order by a peaceofficer or the
court,whicheveris earlier.KItS 403.735.A full
hearingdate is thenscheduledwithin the 14
daysto allow the respondentto answer.If the
Judgefinds by a preponderanceof the evidence
that domesticviolenceandabusehaveoccurred
andmayoccuragain,thenhe or shecanorder
the EPO extendedfor up to threeyears. KRS
403.750.

If your client is chargedwith violating an EPO
be sureto find out exactlywhatwasorderedby
thejudge. Thejudgehasthe powerto orderno
contact,no furtherviolence, vacateresidence,
prohibit disposalof property, or anycombina
tion of the above. Many times ajudge will al
low contactbetweenspousesandsimplyorder
no furtherviolence, If police arethencalledto
the sceneof a disturbanceandonespousetells
the police there is an EPO in effect, it will
often result in an arrestevenif no violence is
allegedby eitherparty.

Double Jeopardy

Cana personbe convictedof violating anEPO
which orderedno furtherviolence and for as
sault on that victim from the same attack?
The KentuckySupremeCourt saidon August
29, 1996 that the answeris "yes." DespiteKen
tucky’s generallyexpansiveview of the double
jeopardyclausethe SupremeCourt in Corn-
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monwealthv. Burge, 92-SC-287-DG,1996 WL
492714Ky. 1996,heldthat the main purpose
of the EPO is to provide short term protection
to victims of domesticviolence againstfurther
abuse."If a violatorcan only be prosecutedfor
either the violation or the criminal offense,
thereis no additional protection." Moreover,
the Court held that in compliancewith Block-
burger v. UnitedStates,284 U.S. 299, 304, 52
S.Ct. 180, 182, 76 L.Ed 306,309 1932,double
jeopardy does not occur when a person is
chargedwith two crimesarisingfrom the same
course of conduct, as long as each statute
"requiresproofof an additionalfactwhich the
otherdoesnot." SeealsoKRS 505.0201which
codifies this caselaw. Kentucky courts have
held that a conviction for violating an EPO
requiresadditional proof that the defendant
hadknowledgeof the EPO and intentionally
violatedits terms.

Husband-WifePrivilege

Oneof the reasonsthat domesticviolence cases
hadbeenso difficult to prosecuteis the fact
thatusuallythe only two witnessesto the inci
dentwere the defendantandthe victim. Since
the defendantusually "took the fifth" andthe
victim usuallyclaimedthatshedid not wantto
testify againsther husband,thestatewas left
with little to no evidence.TheKentuckyLegis
lature passedKRS 209.060of the Kentucky
Adult ProtectionAct to alleviate this problem
by no longerallowing th& privilege to be used
to shieldthe abuser.It providesthat "thehus
band-wifeprivilege shall [not] be a ground for
excluding evidenceregardingthe abuse,neg
lect, or exploitationof an

adult

In Dawsonv. Commonwealth,867 S.W.2d493,
Ky.App. 1993, the Court of Appealsheld that
themaritalcommunicationsandspousalprivi
lege were both inapplicable to domestic vio
lence assaults.The "privilege designed to
preservemarriagesshouldnot apply to cases
whereviolencehasreplacedmaritalharmony,"
and the court could take stepsto "compelher
[the victim] testimony."

Rememberthat a personalwayshasthe right
under the Fifth Amendment of the United
States Constitution not to testify if such
testimony could be incriminating. The con
stitutionalprovisionagainstself-incrimination
is a shield and protection, available to all
personssummonedaswitnesses,whetheror
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not they have beenaccusedof a crime. "If it
appearsto the court that a responsiveanswer
to a question propoundedwould furnish a
necessarylink in the chain of evidencewhich
might implicateor convict thewitness,he may
properly claim his constitutional privilege."
Commonwealthii. Rhine, 303 S.W.2d301 Ky.
1957, Seealso Young v. Knight, 329 S.W.2d
195 Ky. 1959.

A personwho is allegedlythe victim of domes
tic abusemaynot want to testify becausehe or
shealso assaultedthe defendant.This tactic
can often be used in caseswhereyour client
was actingin self-defense.The Fifth Amend
ment can also be usedas a defensein cases
wherethepolicehavechargedall thewitnesses
with assaultingeach other. Each individual
has the right not to testify. However, keep in
mind that statementsmadeto the police are
hearsay,subject to the possibleadmissionas
excited utterances or statements against
interest.

Conclusion

In a judicial systemwhich hasgrantedbroad
powerto the police to makearrestsin domestic
situations,to the prosecutorto pursuecharges
without avictim’s cooperation,andto thejudge
to allow evidencewhichwasonceinadmissible,
the role of the defenseattorney has become
even moreimportant. While zealousadvocacy
has always been the norm in representing
clients,theseverityof the chargeandresulting
penaltiesin domesticviolenceoffensesrequires
greaterenergyandcreativity in providingour
clients with the bestavailabledefense.

Footnotes

‘Domestic Violence: Should Victims Be Forced to Testify
Against Their Will; Blair, Anita andRaoul Felder,ABA
Journal,May, 1996, p. 76.

21n this article, I will use theterm "her’ ratherthan "him"
to referto the victim of domesticabuse.While somemay
quote studieswhich showwomen areas violent as men,
suchstudiesentirely miss the most detrimentalaspectsof
domesticviolence;level of fear andseriousnessof injuries.

31d. at 77.

41d.

‘Id.

6OPA is not involved at this stage becausethe action is
civil in nature.Only when a person violatesan EFO does
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it becomeacriminalcase.Violation of anEPO is a ClassA
misdemeanor.KItS 403.763. Rememberthattestimonytak
en in an EPO hearingis not admissiblein criminal pro
ceedings.KItS 403.780.
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The Traumatically Brain Injured
and the Law

Presented at the Ftfteenth Annual Brain Injury
Rehabilitation Conferencesponsored by the Santa
Clara Valley Medical Center. The Rehabilitation
Puzzle,What’s Ahead?March 26-29, 1992, LeBaron
Hotel, San Jose, California. Copyright 1992 by
Richard Alexander.

© 1995
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California’s civil courts routinely consider,
understandandappreciatethesignificantimpact
of brain injury, but when it comes to criminal
prosecutionsour criminal justice systemis not
designedtoprovideanyspecialconsiderationfor
survivors of traumaticbrain injury. Brain injury
is consideredin sentencingcriminal offenders,
providing the survivorhasa well informed ad
vocate,but that’s really not much solace,when
manysurvivorsof braininjury shouldbe divert
ed from the criminal justice systemfrom the
outset.

To understandhow thesystemworksrequiresa
very basic coursein criminal law andpractical
politics. As a personalinjury trial lawyer, I am
not the bestinformed on all the intricacies of
criminal law, but from yearsof representingsur
vivors of major trauma,I unfortunatelyunder
stand well the public policies issuesthat drive
our legal system and I know the devastating
long-termaftermath of a major headinjury. So,
let’s look at how our legal systemoperatesthis
morning.

California’s criminal justice laws are driven by
political decisions,which arebasedon socialand
moral views concerningcrime. In generalthere
is an extremely wide range of opinion about
how to best deal with crime, stemmingfrom
threedifferentpositions.

Fromthe first perspective,Americansocietyhas
beentoo lenient with thosewho break the law.
Accordingly, the most promisingsolution is to
get tougherwill all criminals,to stepup enforce
ment efforts, appoint tougher judges, impose
longer jail sentencesand build more jails and
prisonfacilities.

The secondview believeswe cancontrol violent
crimeby identifying therelativelysmallgroupof

RichardAlexander
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criminalswho arehigh-rateoffendersandrecog
nize that in importantwaystheyre not deterred
by harsherprison sentences.The only realistic
way to deal with such chronic criminals is to
acknowledgethat they areincorrigible. Consid
ering the threattheyposeto society,theyshould
be lockedup indefinitely.

Lastly, a third view arguesthat it is essentialto
recognize the corrosive social and economic
forcesthat lead to criminality, andmakea ser
ious effort not just to containcrime,but to pre
ventit. Proponentsof this positionrecognizethat
it is no small taskto changethe social andeco
nomic conditionswhichnow providea breeding
ground for crime. As an immediate measure,
alternativesto incarcerationshouldbe explored,
alternativeswhich promise to help offenders
returnto productivelives.

Eachof theseperspectivesbeginswith a claimed
explanationof why people commit crime. Be
causevery few peoplearewell informed about
criminal justice issues,political decisionsabout
the causesof crime arebasedupon totally inac
curate information, largely from televisionand
newspapers.

Newsby definition is the unusual,strange,aber
rant, and the exception to the norm, i.e. it is
newsworthy.

In today’s world, on a slow newsday criminal
violence that occurred somewhereyou never
heardof is reportedlocally, not just once, but
more thana 1,000 times a dayin morning tele
vision, drive-timeradio, t.v. "live atfive" evening
news, and the statistical 1.7 newspapers
skimmedby your averagemetropolitanCalifor
nian. We are inundatedwith news concerning
crime becauseit presentsvisually and it "sells
newspapers."

The end resultis that day-after-dayrepetitionof
the strange,the exotic and the unusualhas led
many voters to believethe criminal justice sys
tem is bizarre. So it is no surprisethat nearly
every voter will tell you that the criminal does
not work, thatwholesalenumbersgo scot free,
that thecourtsarerun by lunaticsandaresuper
visedby appellatecourtswhich areevenworse.

On the othersideof the ledger,nobodyever re
ports, and I doubt few in this room, let alone
any newspaper editor, assignmenteditor or
reporter,can tell us,how manypeoplewere
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sentencedto state prison in the Bay Area this
month,or thetotalnumberof countyjail inmates
at any one time, becausethat just isn’t news.

So in largepart, our criminal justicesystemhas
been dictated by the averagepolitician’s re
sponseto voterswho know that the answeris to
"lock them up." Like anyotherfield of endeavor,
if withoutspecialtrainingor experiencesomeone
immediately knows the answer to a complex
problemandcanreadilydictateanobvioussolu
tion, theyclearly havenot thoughtthrough the
questionor consideredtheramificationsof their
solution.That is our criminal justicesystemin a
nutshell.

Historicallytheprincipal issuesin everycriminal
trial aretwo fold: did he/shecommit aspecified
actanddid he/sheintend to do it.

Largely intent is derivedfrom the fact that some
complexactwas attempted,suchas armedrob
bery of a bank. By the time the robber obtains
the gun, walksin, presentsthedemandnote and
terrorizesthebankteller, it is prettyclearhe/she
intendedto rob a bank.

Analysis of levels of intent is critical to deter
mine the level of punishmentin our systemof
justice.

For instance,if a personcommitsmurder,but is
legally insane,thereis no criminal punishment
becausein largepart, theyareoutsidethe system
of rational adults and are unable to appreciate
the nature or quality of their act and do not
know the differencebetweenright or wrong.

If there is no cold, cunning, preconceivedand
premeditatedplanto kill, but a momentaryrage
or blindnessto reality driven by an emotional
outburst which results in a death,most states
recognizethis mentalstateas less culpablethan
cold-bloodedmurder, andhold the wrongdoer
responsiblefor seconddegreemurder, with a
lesserpenalty.If thereis no specific intent to kill,
but conductin consciousor recklessdisregardof
life results in death, we generally find those
persons not guilty of murder, but of man
slaughter,with a lesserpenalty.

The key to understandingthesedifferent levels
of murderis that the criminal justice systemis
focusingon the actor’scognitive skills to deter
mine the extentof liability and only in cases
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wherethe actormeetsa 100%standarddoesex
culpationoccur.

Therulesaresimplistically designedto be "all or
nothing" becausetheyweregeneratedby a polit
ical process.Either the killer was insane or not.
There is no middle ground or sliding scale.We
all know that, except in the rarest of cases,
nothjngis 100% pure and"all or nothing," rules
do not reflect clinical realities.

Similarly in the evaluation of competencyto
standtrial, we alsoevaluatecognitiveskifi on an
absolutebasis. In order to standtrial one must
be presently free of a mental disease,mental
defector mentaldisorder the natureor severity
of which precludesthe accused[that also is a
100% standard]from understandingthe nature
of the proceedingsor the ability to cooperate
with his/herattorney.

This inflexibility in defining mental status by
absolute,"either/or," rules, occursbecauseour
criminal justice systemserves many functions.
First it is a blend of political, constitutional,
moral,andpersonaljudgmentsforgedin a poli
tical processcontrolledby voter expectations.It
statesthe moral values of the community.It is
intended to deter the populace generally, al
thoughnot all activity can be deterrent.

It is intendedto specificallydeterwrongdoersby
taking them out of circulation with the general
populace,andit is intendedto punish.

There is one thing it is not designedto do and
that is, it is no longer designedto treat or re
habilitate, althoughunquestionably90% of all
convictedcriminalsat sometime will be backon
the street.The Americanpublic hasnot figured
that out just yet, becausethebill hasnot gotten
big enough, although that day appearsto be
coming soon.

This is not a cynical view, but in a world of lim
ited resourceschoiceshaveto be madeaboutal
locating resourcesand until such time as the
public understandsthat ourprisonsystemis the
most pervasive,andunnecessarilyexpensive,in
the world once that factbecomesa reality for the
body politic - the next stepwill be to determine
why the politicians havebeenapproachingthe
issue "unscientifically" or perhaps"with little
businessor economic sense."Once the case is
statedin thoseterms, as opposedto the current
public fear of crime and concernfor personal
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safety, there will be wholesalechangesin our
criminal law.

As it standstoday, thecriminal justicesystemis
primarily intendedto servepublic safety. Crim
inal law is drafted to reflect widespreadpublic
fear and misinformationabout the causesand
preventionof crime.As a result thereno special
placefor or appreciationfor therole or impactof
traumatic brain injuries in the current system,
becausethe survivor of traumatic brain injury
doesnot fit into the all or none thinking of our
law.

The only arenain which traumaticbrain injury
is consideredis in post-convictionsettings,even
thoughagood casecan and shouldbe madethat
politically, morally,andeconomicallymanysur
vivors of brain injury should not be involved in
thecriminal justicesystematall, but the trauma
tically brain injured have not ufficiently im
pactedthe criminal justice systemin any one
county to merit economic consideration,It is
only a matter of time until that occurssince the
rateof personsbeingdiagnosedasbrain injured
hasbeenoccurringat a relativelyconstantrateof
approximately2,000per yearherein SantaClara
County and once seriously injured complete
cures are rare.Demographically,threequarters
of the victims are males,one half of whom are
ages15 to 34. They are the "go for the gusto,"
high speed,consumersof alcoholwho aregoing
to live forever and who dominateERs Friday
night throughSunday’morningandthe Monday
morning arraignmentcalendarsin the court
house,Froma publichealthperspective,the top
Fiontiesfor public educationare alcoholabuse,
roll bars, air bags, and helmet protection for
motorcyclists, bicyclists, skateboarders, and
skiers. These annual conferencesclearly are
making an importantcontributionto raisingthe
public’s knowledgeon thisissue,but thenumber
of TN personsis not expectedto significantly
diminish over thenext ten years.

In my practiceI havelearnedthat thereis wide
spreadmisunderstandingconcerningtraumatic
brain injury even in otherwiseknowledgeable
medical circles. Anecdotal evidence does not
replacescientific research,but recentlyin one of
my casesa well regardedWelch Road neuro
logist concludedthat a moderateheadinjury in
a bicycle/truck collision, which resulted in a
fracturedbicyclehelmet,was not responsiblefor
chronicfatiguesix monthspost-injury.Evenafter
presentedwell documentedmedicalreferences
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describing fatigue as the most common com
plaint in two-thirds of all minimal to moderate
headinjury patients,the practitionerstill opined
thatthe fatiguewas simply secondaryto depres
sion, unrelatedto the head injury. Such a mis
informed view by a treatingphysician is devas
tating for the victim and in this caseher ability
to achievefair compensationin a strongly con
testedcaseof liability.

At the criminal justice level, next to nobody,
including public defendersand judges,appre
ciates that TBI hasbeenclosely associatedwith
criminal histories and specifically with violent
rages. Currentresearchfrom the University of
Chicagoby Dr. StuartYudafsky showsthat the
mostcommoncauseof explosiveangeris brain
inju4r or neurologicaldiseaseand that thereare
now medications available to control violent
rage. Beta-blockers can be used to effectively
treat not only high blood pressure,but also
violent rages.This researchis confirmed by the
University of Pennsylvaniastudy of 286 psy
chiatricpatientswho showedunprovokedrage;
in that cohort 94% had some kind of brain
damage.

And all this is of dramaticconsequencesince it
correlateswith the studiesby Dr. DorothyLewis
of the NYU Schoolof Medicine, andothers,of 15
deathrow inmatesin theAmericanJournal ofPsy
chiatry 1143:7,July, 1986] and a separatestudyof
31 incarcerateddelinquentsreportedin the Jour
nal of the American Academyof Child and Adole
scentPsychiatry [1987, 26, 5:744-752].There is no
questionthat much violent crime can be traced
to brain injury, especiallyin criminals who are
repeatedlyviolent.

While brain damagealone may not be likely to
promoteintense violence, the most lethal com
binationis a history of neurologicaldamageand
abusein childhood.When a child has someor
ganic vulnerability, like a brain injury, and is
raisedin a violenthouseholdin which the child
hasbeenbrutally abusedandhaswitnessedex
treme violence, then the end result is a very
violentperson.

In addition Dr. Lewis’s researchfound that
victims of physical abuse were readily dis
tinguished as more aggressive.As Dr. Lewis
explains,"children imitate what they see.

Second,thekind of abuseto which suchchildren
are subjectoften resultsin injury to the central
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nervoussystem.This injury, in turn,contributes
to the impulsiveness,emotional instability, and
cognitive impairmentthat diminishestheir abil
ity to control their behaviors.

Finally, thebrutality directedtowardthesechild
renengendersextraordinaryrageandcontributes
to their paranoidorientation.

This rageis rarelydirectedtoward the abusing
parent but rather is displacedonto a host of
others in the abused child’s environment,
teachers,peersand police."

As a consequence,individuals with "this com
bination of vulnerabilitiesare especiallyat risk
for committing violent acts when confronted
with stressfulstimuli, such as interpersonaldis
cord, sexual frustration, and verbal or physical
provocation.

Their thresholdfor aggressionis lowered even
furtherby ingestionof alcohol or drugs.

Dr. Lewis terms this condition Limbic Psychotic
Aggressive Syndrome,which is an important
stepforward in forensic psychiatryrather than
trying to explain the conductof repeatedlyvio
lent individuals whosedisordersdo not fit cur
rent diagnosesconductdisorders or anti-social
personality.

Lewis’s work confirms that there is a "constel
lation of neuropsychiatricand experientialfac
tors that differentiate" violent delinquentsfrom
nondelinquentsandprovidesa scientific founda
tion for the forensic psychiatristto move the
debatefrom issuesof guilt andpunishmentto
treatmentandprevention.

Against these exciting developmentsin under
standingof the causesof violent crime, we find
ourselvesconfrontingthereal world wheremil
lions arespenton modemjails thatlack funding
for adequateoperatingbudgetsandwhere the
director of the county’s mental health unit
resigns after a team of state experts roundly
criticized the county jail’s program from inade
quatestaffing,to failing to diagnoseandtreat, to
ignoring mental health patients, to failing to
preventsuicides.

At the sametime, not surprisingly,anationwide
survey has rankedCalifornia 31st among the
statesin the deliveryof mentalhealthservices,a
furtherdeclinefrom its 25thplacetwo yearsago.

I I
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Thesurveyby theNationalAlliance for theMen
tally Ill, whichwasconductedby thePublic Citi
zenHealthResearchGroup,ratesLosAngelesas
havingtheworst publicmentalhealthservicesof
anymajorcity in the nation.Particularlystriking
was the report’s conclusionthat 3,600 severely
mentally ill inmates housed in Los Angeles
CountyJailscomprisethe "largestde factomen
tal institution in the nation."

I know from my own practice and working
closely with the famifies of survivorsand their
healthcareprovidersthat thereis no organized
long-term systemof care for the traumatically
brain injured in our area,TN patientswithout
families arerelegatedto the streetor incorrectly
diagnosedas mentally ill. For thosewith fam
ilies, the families do not simply become care
providers: they suffer one of the most out
rageousburdensthat destroysfamilies, causes
siblings to leave home prematurely,and man
datesthat someonegiveup their life to care for
the injured.That’s why the researchof Dr. Har
vey Jacobson the long term impact of brain in-
jury is so extremelyimportant andwhy I seek
andvaluehis assistancein court to explainthat
the real impactis continuous,neverending,and
always fraughtwith ongoingdisaster.

So it is no surprisethat whensurvivorsof trau
matic brain injury encounterthe courts, it takes
substantiallitigation muscleto get the systemto
comprehend the special needs of the brain
injured.

So what do I propose?

First, our systemof mental healthevaluations
needsto look at stateslike Massachusettswhich
have established fully operating psychiatric
clinics in the courthouse.The clinic provides
evaluation,therapy,educationandconsultation,
researchand supervision. At the Cambridge
MassachusettsCourt Clinic, operatedby Dr.
JamesC. Beck, the major focus of daily activity
involves the evaluationandtreatmentof indiv
iduals referred through their contact with the
court systemas part of the stateDepartmentof
Mental Health and as an academicdivision of
the Departmentof Psychiatryat the Cambridge
HospitaL Harvard Medical School. Staff psy
chiatrists are called on daily for in-court
emergencyconsultations.In addition, psychia
trists and other staff membersoffer on-going
therapy.
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What has evolved is an on-going partnership
venturebetweenmentalhealthprofessionalsand
the trial courtwhichprovidesa wide avariety of
clinical servicesin an effort to serve the gen
erally underservedcourt-relatedindividual and
his/herfamily, of which perhapsthe most val
uableis promptandearly diagnosis,evaluation
andreferral.

But the real benefitof the systemis that it pro
videsthecourt, judges,probationofficers,mental
health,schools,socialservicesandyouth services
with immediateaccessand daily contactwith
mentalhealthprofessionals.

Althoughno empiricaldatais available,asystem
suchas this is probably morecosteffective than
thosewhich fail to identify anddivert individ
uals from the expenseof the criminal justice
system.

Prompt identificationis the key.

Becausethe number of TBI patientspresenta
smallproblem in anycity or county, a Stateside
systemof prompt identificationandverification
would well serve this population.The State of
California’s computerizedCriminal Information
andIdentificationsystem,knownasC.I. & I., can
and should identify victims of TN. I realize of
coursethe thin line betweenidentification and
stigmatization,but whena survivorof bring in-
jury is arrested,anything thatcan minimize and
avoid the abuse of incarcerationand result in
diversion to a treatmentprogram or special
placementshould be pursued.The State’scom
puterize system contains substantial controls
preventingunauthorizedaccessto thedatabase,
includingstrongdocumentationandrecordingof
access. In short, this statewide system has
extremelygood securityandwill not stigmatize
victims, but will aid in providing realistic
options. It is used by every law enforcement
agencyin the stateand is routinely accessedat
the time of booking. Identification of persons
with brain injury at this stage would greatly
assistin intakeclassificationandreleaseon own
recognizancedecisions.Hopefully at sometime
in the future it would also serve to aid in
diversionas well. And that bringsme to my last
point. In large part many survivors of brain
injury, who are not violent, do not belongin the
criminal justice system. But before the public
recognizes that fact that a substantialpublic
educationeffort is needed.

I I
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So lastly, I challengeyou to makethe legal sys
tem respondto the advancesbeing made in
understandingthe role of brain injury by taking
the forefront in an educationaleffort directedto
both the bench andbar. A seriesof local pro
gramsfor both prosecutorsanddefenders,fol
lowedby presentationsto theannualmeetingsof
the California Judges’ Association, California
District Attorneys’Association,CaliforniaPublic
Defenders’AssociationandCaliforniaAttorneys
for Criminal Justice,will advancethe time for
betterunderstandingof the long term impactof
traumaticbrain injury on the victims as well as
thecommunity.Oncethis occursthenextstepof
changingstate law to aid diversion from the
criminal justice system will be more easily
accomplished.

RICHARD ALEXANDER
Alexander,Rapazzini& Graham
55 5. Market Street,Suite 1080
P.O.Box 1330
SanJose,California 95109-1330
Tel: 408 289-1776;Fax: 408 287-1776
E-mail: access@alexanderlaw.com
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SanJoseattorneyRichardAlexander,a 1969 Nation
al Honor Scholarfrom the UniversityofChicagoLaw
School,wasfirst certfled asa civil trial advocateby
the National Baord of Trial Advocacyin 1980, has
achieved special recognition as a Trial Lawyer by
CalJbrnia Trial LawyersAsociation,and is a former
memberofthe board ofGovernorsof TheStateBar of
Calfbrnia. He leads The AlexanderBar Firm which
specializes in negligence, chemical, aviation and
defectiveproduct caseson behafofsurvivorsofmajor
traumaand families in wrongftl death actions. The
finn is distinguishedby its commitmentto profes
sional andpublic educationon legal and safetyissues
through publishing in professional journals and
newspapersand by participating in seminarsand
conferences.

.a..nn...

Ernie Lewis, Public Advocate
Departmentof Public Advocacy

CONNELLY RESIGNS

December2, 1996

After much soul-searching,I have decided to resign my position as an AssistantPublic
Advocatewith the Kentucky Departmentof Public Advocacy,effectiveJanuary10, 1997.As
you know, I haveaccepteda clinical professorshippositionwith the University of kentucky
College of Law.

As a personwhose entire legal careerhasbeen spent in DPA, I truly am a product of
Kentucky’s public defendersystem.The Departmenttrainedme andthen challengedme to
reachmy potential as an attorneyanda person.It fosteredin me a standardof excellencein
advocacy.More importantly,my yearsas a publicdefenderprovedto meover andover again
thateachoneof uscan makea different in this world, andthat thelaw is a powerful tool for
insuring fairnessandsocial change,evenfor the mostpowerless.That preciousknowledge,
born from experience,is somethingI hopeto conveyto my students.

Likewise, I cannotadequatelyexpressmy deeprespectandaffection for themanywomenand
men who are the heartandsoul of DPA. I havebeenextremelyblessedto work with and
learn from so many committedanddedicatedindividuals.Not only have theybeenmy co
workers for over thirteen years, they have becomemy closestfriends, confidants, and
advisors. I will miss them.

I do not know what the future holdsin store for me. We are all tossedon a sea of fate. But
I do know, when the cry is the loudestand the defendantneedsan attorney,the public
defenderwill be there.Wheneveryotherpersonhasturnedagainstthe accusedor convicted,
the public defenderwifi be there.When the individual hasno oneto standup for her rights,
the public defenderwifi bethere.I will be theretoo, for I know from thedepthsof my heart,
I am, andwill alwaysbe, a public defender.

Allison Connelly
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Someof the Nitty Gritty:
Examples of Changesin the DSM-IV

Thisarticle discussesexamplesofsomespecific
changesin the mostrecent editionof theDiag
nostic & Statistical Manual of Mental Dis
orders, the DSM-IV, the official mentalhealth
diagnosticschemeused in the U.S. and their
implicationsfor criminal defenseteammembers
and their clients.

Introduction

Publishedin 1994, the fourth edition of the
DSMis the AmericanPsychiatricAssociation’s
APA most current delineationof diagnostic
nomenclatureandmentalhealthdisorders.The
DSM-IV is the fifth version of the official
diagnosticschemeendorsedby the APA and
adoptedin the U.S. over the pastforty years.
Its most recentpredecessor,the DSM-III-R,
hadbeenin usesince1987.

Proceduralsafeguardswere instituted by the
DSM-IV Task Force and its Work Groupsto
ensurethat proposedchangesin the DSM-JV
have a clear scientific and/or conceptualevi
d.entiarybasis.Towardthat end,a three-stage
empirical processwas adopted:a compre
hensivereviews of the existingempirical and
clinical literatureon particular disorders;b
data reanalysesof previously conductedre
search; and c implementation of extensive
field trials to addressconcernsaboutdiagnostic
issuesin particular disorders.

A secondarybut no less importantgoalof the
revision processwas to extensivelydocument
the empirical and/or conceptual bases of
changes. Documentation of the revisions was
proposedto minimize concernsaboutarbitrary
and idiosyncratic changesthat had plagued
earlierversionsof the DSM1 and to maintain
historical continuity with the DSM-III and
DSM-III-R.

A major vehicle for documentationof the evi
dentiarybasesfor DSM-IVtext anddiagnostic
criteria setsis the plannedpublicationof the
DSM-TVSourcebook,a five-volumesynopsisof
the clinical andempirical supportfor various
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decisions reachedby Work Groups and the
Task Force.Volume I hasbeenpublishedand
the remainingvolumes are expectedout over
the next few years.

Basic Structureof theDSM-IV

Before identif’ing some of the major types of
changesin the DSM-1V, it might be helpful to
include basic informationabout the structure
of the DSM. Since publicationof the DSM-III
in 1980,theDSMhasdescribedpsychiatricill
nessesand mental disordersthrough a five-
dimensionaldescriptive system, labelled, in
DSM language,the "multiaxial system."The
five "axes" listed in the DSM involve five dif
ferentbutintimately relatedwaysof describing
psychiatricsymptoms.TheaxesidentifSra com
plex rangeof psychiatricandpsychosocialphe
nomena,includingdelineationof majormental
illness, enduring personality traits and
maturational delays, and the description of
medical, developmental, psychosocial and
environmentalphenomenathatmayexacerbate
or mitigate the effectsof mentaldisorders.See,
Table 1, Multiaxial System - DSM-III and
DSM-III-R.

The DSMis composedof sixteenmajor classes
of mental illnesses, within which particular
disordersaresubsumed.Forexample,the class
of mood disordersincludessuch disorders as
majordepression,bipolar I andII, anddysthy
mia; the class of anxiety disorders includes,
amongothers,post-traumaticstressdisorder,
obsessive-compulsivedisorder,andphobicdis
orderse.g., simple phobia, socialphobia, and
agoraphobia.

Individual disordersareplacedin a particular
classof mentalillness on the basis of shared
phenomenologicalfeatures.That is, two dis
orderswithin the sameclassof mental illness
may sharea predominantemotion or behav
ioral symptom,mayrespondsimilarly to medi
cation, maybe geneticallylinked, and/ormay
consistently occur together with other dis
orders.Forexample,Post-traumaticStressDis
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Multiaxial System-

DSM-III andDSM-III-R

Axis I. Includesthe "clinical syndromes,"i.e., the
majormentaldisorders.This axiscompriseswhat
most people think of as mental illnesses. It is
composedof approximately15 categoriesof mental
disorders,eachcomprisinga distinctgroupor class
of mentalillness e.g.,Mood, anxiety, psychotic,or
dissociativedisorders.Eachgroup or classe.g.,
mood disorders/anxietydisorderscontainsdistinct
disorderse.g., majordepressivedisorder,bipolar
landII disorders,etc./panicandanxietydisorders,
phobias,PTSD which makeup thatgroup.

ft,,s H . Includes longstandingand enduring
personalitytraits andmaturational/developmental
deficits and delays. Personality traits are
"enduringpatternsof perceiving,relatingto, and
thinking abouttheenvironmentand oneself,"and
are exhibited in a wide rangeof importantsocial
andpersonalcontexts.It is only whenpersonality
traits areinflexible, maladaptiveandcauseeither
significant functional impairment or subjective
distress that they constitute an actual disorder.
The essenceofmaturational/developmentaldelays
is a disturbancein the acquisition of "cognitive,
language, motor, or social skills.’ Such
disturbancesmay be pervasiveas with mental
retardation,involve delaysor deficits in specific
skills reading,arithmetic, language,or involve
qualitativedistortionsin multiple areasof normal
developmentautism,

Axis HI- Includesphysicaldisordersand medical
conditions that may affect psychological
functioning.

AxisW- Includespsychosocialstressorsthatmay
influencepsychologicalfunctioning, theyarerated
on a five-point scale from "mild" relationship
breakupto "catastrophic’ death of a child or
spouse.

Axis V - Includesthedelineationof a longitudinal
context known as the Global Assessmentof
Functioning [GAIl within which to appraise
psychologicalfunctioning.Social,psychologicaland
occupationalfunctioning is rated on a 100-point
scaleof mentalillnesswhich includes90 absentor
minimal symptoms, "good functioning in all
areas",through 50 serious symptoms,"suicidal
ideation, severe obsessional rituals...serious
impairment in some functioning’ to 20-10
‘persistent danger of severely hurting self or
others...persistentinability to maintain minimal
personalhygiene [smearsfecesj...serioussuicidal
actswith clearexpectationof death.

Table 1
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order PTSD andPanicDisorderwith Agora
phobia PDWA are both in the anxiety dis
orderclassof mentalillness,andsharesimilar
emotional,behavioral,andphysiologicalsymp
toms. Thesedisordershavein commona pre
dominantemotion fear; a similar behavioral
patternphobic avoidanceof fearedsituations,
people or events; and similar physiological
responsesincreasedautonomic arousalwhen
confrontedwith anxiety-provoking or feared
stimuli. Additionally, a similar mode of psy
chotherapybehaviorally-based"exposurether
apy" has been effective for some patientsin
reducing distress significantly for both dis
orders, Finally, evidence suggestsa possible
biomedical and/or psychophysiological link
betweenPTSD and PDWA, as both disorders
occur togetherwith depressivedisordersand
respondsimilarly andpositively to a certain
classof drugs.

Thepurposeof groupingdisorderson thebasis
of sharedfeaturesis to facilitate the processof
"differential diagnosis," the term usedto de
scribethe hierarchialdecision-makingprocess
requiredto differentiate a particular disorder
from other disorderswhich have one or more
similar presentingfeatures.For example,At
tention Deficit Hyperactivity Disorder a dis
ruptive behaviordisorder,MajorDepressiona
mood disorderandPost-traumaticStressDis
orderan anxiety disordermayall sharechar
acteristics of concentration difficulty and
agitatedbehavior.To determinewhetherthese
characteristicsare symptoms of a particular
disorder,and, if so, to identi& that disorder,a
carefulevaluationof presentsymptoms,aswell
asa carefulhistory areneeded.2

The descriptionof particular disordersoccurs
throughclearly specified "criteria sets"which
outline suchfactorsas the type,number,dura
tion, andseverityof symptomsrequiredto war
rant a diagnosis.See Table 2 for criteria sets
for PTSD.A wealthof additionalinformationis
providedin thetext whith accompaniescriteria
setdefinitions.Oneareaof furtherinformation
detailedin the text includesfactorspredispos
ing individuals to particular disorders, e.g.,
family history,exposureto extremelystressful
environmentalevents,andin-uteroexposureto
trauma and/or toxins. Additional information
might also addressthe nature, subtypesand
specificcourseof particulardisorders,e.g., age
of onsetearly vs. late; mode of onsetabrupt
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vs. insidious;severityof disordermild, mod
erateor severe;andchronicity anddurationof
the disorder episodic vs. continuous, single
eventvs. recurringepisodes,or full vs. partial
remission.

Typesof Changesin theDSM-IV

Changesto theAxes - DSM-1Vincludesa num
berof conceptuallydistinct changes.Revisions

were madein the contentof two axes within
the multiaxial system as the learning, com
munication and motor skills, and pervasive
developmentaldisordersweremovedfrom Axis
II to Axis 1. Anotherchangeinvolvedthedesig
nationof Axis HI asrelatingto "generalmedi
cal" conditions rather than only "physical"
conditions,in order to deemphasizethe some
what inaccuratedistinctionbetween"organic"
or biological and "psychological" factorsthat
was implicit in DSM-III-R. Very minor
changesweremadeinAxes IV andV regarding
the specificationof psychosocialstressorsand
generalpsychologicalfunctioning.

Changesto the Criteria Sets andDisorders -

With respectto majormental illnessesAxis I
and enduring personality traits Axis H,
modificationsincluded,amongotherthings:

1 Changesin the namesof major diag
nostic classes and disorders. For example,
thereis no longera classof disordersknownas
"organicmentalsyndrome anddisorders."The
rationale for this changewas that this cate
gory, as employedin D.SM-III andDSM-III-R
suggesteda deceptivedistinctionbetweendis
orderscausedby psychiatricmental,emotional
or behavioralversusorganicphysicalor bod
ily factors,

Of additionalinterestis the fact that the name
of a disorder which has receivedmuch public
andmediaattention,Multiple PersonalityDis
order,hasbeenchangedto "DissociativeIdent
ity Disorder,"This changewasbasedin part on
the recognitionthat distinct personalityenti
ties e.g.,the "Three Facesof Eve" are per se
lesscommonthanthe presenceof differentand
dissociatedpersonality states e.g., passive,
aggressive,gregarious,etc.

2 Changesin diagnosticcriteriafor parti
culardisorders.See,discussionof PTSD,infra.

1 31 I

3 The creationof severalnew diagnoses,
such asbipolar II, acutestressdisorder,and
severalnew childhood disorders;and

4 The deletionof somediagnoses,includ
ing self-defeatingpersonalitydisorder,

The current version also lists certain syn
dromesin an appendixwith recommendations
for further study, such as postconcussional
disorder and mixed anxiety-depressivedis
order. Additional axes are also proposedfor
study,andcertaindisordersare delineatedas
subsumedby other diagnoses.In addition,de
velopersof theDSM-J.Vplacedgreaterempha
sis on the importanceof variablessuch ascul
ture and genderin the developmentand ex
pressionof mental illness which will be dis
cussedin thenextarticlein thisseries.Below,
a closer look is takenat the typesof changes
madethrough a descriptionof the revisions
maderegardingPTSD.

An Exampleof the Concerns
Guiding Changesin the DSM-IV

PTSDwas oneof twelve disorderstargetedfor
intensivestudy through field trials prior to
publicationof theDSM-fV. Thefollowing is an
overviewof two issuesdiscussedamongPTSD
researchersandcliniciansinvolved in the revi
sion process.This exampleis offeredmerelyto
illustratethe kindsof concernsfacedby mental
healthpractitionersmakingdiagnoses,andthe
conceptualunderpinningsof theimpetusfor re
considerationof existingdiagnosticdefinitions.
See,Table 2 for descriptionsof the diagnostic
criteria for PTSDin DSM-III-R andDSM-1V.

SaysWho? - Defining A TraumaticEvent
Criterion A

As can be seenin Table 2, criterion A for a
PTSD diagnosisis the experiencingof a trau
matic event. The definition of a traumatic
event, called the "gatekeeper"to PTSD, is
clearlyof considerableimportance;if an event
doesnot qualify as traumatic, one cannot,by
definition, be diagnosedwith PTSD. Thus,the
definitionof criterion A, atraumaticevent,has
significant implicationsfor assessmentof the
prevalenceof PTSDin both clinical and com
munity samples. If the description of the
traumais overly inclusive, estimatesof PTSD
would likely increase;if the descriptionis too

I I
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Table2

DSM-J1I-RDiagnosticCriteria for Post
traumatic StressDisorder309.89

A. Personhas experiencedan eventthat is out
side the rangeof usual humanexperienceand
would be markedlydistressingto almostanyone,
e.g., seriousthreatto thelife or physicalintegrity
of oneself, one’s children, spouse,or other close
relativesandfriends; suddendestructionof one’s
home or community; or seeingaperson who has
recently been, or is being, seriously injured or
killed as a result of an accident or physical
violence.

B. The traumaticeventis persistentlyreexperi
encedin at leastoneof thefollowing ways:

1 recurrentand intrusive distressingrecollec
tions of the event young children may express
themes or aspectsof the trauma in repetitive
play; 2 recurrent distressing dreams of the
event;3 suddenacting or feeling as if the trau
matic event were recurring includes a senseof
reliving theexperience,illusions, hallucinations,
and dissociative[flashbackepisodes;4 intense
psychologicaldistress at exposureto eventsthat
symbolizeore resemblean aspectof thetraumatic
event.

C. Persistentavoidanceof stimuli associatedwith
thetraumaor numbingofgeneralresponsiveness,
not presentbefore the trauma, indicatedby at
leastthreeof the following:

1 effortsto avoidthoughtsor feelingsassociated
with the trauma;2 efforts to avoid activities or
situationsthat arouserecollectionsof thetrauma;
3 inability to recall an important aspectof the
trauma;4 markedlydiminishedinterest in signi
ficantactivitiesin young children, lossof recently
acquired developmentalskifis; 5 feeling of de
tachmentor estrangement;6 restrictedrangeof
affect or feelings;7 senseof foreshortenedfuture,
e.g., doesnot expectto have a career,marriage,
etc.

D. Persistentlyincreasedarousal,notpresentbe
fore the trauma,indicatedby at least two of the
following:

1 difficulty falling asleepor staying asleep;2
irritability or outbursts of anger, 3 difficulty
concentrating;4 hypervigilance;5 exaggerated
startle response;6 physiologic reactivity upon
exposureto eventsthat symbolizeor resemblean
aspectof thetraumaticevente.g.,a womanraped
in anelevatorbreaksout in asweatwhenentering
anyelevator.

E. Duration of the disturbancesymptomsin B,
C andI of at leastone month.

Specie’delayedonsetif theonsetofsymptomswas
at leastsix monthsafter the trauma.
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NotableChangesin DiagnosticCriteria
for Post’traumstieStressDisorder

30t81 in DSM-IV

A. Personhas beenexposedto a traumaticevent
in which both of the following werepresent:

1 person experienced,witnessed,or was con
fronted with aneventor eventsinvolving actualor
threateneddeathor seriousinjury, or a threatto
thephysicalintegrityof selfor others;2 response
involved intense fear, helplessness,or horror
childrenmay expressby disorganizedor agitated
behavior.

B. thetraumatic event is persistentlyreexper
iencedin oneor more of thefollowing ways:

1-4 Only minor changes;5 physiological
reactivity on exposureto internal or externalcues
that symbolizeor resemblean aspectof thetrau
matic event.

C. Persistentavoidanceofstimuli associatedwith
the traumaand numbing of generalresponsive
nessnot presentbeforethe trauma,asindicated
by threeor moreof the following:

1 efibrts to avoid thoughts, feelings, or con
versationsassociatedwith the trauma;2 efforts
to avoid activities,places,or peoplethat arouse
recollectionsof the trauma;4 markedly dimin
ished interest or participation in significant
activities;3, 5, 6, 7 sameasin DSM-III-R.

I. Sameas in DSM-III-R, but with numbersix
6 deleted.

B. Durationof thedisturbancesymptomsin Cri
teria B, C and D is more than I month.

F. The disturbancecausesclinically significant
distressor impairmentin social, occupational,or
otherimportantareasof functioning.

Speci’ if: Acute: if durationof symptomsis less
than3 months.Chronic: if durationof symptoms
is 3 monthsor more,With DelayedOnset:if on
set of symptomsis at least6 months after the
stressor.



TheAdvocate,Vol. 19, No. 2, March, 1997 I

narrow, estimates of PTSD would likely
decrease.

In DSM-III andIII-R, a traumaticstressorwas
definedasan event‘outsidetherangeof usual
humanexperience"that would be "markedly
distressingto almost anyone." Severallimita
tions of this definition werenotedand invest
igated, and led to the changesin definition
apparentin Table3. First, epidemiologicaldata
abouttheprevalenceof certaintraumaticstres
sorsrape,childhoodsexualabuse,assaultand
batter consistentlyindicate that they are a
commonpart of humanexperiencein our soci
ety and, thus, cannotbe deemed"outside the
rangeof usualhumanexperience."Second,the
DSM-III-R definitiondid not recognizethepos
sibility thatrelatively low magnitudestressors
e.g.,a minor caraccident,perceivedastrau
matic by susceptibleindividuals, could cause
the full spectrumof PTSD symptoms.

TheDSM-fV definition of traumaticeventhas
beenboth expandedand mademore explicit.
The definition is moreexplicit by virtue of the
requirementthat a stressorinvolve actual or
threateneddeathor injury, or a threatto phy
sical integrity. Thedefinitionis moreexpansive
by virtue of includingeventsthat a personhas
witnessedor "confronted"asqualifying events,
Finally,theperson’sreactionto theeventmust
include "intensefear, helplessnessor horror,"
thus, the traumaticstressoris now in part de
fined by the subjectiveemotional responseto
an event, ratherthan by the more objective
DSM-III-R standardof an eventthat would be
"markedlydistressingto almostanyone."

A Squareor aRectangle?
- ClassifyingPTSD asaDisorder

The debateover thisissueconcernstheappro
priate disorder classificationof PTSD, or its
"nosological home." P’TSD was categorizedas
an anxiety disorderin DSMJII and III-R. In
the developmentof DSM-JV,it was considered
for possibleplacementin two other classesof
disorders. First, some researchersand clini
ciansarguedthat PTSDmoreappropriatelybe
longs in the class of dissociative disorders
because,while it sharesfeatureswith other
anxiety disordere.g., fear, avoidance,hyper
vigilance, poor concentration, etc., it also
sharessymptomswith the dissociativedisor
derse.g., flashbacks,memorydisruptionand

_J I

amnesia.A secondproposalwas to create a
new cause-basedclassof disordersthat share
commonsymptomsarisingfrom exposureto a
stress or stressors.Mentioned for possible
inclusion in this proposedclass,in addition to
PTSD, were the adjustmentdisorders,which
by definition involve a maladoptiveresponseto
anidentifiablepsychosocialstressor.Following
discussions,it was decidedthat the most ap
propriateplacementof PTSD in the DSM-1Y
was in the class of anxiety disorders, with
which it sharesmany symptoms,

KathleenWayland,Ph.D.

Kathleen Wayland is a clinical psychologist
who is working as a consultantto the Cali
fornia AppellateProject on social history and
mentalhealthissues.Kathyhastrainedcapital
defenseteammembersfor both theNLADA and
theNAACPLegalDefense& EducationalFund,
Inc. This article first appearedin the NLADA
Capital Report#44 Sept./Oct. 1995,NLADA,
1625 K Street,N.W.,Washington,D.C. 20006;
Tel: 212452-0620. Thisarticle wasreprinted
with permission.

Footnotes

11t hasbeenarguedthat earlier versionsof the
DSM proposed diagnostic criteria sets that
weretheresultof"expert" consensusor "group"
opinion,andwerethereforenecessarilysubject
to the limitations of group processes.

2 notedby KaplanandSadock,oneof thees
sential cornerstonesof an adequateandreli
able mental health evaluationis a thorough
review of history and systems.Kaplan, H.I.;
Sadock,B.G., ComprehensiveTextbookof Psy
chiatry,Williams andWilliams, 5th Ed. 1989.
Unfortunately,it is still frequentlythe casein
criminal cases,especiallyin deathpenaltyliti
gation that superficial evaluations are con
ductedbasedlargely on selfreportsof clients,
with no attemptmadeto obtainandreviewin
formationabout the client and his/herfamily
history.

U U U U U UU
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Trauma & Recovery:A Book Review

"PSYCHOLOGICAL TRAUMA is an affliction
of the powerless.At themomentof trauma,the
victim is renderedhelplessby overwhelming
force. When the force is that of nature, we
speak of atrocities. Traumatic events over
whelm the ordinary systemsof care that give
people a senseof control, connectionsand
meaning."This is the openingof Chapter2 of
Trauma& Recovery:TheAftermathofViolence
from DomesticAbuseto Political Terror 1992
[Basic Books,$14.00paperback;276 pages]by
JudithLewis Herman,M.D., associateclinical
professorof psychiatryat theHarvard Medical
School.

This is a powerfulparadigm-shiftingbook that
comprehensivelysets out the realities of the
traumatizedthroughthe following chapters:

Traumatic Disorders
1 A ForgottenHistory
2 Terror
3 Disconnection
4 Captivity
5 Child Abuse
6 A New Diagnosis

Stagesof Recovery
7 A HealingRelationship
8 Safety
9 Remembrance& Mourning
10 Reconnection
11 Commonality

Trauma& DomesticViolence.Hermantells
us that in the 1970sit wasdiscoveredthat the
most common post-traumaticdisorders were
not in combatvictim’s but in womenwho were
victims of domestic violence. "The late nine
teenth-centurystudiesof hysteriafounderedon
the questionof sexualtrauma.At the time of
theseinvestigationsthere was no awareness
that violence is a routinepart of women’s sex
ual and domesticlives. Freud glimpsed this
truth andretreatedin horror. For the most of
the twentieth century, it was the study of
combatveteransthat led to the developmentof
abodyof knowledgeabouttraumaticdisorders.
not until the women’s liberation movementof
the 1970swas it recognizedthat the mostcom
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mon post-traumaticdisordersare thosenot of
men in war but of women in civilian life." Id.
at 28.

Trauma’sEffectsLinger. Shefurthertells us
that traumacanbe inducedby: beingtrapped,
beingtakenby surprise,exposedto exhaustion,
violated physically, exposedto or witnessing
extreme violence. When normal human de
fensesareoverwhelmed,the traumastateper
sistslong after the injury ends.

Trauma breachesthe foundational "attach
mentsof family, friendship,love andcommun
ity." It "shattersthe constructionof selfthatis
formedin relationto others."Id. at 49. "People
subjectedto prolonged,repeatedtraumadevel
op an insidious,progressiveform of post-trau
matic stressdisorder that invadesand erodes
the personality.While the victim of a single
acutetraumamayfeel after the eventthat she
is ‘not herself,’ the victim of chronic trauma
may feel herselfto be changedirrevocably, or
shemaylosethe sensethat shehasanyselfat
all." Id. at 86.

Traumais especiallydestructivewhenit occurs
in the form of child abuse."[Riepeatedtrauma
in childhood forms and deforms the person
ality." Fragmentationby the abusedchild oc
curs after in laterdecadesupon divorce,death
of a parent,birth of a child.

The Defenseof Trauma.We defenderswho
face the challenging task of representing
clientswho kill, injure andharmothersshould
carry this book with us in our every effort to
evidence the humanity of our clients. Our
client-perpetratorsfrequentlyareproductsof a
terriing developmentalhistorythat explains,
not excuses,their later criminal conduct.Her
mansaysthesepersons"literally reenacttheir
childhood experience"in their later life crim
inal conduct. Id. at 113. We defendersknow
that Hermanempowersus to show that.

ED MONARAN
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Dr. Smith’s Reply
to Dr. Semone& Dr. Norton

Reply to Dr. Semone:Dr. Terry
SemoneTheAdvocate,Vol. 18, No.
5 September1996 purportsto dis
cuss neuropsychologicalscreening
versusfull neuropsychologicaleval
uation in criminal responsibility
cases. It emerges however that
whathe wants to contrast is some
imagined "20 minute" test with a
full Reitanbattery.This strawman
doesoccasionsome remarks.

Thebasicpsychologicalbatteryused
in criminal responsibility casesin
cludesa mentalstatusexam,aVer
bal Wechsler Adult Intelligence
Scale-Revisedanda BenderVisuo
Motor Gestalt Test.Featuresof all
of theseexammethodsaresensitive
to neurologicalimpairment.Further
substantiationof impairmentcanbe
obtainedthroughthecommonlygiv
enPerformanceWechslerscalesand
a CanterBender. It is all thesein
strumentswhich I was referring to
as a "screening" in the essay to
which Dr. Semonetook exception.

Further, from an earlier article,
Drs. Drogin and Barrett make a
point that is relevant here. The
psychologicalexaminerhastraining
andexperiencewhichmakehim/her
sensitive to indicators of brain
dysfunction. Thus the subtletiesof
the responsesto the various test
instruments,subtletieswhich may
not be noticedby apsychometrician,
are apparentto the psychologist.
The professionalhimself is an im
portant factor in the neuropsycho
logical screening.

Certainly a full Reitan battery ad
ministeredby a skilled neuropsy
chologist is sometimesessentialto
answeringthe questionof criminal
responsibility. A skilled neuropsy
chologist is a full time neuropsycho
logist, not merelya generalistwho
can do some neuropsychological
tests.For the record, it is also true
thatneuropsychologicaltestingwill
pick up abnormalitiesthat arenot
evidenton MRI, CT, EEGandother
tools of theneurologicalevaluation.

Having resistedthus far any urges
towardbombthrowingonehatesto

close this discussionwithout mak
ing at leastoneincendiaryremark.
A 1992 studyfound at leastonein
dicator of potential brain dysfunc
tion in 84%of forensicpatientsin a
maximumsecuritystatehospital.A
1977 study found Reitan docu
mentedbrain abnormalitiesin 100%
of rapists,a 94% of homicideoffen
ders and 87% of assault convicts.
These results suggest that if we
look hard enough,we can find or
ganic brain dysfunction in every
violent criminal. Perhapsthenthere
is no such thing as a willful crim
inal act. Perhaps every murder,
rape and assaultare mitigated by
factorsbeyondtheperpetratorscon
trol. Yes, if we can make a full
neuropsychologicalworkup a re
quirementof everyfair trial, we will
achieve a condition where, in the
words of the Howard Jonessong,
"No oneeveris to blame."

Reply to Dr. Norton: In therecent
issueof TheAdvocate,Vol. 18, No.5
September 1996, Lee Norton,
Ph.D., a doctoralsocialworker,pur
ports to addressthequestionof the
roleof thesocial history in a compe
tency to stand trial or a criminal
responsibilityexam.A macroexam
ination of heressayrevealsthatDr.
Norton spendslessthan halfof her
time addressingsocial history is
sueswhile shetendspredominantly
to instructthereaderabouttherole
of the psychologist in a forensic
exam. One hopesas onereadsthe
article that the examining psycho
logist is not incompetentthoughDr.
Norton assumeshim/her to be.

No onecanarguewith the needfor
an "adequatesocialhistory" in a CR
or CSTexam.Suchahistory always
includesinquiry into the academic,
criminal, drug use and mental
healthhistory of thedefendant.It is
important to assessthe history of
psychologicalandneurologicaltrau
ma. Furtherquestioningabouthis
tory is informed by the results
gatheredin this inquiry, in the text
dataor in the recordsreviewed.

The extentto whichcollateralinter
viewsare required,the decision
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aboutwhich records are necessary
to adecision,theappreciationof the
role of abusehistory, racism, life
time poverty,etc., all arequestions
which the competentpsychologist
entertainsin conductingtheCR and
CST exams.Each professional,so
cial worker,neuropsychologist,psy
chometrician,hashis own view of
what constitutesa completeexam.
At a recent conference, Robert
Walker,LCSW, handedout a foren
sic history outline thatincluded14
pagesof social history inquiries. If
one rememberscorrectly, Marilyn
Wagner, Ph.D., in an earlierAdvo
cateissue,regardedacompleteHal
stead-Reitananessentialin a foren
sic evaluation. Every test result
from a psychological instrument
yields some extra information to
addto the picture.

If you ask any professionalto des
cribetheideal evaluationin his/her
own field, he will always have an
exhaustivelist of procedures.The
forensicpsychologistis required to
selectfrom theselists the features
that areor may be relevantin the
particular case.Every expert wit
nessmakes such a selection. Ulti
mately the retaining attorney and
thejury mustrely on thejudgment
andprofessionalismof theexpertas
to the thoroughnessof eachphaseof
theevaluation.Thereis always one
more thing that could have been
done.

References

MarteU,OS 1992,Estimatingthe Prevalence
of Organic Brain Dysfunctionin MaximumSe
curity Forensic Patients,Journalof Forensic
Sciences,JFSCA,373, 878-893.

Yeudall,L.T. 1977,Neuropsycho!ogicalAssess
ment of Forensic Disorder, Canada’s Mental
Health, 252, 7-15.

Mattel!, DA 1992,ForensicNeuropsychology
and the Criminal Law, Law andHumanBehau
br, 163, 313-336.

HARWELL SMITH, Phi.
1401 HarrodsburgRoad
Suite C-425
Lexington,Kentucky 40504
Tel: 606 276-1836
Fax: 606 275-1134

I I



TheAdvocate,Vol. 19, No. 2, March 1997
-l I-

The Use of "Generators" in Brainstorming:
An Interactive-Environmental Approach to
Case Conceptualization©

This is an exercisedesignedto generateasmarty
ideas as possible in the initial brainstormIng
approachto caseconceptualization.An analog
ical model with interchangeablecomponents,in
teractive currents, and concentric or otherwise
relatedfieldsmayaddsignificantly tothecreative
output of the multidisciplinary team-

Thereis somethingcounterintuitiveto imposing
too :much structure on the free-for-all brain
storming process, and this is not our intent.
Ratherthan viewing the basic graphictools in
this exerciseas templatesor categories for group
discussion,we will discussasystemof generators
designedto sparkthe improvisatoryenergiesof
eachmemberof the multidisciplinary team.

Some generators will be proposed which can
serve as standardmodels for the conceptual
izationof anycriminalcase.Othersmaybemore
specialized.A systemicmethodwill beprovided
for the construction of customizedgenerators
thatcanbe designedaroundthe requirementsof
eachindividual case.

A: primarycomponent
B: secondarycomponent
C: primaryfield
D: secondaryfield
E: tertiary field

The primarycomponentA is that entity
which is viewedin this generatoras the
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most important or initial focus of brain
stonning.

The secondarycomponentB is that en
tity whichis viewedas an addition focus
of brainstorming,complementaryto or in
oppositionto the primarycomponent.

Theprimaryfield C is theenvironmental
context of the relationshipbetweenthe
primary andsecondarycomponents.

The secondaryfield D is the immediate
areaor contextin which the primaryfield
is located.

The tertiaryfield E is thebroaderareaor
context in which the secondaryfield is
located.

As the first of a seriesof pragmaticobservations
on the developmentand use of generators,it
should be notedthat the labelsapplied to vari
ous fields andcomponentsare not essentialto
employmentof the model,which is designedto
be as straightforwardandutilitarian as possible.
Ongoinguseof generatorswill probably leadto
such shorthandlabels as the A character, the B
character, etc.,.without detrimentto the purpose
of the exercise.

II. The Initial Generator

Let’s construct a sample generator
following basic caseexample:

for the

We arerepresentinga defendantwho is a
memberof a neighborhoodgangandwho
is accusedof murdering another gang
member.The gang in question is one of
several operating in a ten-square-block
area.

I. The Basic Generator



TheAdvocate,Vol. 19, No. 2, March 1997 h

The componentsand fields might look some
thing like this:

A: the defendant
B: the allegedvictim
C: their gang
D: all gangsin theneighborhood
E: the neighborhooditself

Once an initial generatoris constructed,its use
can begin. This consistsof threebaskactivities:

1 Brainstormingeveryquestionwe might want
to askabouteachindividualcomponentand!
or field, and

2 Brainstormingeveryquestionwe might want
to ask about the interactions or currents
betweeneach individual componentand!or
field.

3 Recastingthe questionsin 1 and2 above
in termsof the pastandfuture as well as the
present.

The first activity wouldyield a wealthof inquiry
concerningthestatusor functioningof thedefen
dant, the alleged victim, the constellation of
gangsin the neighborhood,and the neighbor
hood itself, all in isolation.

Thesecondactivity wouldinvolve generatingall
questionswe might haveabouttherelationships
betweeneachof the componentsandeachof the
fields. on a one-to-onebasis,the following rela
tionshipscanbe examined:

C!D DIE
C!E

A,’B
A!C
AID
AlE

B!C
BID
StE
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In other words, what was the relationshipbe
tweenthedefendantandthe allegedvictim, their
gang, the other gangsin the neighborhood,and
the neighborhooditself?What was the relation
ship betweenthe victim and their gang, the
gangsin the neighborhood,and the neighbor
hood itself? What was the relationshipbetween
their gang and the other gangs in the neigh
borhood, and the neighborhooditself? Finally,
whatwas therelationshipbetweenthecommun
ity of neighborhoodgangsas a whole and the
neighborhoodin which they werelocated?

The third activity would involve going over all
of the questions posed about the individual
componentsandfields, andall of the questions
about their various interrelationships, and
asking: How would the answersto theseques
tions differ if we looked at thesefields and
componentsin thepast?Whatif we wereto look
at them in the future?

After the changesin answersarediscussed,the
team can ask itself: What are some of the dif
ferent questionswe would askabout all of the
componentsand fields, if we were thinking in
terms of the pastor the future?

III. Altering the Initial Generator

Once the three activities outlined above have
beenperformed,the generatorcanbe alteredby
changingany or all of the componentsor fields
in a systematicfashion, andthen recapitulating
the three activities in light of different com
ponent or field descriptionsand interrelated
currents.

To useour initial example,we might want to re
placeour secondarycomponent,thevictim, with
each known member of the gang. We might
want to replaceourprimarycomponent,the de
fendant,with other gangmembers.Theprimary
field of the gang might shift to that of the
classroom.Thetertiaryfield of theneighborhood
might expandto that of the city.
Of course, the interpolation of some new
componentsor fields may dictate alterationof
other componentsor fields; for example,if we
wish to examine the relationshipof the defen
dantandhis mother, we would probably want
to changethe primary, secondary,and tertiary
fields to the family home, the brook, and the
neighborhood,or to the family, the extended
family, andthe ethnic community.

I I
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This last example also serves to illustrate the
point that fields neednot be viewed strictly as
physical, environmentalentities. Indeed, they
could function as little more than ideas; for
example,they could standfor local ordinances,
state laws, andconstitutionallaws, or friends,
acquaintances,and fellow citizens. Similarly,
componentsneednot standfor individuals,but
could be symbolic of alternatediagnoses,po
tential suspectgenders,or differentverdicts.

IV. ConstructingNew Generators

Once a certainnumberof alterationshavebeen
made to the initial generator, the team may
decide to start from scratch with brand new
generatorsthatrepresenta paradigmshift from
their predecessors.

To continuewith our earlier example,the initial
primary componentof the defendantmight be
pluckedout of theuniverseof options in which
thecrimeallegedlytook place,andmight instead
be placedwith classesor categoriesof potential
jurors or othercourtroomfigureswithin thevar
ious levels of our court system,or within the
context of eachof a seriesof relatedcharges,or
as diagnosedwith eachof an array of potential
diagnoses.

Different potentialtreatingprofessionals,invest
igators,or witnessesmight be examinedas pri
mary or secondarycomponents.How would
eachof the availablejudgesbe expectedto view
the defendant?What would be the likely en
vironmentaleffectsof different venues?

V. Rewiring, Expanding and Chaining
Generators

Theinitial A/B/C/DIE constructionandone-to-
onecurrentsof the simplegeneratorare readily
adaptableto more elaboratebrainstormingop
portunities.

Rewiringwould involve lookingat morecomplex
interactions thanjustA/H, DIE, etc. Teammem
bers could develop issues related to A/B/C,
B/C/DIE, and other interactions.

Generatorscould be expandedwith addition of
multiple componentsfor example,A, B, C, D,
and E and multiple fields for example, F
throughJ. Certain componentscould be com
bined within some fields while other compo
nents could be combined within additional
fields;

For example,A throughC could be combinedin
field D while E throughI could be combinedin
field J, all existingwithin Field K.

Thesecombinationsare madeeasierby the fact
that thereis no theoreticalsignificanceattached
to the useof anyparticularletter or sequenceof
lettersin the constructionof generators,andby
the useof graphicrepresentationas opposedto
complex formulaefor expressionof individual
descriptionsandcurrents.

Chaining of generatorscould occur in much the
sameway that othersystemscombinegenograms
into ecomaps.Currentscould run from various
componentsof onegeneratorbetweenanynum
ber of componentsor fields from a bank of
additional generators,as well as betweencom
ponents of related genograms,ecomaps,and
timelines.

© ERIC Y. DROGIN, J.D., PH.D.
Box 22576
Louisville, Kentucky 40252
Tel: 502 629-8885
Fax: 502 629-7788
e-mail: drogin@ix.netcom.com

PRINCIPLES OF BRAINSTORMING

1 3 OR MORE PEOPLE 6 DO NOT EVALUATE
2 CREATIVE STATE OF MIND 7 DO NOT PRIORITIZE
3 RELATE FACTS 8 DO NOT DISPARAGE IDEAS
4 GENERATE EVERY IDEA POSSIBLE 9 DO NOT DISCARD IDEAS
5 LIST OUT ALL IDEAS 10 FIND A WAY TO WIN
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Update on the New Federal Habeas
Corpus Statute of Limitations:
Interpretations, Strategies,and an
Impending Deadline of April 23, 1997

As of April 24, 1996, 28 U.s.c. §2244d was
amendedto imposeupon everyinmatein state
custodya new one-yearstatuteof limitations
for filing a federal habeas corpus petition
under28 U.S.C.§2254. Thenew statuteof lim
itationsprovides:

d1 A 1-yearperiod of limitation shall
applyto anapplicationfor a writ of hab
eas corpusby a personin custodypur
suantto the judgment of aState court.
The limitation periodshall run from the
latestof--

A the date on which the judgment
becamefinal by the conclusionof direct
reviewor the expirationof the time for
seekingsuch review;
B the dateon whichthe impediment
to filing anapplicationcreatedby State
action in violation of the constitution
or laws of the United States is re
moved,if the applicantwasprevented
from filing suchState action;
C the date on which the constitu
tional right asserted was initially
recognizedby the SupremeCourt, if
the right hasbeennewly recognizedby
the Supremecourt andmaderetroac
tively applicableto caseson collateral
review;or
D the dateon which the factualpre
dicateof the claim or claimspresented
couldhavebeendiscoveredthroughthe
exerciseof duediligence.

2 The time during which a properly
filed applicationfor Statepost-conviction
relief or othercollateralreviewwith re
spectto thepertinentjudgmentor claim
is pendingshall not be countedtoward
any period of limitation under this sub
section.

Becausetherehasbeenlittle judicial interpre
tation of the new provisionsof §2244d,this
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article discussesvarious possible interpreta
tionsof the newstatutewhichoneshouldcare
fully consider,especiallysinceit is clearthat
failureto complywith the newone-yearlimita
tions will bar a petitioner from obtainingfed
eralhabeasrelief. This articledoesnot discuss
interpretationsof §2244d1B, dXlC, or
d2XD, which may provide an inmate addi
tional rights.

Theone-yearlimitationperiodof §2244d1A
apparentlyhasstartedto run as of April 24,
1996, the dayof the enactmentof the statute.
Undersettledlegal principles,enactmentof a
new statuteof limitations cannotretroactively
cut off a litigant’s right to seekjudicial relief.
Rather,litigants must be given a "reasonable"
time after the enactmentof a new limitations
period to invoke ajudicial remedy.

Applying this rationale, the United States
Court of Appeals for the SeventhCircuit has
heldthat anystateinmatewho files a federal
habeascorpuspetition no later thanApril 23,
1997will avoiddismissalbecauseof thestatute
of limitations. SeeLindh v. Murphy, 96 F.3d
856, 866 7th Cir, 1996enbancX"[NIo [federal
habeaspetition] filed by April 23, 1997,maybe
dismissedunder §2244 d." It is not clear
whetherthe Sixth Circuit will reachthe same
conclusion,althoughthis appearsto be a rea
sonableone. On the other hand, the Second
Circuit hasstatedin dicta that it sees"no need
to accord [habeaspetitioner] a full yearafter
the effective date" of the limitations period.
Peterson v. Demskie,1997 WL 55841 2d Cir.
Feb. 5, 1997.

Nevertheless,if an inmate completed state
post-convictionproceedingson or beforeApril
24, 1996, but the inmate has not yet filed a
federalhabeascorpuspetition, it would appear
that anyfederalhabeascorpuspetition chal

Paul Bottel
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lenginga conviction or sentenceshouldbe filed
assoonas possible,andno later thanApril 23,
1997. Under virtually every interpretationof
the new statute,if an inmatecompletedstate
post-convictionproceedingson or before April
24, 1996, but does not file a federal petition
before April 23, 1997, the inmate’s federal
petition will almost certainlybe dismissedfor
failure to comply with the statute.

The federal courts have not yet determined
what qualifiesas a "properly filed application"
for post-conviction relief which tolls an in
mate’s 365-day limit under §2244dX2.At a
minimum, it would appearthat an RCr 11.42
petition would not be considered"properly
filed" if it was not filed within the three-year
time limit containedin that rule.Further,it is
unclear, for instance,whether an initial RCr
11.42 petition is considered"properly filed"
whenit is in thetrial court, or on appealin the
court of appeals,or in thestatesupremecourt,
or on certiorari in the United StatesSupreme
Court.

One might reasonablyassumethat an initial
timely-filed RCr 11.42 petition is considered
"properlyfiled" so long asit is eitheron appeal
in the statecourt of appealsor statesupreme
court. One may reachthis conclusion,because
it would not havemadesensefor Congressto
require a federal petition to be filed while a
state petition was on appeal. However, this
samereasoningdoesnot necessarilyholdwhile
on a petition for certiorari in the UnitedStates
SupremeCourt, becausesuch petitions are
rarelygranted,andCongressmayhavewanted
an inmateto go expeditiouslyinto federalhab
eas.However, the courtshave not yet spoken
on theseissues,so be cautious.

If an inmatehashadpendinga motion under
CR 60.02 or KRS Chapter419 or a successive
RCr 11.42 motion, there is a substantialrisk
that sucha motion would not be considereda
"properly filed" applicationfor post-conviction
relief, given the limited nature of such
remedies.

However, if an inmate hada "properly filed"
statepost-convictionpetitionwhich waspend
ing asof April 24, 1996,the statuteof limita
tionsarguablyis beingtolled, andarguablythe
inmate will have to file a federal habeas
petition within one year of the conclusionof
thestateproceedings.As alreadynoted,be-

40 I

cause the courts have not yet decided what
qualifiesas a "properly filed" petition, it is not
clear when state proceedingsare considered
concluded,such that the one-yearlimitation
periodwould start to run.

On the other hand, an alternative judicial
interpretationcould requirethat sameinmate
to file within a "reasonable"period of time fol
lowing the denial of relief in the statecourts.
Cf Peterson v. Demskie,supra. Considerthis
possibility when deciding when to file in
federalcourt.

Giventheseuncertainties,andgiven the clos
ing of thefederalcourthousedoors if an inmate
does not comply with the new statute,if oneis
unclearwhetherthestatuteis beingtolled, an
inmatemight wish to file a federalpetitionas
soonaspossible,and beforeApril 23, 1997,to
avoid dismissalbasedupon the statuteof lim
itations. One could also move to hold the fed
eral petition in abeyancepending the resolu
tion of pending stateproceedings.There is a
risk to this procedure,however, as the new
federal habeaslaw allows a federal court to
dismiss a petition even if the claims are not
fully exhaustedin thestatecourts.Thus,if you
go to federalcourtwhile therearestill ongoing
proceedingsin the state courts, the federal
courtscould dismissthe petitionon the merits.
Carefully considerthesepossibilities.

If an inmatewasnot pursuinga direct appeal
as of April 24, 1996, but filed a post-conviction
petition after April 24, 1996, it appearsthat
the inmatehasalreadyusedup someof his or
her 365 daysfor filing a federalpetitionunder
§2244d.To determinethe final dateon which
the inmatemay file a federalhabeaspetition,
oneshouldtake the dateon which the inmate
filed the post-convictionpetition, count the
daysbetweenApril 24, 1996 andthatdate,and
subtractthatnumberfrom 365. Following any
final ruling by the Kentucky courts on the
post-convictionpetition, theinmatewouldhave
that number of days left to ifie a federal
habeaspetition.

However, under a more draconian
interpretationof the new limitations period,a
court could hold that even if a state petition
were properly filed after April 24, 1996, the
inmate was still required to file a federal
petition within a reasonabletime after April
24, 1996. If concernedthat the courtswould

I I
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interpretthestatutein this manner,aninmate
should ifie a federal petition as soon as
possible, even if a state petition is now
properly filed andpending.Militating against
such a draconianinterpretation, however, is
the fact that Congresswould not havewanted
inmatesto file simultaneousstateand federal
petitions,especiallyif stateproceedingswould
moot the federal proceedings.Nevertheless,
keepthis possibleinterpretationin mind.

If aninmateis still on direct appeal,the 1-year
limitations period has not even started. 28
U.S.C.§2244d1A statesthat your one-year
statuteof limitations starts on "the date on
which the judgmentbecamefinal by the con
clusionof direct reviewor the expirationof the
time for seekingsuch review." This sectionis
subject to two different interpretations:1
direct reviewis concludedon the datetheKen
tucky SupremeCourt finally decidesa caseon
direct appeal;or 2 direct review is concluded
on the date the United StatesSupremeCourt
deniescertiorari in your caseon direct appeal,
or, if you havenot filed for certiorari, 90 days
from the date that the Kentucky Supreme
Court ruled on the case.

To ensurethat an inmatenow on direct appeal
will not losethe right to file a federalpetition,
until the federalcourtschoosefrom thesetwo
competinginterpretationsof what is the "con
clusionof directreview," under§2244d1A,
you should assumethe worst case scenario,
andassumethat the one-yearfederal limita
tions period startsrunning from the date the
KentuckySupremeCourt ruleson the case.

Becausethe one-yearfederallimitations period
is tolled only while the inmatehasa "properly
filed" statepost-convictionpetition, the 1-year
time limit is not beingtolled betweenthe time
that"direct review" is completedand the time
theinmatefiles astatepost-convictionpetition.
Thus, anytime betweenthe "conclusionof dir
ect review" and the filing of a state post-con
viction petitionis subtractedfrom the inmate’s
365 day time limit. Thus, for example, if an
inmatefiles astatepost-convictionpetition265
days after direct reviewis concluded,that in
matewill haveonly 100 days to file a federal
petitiononceproceedingsonthe post-conviction
petitionare concludedin the statecourt.

Every inmate’s filing deadlineunder the fed
eral statuteof limitations will thusbe dif

41 1

ferent. To determinethe last dayon which an
inmatemayfile a federalhabeaspetition, one
must properly calculate the numberof days
which passbetweenthe conclusionof "direct
review" andthe filing of a statepost-conviction
petition, subtractthat numberfrom 365, and
employing the previously-citedinterpretation
of what constitutesa "properly filed" petition
countthat numberof days from the date the
KentuckySupremeCourt hasdeniedrelief in
post-convictionproceedings.This will give you
the last possibleday on which to ifie a federal
habeaspetition. A samplecalculation is in
cludedat the end of this article, as is a work
sheetfor calculatingan inmate’s latest filing
date.

Becausethereis a three-yearlimitation period
for RCr 11.42 petitions,but only a one-year
limitation period for federal petitions, it is
clear that even if an inmate complies with
Kentucky’s three-yearlimitation period, the
inmatemaystill be barredin federalcourt by
the one-yearlimitation period.For example,if,
after direct appeal, the inmate files a RCr
11.42petition2 yearsfrom the dateof thecon
clusion of the direct appeal,he or sheappar
entlyhascompliedwith Kentucky’s3-yearlim
itation period,but will not be ableto get into
federalcourt,becausethe one-yearfederallim
itation period would havepassed,andwould
not havebeentolled by a properly filed, pend
ing statepost-convictionpetition,

Also be aware that, starting April 24, 1996,
thereis a new 1-yearstatuteof limitations for
filing motionsto vacatefederalconvictionsand
sentences,containedin 28 U.S.C.2255. This
1-yearperiodstartsto run, in mostcases,from
the date the judgmentbecamefinal. If an in
mate has a federal conviction which became
final before April 24, 1996, any motion to
vacatesentencewould needto be filed assoon
as possible,andbefore April 23, 1997.

Thenew 1-yearlimitations periodsaffect every
stateandfederal conviction or sentenceon an
inmate’s record, including those convictions
which were used to enhancea sentence,or
could be usedto enhancea future sentence.If
an inmatehasnot filed -- or does not file -- a
federal petition on any such state or federal
conviction or sentencein accordancewith the
new statutes of limitations, the inmate will
losethe right to do so.

I I
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As noted earlier, becausethe federal courts limitations period adds yet anotherlayer of
have not interpretedand applied the new complexity to federal habeascorpus practice
statute of limitations, interpretationsof the and posesyet anotherpotential roadblock to
statute presentedhere -- evenif reasonable-- habeasrelief. However, through careful liti
mayor may not be adoptedandappliedby the gationin light of the new statute,one mayen-
courts. Keepthis in mind when decidingyour surethat thestatutewill not close the federal
courseof litigation, courthouseto thoseinmatesseekingthe Great

Writ.
Despitethe uncertaintiessurroundingthe new
statute, onething is clear: the new one-year

SampleCalculationOf LastDateFor Filing Petition Assumingdirect review concludedafter April 1996:

Event Date Numberof Days
SincePrior Event

Days CountedToward
FederalStatuteof

Limitationg*

1. Conviction April 20, 1999 Not Applicable A. 0
B. 0

2. Decisionby Kentucky
Court of Appeals

September15, 1999 148 A. 0
B. 0

3. Denial of Relief by
KentuckySupremeCourt

January5, 2000 112 A. 0
B. 0 direct review

completed:1 year
now startsto run

4. Denial of Petition for Writ
of Certiorari in United
StatesSupremeCourt

May 5, 2000 122 A. 0 direct review
completed:1 year
now startsto run

B. 122

5. Filing of Kentucky
RCr 11.42 Motion

July 15, 2000 70 A. 70
B. 192

6. Denial of Relief in
KentuckyCourt of
Appeals

November15, 2000 123 A. 70 time tolled: state
casepending

B. 192 time tolled:
statecasepending

7. Ruling by Kentucky
SupremeCourt

March 4, 2001 110 A. 70 time tolled while
statepetition pending

B. 192 time tolled while
statepetition pending

‘Final date= 365 - 192 or 70 = 173 or 295 daysafterMarch 4, 2001.

‘Calculation"A" assumesthat"completionof direct review" occurswhentheUnited StatesSupremeCourtdeniescertiorari
following direct review. Calculation "B" assumesthat"completionof direct review" occurswhenthe KentuckySupremeCourt
deniesdiscretionaryreview,or deniesreliefon direct appeal.Both scenariosassumethata "properly med’ statepost-conviction
petition is pendinguntil the Kentucky SupremeCourt denies discretionaryreviewon post-conviction.
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Worksheetfor CalculatingLastDatefor Filing Petition In Your Case:

Event Column A Date
ColumnB

.

Number of DaysSince
Prior EventColumn C ,

: Days Counted Toward Federal
Statuteof Limi$alions1

CohnnnD

1. Conviction ---- Not Applicable A. 0
B. 0

2. Decision by Kentucky
Court of Appeals

---- - Countdaysbetween
Column lB and2B

A. 0
B. 0

3. Denial of Relief by
Kentucky SupremeCourt

---- - Count daysbetween
Column 2B andSB

A. 0

B. 0 direct review completed:1
year now startsto run

4. Denial of Petitionfor Writ
of Certiorariin United
StatesSupremeCourt

-- - Countdaysbetween
Column 3B and4B

Add Daysfrom Column4C to Total
from Column3D
A. 0 direct review completed:1
year now startsto run

B.

5. Filing of RCr 11.42 Motion - - Countdaysbetween
Column 4B and SB

Add Daysfrom Column5C to Total
from Column4D
A. -

B.

6. Denial of Relief in Court
of Appeals

-.--- - Countdaysbetween
Column SB and6B

AddNo Additional Daysto Total
from Column 5D-- Time is being
Tolled
A.

B. -

7. Ruling by Kentucky
SupremeCourt

---- - Countdaysbetween
Column 6B and7B

AddNo Additional Daysto Total
front Column6D- Timeis being
Tolled
A. -

B.

FINALLY, subtractyour total daysin Column7D from 365 days,andcountthat numberof daysfrom
the datein Column 7C, usinga calendar.This will give you your last dayfor filing a federalhabeas
petition.

365 minus

____________

=

__________

daysCalculation8A
Daysin Column 7C

DATE IN COLUMN 7B:

___________________,

19_ + - DaysDays in Calculation8AAbove =

__________________________

19_Final Day to File FederalHabeasCorpusPetition

2Calculation A" assumesthat "completion of direct review" occurs whenthe United StatesSupremeCourt deniescertiorari
following direct appeal.Calculation"B" assumesthat "completionof direct review" occurswhen theKentuckySupremeCourt
deniesdiscretionaryreview, or deniesreliefon directappeal.Both A & B assumethata "properly filed" statepost-conviction
petitionis pendinguntil theKentuckySupremeCourt deniesrelief. As notedearlier,this is a reasonableassumption,but may
not necessarilybecorrect,dependingon court interpretationof the statute.

PAUL BOTI’EI As an AssistantPublic Defender,Paul Bottei specializesin
AssistantFederalPublic Defender federal habeas corpus litigation and representsvarious
Office of the Public Defender death-sentencedinmatesin Tennessee.
Middle District of Tennessee
8l0Broadway,Suite200 U U U UU U UUUU*
Nashville,Tennessee37203
Tel: 615 736-5047
Fax: 615 736-5265
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Double Jeopardy As A Bar to Concurrent
School Board and Criminal Prosecutions
for the SameConduct

The public perceptionof increasedviolence by
juvenileshas led the state legislatureto modify
the juvenile code.The upshotof this revision is
that harsherpenaltiesfor juveniles arenow, or
will be, permitted.To at least this extent,even
though treatmentremainsthe hallmark in our
juvenilejusticesystem,the aimof the legislature
appearsto have turned, to a degree,from the
traditionalgoalof rehabilitationto retribution.

Where a juvenile is allegedto havecommitted
an offense on school grounds, or at a school
function, thepossibffity of retributionagainstthe
child is multiplied.Often,theschoolboardexer
cisesits statutoryrights to punishthe child with
penaltiesrangingup to expulsion.Many times,
during or after the time the school board has
punishedthe child, the child is referredto juve
nile court where criminal penalties are likely.
This result, multiple punishmentsfor the same
offense,may be in violation of the doublejeo
pardy clauseof both the Kentucky and federal
Constitutions.

DoubleJeopardyhasbeencharacterizedas pro
viding "protectEion] againstasecondprosecution
for the same offense after acquittal. It protects
against a secondprosecutionfor the sameof
fense after conviction. And it protectsagainst
multiple punishmentsfor the same offense."
North Carolina v. Pearce,395 U.S. 711, 23 L.Ed.2d
656, 89 S.Ct. 2072 1969.

For the defendantto invokethe doublejeopardy
protection,it must be the casethat the entities
attemptingto mete out the punishmentare the
samesovereign.The doublejeopardyclausebars
only additional prosecutionby the samesov
ereign.Heath v. Alabama,474 U.S. 82, 106 S.D.
438,88 L.Ed.2d 387 1985,The doctrineis based
on the principle that two different sovereigns
derive powerfrom two different sources,Thus,
separatesovereignsare allowedto prosecutethe
same individual for the same conduct where
concurrentjurisdiction exists.Eachgovernment,
in determining what should be an offense
againstits peaceand dignity, is exercisingits

own sovereignty,not that of the other. United
States v, Louisville Edible Oil Products, Inc., 426
F.2d 584 6th Or. 1991.

The questionof whetheraschooldistrict andthe
Commonwealthof Kentucky are separatesov
ereignsis answeredby the Kentucky Revised
Statutes.KRS 61.4205states:

"Political subdivision", in addition to
counties, municipal corporations, and
school districts, includes instrumentalities
of the Commonwealth,of one1 or more
of its political subdivisions,andanyother
governmental unit thereof emphasis
added.

The statutespecifically includesschooldistricts
within the sovereigntyof the state. Thus, by
statute, school districts are not sovereigns
separateandapartfrom the state.

Additionally, in this state,public educationhas
long beenrecognizedas afunctionof stategov
ernment and membersof boardsof education
havebeenheld to be stateofficers. Board of Edu
cation of Louisville v. Societyof Alumniof LMHS,
Inc., Ky., 239S.W.2d931 1951; City ofLouisville,
et at. v. Board of Education of LouisvÜle, Ky., 195
S.W.2d 291 1946; City of Louisville v. Common
wealth, Ky., 121 S.W. 411 1909;Runyonv. Com
monwealth,Ky., 393 S.W.2d 877 1965.

Furthermore,the United StatesSupremeCourt
held that the doctrine of dual sovereigntydid
not forecloseadoublejeopardyclaim wherevio
lationsof acity ordinanceresultedin convictions
in municipal court and the state subsequently
soughtto prosecutethe defendantfor the same
conductin statecourt. Wailer v. Florida, 397 U.S.
387, 90 S.Ct. 1184, 256 L.Ed.2d 435 1970. In
reversingthe secondconviction theCourt reiter
ated an earlier statementmade in Reynolds v.
Sims,377 U.S. 533, 84 S.Ct, 1362, 12 L.Ed.2d506
1964 when it stated,"Political subdivisionsof
States - counties,cities, or whatever -- never
wereandneverhavebeenconsideredas soy-

I. I
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ereign entities. Rather they have been tradi
tionally regardedas subordinategovernmental
entities created by the State to assist in the
carrying out of state governmentalfunctions."
Thus, in addition to KRS 61.4205,state and
federal caselaw, clearly indicate that the doc
trine of dualsovereigntydoesnot standas abar
to a doublejeopardyclaim wheresuccessivepro
secutionsaresoughtby a schooldistrict andthe
Commonwealthfor the sameconduct.

Theprosecutionmayattemptto avoida claimof
doublejeopardyby characterizinga schoolboard
action as a civil, as opposedto criminal, action.
Unquestionably,schoolboard actions in which
studentsreceivepunishmentareof acivil nature.
Nevertheless,theway an actionis characterized
doesnot obviate a doublejeopardyclaim.

In United States v. Halper, 490 U.S. 435, 104
L.Ed.2d 487, 109 S.Ct. 1892 1989, the United
StatesSupremeCourtrejectedthe government’s
argumentthat doublejeopardyonly appliesto
punishmentimposed in criminal proceedings.
The Court determinedthat a doublejeopardy
violation "canbe identified only by assessingthe
characterof the actualsanctionsimposedon the
individual by the machineryof the state." The
Courtnotedthat "the labels ‘criminal’ and‘civil’
arenot of paramountimportance."

In Department of Revenueof Montana a Kurth
Ranch, et a!., 511 U.S. .........., 128 L.Ed.2d 767, 114
S.Ct. 1937 1994, the United States Supreme
Court expandedthe Halper analysisto taxation.
The Kurth Ranch Court further recognizedthat
civil penalties are subject to constitutional
constraintssince they are imposedto detercer
tain behavior.Whethera civil sanctionwill be
barredor is abarto furthercriminalprosecution,
dependson thecharacterof the sanction.As the
Halper Courtstated"...acivil sanctionthat cannot
fairly besaidsolely to servea remedialpurpose,
but rathercanonly be explainedas alsoserving
either retributive or deterrentpurposes,is pun
ishment, as we have come to understandthe
term." Thus,it would appearthat if a civil sanc
tion is designedto punish,the doublejeopardy
clauseis implicated,but if the sanctionis strictly
remedialin nature,doublejeopardymaynot be
an issue.

Even if asanctionis fairly characterizedasbeing
remedial,it maybe so punitive in effect as to bar
a subsequentaction. In determiningwhethera
supposedlyremedialcivil sanctionis sopunitive
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in nature as to invoke double jeopardy pro
tection, we are guidedby the factorsset out in
Kennedyv. Mendoza-Martinez,372 U.S. 144, 83
S.Ct. 554, 9 L.Ed.2d 644 1963. In that case,the
SupremeCourt held that summaryforfeiture of
citizenshipwas a punitive treatmentfor citizens
who evadedthedraftby departingor remaining
outsidethe country, andthus requiredthe con
stitutionalproceduralsafeguardsafforded crim
inal defendants.The SupremeCourt statedthat
it would be inclined to find a sanctionpunitive
whenit 1 "involves an affirmative disability or
restraint"; 2 "hashistorically beenregardedas
punishment";3 requiresa finding of scienter;
4 promotesthe"traditionalaims of punishment
-- retribution and deterrence";5 the activity is
a crime; 6 "an alternativepurposeto which it
mayrationally beconnectedis assignablefor it";
and 7 "it appearsexcessivein relation to the
alternative purpose." In reviewing a sanction
which is theoreticallyremedialin light of these
factors,thesanctionmaybe so punitive in effect
as to invoke doublejeopardyprotection.

As notedabove,the imposition of punitive civil
sanctionsfollowing a criminal prosecutionfor
the sameconductviolates the doublejeopardy
clause.However, the timing of the proceedings
is not determinative."ii in fact a civil sanction
maybe fairly characterized‘only as a deterrent
or retrthution,’ . . .thenits exactionbefore imposi
tion of criminal punishmentshould have the
samedouble jeopardyeffect as exaction after
wards." United Statesv. MarcusSchloss& Co., 724
F.Supp.1123 S.D.N.Y.1989 quotingHalper,490
U.S. at 449, 109 S.Ct. at 1902.

Eventhoughjuvenilesarenot endowedwith the
full assortmentof constitutionalrights in juvenile
court, juveniles are afforded protectionagainst
doublejeopardy.In Breedv. Jones,421 U.S. 519,
95 S.Ct. 1779 1975, thejuvenile defendantwas
adjudicatedin juvenile courtandfoundguilty of
the chargeof armedrobberyand a disposition
hearingwas set a few weekslater. During the
interim, a determinationwas madethat the de
fendantwas not an appropriatecandidatefor
any of the rehabilitation programs that were
available.Basedon this informationthejuvenile
court attemptedto vacateits finding of delin
quencyandhave the defendanttransferredto
adult court.

The United States Supreme Court found that
suchactionwas in violation of the doublejeo
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pardyclause.The Breed Court specificallynoted
that:

We believeit is simply too late in theday
to conclude,as did the District Court in
this case, that a juvenile is not put in
jeopardyat a proceedingwhoseobject is
to determinewhetherhe has committed
actsthat violatea criminal law andwhose
potential consequencesinclude both the
stigma inherent in such a determination
and the deprivation of liberty for many
years.

In restatingits view that a personshouldbe held
accountableonly once for the sameoffense, the
Court noted that proceedingsin which one is
held accountablefor an offense"imposesheavy
pressuresandburdens-psychological,physical,
andfinancial - on the personcharged."

The Breed Court noted that jeopardy had at
tachedwhenthe defendantwas put to trial be
fore thefinder of facts.TheCourt appearedto be
offendedby the notion that an adjudicationfol
lowedby a criminal trial would give the prose
cution an opportunityto reviewthe defendant’s
defenseandevenhearthe defendanttestify. The
Court believed that such a procedurewould be
highly offensiveto our basicnotionsof fair play.

The effect of the Breed decisionwas to prevent
successivecriminalprosecutionsof ajuvenilefor
the sameconduct. In a recentNew York appel
late decision, In the Matter of the Appointmentof
Juan C. v. Cortines,1996 WL 533934 N.Y.A.D. 1
Dept., doublejeopardyprincipleswereapplied
in the context of criminal/civil proceedings.In
particular,the CortinesCourt held that a school
boardwas collaterallyestoppedfrom relitigating
a Family Courtdeterminationthata weaponwas
illegally seizedfrom a studenton school pro
perty.

In Cortines,the defendantwasobservedby a se
curity aide walking down the school hallway
andsuspectedthat the defendantwascarryinga
gun. According to the securityaide, something
that looked like a gun handle was pulling the
left side of the defendant’sjacket down. The
securityaidegrabbedthe defendantandfelt the
areawherehe suspectedthe gunwas located.A
gunwas found andthe defendantwascharged
in bothcriminal andschoolboard actions.
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During .a suppressionhearingin Family Court,
both the securityaide and the defendanttesti
fied. As part of the defendant’stestimony, the
defendantgave a demonstrationof how he car
ried the gun in hisjacketpocket.On the basisof
the defendant’stestimony, the court found the
security aide’s story unconvincing,suppressed
the gun, and dismissedthe charge.

Later, the schoolboardconducteda suspension
hearing. The school board hearingofficer ig
noredthe Family Court findings andfoundthat
the security aide had reasonablesuspicionto
believethat the defendantpossesseda gun. The
defendantwas suspendedfrom school for one
year. After several unsuccessful appeals,the
New York Appellate Division ruled that the
school board was bound by the principles of
collateralestoppel.

Collateral estoppelis an aspect of double jeo
pardy.Ashea Swenson,397 US 436, 25 L Ed 2d
469, 90 S Ct 1189 1970. Therefore,in line with
Halper and its progeny, it would appear that
civil/criminal distinctionsare no more disposi
tive with respectto collateralestoppelthan they
are with the more general double jeopardy
claims. However, collateral estoppelonly bars
the relitigation of a fact previouslyfound in the
defendant’sfavor anddoesnot necessarilybar a
secondactionconcerningthe samesubjectmat
ter. Thus, collateral estoppeland double jeo
pardyarenot conceptuallythe sameideas.

Therefore,the decisionin Cortinesnotwithstand
ing, it is possible that a court could rule that
doublejeopardy does not apply where a civil
sanctionhasremedialgoals. However,the very
fact that Cortines was decided on double jeo
pardy principles, does give the trial court the
opportunity, since the child has already been
punished,to dismiss the caseas a doublejeo
pardyviolation. Certainly,Halper, in which it is
stated that a sanction which does not solely
serve a remedial purpose is punishment, is
strongsupport for such a result. Furthermore,
proper applicationof the principles of double
jeopardyare an essentialpart of the juvenile’s
dueprocessrights.

Due processrequiresthata juvenile chargedin
Kentucky for conductwhich is violative of the
codeof studentconductbeafforded certainpro
ceduralprotections.For a schoolboardto impose
sanctionson a child, a hearing in conformity
with KItS 158.150mustbe held. Pursuantto the
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hearing,as notedin KItS 158.1502, the child is
endowedwith certainrights. First, the child is
entitled to an explanationof the evidenceif the
child denies the charge.Thus, the child is re
quired to either admit or deny the charge.
Second,the child is given the opportunity to
presenthis/her version of the facts. Thus, the
prosecutorhastheability to hearthe defendant’s
version of the controversy. This is the very
essenceof the proceduresfound offensive in
Breed.

KItS 158.1501aandb alsodefinethe conduct
which can result in suspensionor expulsion.
Most of this conduct requires a finding of
scienterand it hastraditionally beenviewed as
criminal. These are two of the factors enum
erated in the Mendoza-Martineztest in deter
mining whethera sanctionis punitive or remed
ial. Thus, whenever this particular statute is
invoked, a strong argumentcan be madethat
subsequentcriminal prosecutionfor the same
conductshould be barred on double jeopardy
grounds.

For a school to function efficiently and to pro
vide the bestpossiblelearningenvironment,dis

ruptive or disobedientchildren shouldbe pun
ished.However,if theschooldecidesto meteout
the punishment,criminal action may be fore
closedby doublejeopardyconsiderations.If the
schoolboardsanctionis merelyremedial,double
jeopardywill rarely, if ever,be implicated.If the
sanctionis strictly punitive,principlesof double
jeopardyare offendedby a secondproceeding
on the sameconduct.Wherea sanctionis mixed,
onethathasbothremedialandpunitive aspects,
double jeopardy may prevent a subsequent
action.
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The Kentucky Departmentof Public Advocacy’s1997
Evidence& PreservationManual 3rd Ed. is available
for $39.00, including postage& handling. This work
includesthe entire text of theKentuckyRulesof Evi
dence,Commentaryto eachrule written by Jefferson
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Tips on Basic Expert Consultation

While obtaining court approvedfunding still
remainsa majorobstacleto many defenseat
torneysseekingexpertassistance,it shouldnot
preventus from at least consulting with the
experts.

This article is not intendedto explainhow we
can obtain court approvedfunding for experts
sincethereareseveralwell reasonedarticlesin
previous publications of The Advocate that
addressthis problem.

This article doesaddressthe issuesinvolving
expert assistanceprior to seekingcourt ap
proved funding and is intendedto assistand
encourageall defenseattorneysto begin seek
ing expertassistancein developingtheir cases.
In today’s increasinglycomplex society,we, as
defense attorneys,are remiss in the repre
sentationof our clients if wedo notunderstand
the basics in locating and utilizing experts.
Certainly,we should not conclude that every
caserequiresthe assistanceof an expert;but
effective representationmandatesthat we be
able to distinguishand act upon those cases
that do.

When ShouldanExpert Be Consulted

We, defenseattorneys, acquire the skill and
knowledge to confidently use expertsin the
samemanneras we are continually acquiring
and enhancingour other legal talents. We
learn the basics and then build upon this
knowledge by incorporating it into our legal
practice.While no specialformula existsthat
dictateswhena casepresentsissuesfor which
an expertshould be consulted,it suffices to
statethat the usesfor expertsareasvariedas
are the fact patternsin our individual cases.
Oneeffective way of determiningwhen an ex
pert is neededin ourcasesis to brainstormthe
issuesthat arepresented.We needto useour
scantandpreciousfree time, or setasidetime,
to discussthe issuesin our caseswith others.
It is not necessaryto block long periodsof time
for brainstorming;but we do needto incorpor
atebrainstorminginto ourpractice,if we have
not doneso already.Brainstormingmaybe our
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most powerfuldefensetool becauseit usesthe
concentratedintellect of severalpeople.

In choosingwhen an expert should be con
sulted, we must decidewhetherthere are is-
suesin ourcaseswhichrequirethe knowledge,
skill, experience,training, or education of
personsotherthanthe lay witnessesto under
stand andexplain. In decidingif thoseissues
exist, we should focus our brainstormingses
sions, in part, on judge and juror empathy.
That is, we should decidewhat testimony or
facts would persuadeus, if we were a judge
ruling on a motion or a juror deciding the
verdict or setting the sentence,to decide in
favor of our client. In many cases we will
concludethatlay witnessescanprovideamuch
strongerimpetusfor a favorableruling, simply
becauseof their personal knowledge of the
facts. Some cases,however, will inevitably
necessitateconsultingan expert so that our
clients’ storiescanbe told in a knowledgeable,
articulate, andpersuasivemanner.Our deci
sion to consultwith expertsshouldincreaseas
we becomemore knowledgeablein the waysin
which theycan assistus.

Another invaluabletool for gaugingwhen we
shouldconsultour own expertsis to interview
the prosecution’sexperts.We can learn who
the prosecutionis usingasexpertsin a variety
of ways. These include: formal and informal
requestsfromthe prosecutorsor police;prelim
inary, suppression,or taint hearings;written
bill of particulars; and autopsicaland sero
logicalreports.While someof the prosecution’s
supposedexpertsare obviously prosecutorial
advocates,my experience,exceptin casesin
volving allegedchild victimization, hasshown
thatmostareextremelyhelpful andarewilling
to discusstheir findings freely with defense
attorneys.

Where to Locatean Expert to Consult

Once we have determinedthat an expert’s
assistancemay be needed,the next step, and
perhapsthe mostdifficult, is locating onewith
the knowledgeand desire to help a criminal
defendant.This, evenmorethanfunding,is the
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hurdle that preventsmost defenseattorneys
from using experts.We are overcome by the
immensefrustrationfrom not knowing where
to locatean expert,aswell asfrom discovering,
especiallyin allegedchild victimization cases,
that many privateexpertsare so repulsedby
the mereallegationsthat they areunwilling to
assistcriminal defendants.

Sinceexpertswilling to assistcriminal defen
dants are scarce,we needto beginour search
for peoplewith specializedknowledgeas soon
as possible. While talking with others we
should ask whetherthey haveusedan espec
ially talentedexpertin thepast.We shouldnot
limit ourselvesto criminal defenselawyers as
ouronly sourcefor locatingexperts.Our search
shouldbe broadento includeour supportstaff,
acquaintances,andfriends. Thesepeoplemay
be familiar with an obstetrician,gynecologist,
psychologist,or someoneelse with specialized
knowledgewho has provided valuable assist
ance to them in the past. We should always
rememberthat someof the most effective ad
vertisingfor lawyers, doctors, andother pro
fessionalshas been oral advertisementfrom
their own clients.

Another fertile, but seldomused,sourcefor lo
catingexperts is knowledgeacquiredby civil
attorneys.A largepercentageof the practiceof
civil law is devotedto working with expertsin
a wide variety of disciplines.Not only can civil
attorneyshelpus locateexperts,theymay also
be willing to discusshow theywere ableto use
a particularexperteffectively.

While attending seminars and lectures,we
should talk with the presenters,who may be
expertsthemselves,or whomayhaveemployed
expertsin their own cases.We should begin
compilingour owncollection of curricula vitae,
outlines, and handoutsfrom these seminars
and lecturesfor future use.While manyof the
expertsthat we encounterat theseseminars
may live long distancesfrom our courts,they
are accustomedto traveling those long dis
tancesin order to testii at pretrial hearings
and trials. With the use of telephone con
ferences,facsimile machines,and other tech
nologies theselong distancesshould no longer
be a block to consultingnationally recognized
experts.

49.

After reviewing the reportsfrom the autopsy,
serology,handwriting,andotherexaminations,
we needto contactthosewho preparedthere
ports. I have discoveredthat most preparers
are willing to openly discusstheir findings.
Most prosecutionexpertshaveallowed me to
recordmy interviewswith themandhaveeven
supplied me with items not provided by the
prosecutors.As with all witnesses,however,we
must rememberthe generalcaveatthat any
thing we revealto themmaybe relayedto the
prosecutor.While the expertmay or may not
contact the prosecutor,the wiser courseis to
actconservativelyin imparting our knowledge
of the case to the experts, but yet not so
cautiously as to nevercontacttheir experts.If
any prosecutionexpert refusesto discusshis
findings with us,we shouldqueryhim asto his
reluctancejust aswe would with a lay witness.
The particularreasonswhyan expertwouldre
fusedto discusshisfindings with defenseattor
neys can be quite varied and are outsidethe
scopeof this article, but almost always those
reasonswill provide ammunitionfor impeach
ment at trial.

The Departmentof Public Advocacy’s DPA
field offices and its main law library havethe
ExpertWitnessList, which should alsoaid us
in beginning our search for experts. While
DPA’s list is not exhaustive,it does contain
several competentexperts in over sixty dif
ferentareas.In addition, the DPA alsohasthe
ResourceCenter,which hasnumerousarticles,
transcriptsof experttestimony, andcurricula
vitae of the expertslisted in the Expert Wit
nessList.

Expertsmay also be locatedby readingbooks
andarticlesthat cover the particular subjects
in which questionshave arisen. Since the
authorsof those works havespent their own
time andenergywriting the articles,they are
often willing to continuethe disseminationof
informationby privately consultingwith de
fense attorneys.This is especiallytrue if the
articleswerewritten for defenseorientedpub
lications.

Another source for locating experts include
retired or semi-retiredprofessionalswho are
goodsamaritansor whoempathizeor sympath
ize with our clientsandtheir situations.While
theseexpertsmaynot want to actuallytestify,
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they can be a fountain of information, pro
viding uswith their opinions andliterature.

How to Consult anExpert

Before contactingthe expertsthat our search
has located,we needto obtain and review all
relevant discovery. In addition, we should
familiarize ourselveswith the basic ternñn
ology and literaturerelating to the issuesfor
which we feel the expert can provide assist
ance.An expert’stime, andespeciallythe time
of a talentedexpert,will be just as limited as
our own time. Therefore,having taken these
preliminary stepsbeforecontactingthe expert
will make our initial consultationmore pro
ductive. We should requestto meetwith the
expert, if possible,andhave him suggestor
supply any additional literaturethat he may
wish usto review.We maynot be able to meet
with the expertbefore obtainingfunding, but
we shouldat leastbe ableto get the literature.
The literatureshouldnot only helpus in edu
catingourselves,but it shouldalsoenableusto
educatethe courts as to our need for expert
assistance.This literature, if madea part of
the record,can alsobe usedto showtheappel
latecourtsthat expertassistancewas needed
at the trial level.

Unlesswe are familiar with a particular ex
pert, we should continueour searchuntil we
feel comfortablethat the expertwe choosecan
meet the needs of our case. Deciding on a
particular expert is not always easy, but we
needto employ the sametechniquesin choos
ing expertsfor our casesaswe do in choosing
expertsto assistus in our personallives. For
instance,we need to make someof the same
considerationsthatwewouldmakein choosing
a pediatricianfor our children,a mechanicfor
ourvehicle, a dentistfor our teeth, or others.

While consultingwith the expertsthat we feel
maybe helpful,we shouldrequestthem to pro
vide uswith the namesof otherattorneysthat
haveemployedthem in the past.Someexperts
may feel uncomfortablewith this request,but
those expertswho are truly professionalwill
not feel threatenedbut may even suggestit
themselves.Whenwe contacttheexpert’sform
er employers,we should requesta critique of
the expert’sstrengthsandweaknessesandany
particular strategiesfor which the expertwas
used.

We should alwaysrememberthat expertsare
motivatednot only by moneyandprestigebut
also by their senseof professionalism.There
fore, weneedto energizeourexperts,whenever
possible,by pointing out that by helping our
clients they arealsopreventingthe decadence
of their own profession.For example, honest
and knowledgeablegynecologists are some
times outraged at the dubious conclusions
reachedby some medical personnel in sex
abusecases.

Why Consult anExpert

The best reasonto consult expertsis so our
clients’ storiescan be presentedin an intel
ligent, knowledgeable,andpersuasivemanner.
An expertcan provide us with the necessary
ammunitionto launchourown attackor rebuff
an attackby the prosecution.Therefore,evenif
the expertneverappearsin court to testify, he
can still provide us with the knowledgeand
assistanceto understandtechnical writings
andto properlypreparefor crossexaminations.

Technologicaldevelopmentsin areassuch as
DNA, blood spatter, and gunshot analyses,
havebeenenormouswithin recentyears.This
technologyhasprovidedlucrativeemployment
for numerouslaboratoriesandagenciesacross
the country. Many of theselaboratoriesand
agencieshave either by design or accident
placedthemselvesin selfservingenvironments
with no controlsor checkshavingbeenplaced
upon them.Much of the new technologies,and
especiallythe methodsof using thesetechno
logies,havenot beenexaminedby critical peer
reviewandhaveconsequentlybeenacceptedby
courtswith only moderatereview. Peoplewho
are knowledgeablein thesetechnologiesneed
to be consultedso that our clients do not fall
prey to misleadingor falseconclusionsreached
by prosecutionexperts.Few areasof anydisci
pline are acceptedwithout some professional
disagreement,so we need to arm ourselves
with thesediffering opinionsso that we canen
lighten thejudgesandjuries before whom we
practice.

With the increasein the numberof peoplewill
ing to testify as expertscomesthe likelihood
that theywill somedaytestify againstdefense
attorneys.For instance,if a trial attorneydoes
not consultwith an expertanda defendantis
convicted,then the expertmaylater testify at
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a post-conviction hearing regardingthe val
uableassistancehe could haveprovidedhadhe
beenconsultedby the trial attorney.Therefore,
failing to at least consultwith an expertcould
lead to an RCr. 11.42 motion or lawsuit being
filed againstthe trial attorney.With all of the
nuancesin criminal law for which defenseat
torneys are held accountable,we should not
feelanyreluctancein askingfor help in under
standingother technological and specialized
fields.

Conclusion

While there are a plethora of reasonsnot to
call an expert to actually testify, the only
reasonnot to at leastconsultwith an expertis

4

becausethefactspresentedin the caseneedno
furtherexplanationthanthat suppliedby the
lay witnesses.Defenseattorneysarepresented
with this type of casedaily, but too often we
allow the toneanddirection of our casesto be
setby the misdiagnosis,incompetence,or char
latanism of the prosecution’sexperts.There
fore, I encourageall defenseattorneysto seize
control of their casesby addingto their roper
toiresthe ability to locateandutilize expertsin
their practice.

AUSTIN PRICE
Attorney at Law
P.O. Box 1340
Whitley City, Kentucky 42653
Tel: 606 376-5931
Fax: 606 677-4401

* . MEDIA ADVISORY,,

Truths, flaltTntths, and Liest Myths and Realities About Crime and Pnnh,slin’ent

The 1996political campaignseasonhasfeaturedcompeting soundbites’ aboutcrime andcriminal justice policy. Both at a
nationalandlocal level, candidates are attemptingto sound "tough" on crime, often repeating simplistic solutionsto a complex
problem.

"Truths, Half-Truths, and Lies: Myths and Reaiities About Crime and Punishment,’ by Marc Mauer and Malcolm Young,
examines ten of the most commonly voiced assumptions about crime policy and finds them to be either misleading or
untruthful. Among the myths examined by the report are the following:

* ‘Prison population increases lead to a drop in crime."
* Despite a continuous rise in the prison population from 200,000 in 1973 to 1,1 million in 1995, both violent crime

and overall crime rates have had periods of rise and fall during this time.
* Despite harsher punishments for violent offenders and in spite of recent declines in homicide nationally, homicide

rates in many major cities are far higher than twenty-five years ago: 71% higher in Los Angeles, 85% in Phoenix,
213% in Milwaukee and 329% in New Orleans.

* ‘Most offenders are incarcerated for a violent offense."
* In 1991 the most recent year for which data are available 53% of state prison inmates were incarcerated for a

nonviolent property or drug offense, an increase from 45% in 1986. In federal prisons, 59% of inmates are
incarcerated for drug offenses alone.

* Approximately about 400,000 state prison inmates -- 38% of the total -. have no current or prior convictions for a
violent offense.

* ‘A coming generation of ‘superpredators’ will initiate a crime wave unlike any we’ve seen before."
* The much-proclaimed 23% rise in the number of young males by the year 2005 will result in fewer young males than

were in the population in 1980.
* Projections that 270,000 of these young males will be "super predators" are based on all males under the age of 18,

thus including toddlers as well as teenagers. FBI data, though, show that 93% of juvenile arrests are forjuveniles
over the age of 13,

Other assumptions analyzed in the report include:
* "Higher rates of African American incarceration are due to their increasing crime rate&"
* ‘Prisons today are country clubs and are too soft on offenders.’
* ‘Locking up more offenders saves money by reducing crime-"
* "Offenders under supervision in the community on probation or parole are responsible for most violent crime.’

The SentencingProjectis a national non-profit organization that conducts research on crimeand criminal justice policy. Copies
of the report are available for $5 from The Sentencing P’qject, ‘9is F St., N.W., Suite 501, Washington, D.C. 20004; 202
628-0871. Members of the Press: Marc Mauer and Malcolm Young of The SentencingProject are available for interviews;
Tel: 202 628-0871.



4 TheAdvocate,Vol. 19, No. 2, March, 1997

West’s Review

Commonwealthv. Gross, Ky.,
95-SC-773-DG,10/24196

Savagev. Commonwealth,Ky.,
95 SC-386-MR, 10/24/96

Hudsonv. Commonwealth,Ky,
932 &W.2d 371 1996

Adamsti. Commonwealth,Ky.App.,
931 S.W.2d465 1996

Hedgesv. Commonwealth,Ky.,
95-SC-999-DG,1121196

Commonwealthv. Anderson,Ky.,
934 S.W.2d276 1996

Commonwealthv. Halsell,
Arick Williams ti. Commonwealth,&
Commonwealthti. Boris Williams,Ky.,
934 S.W.2d552 11/21196amended11/26/96

Westv. Commonwealth,Ky.App.,
935 S.W.2d 35 1996

Commonwealthv. Britt, Ky.App.,
96.-CA-00019-MR,1110/97

Commonwealthv. Taber, Ky.,
95-SC-591-DG,1/30/97

Brock v. Commonwealth,Ky.,
94-SC-1001-MR,1/30/97

52

Commonwealthv. Gross,Ky.,
95-SC-773-DG, 10/24/96

Theissuein this caseis whetheracircuit court
hasjurisdiction to enter a probatedsentence
after a defendant’sconviction has been af
firmed on appeal.

Gross was convicted in the Fayette Circuit
Court in February,1992, of first degreerape
and seconddegreeburglary. Final judgment,
sentencingGross to thirteen years imprison
ment,wasenteredon March 9, 1992.

Grosswasreleasedon bond pendinghis appeal
of his convictions.The KentuckyCourt of Ap
peals affirmed Gross’ convictions and this
Court deniedGross’ motion for discretionary
review.

Gross then filed a motion in the trial court
seekingmodification of his thirteenyearsen
tenceandrequestingprobationor conditional
discharge. Gross failed to cite any nile of
procedureauthorizing such a request. The
Commonwealthobjectedon the ground that
under CR 59.05 the trial court lackedjuris
diction to modify Gross’ sentencesince more
than two yearshadpassedsincethe entry of
the final judgment.The trial court believedit
retained"continuingjurisdiction,until thetime
has run to preclude shock probation." It
grantedGross’ requestandplacedhim on pro
bationfor five yearson conditionthathe serve
six months in jail andmeetother conditions
relating to community service and work re
lease.The trial court also noted that at the
time of the original sentencing,it had mis
takenlybelievedGrosswasnot eligible for pro
bation, andit hadnot considereda suspended
sentenceasrequiredunder KRS 533.010,

Julie Nsimbin
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The Commonwealthappealedthe trial court’s
order grantingGrossprobation,andthe Court
of Appeals affirmed in a two to one decision.
TheCourt of Appealsrecognizedthetrial court
lackedjurisdiction to modi& Gross’ sentence
under CR 59.05, but found authority for the
modification in CR 60.02 becausethe original
sentencingwasmadeunderthemistakenbelief
that probation was not available. The Ken
tucky SupremeCourt grantedthe Common
wealth’smotion for discretionaryreview.

The Kentucky SupremeCourt reversedthe
opinion of the Court of Appealsandremanded
the case to the Fayette Circuit Court for
reinstatementof the original thirteen year
sentence.The Supreme Court reasoned as
follows.

First, underCR 59.05a final judgmentmaybe
altered,amendedor vacatedwithin ten days
after its entry. Thus,the trial court lostjuris
diction to amendGross’ sentenceto probation.
The Court rejectedGross’ argument,and the
holding of the Court of Appeals, that the trial
court had continuingjurisdiction under KRS
439.265the shockprobationstatuteuntil the
time for applyingshockprobationhasexpired.

The Court also rejectedGross’ argumentthat
thetrial courtcould amendits judgmentunder
the recentcaseof Potter v. Eli Lilly and Co.,
Ky., 926 S.W.2d449 1996,which appliesonly
in the extraordinarycircumstanceswhere a
fraud hasbeenperpetratedupon the court.

The Court also rejectedthe trial court’s belief
that it could amendGross’ sentencebecause
originally it had not considereda suspended
sentenceas requiredunderKRS 533.010.The
KentuckySupremeCourt statedthat "[a] mere
error of law does not reinstate jurisdiction
which hasbeenlost,"

The Court also found that the Court of Ap
peals’ reliance on CR 60.02 was misplaced.
First, neitherGross nor the trial court relied
on CR 60.02 as a basis for modification of
Gross’ sentence.Second,the motion to modify
was not madewithin one yearof the entry of
judgmentas requiredby CR 60.02. Third, the
trial court’s order modifying Gross’ sentence
indicatedthe presentencereport hadmistak
enly statedGrosswasnot eligible for probation
becauseof his convictions.Grossneverchal
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lengedthis statementathis sentencinghearing
or on direct appeal.It wasonly after Grosslost
his direct appealthat he arguedto the trial
court thathis convictionswere eligible for pro
bation.Becausethis claimappearedon the face
of the recordandcould havebeenchallengedat
the sentencinghearingor on direct appeal,the
Court found this argumentwas not properly
preservedfor reviewand ‘appearsto be barred
from anycollateralattackwhetherby CR 60.02
or otherwise." Fourth, the Court statedthat
evenif the issuehadbeenproperly preserved
for review, an error of law is not sufficient to
permit the reopeningof the judgment.

Savagev, Commonwealth,Ky.,
95-SC-386-MR,10/24/96

The issuein this caseis whetherSavage’scon
fession should havebeensuppressedbecause
after his arrestpursuantto a warranthe was
taken to a robbery squad office for inter
rogationbeforebeingbroughtbeforeajudgeas
requiredby RCr 3.02.

In a four to threeopinion, the KentuckySup
reme Court upheldthe admissionof Savage’s
post-arrestconfession.The majority of the
Court reasonedas follows.

Savagewas arrestedpursuantto a warrant
which directed the arresting officer to bring
him forthwith beforeajudge. Thewarrantalso
containeda yellow post-it note on which was
written the instruction to contact any city
police robbery detective for interview before
booking. After Savagewasarrested,the Louis
ville police officers followed the directions of
the post-it note ratherthan the mandatesof
RCr 3.021 which states that "{a]n officer
makingan arrestundera warrantissuedupon
a complaint shall take the arrestedperson
without unnecessarydelay before a judge as
commandedin the warrant."

Upon beingtakento the robbery squadoffice
SavagewasgivenhisMiranda rightswhich he
waived, both in writing and on the tape re
cordedstatement.After spendingtwo hours in
the robberysquadoffice, Savagewas takento
the JeffersonCountyJail and thentakenbe
fore a judicial officer as requiredby RCr 3.02.

I I
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Savagearguedhis confessionshouldhavebeen
suppressedbecausethe police did not obey the
procedurallanguageof the warrant.

In upholdingthe admissionof Savage’sstate
ment, the majority pointsout that Savagedid
not show that the delay was unnecessaryor
thatanyprejudiceresultedto his fundamental
rights from thedelay.The majorityalsoadmits
the police failed to comply with "the literal
mandates"of RCr 3.02, but since there was
neither coercion or duress in obtaining the
confession,therewas not a flagrant disregard
for the nile. The majority cites Smith v.
Commonwealth,Ky., 920 S.W.2d 514 1996,
for the proposition that unnecessarydelay
shouldnot invalidateanyconfessionmadedur
ing the post-arrest period unless coercive
tacticswereused.Theconcurringopinionnotes
that the main issue in Smith,supra,was not
unnecessarydelay and said languageshould
only be consideredas dicta.

The majorityopinionstatestheMiranda warn
ings and the Rules of Criminal Procedurepro
tect the accused’sconstitutionalrights. Since
Savagewas twice given his Miranda rights
prior to his post-arrest andpre-jail interview,
andsincehe was takenbefore a judge within
a coupleof hours,themajority found no consti
tutional violations. The Courtstatesthat a de
lay of a few hoursis not presumptivelyillegal.
The Court goes on to state that "[t]o require
law enforcementto take an arresteeforthwith
before a judge is not consistentwith the or
derly operationof ourcourts."

By contrast,the concurringopinionstatesthat
unnecessarydelayis not the real issue in this
case.Thereal issueis whetherthe police, after
they apprehenda suspectpursuantto an ar
rest warrant, should have the discretionary
powerto determinewhetherto follow the dic
tatesof thewarrantor to alter it andtakethe
suspectto their ownarenaandinterrogatehim
beforebringinghim beforeajudge.Theopinion
statesthe Court should be wary of issuing
opinions which, in effect, give the police the
discretionarypower to do what they will with
a defendantin a warrantcase.

The concurringopinion finds a clear violation
of RCr 3.02. Although statingSavage’sconvic
tion should be affirmed, it pointsout that fu
tureconvictionsobtainedundersimilarcircum
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stancesshouldbe consideredto havebeenob
tained in bad faith and should be open to
reversal.

A secondissueaddressedby the Court in this
casewaswhetherthe entire office of the Com
monwealthAttorney shouldhavebeendisqual
ified from this prosecutionbecauseSavage’s
appointed counsel left the public defender’s
office andbecamean assistantcommonwealth’s
attorney.The Court found the trial court pro
perly held a hearingpursuantto Whitaker v.
Commonwealth,Ky., 895 S.W.2d953 1995, to
determinethedepthof the attorney/clientrela
tionshipandproperlyconcludedthatappointed
counsel’s representationof Savagewas "per
functory," andshedid not have any communi
cation with the attorney prosecutingSavage.
The Court statedthe trial court’s conclusion
was not clearly erroneousandthus would not
be disturbedon appeal.

Savage’sconviction wasaffirmed.

Hudson v. Commonwealth,Ky.,
932 S.W.2d 371 10/24/96

On March 1, 1988, Hudson began servinga
fourteenyear sentencein an Indianaprison.
One year later, Hudsonpledguilty to charges
pendingagainsthim in HopkinsCircuit Court,
in Kentucky, in exchangefor a twenty year
sentenceto run concurrentlywith his Indiana
sentence,He wasthenreturnedto the Indiana
prison.OnMarch 1, 1995,Hudsonwasparoled.

Upon his releasefrom the Indianaprison, he
was deliveredto the Kentucky Departmentof
Correctionsto beginserving[the remainderof]
his Kentucky sentence.

Hudson filed a petition for a writ of habeas
corpusbasedon the caseof .8 rock v. Sowders,
Ky., 610 S.W.2d 591 1980. The Lyon Circuit
Court deniedthe writ andthe KentuckyCourt
of Appealsaffirmed the denialof the writ. The
KentuckySupremeCourt granteddiscretionary
review.

Hudsonarguedthat under the facts of frock,
supra, he was entitled to immediaterelease
from custody. The Kentucky SupremeCourt
foundBrock factually distinguishable.
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At the time Hudsonfiled his petition for a writ
of habeascorpus,andat thetime the appellate
briefs were filed, the facts of Hudson’scasefit
within the factsin frock. However,afterHud
son’s motion for discretionary review was
grantedbut before oral argument,the Com
monwealthfiled documentswith theKentucky
SupremeCourt indicatingthat theIndianaDe
partment of CorrectionshaddischargedHud
son from paroleon March 1, 1996. The Court
foundthis fact of releasedispositive.

Thedecisionin Broth waspremisedon thefact
that at the time of Brock’s detentionin Ken
tucky, he possibly remainedunder the juris
diction of the Indianaauthorities.

By contrast, as of March 1, 1996, Hudson’s
maximumIndiana sentencehadexpired. Be
causeHudson’s Kentucky sentenceis longer
than the maximum Indianaterm, he is now
lawfully underthejurisdiction of the Kentucky
prison system.Since Hudson is not being il
legally detainedin Kentucky, he is not entitled
to a writ of habeascorpus.

In a related argument, Hudson asked the
Court to granthim anadditionaloneyearcred
it againsthis Kentucky sentencefor the one
yearhe spenton parolein Indianain addition
to the seven years he spent in the Indiana
prison. Although such a credit wasgrantedin
Brock, it was becauseat that time Indiana
gavean inmate"credit-time" when an inmate
wason parole.However, sincethe Brock opin
ion, Indianahasrevisedits parolestatutesso
a personnow does not earncredit time while
on parole or probation.Thus, Hudson is en
titled to credit for the sevenyearshe servedin
the Indianaprison,but no more.

The Court of Appealsopinionwas affirmed.

Adamsv. Commonwealth,Ky.App.,
931 S.W.2d465 10/4/96

After a jury trial, Adams was found guilty of
third degreetrafficking in a controlled sub
stance,seconddegreepossessionof acontrolled
substanceand possessionof marijuana,The
penalty for each offensewas enhancedunder
KRS 218A.992becauseAdams was in posses
sion of a firearm at the time the offenseswere
committed.

Adams raised the following issues on appeal
from his convictions.

First, Adams arguedhe wasentitled to a dis
missalof the chargesbecausethe Boyd County
police officer who arrestedhim lacked the
authority to arrest him becausehe did not
meet the definition of a "peaceofficer" in KRS
431.0053. The Court of Appeals disagreed,
pointingout the definition of peaceofficer cited
by Adamsis limited to arrestsin domesticvio
lence situationswhich was not the fact situa
tion in Adams’ case.

Second,Adams arguedit waserror to enhance
his sentencesunderKRS 218A.992becausethe
statuteis unconstitutionallyvague,over broad,
andarbitrary.The Court of Appealsheld this
claim lacked merit becausethe statutegives
clear noticethat a personwhoviolatesthepro
visions of ChapterKRS 218A while in the
possessionof a firearm will be subjectto an
enhancedpenalty.

Third, Adams arguedhis right to be free from
multiple punishmentfor a single act was vio
latedwhenthe trial courtusedthe singleactof
possessionof a firearm to enhancethe penalty
on each of the three substantiveoffensesof
which he was convicted.The Court of Appeals
disagreed.It pointed out that possessionof a
firearm is not anindependentcriminal offense.
It simply definesa particular status for pur
posesof punishment.The possessionof a fire
arm is not an elementnecessaryto determine
guilt of the substantivedrug offenses.Thus,
the repeateduseof the samefact, that Adams
was in possessionof a firearm when he com
mitted the substantivedrug offenses, to en
hancethe punishmentfor the drugoffensesdid
not constitutea doublejeopardyviolation.

Fourth, Adamsarguedthe warrantlesssearch
wasillegal andthe evidenceseizedshouldhave
beensuppressed.The facts were that Adams
wasseenspeedingby a Boyd Countypolice of
ficer. The officer pursuedAdams for several
blocks. JustbeforeAdamsstopped,the officer
saw Adams throw something out of his car
window into the bedof a pickup truck parked
on the street. Adams was arrested for at
tempting to elude the police. A search of
Adams’person,incidentto hisarrest,produced
$1,044.00in cashandthreebottlesof prescrip
tion medication,oneof which was unmarked.
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A blue bank bagcontainingvarious pills was
retrievedfrom the pickup truck bed.A search
of Adams’ car turned up a loaded .32 caliber
handgunanda box with threegramsof mari
juana.TheCourt of Appealsheldthe warrant-
less searehof the pickup truck bedwas not
unreasonablebecauseAdams hadno expecta
tion of privacy in either the pickup truck
which did not belongto him or the bankbag
which he hadthrownaway.The Court of Ap
peals also held the warrantlesssearch of
Adams’vehiclewasproperunder U.S. v. Ross,
102 S.Ct. 2157 1982.

Adams’ convictionsandenhancedpunishment
were affirmed.

Hedgesv. Commonwealth,Ky.,
95-SC-999-DG,11/21/96

Hedgeswaschargedwith first degreeburglary
and being a seconddegree persistentfelony
ofFender.After a jury trial, at which the trial
courtdeniedhismotion for a directedverdictof
acquittalas to all degreesof burglary because
no weaponwas used andno physical injury
was sustainedby his wife, he wasconvictedof
seconddegreeburglaryandbeing a PFO li

The facts giving rise to the burglary charge
werethe following. Hedgeswasseparatedfrom
his wife andwas under a DomesticViolence
EmergencyProtectiveOrderDVO. Theterms
of the DVO prohibitedHedgesfrom committing
actsof violenceagainsthis estrangedwife or
to dispose of or damagethe couple’s property.
The DVO did not containa "no contact"provi
sion.

Hedgeswentto hisestrangedwife’s apartment
one night and askedto enterto use the tele
phone.He apparentlyhadbeendrinking. Hed
ges’ wife was hesitant about letting him in
becausea malefriend wasvisiting at thetime.
After instructingthemalefriend to wait in the
bedroom and lock the door, Hedgeswas al
lowed to enter the apartment.Hearing noise
coming from the bedroom,Hedgeswent to in
vestigate.Heforcedthebedroomdooropenand
sawthe man diving out the window. Incensed
over finding a manin his wife’s bedroom,Hed
gesdamagedseveralpiecesof the couple’spro
perty [in violation of the DVOII. Hedges’wife
called the police, after which Hedgesgrabbed
her by the neckbut causedher no physical
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injury according to Hedges’ wife’s testimony
and the police investigation.

On appeal,Hedgesseconddegreeburglarycon
viction was affirmed by the Court of Appeals.
The KentuckySupremeCourtgrantedHedges’
motion for discretionaryreview and, in a four
to three opinion, reversedthe decision of the
Court of Appeals.

A personcommitsseconddegreeburglarywhen
with the intent to commit a crime, he know
ingly entersor remainsunlawfully in a dwell
ing.

The Kentucky SupremeCourt concludedthere
was no evidenceHedgesintendedto commita
crime whenhe lawfully enteredhis estranged
wife’s apartment.The Court also concluded
Hedges’ violation of the DVO, without other
evidencesufficientto showhis intentto commit
an independentcrime, could not be used to
support a finding of burglary. The Court dis
tinguishedMcCarthy v. Commonwealth,Ky.,
867 S.W.2d4691993. The Court furthercon
cluded no evidenceof an intent to commit a
crime existedat thetime Hedges’wife revoked
herpermissionallowing him to bein theapart
ment, if she revoked her permission at all.
Thus Hedgesdid not un.lawflully remainin his
wife’s apartmentwith the intent to commit a
crime.

By contrast,the Courtof AppealsfoundHedges
intendedto commit assaultwhen he entered
the apartment and, relying on McCarthy,
supra,found a violation of a DVO maybe used
to showintent to commit a crime.

Addressingthe Commonwealth’s claim that
Hedges’ directed verdict motion was not pro
perly preservedfor review becausehe only
movedfor a directedverdict on the first degree
burglary chargeanddid not objectto giving a
seconddegreeburglary instruction,the Ken
tuckySupremeCourt,distinguishingCampbell
v. Commonwealth,Ky., 564 S.W.2d 528, 530
1978, statedbecauseHedges’directedverdict
motion wasbasedon theclaim thattherecould
be no theory under which he could be found
guilty of burglary, the directedverdict motion
extendedto the lesserincludedoffensesanda
separateobjectionto the instructionswas not
necessary.

I I
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The KentuckySupremeCourt madeit clear it
was not holding that if a person lawfully
entersanother’sproperty,hehascarteblanche
to engage in criminal conduct. If a lawfully
admittedpersoncommitsassault,theft or any
other crime, he may be prosecutedfor those
crimes.By contrast,the Court saidit washold
ing that misconductor criminal conductdoes
not becomeburglary solely by reasonof said
acthavingbeencommittedon the propertyof
another.

Because,underthe facts of this case,it would
have beenclearly unreasonablefor a jury to
havefoundHedgesguilty of burglary, his con
viction was reversed.

Commonwealthv.Anderson,Ky.,
934 S.W.2d276 11121/96

KathyAndersonwasindictedfor themurderof
her live-in boyfriend. Andersonpled guilty to
first degreemanslaughterin exchangefor a fif
teenyearsentence.As part of the plea agree
ment,Andersonwasgivenan evidentiaryhear
ing at which she could presentevidence to
establishshewasa victim of domesticviolence
or abuse.If Andersonprevailed,shewould be
exemptfrom the more severeviolent offender
provision of KRS 439.34011which requiresa
defendantto serve50% of her sentencebefore
becomingeligible for parole.The statutedoes
not apply to a personwhohasbeendetermined
by a court to havebeena victim of domestic
violence or abuse.

At the evidentiaryhearing,the only evidence
Andersonpresentedwas the testimonyof psy
chologistDr. AnnaWilson. Dr. Wilsontestified
Andersonsufferedfrom "batteredwomansyn
drome" and she killed her boyfriend in self-
defense.Dr. Wilson’stestimonywasbasedsole
ly on information she was told by Anderson
andcourt records.

The trial court was skeptical of Dr. Wilson’s
testimony because no independent evidence
wasofferedto veri& the facts. The courtruled
it could not find in Anderson’s favor based
solely on the unsworn, uncorroboratedstate
mentsof Andersonto Dr. Wilson.

On appeal,the Court of Appealsheld the trial
court erredby requiringAndersonto prove she
was a victim of domesticviolence or abuse by
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a preponderanceof the evidenceand vacated
the trial court’s order.It remandedthe caseto
the trial court to determinewhetherAnderson
hadproduced"somecredibleevidence"or "any
relevant evidence"to substantiateher claim.

The Kentucky Supreme Court granted the
Commonwealth’smotion for discretionaryre
view to determinethe properstandardof proof
necessaryto establisha personis a victim of
domesticviolence and thus exempt from the
50% rule of the violent offender statute.

Relyingon thestatutesdealingwith thestand
ard of proofnecessaryto obtain an emergency
protectiveorder, KRS Chapter403, the Ken
tuckySupremeCourt heldtheproperstandard
is the "preponderanceof theevidence"standard
setout in KRS 403.740.This standard requires
"the evidencebelieved by the fact-finder be
sufficient that the defendantwas more likely
than not to have been a victim of domestic
violence."

Since the trial court was not requiredto be
lieve Dr. Wilson’s testimony, the trial court’s
finding that Andersonwas not a victim of do
mesticviolence or abusewasbasedon thepro
per preponderanceof the evidence standard
andwas not clearly erroneous.

The opinion of the Court of Appeals was re
versed and the trial court’s order was rein
stated.

Commonwealthv. Halsell,
Arick Williams v. Commonwealth,&

Commonwealthv. Boris Williams,
Ky., 934 S.W.2d552

11/21/96amended11/26/96

The issue in this appeal is twofold. The first
issue is whetherthe amendedversion of KRS
635.0204is constitutional.Thesecondissueis
whether there is an irreconcilable statutory
conflict between KRS 635.0204 and KRS
640.010necessitatingthe invalidation of the
amendmentto KRS 635.0204.

Theamendedversionof KRS 635.0204states,
in part,a child over the ageof 14 chargedwith
a felony involving the useof a firearm "shall be
tried in the circuit court asan adult defendant
and shall be subjectto the samepenaltiesas
an adult

defendant
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ThethreedefendantsarguedKRS 635.0204is
an unconstitutionalattemptto prescribecircuit
courtjurisdictionin violation of Sections1125
and 1136 of the KentuckyConstitution.

Oncethe district courtdeterminesthereis rea
sonablecauseto believethe accusedis a child
over the ageof 14 andis chargedwith a felony
involving the useof a firearm, KRS 635.0204
limits the jurisdiction of the district court to
act further. Under Section 1136, district
courts are courts of limited jurisdiction which
exerciseoriginal jurisdiction only as may be
providedby the legislature.TheKentuckySup
remeCourt held that under Section 1136 of
the Kentucky Constitution, it is within the
prerogativeof the legislatureto place limita
tionson thejurisdictionof district court.Under
Section 1125, circuit courts have original
jurisdiction of all justiciable causesnot vested
in some other court. Thus, once the district
court’s jurisdiction is properly limited, the
circuit court becomesvestedwith jurisdiction
as to that particularclassof offenders.Hence,
the Kentucky SupremeCourt heldtheamend
ed statuteis constitutional.

The secondor alternativeargumentpresented
by the defendantswasthatthe requirementsof
KItS 635.0204are irreconcilable with KRS
640.0102.Relyingon its duty to try to harm
onizetheinterpretationof the law so as to give
effect to bothstatutes,if possible,theKentucky
SupremeCourt found the two statutoryprovi
sionscould be harmonized.The Court stated:

Whether it is determined at a pre
liminary hearing described in KRS
640.0102 or prior to an adjudicatory
hearingasdescribedin KRS 635.0201,
once the district court has reasonable
causeto believe that a child before the
courthascommitteda firearm felony as
described in subsection 4 of KRS
635.020,jurisdiction vests in the circuit
court, the provisions of KRS 640.010
2b and c to the contrary notwith
standing.

The Court alsofound the defendants’constitu
tional challengesunder Sections27 and 28 of
the KentuckyConstitutionlackedmerit.
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Westv. Commonwealth,Ky.App.,
935 S.W.2d315 12/6/96

RussellandAnnWest,husbandandwife, were
indicted for seconddegreemanslaughterand
complicity to seconddegreemanslaughter,re
spectively,as a result of the deathof Russell’s
54 yearold disabledsister.Thejury foundRus
sell guilty of recklesshomicideandAnn guilty
of complicity to recklesshomicide.

TheWestswereallegedto havecausedthesis
ter’s deathby their failure to adequatelycare
for her physicalneedsandto securethemedi
cal assistancesherequired.At trial, therewas
substantialevidencethatRussellhadassumed
the duty of careandwasactingin the capacity
of "caretaker"asdefinedin KItS 209.020.The
medicaltestimonywas that caretakerneglect
ultimately led to the sister’sdeath.

On appeal, the Wests presentedtwo argu
ments.First, they claimedthey did not havea
duty to care for Russell’s sister or to provide
herwith medicalcareso they could not be con
victed of an offense basedupon the failure to
provide suchcare.

TheCourt of Appealsdisagreedandstatedthat
before the Westscould be found guilty, there

hadto exista legal duty owed by them to the
victim. "A finding of legal duty is a critical
elementof the crimecharged.As statedin KRS
501.030 and demonstratedby caselaw, the
failure to performa duty imposedby law may
create criminal liability.’ The Court further
statedthe duty of care mustbe foundoutside
the definition of the crime itself seconddegree
manslaughteror recklesshomicide.It maybe
found in thecommonlaw or in anotherstatute.
The Court foundthe legal duty in KRS 209.020
6 which states:

‘Caretaker’ means an individual...who
hasthe responsibilityfor the care of the
adult asa result of family relationship,
or who has assumedthe responsibility
for the care of the adult personvolun
tarily, or by contract,or agreement....

The Wests’ secondargumentwas the evidence
was insufficient to establishthe crime of reck
less homicide. The Court of Appeals held it
would not havebeenunreasonable,basedon
the evidence,for thejury to havebelievedthat
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Russell acted recklessly with respect to his
duty toward his sister or that Ann actedas a
complicitor with regard to the commissionof
the crime.

The defendantsconvictionswereaffirmed.

Commonwealthv.Britt, Ky.App.,
96-CA-00019-MR,1/10/97

This case was decided by the full Court of
Appealssitting en banc.

Seventeenyearold Brad Britt robbeda conven
ience store armed with a gun. The district
judge conducteda preliminary hearing,found
probable cause to believe Britt committed a
robberywith a firearm andthat hewasover 14
years old, and transferredthe caseto circuit
court. The grandjury indicted Britt for first
degreerobberyandBritt entereda guilty plea.

The plea agreementnotedthat the Common
wealthopposedprobationbecauseKRS 533.060
1 prohibitsprobationfor a personconvictedof
an offenseinvolving the useof a weapon.Britt
was sentencedto ten yearsin prison, but the
circuit courtruled he waseligible for probation
becausehe was a "youthful offender" andsub
ject to the JuvenileCode.The Commonwealth
appealed.

The issueon appealwaswhetherBritt was el
igible for probation. The Court of Appeals
statedthe resolution of this issue turned on
whether Britt is classified as a "youthful of
fender’ or as an "adult defender."

A majority of six Judgesof the Court of Ap
pealsfive JudgesdissentedandoneJudgedid
not sit heldthat by enactingKRS 635.0204,
the Legislature createda new classification
under which offenders fourteento seventeen
yearsof agewho commit a felony with a fire
arm areto betreatedas adultsfor all purposes
relatedto that crime, and not as a juvenile
pursuantto KItS Chapter640.

Thus,sinceBritt wasan adult offenderwho no
longer had the protections of the Juvenile
Code, he was not eligible for probation. The
trial court’s order that Britt was eligible for
probation was reversedand the casewas re
mandedfor impositionof thetenyearsentence.
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The dissentersmaintainedthe Legislaturedid
not intendfor [ES 635.0204to abrogatethe
youthful offender status for juvenile firearm
felonies.

Commonwealthv. Taber,Ky.,
95-SC-591-DG,1/30/97

On February3, 1992, Taberwas indicted for
nine offensesarising out of a break-in at a
business.Trial was set for April 1992. Taber
movedfor andwas granteda continuanceand
trial was rescheduledfor September,1992.
When the Septembertrial date arrived, the
trial court, on its own motion, continuedthe
trial until November6, 1992. On October 1,
1992,Taberassertedhis right to a speedytrial
andmovedto dismiss the indictment,but the
court refused. Shortly before the November
trial date,the Commonwealthmovedfor a con
tinuancedueto the unavailabilityof threewit
nesses.Taberobjectedto the Commonwealth’s
motion as a violation of his right to a speedy
trial. The trial court denied the Common
wealth’s motion andenteredan order dismis
sing the indictment.

The Commonwealthdid not appeal the trial
court’s order. However, in January,1993, the
CommonwealthreindictedTaber.Tabermoved
to dismissthe indictment, but the trial court
refused. Taber then entered a conditional
guilty plea to the charges,reservinghis right
to appeal "on the indictment/speedytrial
issue."

The Kentucky Court of AppealsreversedTab-
er’s convictionsbecause"oncetherehasbeena
final determinationthat a defendanthasbeen
denied his constitutional right to a speedy
trial, he may not be reindictedon the same
charges."TheKentuckySupremeCourt grant
ed the Commonwealth’s motion for discre
tionary review.

TheKentuckySupremeCourtframedthe issue
beforeit asbeingthe impactof the trial court’s
first written order of dismissal, not whether
the trial court’s order finding a violation of
Taber’s speedy trial right and granting his
motion to dismisswas proper. Becausein its
written order of dismissal,the trial court did
not specithe dismissalof Taber’sindictment
was "without prejudice" or "with leave to re
ifie," the dismissaleffectedan adjudicationon
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the meritsandbarredsubsequentproceedings.
The Court relied on CR 41.02 "Unless the
court in its order for dismissalotherwisespeci
fies, a dismissalunderthis Rule...operatesas
anadjudicationon themerits.", andCommon
wealth v. Hicks, Ky., 869 S.W.2d35, 38 1994,
which neitherside mentionedin its briefs or
oral argument.UnderHicks, supra, "one who
wishesto preservethe viability of a dismissed
claim should see that the propernotation is
affixed by the trial court or seek appellate
relief." Sincethe Commonwealthdid neither,
it could not complain about the trial court’s
actions.

The opinion of the Court of Appeals was
affirmed.

Brook v. Commonwealth,Ky.,
94-SC-100i-MR,1/30/97

Brock was convicted of seconddegree man
slaughterand sentencedto twentyyearsas a
result of shooting and killing "Doc" Partin.
Brock maintained he shot Partin in self-
defense.

Brock raisedfour issuesin his appeal.

The first issuewas that Brock was entitled to
a directed verdict of acquittal becausethe
evidence presented by the Commonwealth
showeda stateof factsjustifying the shooting.
The Kentucky SupremeCourt found the evi
dencedid not conclusivelysupportjustification
becauseBrock hadampleopportunityto avoid
the confrontationwith Partin. In fact, Brock’s
wife and children drove away from the scene
while Brock remainedbehind.Also, the testi
mony of a witness indicated Brock fired the
first shot.Thus,thejury could reasonablycon-
dudeBrock was the initial aggressoranddid
not shoot in self-defenseandthuswas not en
titled to a directedverdict of acquittal.

The secondissue Brock raisedwas the trial
court’s dismissalof a defensewitnessthe vic
tim’s brother on the first day of trial. The
defensewas permitted to question the witness
in chambersand soughtto impeachhim with
a prior inconsistentstatement.It was thecon
tent of this prior inconsistentstatementthat
the defensewantedto placebeforethe jury as
substantive evidence. However, because the
prior statementconcernedthevictim’s state-of-

mind twelve days before the shooting, the
trial court ruled the statementwas not rele
vantto prove the victim’s state-of-mindat the
time of the shootingand thus was not admis
sible. Hence,the court dismissedthe witness
whenhe complainedhe wasmissingwork and
hadno information that would be helpful to
the defense.

The Kentucky SupremeCourt pointed out the
issue was not properly preservedfor review
andconcludedthat dueto the "marginal rele
vancy" of the proposed evidence, the trial
court’s dismissal of the witness andsuppres
sion of the evidencedid not riseto the level of
palpableerror.

The third issueraisedby Brock concernedthe
trial court’s exclusionof a tape recordingof a
telephoneconversationbetweenDella Partin
the victim’s mother and Shirley Williams.
During this telephoneconversationDella Par-
tin told ShirleyWilliams that on the dayof the
shootingher sonwas drinking andtold her he
was going to Brock’s home to kill him and
endedup gettinghimselfkilled,

At trial, the defensecalled Della Partin. She
testified she could not recall her son being at
her home on the day of the shooting,andshe
deniedthat he hadtold herthat he was going
to Brock’s houseto kill him. When the defense
soughtto impeachher with her prior incon
sistentstatementby playing the taperecorded
telephoneconversation,KRE 613, the trial
courtsustainedtheCommonwealth’sobjection.
The trial court statedthat sincethe trial was
repletewith evidenceof "bad blood" between
the victim andthe accused,the telephonecon
versationwasmerelycumulative.

The defensethencalledShirleyWffliams to in
quire about the sameconversation.Williams
rememberedthe conversation,but could not
rememberanyof its details.Williams admitted
that if she heard a recording of the conver
sation, it might refreshher recollection.When
the defenseoffered to play the tape recording
to refresh her recollection, KRE 8035, the
trial court again sustained the Common
wealth’sobjection.

As to the useof the tape recordingto impeach
Defla Partin, the Kentucky Supreme Court
statedthat evidencethat shortly before the
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fatal event,the victim told his motherhe was
going to Brock’s houseto kill him was more
than just cumulativeevidenceof "bad Blood,"
particularly sincetheissueto be decidedby the
jury waswhowasthe initial aggressor.The ex
cluded evidencewent directly to Brock’s de
fense of self-defense.Thus, the trial court
abusedits discretionwhenit excludedthe tape
recording.

As to the useof the tape recordingto refresh
ShirleyWilliams’ recollection,the Court held,
citing [RE 8035, that Shirley Williams
should havebeenpermittedto hearthe tape
recording to see if it fully refreshed her
recollection.The Court noted the tape should
beplayedto Williams out of thepresenceof the
jury, so if shecannotauthenticateit the jury
will not haveheardthe evidencewhich would
then be inadmissible, If Williams is able to
authenticatethetaperecording,thenit maybe
admittedas a prior inconsistentstatementto
impeachDella Partin. KRE 801Aa1.

In sum, the Kentucky SupremeCourt vacated
Brock’s conviction and remandedhis caseto
the trial court for an in limine hearingto de
termine whether Brock can authenticatethe
tape recordedtelephoneconversationand/or
whether listening to the tape recording re
freshesthe recollectionof eitherDellaPartinor
ShirleyWilliams. If the taperecordingis auth
enticatedor refresheseither witness’ recol
lection, thena new trial mustbeheldat which
the taperecordingmaybe playedto thejury to
impeach Della Partin. If the tape recording
cannot be authenticatedor does not refresh
either witness’ recollection, thenBrock’s con
viction mustbe reinstated.

JULIE NAMKIN
AssistantPublic Advocate
100 Fair OaksLane,Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006
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E-mail: jnamkin@dpa.state.ky.us
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There have beennumeroussearchandseizure
casesover thepastfour monthsin the United
StatesSupremeCourt, the KentuckyCourts,
and the Sixth Circuit Court of Appeals.

Ohio v. Robinette,
117 S.Ct. 417, 136L.Ed.2d 347 1996

The United StatesSupreme Court issueda sig
nificant Fourth Amendmentopinion on Novem
ber 18, 1996. The opinion is written by Justice
Rehnquist. JusticeStevensdissented,with Jus
tice Ginsburg concurring separately.

The caseinvolves a routine traffic stop. Here,
Robinette was driving too fast on an interstate
north of Dayton. After the police had checked
his licenseand found he had no previous viola
tions, they videotaped a warning. The police
asked Robinette if he had any contraband in
the car, and then askedif they could searchit.
The search revealed marijuana and other
drugs.

The Ohio Supreme Court found the Fourth
Amendment had been violated. In their opin
ion, the police erred by failing to tell Robinette
that he was free to go. The Court held that the
Federal and Ohio Constitutions required that
"citizens stoppedfor traffic offensesbe clearly
informed by the detaining officer when they
are free to go after a valid detention, before an
officer attempts to engage in a consensual
interrogation."

The United States Supreme Court reversed,
finding that the traditional law regarding con
sent should not be replaced by this bright-line
rule. The Court found that they had juris
diction because the Ohio opinion had relied
upon both state and federal law.

The Court relied upon a reasonablenessanaly
sis, which in turn wasdetermined by examin

Ernie Lewis
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ing thetotality of the circumstances.Basedup
on thesecircumstances,it was "unrealisticto
requirepolice officers to alwaysinform detain
ees that they arefree to go before a consentto
searchmaybe deemedvoluntary.The Fourth
Amendmenttestfor a valid consentto search
is that the consentbe voluntary, and ‘[v]olun
tariness is a questionof fact to be determined
from all the circumstances."

JusticeGinsburgwas more interestedin the
federalismaspectof the case. In her opinion,
the Ohio SupremeCourt had every right to
author a prophylacticrule regardingconsent
during traffic stops,but no right to impose a
rule on the nation. She urged courts to be
clearerin statingwhethertheywereinterpret
ing federal law or statelaw. "To avoid misun
derstanding,the Ohio SupremeCourt mustit
self speakwith the clarity it soughtto require
of its State’spolice officers."

JusticeStevensdissented.He agreedwith the
Court’s holding that the Fourth Amendment
did not "requirethat a lawfully seizedperson
be advisedthat he is ‘free to go’ before his
consentto searchwill be recognizedas volun
tary." However,he alsobelievedthat the Ohio
SupremeCourt hadcorrectly held that Rob
inette’sconsentto searchwasthe productof an
unlawful detention.While arrestedcorrectly,
"by the timeRobinettewasaskedfor consentto
searchhis automobile, the lawful traffic stop
had cometo an end;Robinettehadbeengiven
his warning, and the speedingviolation pro
vided no furtherjustification for detention...At
no time prior to the search of respondent’s
vehicle did any articulablefacts give rise to a
reasonablesuspicionof some separateillegal
activity that would justify further detention.,.
As an objective matter, it inexorably follows
that whenthe officer hadcompletedhistaskof
eitherarrestingor reprimandingthe driver of
the speedingcar, his continued detentionof
that personconstitutedan illegal seizure."

Savagev. Commonwealth,
1996 WL 613185Ky. 1996

The KentuckySupremeCourt has issuedan
opinion with immenseramifications for prac
tice in our trial courts. While not overtly a
FourthAmendment/SectionTencase,it hasan
impact on liberty and privacy rights of our
citizens.
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In Augustof 1994, the police obtaineda crim
inal complaintchargingJohnSavagewith first
degreerobbery.A warrantwasissueddemand
ing that Savagebe broughtto the judge upon
his arrest.However,a "yellow post-itnote" was
attachedto thewarranttelling the personexe
cuting thewarrantto contacta city police rob
berydetective"for interview before booking."

Savagewas arrestedon August30, 1994, Rat
her than being taken to the judge as was
statedon the warrant and requiredby RCr
3.02, Savagewas taken to the police station
and questionedby detectives.He spent two
hours at the jail. Eventually he confessedto
committing the robbery. Thereafter, he was
takento jail.

The defendantlater challengedhis confession
due to noncompliancewith RCr 3.02. In a 4-3
opinion written by JusticeGraves,the Court
affirmed. While the Court recognizedthat RCr
3.02 wasviolated,the Court alsostatedthat "a
prompt appearancebefore a judicial officer is
only onefact in an overalldetenninationwhet
herto suppressthe evidence."The Court found
that "appellanthas not shownthat the delay
was unnecessaryandthat any prejudice re
sulted to his fundamental rights from the
delay."

The reasoningof the Court is unclear. While
the Court recognizesthat a rule violation oc
curred that led directly to the taking of a
confession,theCourt doesnot addressprecisely
why suppressionis not the obvious remedy.
Rather, the Court implies that a waiver of
Miranda rights "implicitly and concurrently
waiveshis right to be seasonablytakenbefore
a judicial officer." The Court cites Crayton v.
Commonwealth,Ky., 846 S.W. 2d 684 1992,
thegood faith exceptioncase,althoughCrayton
is a caseinvolving a warrant, ratherthan a
violation of acriminal rule intendedto prohibit
holding someonefor a period of time without
takinghim beforea magistrate.The Courtcon
cludesthat therewasnot a "flagrantdisregard
for the rule," althoughthe yellow post-it note
certainlyimplies an intent to violate the rule
anda practiceof violating the rule by ensuring
interrogationprior to presentingan accused
beforea magistrate.

The Court asserts that the rule implicitly
allowsfor "reasonabledelays." Further,"there
are cogentpracticalrealitiesfor someneces
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sarydelay, onebeing routinepolice procedure
andadministration.Unnecessarydelay,in and
of itself, doesnot rendera confessioninadmis
sible unlessthe delaybearsrelation to theac
cused’s making the confession." The Court
notes the necessitiesof "booking" with which
they do not interfere. But the Court fails to
recognizethat this casedoesnot involve book
ing, it involves the explicit ignoring of the
directive to take the accused directly to a
magistratein orderto interrogatethe accused.

JusticeStephensconcurredin the result only,
joinedby SpecialJusticeJamesLevin andJus
tice Stumbo.The concurringjusticesbelieved
that RCr 3.021 was "clearly violated." The
dissentwarnsthat "future convictionsthat are
obtainedunder similar circumstancesshould
be consideredby this Court to have beenob
tainedin badfaith...weshouldbe wary of issu
ing opinionswhich, in effect,givethe policethe
discretionarypowerto do what they will with
a defendantin a warrantcase.If we fail to en
force the clear languageof RCr 3.021,werisk
openingup a Pandora’sboxby giving thepolice
the right to deviate from the dictatesof our
criminal rules andrun afoul of #2 of theKen
tucky Constitutionwhich protectsagainstthe
governmentalexerciseof arbitrary and abso
lute power,"

This opinionneedsto be consideredin conjunc
tion with the absenceof a 48-hourrule in this
Commonwealth.Taking an accusedbefore a
magistratewithin 48 hoursis a requirementof
the FourthAmendment.CountyofRiversideii.

McLaughlin, 500 U.S. -, 111 S.Ct. -, 114
L.Ed.2d 49 1991! There is no rule in Ken
tuckymandatingcompliancewith McLaughlin.
Now with this decision, if a confessionis ob
tainedwithout complying with McLaughlin, it
is questionablewhetherthe Courtwill enforce
the 48-hourrule anymorethan they enforced
this violation of RCr 3.02.

Adamsv. Commonwealth,
931 S.W.2d465 1996

The Court of Appealshas held that a defen
danthasno reasonableexpectationof privacy
in anabandonedbankbag.Adamsv. Common
wealth, October 4, 1996 The panel was
JudgesWilhoit, Emberton,andGudgel.

In this case, Adams was pulled over while
speeding.Immediatelyprior to stopping,he
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threw out a blue bank bag. He was arrested
andchargedwith attemptingto elude.A search
of the bank bag revealedsmall plastic bags
with pills in them.A searchof the car resulted
in finding a loaded.32 andadditional drugs.

The Court hadlittle difficulty dispensingwith
the searchandseizureissues.The defendant
did not disputethat probablecauseexistedfor
stopping him. He challenged, however, the
searchof thebankbagandthe car itself.

The Court first held that becausethe defen
dantthrew thebankbagout of the window, he
did not havea reasonableexpectationof priv
acy in its contents."He discardedthebankbag
while eludingpolice, in effect, leavingthe bag
to examinationby any memberof the public
who might comeupon it."

Thedefendantfurtherassertedthatbecausehe
was in custody,the police hadno right to go
into his car and conduct a probable cause
search.The Court held that this casewas dis
posedof by UnitedStatesv. Ross,456U.S. 798,
102 S.Ct. 2157, 72 L.Ed.2d 572 1982, which
heldthat acar maybe searchedwithout awar
rant where probable cause exists to believe
that contrabandis containedtherein.

Cormneyv. Commonwealth,
1996 WL 730491Ky.App. 1996

The Courtof Appealshasissuedan opinionon
aninterestingquestion:doesa personinvolved
in a wreck have a reasonableexpectationof
privacy in the wreckage? Surprisingly, the
Court of Appealshasheldthathe/shedoesnot.

Judge Combs wrote the opinion, joined by
JudgesGudgel and Knopf. The Court relied
primarily upon U.S. v. Olmstead,17 M.J. 247
CMA 1984,an opinion from the military sys
temvirtually on all fours with this case,

Essentially, the Court held that a personin
volved in a serious wreck does not have an
expectationof privacy that societyis prepared
to recognizeas reasonable."[Amy subjective
expectationof privacy that Appellant had in
the wreckagenecessarilyyieldedto the Com
monwealth’slegitimate public safety interests
sincethe law enforcementofficials responding
to the accidentwerechargedwith theresponsi
bility of determiningall of the circumstances
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surroundingthe fatality and the causeof the
collision."

Thesecondquestionfor the Courtwaswhether
the warrantlessseizureof certainpartsof the
defendant’sclothing while he was in the hos
pital was legal. The Courtheldthat theseizuxe
of the clothing at the hospital was legal as
having occurredpursuantto the exigentcir
cumstancesexceptionto the warrantrequire
ment. The Court agreedwith the trial court
that the "clotheswerelikely to havebeenmis
placed or destroyedby the hospital medical
staff, therebydestroyingvaluableevidence..."

Adcock v. Commonwealth,
1996 WL 730492Ky.App. 1996

The Courtof Appealshaswritten thefirst Ken
tucky "knock and announce"decision that I
know of sinceWilsonv. Arkansas,514U.S.,
115 S.Ct. 1914, 131 L.Ed.2d 9761995.

The police pretendedthey were delivering a
pizza in order to havethe defendantopenthe
door. When she did, they announced,"Police,
searchwarrant," and proceededto enter the
houseand set her on a couch. The resulting
searchrevealedpills andparaphernalia.

The Court upheld the search, holding that
"when police officers executea searchwarrant
on a personalresidenceby conductinga suc
cessfulrusethat resultsin the occupantvolun
tarily openingthe doorwhich is followed by the
officers announcingtheir identity andpurpose
prior to enteringthe home, theseactions are
reasonablewithin the requirementsof the
FourthAmendment."

Commonwealthv. Bothman,
1997 WL 14471KyApp. 1996

The Court of Appeals explored the area of
checkpointsin this opinion written by Judge
Gardner and joined by JudgesWilhoit and
Knopf. Mr. Bothmanwas stoppedat a check
point locatedon abridge in MasonCounty and
cocainewas found. The checkpointwas estab
lishedwhena KSP trooperradioeda requestto
establishthe checkpoint.Thesupervisorfound
the checkpointwas at a pre-establishedposi
tion andapprovedthe checkpoint.

The trial court suppressedthe evidence,find
ing that the checkpointhadbeenestablishedin

F
65

violation of an internal KSP general order
OM-E-4.

TheCourt of Appealsreversed,First, the Court
disagreedthat OM-E-4 hadbeenviolated.More
significantly, the Court found that even if a
technicalrule of the KSP hadbeenviolated,
that did not answer the larger question of
whethertheevidencehadbeenseizedillegally.
The Court usedDelaware v. Prouse,440 U.S.
648, 99 S.Ct. 1391, 59 L.Ed.2d 660 1979 to
hold that a checkpointhadto be establishedin
such a mannerto "avoid the ‘unconstrained
discretion’ inherent in random stops. The
checkpointmust furtherbe calculatedto "pro
tect public safety." "Other factors to be con
sideredare whether the checkpointwas con
ducted pursuant to a systematicplan...and
whetheronly somevehicleswerestoppedor all
vehicleswere stopped." Thesefactors led the
Court to hold that the stoppingof Bothman
and the seizureof contrabandhadbeenlegal.

Stackv. Killian,
96 F.3d 159 6th Cir. 1996

The Sixth Circuit has examinedthe Fourth
Amendment ramifications of having a tele
vision crew presentat the sceneof the execu
tion of a searchwarrant.Stack v. Killian, 96
F.3d 159 6th Cir. 1996.

A searchwarrantwas iseuedto allow a search
of an animal shelter,to videotapethe shelter,
andto seizecertainproperty. In executingthe
warrant, the defendantsin this #1983 action
were accompaniedby a televisioncrew.

The Court,in a decisionwritten by JudgeSiler
and joined by JudgesBatchelderand Carr,
notedthat thepresenceof a televisioncrew has
Fourth Amendmentimplications. "Officers in
"unquestionedcommand"of a dwelling may...
exceedthe scope of the authority implicitly
grantedthemby theirwarrantwhenthey per
mit unauthorizedinvasionsof privacyby third
parties who haveno connectionto the search
warrantor the officers’ purposesfor being on
the premises." Quoting from Bills v. Aseltione,
958 F.2d697, 7046th Cir. 1992.However,be
causethe searchwarrantexplicitly authorized
videotapingin this case,"the defendantswere
justified, under the explicit languageof the
warrant, in permitting the accompanimentof
camerapersonnel." Stack,at 159.
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U.S. v. Rohrig,
98 F.3d 1506 6th Cit. 1996

Canan officer entera housewithout awarrant
dueto loud music occurringinside? According
to an opinion by JudgeRosenandjoined by
JudgeSiler, an officer may do so.

This casebeganin May of 1994 when officers
answeredcomplaintsof loudnoisecomingfrom
Roh.rig’s house. Repeatedknocking failed to
roust anyone inside. Eventually the police
entered,foundRohrig asleepandfounda large
marijuana-growingoperation.Robrigwaseven
tually chargedwith violations of federallaws,

The district judge upheld Rohrig’s motion to
suppress,holding that "the officers could not
lawfully enter Defendant’shome in order to
turn down the loud music without first secur
ing a warrant."

The Court acknowledgedfirst of all that in the
"absenceof a warrantauthorizingthe officers’
entry into Defendant’shome, the Government
mustovercomethepresumptionthatthis entry
was unreasonable." However, while acknow
ledging that Paytonv. NewYork, 445 U.S. 573
1980 holds that warrantless searchesof
private dwellings are presumptivelyunconsti
tutional, the Court went on to find that an
exceptionto that rule existsin this case.Spec
ifically, the Court found that there were exi
gentcircumstancesin this casewhich excepted
it from the generalrule.

In short,the Court found that "an ongoingand
highly intrusive breach of a neighborhood’s
peacein the middle of the night constitutes
‘exigent circumstances"allowing for a war
rantlessentry of Rohrig’s house."[T]he govern
mentalinterestin immediatelyabatingan on
going nuisanceby quelling loud an disruptive
noise in a residentialneighborhoodis suffi
ciently compellingto justify warrantlessintru
sionsundersomecircumstances."

JudgeDaughtreydissented.His dissentis as
passionateas the majority’s is scholarly. His
"initial problemwith the majority’s opinion is
its insistencethat the Fourth Amendment’s
‘reasonableness’clausedwarfsthewarrantre
quirement." By doingso, the majority "ignores
Fourth Amendmentjurisprudentialprinciples
that havebeenfirmly establishedfor years." "I
cannotfind ‘exigent circumstances’in the
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neighbors’ desire to quell the loud music
emanatingfrom the defendant’shouse.When
merenuisanceabatementrises to the level of
an ‘exigentcircumstance,’andthe propriety of
a searchis judgedby a post facto determina
tion of the reasonablenessof the search,the
warrantrequirementbecomesa virtual nullity
and the privacy interest in our homesexists
only to the extentthatourneighborsdo not cry
too loudly."

United Statesv. Weaver,
99 F.3d 1372 6th Cit. 1996

In 1986,Weaverwason probation,andasare
sulthe disposedof all of his weaponsexceptfor
two, which he tried to sell to a friend. The
friend, however,could not buy them, andre
turned them to Weaver’s wife, who, without
telling Weaver, put them in an outbuilding.
Thereafter,the police receiveda seriesof tips
that Weaver was selling marijuana at his
house.Thepoliceobtaineda searchwarrantfor
Weaver’s house. During the executionof the
warrant, the police found marijuanaand the
gunsin the outbuilding. Weaverwas charged
in federalcourtwith possessionof firearmsand
ammunitionby a convictedfelon. After thedis
trict court overruledWeaver’smotion to sup
press,an appealto the Sixth Circuit was filed.

JudgeNathanielJoneswrote the opinion for
the unanimouspanel,joinedby JudgesBatch-
elderand Moore, reversingthe decisionof the
district judge. The Court first found the affi
davit supportingthe warrant lacking in prob
able cause. The Court consideredthe critical
factorsof:"an ‘explicit anddetaileddescription
of allegedwrongdoing,alongwith a statement
that the eventwasobservedfirsthand,entitled
[the informant’s tip] to greater weight than
might otherwisebethe case’; and,2 corrobor
ation of the tip through the officer’s indepen
dent investigative work is significant." The
affidavit itself "provide few, if any, particu
larized facts of an incriminating nature and
little more thanconclusorystatementsof affi
ant’s belief that probable causeexisted re
gardingcriminal activity." Nothing in the affi
davit indicated that the informant had pro
vided reliableinformationin thepast.Further,
the police madeno effort to corroboratethe
informant’s tip. Thus, the Court foundthatthe
"bare bones" affidavit "failed to provide suf
ficient factual information for a finding of
probablecause."
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The Court furtherheld that the good faith ex
ception to the exclusionary rule would not
apply. TheCourt foundthat thethird exception
in U.S. v. Leon, 468 U.S. 897 1984, that is
whetherthe affidavit is "so lacking in indicia
of probablecauseas to renderofficial belief in
its existence entirely unreasonable,"was ap
plicable in this case. "With little firsthand
information and no personal observations,
McCullough should have realized that he
neededto do more independentinvestigative
work to show a fair probability that this
suspectwas eitherpossessing,distributing, or
growing marijuana....We believe a reasonably
prudentofficer wouldhavesoughtgreatercor
roborationto show probablecauseand there
fore do not apply the Leon good faith exception
on the facts of this case."

United States v. Palomino,
100 F.3d 446 6th Cit. 1996

This is oneof manycasesthat wouldhavebeen
different had Whren and Robinette beende
cideddifferently.Here,thepolicesawPalomino
driving below the minimum speedlimit by 3
mph, in the left lane of an interstatehighway,
go acrosstwo lanes without signaling, and
weaving. Palominowas pulled over for an in
vestigation of whether he was intoxicated.
Upon rolling the window down, the officer
smelledwhat he identified as ether-basedco
caine. Palominowas placedin the back of the
police car, while the officer found that his car
registration was in order and that he had a
prior drug conviction.While issuing awarning
citation, he askedPalominoif he wascarrying
any contrabandand asked for a consentto
search.The resultingsearchrevealed11 kilos
of cocaine.

The Sixth Circuit affirmed the denial of the
motion to suppressby the district judge. In a
unanimousopinion written by JudgeSiler and
joined by JudgesRyan and Batchelder, the
Court relied heavily upon the findings of the
district judge.First, the Court held, in relying
upon Whren v. United States,135 L.Ed.2d89
1996 and United Statesv. Ferguson, 8 F.3d
385 6th Cir. 1993 en banc, cvi. den., 130
L.Ed.2d 47 1994, that "so long as the officer
has probable cause to believe that a traffic
violation hasoccurredor wasoccurring, there
sulting stop is not unlawful and doesnot vio
latethe Fourth Amendment." Becausetheof
ficer hadprobablecauseto believethat the
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accusedwascommittingnumeroustraffic viola
tions,the initial stoppingwasruled to belegal.

The Court then held that the detentionand
questioningof Palominowas legal. The Court
placedgreat relianceupon the fact that Palo
mino was questionedregarding contraband,
and askedregardingthe consent to search,
while hewasbeingissuedthewarningcitation,
"[We] concludethat Palominowasnot detained
anylonger thanthe time necessaryfor theori
ginal purpose of the stop when Kellerhall
askedhim aboutthe contrabandandrequested
a consentto search.Thereforethe brief ques
tioning andrequestfor consentto searchwere
constitutionallypermissible."

Finally, theCourt simplygavedeferenceto the
district judge’sfinding that Palomino’sconsent
to searchhadbeenvoluntarily made.

UnitedStatesv. McCro-y,
102 F.3d 239 6th Cit. 1996

McCroy wasshopliftingwhenhe wasarrested.
A searchincident to the arrest uncovereda
wallet revealinghis identification. A checkof
the identification revealeda prior felony con
viction. Takento the station,McCroy’s posses
sionswerethen inventoried,anda pawnshop
ticket for a rifle was found. This led to the
discovery of the rifle, and eventuallya con
viction for a federalfirearmscharge.

The Sixth Circuit affirmed the lower court’s
decision overruling McCroy’s motion to sup
press. The Court, in an opinion written by
JudgeNorris andjoined by JudgesBoggs and
Lively, held that the searchincident to the
lawful arrest for shoplifting was legal under
Chimel v. California, 395 U.S. 752, 89 S.Ct.
2034, 23 L.Ed.2d 685 1969. "A custodialar
restof a suspectbasedon probablecauseis a
reasonableintrusionunderthe FourthAmend
ment; that intrusion being lawful, a search
incident to the arrest requiresno additional
justification."

The Courtthenwent on to hold thatthe inven
tory searchat the jail was legal underIllinois
v. Lafayette,462 U.S. 640, 103 S.Ct. 2605, 77
L.Ed.2d651983.TheCourt rejectedtheargu
mentthatbecauseMcCroy wasgiven a citation
andreleased,that the inventory exceptionto
the warrant requirement should not apply.
"The rationaleofLafayettefocusesuponprotec

I I



TheAdvocate,Vol. 19, No. 2, March, 1997

tion of both the arresteeand policeduringthe
period a suspectis detained at the station
house.At thetime ofthe search,defendanthad
beenplacedin a holding facility until it could
be determinedwhether any outstandingwar
rantshadbeenissuedagainsthim. Thus, at
the time of the inventory searchit was by no
means certain that defendant would be re
leasedwith a citation." Thus, the inventory
searchwasviewedas reasonable.

United Statesv. Bradshaw,
102 F.3d 204 6th Cit. 1996

Officer Kula of the Memphis Police Depart
mentpulledup behindBradshawandobserved
what appearedto be an alterationof a tempor
ary tag. After stoppingBradshaw,the altera
tion becameclearer to the officer. Bradshaw
got out of the car, was nervous,jittery, and
beganto sweat.Kula askedBradshawto sit in
the backof the police car. While radio checks
and issuing a citation were occurring, which
lasted some 20 minutes, Officer Cooper hap
penedupon the scene. He looked into Brad
shaw’scar andsawa smallplasticbag"which
appearedto containmarijuana."WhenCooper
reachedfor the bag, he noticeda .357 in the
driver’s seat.Bradshawwas thensearched,at
which point he fled, throwing away two pill
bottles containingcrack cocaine. Bradshaw’s
motion to suppresswas deniedby the district
court, andan appealwas taken.

The Sixth Circuit affirmedthe lower court in
anopinionwritten by District JudgeRosenand
joined by JudgesMilburn and Suhrheinrich.
TheCourt first heldthat the initial traffic stop
was legal. Next, the Court held that placing
the accusedinto a police carwasnot an arrest
becausethe detentiondid not exceedthe pur
poseandobjective of the stop. Thus, the plain
view discoveryof the items in the car by Offi
cer Cooper was not the fruit of an illegal ar
rest. "In sum,becauseAppellant’s detentionin
Officer Kula’s police carwasa legitimate exer
cise of vilid routinepolice procedure,andbe
causehe wasnot detainedfor a periodof time
exceedingthe purposesof the initial stop, all
evidencein plain view within Appellant’s car
was lawfully seized."

TheCourt thenapprovedthe searchincidentto
the arrest,which uncoveredthe seizureof the
rock cocaine.
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The Short View

1. Statev. Rogers,924 P.2d 1207 Ariz. Sup.
Ct. 9/17/96. Under California v. Hodari D.,
499U.S. 621 1991, a suspectis not seizedfor
FourthAmendmentpurposesuntil he hassub
mittedto a show of authority or he is subdued
by the authorities.TheArizonaSupremeCourt
hasheldthat wherean accusedhalts evenmo
mentarilyprior to fleeing, he hassubmittedto
the show of authority, and a Fourth Amend
mentseizurehasoccurred.

2. Maryland v. Wilson, 664 A.2d 1 1996.
The SupremeCourt has grantedcert on this
case from the Maryland Court of Special
Appeals.Thequestionthe Court is considering
is whether a police officer may order a pas
sengerto get out of a lawfully stoppedvehicle.

3. U.S. v. Foster, 100 F.2d 846 10th Cir.
1996. Where the police exhibit "flagrant dis
regard"for thetermsof a warrant, all evidence
seizedexecutingthe warrant should be sup
pressed.Here,the officers admittedduringthe
suppressionhearingthat they had looked at
anything in the housewith a serial number,
theyhadwatchedvideotapes,andhadsearched
anything of value during a searchfor mari
juanaandguns.Relying upon U.S. v. Medlin,
842 F.2d 1194 10th Cir. 1988, the Court
statedthat "it is abundantlyclear that the
officers’ disregardfor the termsof the warrant
was a deliberateand flagrant action takenin
an effort to uncover evidence of additional
wrongdoing.Becausethe officers hereflagrant
ly disregardedthe terms of the warrant in
seizing property, ‘the particularity require
ment is underminedand [the otherwise]valid
warrant is transformedinto a generalwarrant
therebyrequiring suppressionof all evidence
seizedunderthat warrant."

4. Statev.Palenkas,1996 WL 635883Ariz.
App. Div. 1, 11/5/96.A prosecutorcannotcom
ment on the defendant’srefusalto consentto
searchhis home following a Mt-and-run. The
Court analogizedthis to Doyle v. Ohio, 426
U.S. 6101976,whichprohibits theprosecutor
from arguing that a defendanthadfailed to
talk after arrest and after being given his
Miranda rights.
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5. Maxwell v. New York, 102 F.3d 664 2nd
Cir. 1996. You won’t believe this case. The
Second Circuit held, in the context of a civil
rights action, that the police can cordonoff a
high crime neighborhood,stop all personstry
ing to enterthe neighborhood,andturn away
thosewith no legitimate purpose.The consti
tutionality of this Orwellian plan was analy
zed, andupheld, underMichigan Department
of StatePolice v. Sitz, 496 U.S. 444 1990.
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First NationalSurvey of ‘Three Strikes" LawsFindsFederalandStateLaws
RarelyUsed;California Major Exception

* DespitePolitical Rhetoric,Only 9 FederalConvictionsto Date;
* CaliforniaLaw CostlyandUnprovenin CrimeReduction;85%areNonviolent

Offenders

Washington,D.C.: The first national survey of "Three Strikes andYou’re Out laws reveals that with the
exceptionof California, theselaws arerarely usedby the22 statesandthefederalgovernmentthathaveenacted
them since1993.The surveywasreleasedby theCampaignfor an Effective CrimePolicy, a nationalcoalition
of criminal justiceofficials.

Despitethewidespreadpolitical promotion of "three strikes duringpassageof the 1994 crime bill, thelaw has
only resultedin 9 federalconvictionsto date,with anadditional 24 casespending.In severalstateswhich have
passedsuchlaws, includingTennessee,NewMexico,North Carolina,andColorado,not asingle convictionhas
yetbeenobtained.The report attributesthis limited useto the fact that the lawsin thesestatesapply to only
themostseriousoffendersandthatprosecutorsandjudgesalreadyuseexistingstatutesto securelengthyprison
termsfor seriousviolent offenders.

In dramaticcontrast,theCalifornia law includesany of thestate’s500 feloniesasa third strikeand, alongwith
its secondstrike provisions,hasresultedin theincarcerationof morethan 15,000offenders,‘creatinga needfor
$4.5 billion in prison constructionover the next five years. The Campaignreport finds that despiteongoing
claims, thecrimereducingimpact of thelaw is unprovenandthat 85% of thesecondandthird strike convictions
havebeenfor non-violentoffenses.

WalterDickey,Universityof Wisconsinlaw professorandauthorof thereport,statedthat, ‘Before policymakers
jump on the threestrikesbandwagon,they should considerwhetherthesepoliciesarebeingadoptedbecause
they representgood crime control or good politics."

The report alsofound thatthe California law is having asignificantimpacton court backlogsfor both civil and
criminalcases,sincemanythreestrikesdefendantschooseto go to trial. In Los Angeles,thethreestrikescases
accountfor 3% of the criminal court filings but 24% of jury trials. Becausethreestrikesdefendantsareoften
unableto post bail, thelaw hasalso beenfound to crowd localjails as well as stateprisons.The California law
hasbeenappliedunevenlyacrossthe stateas well, dependingon prosecutorialdiscretion,andthreestrikes
defendantsaredisproportionatelyAfrican American,raisingconcernsof racial bias.

The reportcalls on policyinakersto carefully assessthe potentialeffectsof threestrikeslaws beforeenacting
themandto considermore costeffectivemeansof having an impact on crime.

TheCampaignfor an EffectiveCrime Policy is acoalitionof 1,100criminal justiceandelectedofficials in all fifty
statesthatwasformedin 1992. Campaignsponsorshaveissueda "Call for a RationalDebateon Crime and
Punishment,"andwork to develop criminal justicepolicy basedon researchandeffectiveness.

Copiesof thereport, "The Impactof ThreeStrikesand You’re OutLaws: WhatHaveWe Learned," areavailable
for $5.00 from the Campaignfor an Effective Crime Policy, 918 F Street,N.W., Suite 505, Washington,D.C.
20004; Tel: 202 628-1903.MEMBERS OF THE MEDIA who would like a copy of the reportmay obtain one
from theCampaignfor an EffectiveCrime Policy at 202 628-1903. Interviewsalso available.
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This column is a quick review of significant
Sixth Circuit casesdecided in March, 1996
throughJanuary1997.The casesarearranged
by topic. Citations are to West’s Federal Re
porterVol. 77-100or theSixthCircuit Review
25 SCR24 - 26 SCR 2.

Appeal

Extension of Time to File Noticeof Appeal
- "Excusableneglect" must be shown, which
means that some jurisdictional act was left
undone or unattendedto. It includes both
faultless omissions and omissionscausedby
carelessness.U.S. v. Thompson,82 F.3d 700
6th Cit. 1996.

Guilty Plea - Wherethe defendantentersinto
a guilty pleaagreementin which he waiveshis
right to appealaspart of the bargain, thereis
no error whenthe court fails to advise the de
fendantof his right to appeal.Everard v. U.S.,
25 5CR 24, p. 8.

Carjacking

StatuteConstitutional- The carjackingstat
ute, 18 U.S.C. §2119,doesnot violatetheCom
merceClause. U.S. V. McHenry, 97 F.3d 125
6th Cit. 1996.

ClosingArgument

Preservation of Error - Where no objection
is made to prosecutor’s closing argument and
no curative instructions is requested at the
close of argument, prosecutor’s comments are
reviewed on appeal for plain error, which man
dates reversal only in exceptional circum
stances.U.S. v. Collins, 78 F.3d 1021 6th Cit.
1996.

Competency

Court-ordered Psychiatric Examination -

The defendant could file an interlocutory
appeal from a commitment order requiring the
defendant to surrender for a custodial psychia
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tric examination.The order was reversedbe
causethe court hadno authorityto order an
in-custodyexamination.The court’s power to
ordera non-custodialexaminationwasupheld.
U.S. v. Davis, 93 F.3d 1286 6th Cir. 1996.

Counsel

Attorney-ClientPrivilege - Attorney maybe
compelledto testifr to grandjury about legal
advice given to client becausethe client has
waivedthe privilege by talkingto investigators
aboutattorney’sadvice.In ReGrandJuryPro
ceedings,October 12, 1995, 78 F.3d 251 6th
Cir. 1996.

Conflict of Interest - To establish ineffective
assistancebased on conflict of interest of
counsel,defendantmust showthat actualcon
flict affectedlawyer’sperformanceandresultof
trial wouldhavebeendifferent.A waiverhear
ing on the issue is not required unless an
actual or potential conflict is demonstrated.
U.S. v. Mays,77 F.3d 906 6th Cit. 1996.

Substitution of Counsel - Good cause for
substitutionof counselnot shownwheredefen
dantaskedfor new counselthe daybeforetrial
and defendantdid not show that conflict was
so great that it resulted in total lack of
communication that prevented adequatede
fense. U.S. v. Jennings,83 F.3d 145 6th Cit.
1996.

Double Jeopardy

Civil ForfeitureandCriminal Prosecution
- Where a defendant’smoneyandproperty is
forfeited by a state court, a criminal drug
prosecutionin federal court is not barredby
the 5th amendment,especiallywherethe de
fendant did not assertownershipof the seized
property. U.S. v. Keeton,101 F.3d 48 6th Cir.
1996.

Civil Forfeiture andCriminal Prosecution
- Where the defendantdid not contestthe civil
forfeitureproceeding,he neverbecamea party
to the proceeding, which meant that jeopardy
did not attach; therefore, he could be criminally
prosecuted.U.S.v. Branham,97 F.3d835 6th
Cir. 1996.

Civil Penalty - Imposition of civil penalty
against the defendantfor marketing excess
tobacco was not barred by defendant’sprior
fraud andconspiracyconvictionswhich in-
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volved marketing excesstobacco. U.S. v. Mar
tin, 95 F.3d 4066th Cir. 1996.

Civil Tax Penalty andCriminal Prosecu
tion - Assessmentof civil penalties on tax
payer and subsequentcriminal prosecutiondid
not violate double jeopardy principles where
civil penalties were imposed to compensate
government for costs of investigation and re
covery of losses. U.S. v. Alt., 83 F.3d781 6th
Cit. 1996.

Defense Counsel’s Consent to Mistrial -

Where defensecounselconsentsto a mistrial
asa matterof trial strategy,that consentbinds
the defendantand thereis no bar to a retrial.
Watkins v. Kassulke,90 F.3d 138 6th Cir,
1996.

Motion for Acquittal - Wherethedefendant’s
motion for acquittal is basedon legal grounds
and factual groundsand the court grants the
motion basedon the legal grounds,a retrial of
the defendantis not barred. U.S. v. Neal, 93
F.3d2196th Cir. 1996.

Drug Offenses

Amount of Drug - Where the defendantis
guilty of growing marijuana, the amount of
drugs involved may be calculatedbasedon the
number of plants even though the plants have
already been harvested; distinguished U.S. v.
Stevens,25 F.3d 318 6th Cir. 1994.Oliver v.
U.S., 90 F.3d 177 6th Cir. 1996.

Evidenceof Other Crimes - It wasreversible
error for the trial court to admit under FRE
404bevidenceof taped conversationsrelating
to a separateconspiracy. U.S. v. Merriweather,
78 F.3d 1070 6th Cir. 1996.

Money Laundering - Mere transportation of
cashis not ‘financial transaction" for purposes
of money laundering statute 18 U.S.C §1956,
but delivering funds to courier is. U.S.v. Reed,
77 F.3d 139 6th Cir. 1996.

"Use" or "Carry" Firearm - Evidencewassuf
ficient that the defendant was carrying a fire
arm where the defendant had cocaine in his
pocket, cocainewas in an open purse on back
seatof car and a loaded pistol was found under
the front passengerseatbelow wherethe de
fendantwassitting. U.S. v, Taylor, 25 5CR 24,
p. 14.
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"Use" or "Carry" Firearm - Mere presencein
room wheregunswere found doesnot support
conviction for using firearm during drug of
fense,but visibly carryinghandgunduringco
caine purchasesupportedconviction for use
duringdrugoffense.U.S. v. Welch,97 F.3d146
6th Cit. 1996.

"Use" or "Carry" Firearm - There is no of
fenseof attemptingto useor carry a firearm in
relation to a drug offense under 18 U.S.C.
§924c. U.S. v. Anderson,89 F.3d 1306 6th
Cir. 1996.

"Use" or "Carry" Firearm - Where firearms
werefoundunderseatof car, evidencenot suf
ficient to prove "using," but sufficient to prove
"carrying." U.S. v. Myers,25 SCR 24, p. 10.

Evidence

AdoptiveAdmission- A governmentwitness

was permitted to testifr as to a statement
made to the defendant by a witness who was
deceasedat the time of trial becausethe
defendant affirmatively responded to the
statement,thus adoptingit as his own. FRE
801d2B. U.S. v. Jinadu, 98 F.3d 239 6th
Cir. 1996.

Other Crimes or Wrongs - Evidenceof other
drugdealingswasproperlyadmittedwherethe
defendantclaimedhewasmerelygiving others
a ride andhadno intent to engagein a drug
deal. U.S. v. Myers, 25 SCR 24, p. 10.

Other Crimes or Wrongs - Trial judge must
make explicit findings on probative value ver
susprejudicial effect, but where defensefailed
to request findings, conviction will not be
reversedon appeal absentplain error; impro
peradmissionof other crimes or wrongs subject
to harmless error analysis. U.S. v. Cowan,90
F.3d 154 6th Cit. 1996.

Other Crimes or Wrongs - Where defen
dant’s knowledge of firearm’s presencein car
was issueat trial, prior robbery in which sim
ilar gun was used was admissible in trial for
beingfelon in possessionof a firearm. U.S. ii.
Chesney,86 F.3d5646th Cir. 1996.

Other Crimes or Wrongs - While defendant’s
gangmembershipmay have beenadmissibleto
prove opportunity FRE 404b, where trial
court did not engagein FRE 403 balancing of
probative valuei’prejudicial effect,and then did
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not instruct the jury on the limited useof the
evidence,the convictionmustbe reversed.U.S.
v. Jobson,25 5CR 24, p. 8.

Extradition

Refusal of Governor to Extradite - A gover
nor cannotrefuse to extradite an escapedfelon
upon receipt of a proper request from another
state.StateofAlabamav. Engler,85 F.3d 1205
6th Cir. 1996.

Fifth AmendmentPrivilege

Refusal to Produce Records Sought by
IRS - A taxpayermayhavea 5th amendment
tight to withhold recordsfrom the IRS, but
that right may be waivedby refusalto attend
court proceedings.When the taxpayerasserts
the privilege,the court shouldreviewthe sub
ject recordsin camerato evaluate the claim of
privilege. U.S. v. Grable, 98 F.3d251 6th Cir.
1996.

Firearms

Drug Offense- Useor Carry Gun - There is
no offenseof attemptingto use or carry a fire
arm in relation to a drug offense under 18
U.S.C.§924c.U.S. v. Anderson,89 F.3d 1306
6th Cir. 1996.

InconsistentVerdicts - conviction of armed
bank robberystandsdespiteacquittal of use!
carryingof firearm in commissionof crime of
violenceandsentenceenhancementfor firearm
involvement also upheld. US. v. McCall, 85
F.3d 1193 6th Cit. 1996.

Possessionby Convicted Felon - Statute
prohibitingpossessionof firearm by felony 18
U.S.C. §922 does not violate the Commerce
Clause under the standardof U.S. Lopez, -

U.S. -, 115 S.Ct. 1624, 131 L.Ed.2d 626
1995. U.S. v. Turner, 77 F.3d 887 1996,

Possessionof a Machinegun - 18 U.S.C.
§922o1, which prohibits possession of
machineguns, is constitutional and does not
violate the Commerce Clause. U.S. v. Beuck
elaere, 91 F.3d 781 6th Oft. 1996.

Gambling

Constitutionality of Statute - 18 U.S.C.
§1955is constitutionalanddoesnot violatethe
Commerce Clause. US. v. Wall, 92 F.2d 1444
6th Cit. 1996.

I I
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Guilty Plea

Plea Bargain - SentencingGuidelines - col
lateral attack on guilty plea not permitted
where sentencingguidelines differ from sen
tencecontemplatedin pleabargainagreement,
but the court cautions that guidelinesissues
should be discussedwith the court prior to
sentencing.Nagi v. US., 90 F.3d 130 6th Cir.
1996.

HabeasCorpus

Burdenof Proof - DueProcessis not violated
by a statestatutewhich requiresthe defenseto
prove, in a homicidecase,suddenheat of pas
sion by a preponderanceof the evidence.
Rhodesv. Brigano, 91 F.3d 803 6th Cir. 1996.

ProceduralDefault - The failure of the de
fendant to makea motion for directedverdict
in the trial courtbarsconsiderationin federal
habeasof the failure of Kentuckyto prove that
the defendantwasover the ageof 18 whenhe
committed the offense upon which a PFO
chargeis based.Simpsonv. Sparkman,94 F.3d
199 6th Cit. 1996.

Teaguev. Lane Rule - This caseincludesa
comprehensibleexplanation of the Teaguev.
Lane, 489 U.S. 288, 109 S.Ct. 1060, 103
L.Ed.2d 3341989 "New Rule" rule. Daniels v.
Burke, 83 F.3d 760 6th Cir. 1996.

Use of Defendant’s Silence - The cross-ex
amination of the defendant by state prosecutor
about his refusal to speak to detectives,deci
sion to not testi’ at preliminary hearingor
probationrevocationhearingandthecomments
in closingargumentaboutthe defendant’spre
trial silence warranted granting the writ.
Grauley v. Mills, 87 F.3d 779 6th Cir. 1996.

Ineffective Assistanceof Counsel

Counselnot Properly Licensedto Practice
Law in Jurisdiction - Where the defendant’s
trial attorney was not properly licensed to
practice law in state court, that fact doesnot
amount to ineffective assistanceof counselper
se.Blanton v. US.,94 F.3d 2276thCit. 1996.

Jury Instructions

Elementsof Crime - In Medicaid fraud case,
failure of trial court to instruct on materiality
elementwasnot plain error requiring reversal
where the jury was required to make factual

findings underlying materiality. US.
McGhee,87 F.3d 184 6th Cit. 1996.

V.

Alibi Instruction - Where defensedid not re
quest an alibi instruction in an alibi case,fail
ureto give suchinstructionsuaspontewasnot
plain error. U.S. u. McCall, 85 F.3d 1193 6th
Cir. 1996.

Jury Trial

.flatsonv. KentuckyIssue- The court upheld
the prosecutor’srace-neutralexplanationsfor
striking 2 Latino jurors where the defense
failed to dispute the explanations.The court
notedthat the reasonsgiven, namely "unintel
ligent" or "disinterested" could have been
shownto be mere pretextsif the defensehad
demonstratedthat the governmentfailed to
challengeequallyunintelligentor disinterested
jurors of otherraces. U.S. v. Tucker, 90 F.3d
1135 6th Cir. 1996.

Substitutionof Jurors - Despitethe explicit
terms of FRCP 24c, jurors may be replaced
after submissionof the caseto thejury andthe
defensemay waive the application of FRCP
24c. US. v. Cencer, 90 F.3d 1103 6th Cir.
1996.

Money Laundering

18 U.S.C. §1956 - The money laundering
statuteis not void for vaguenessfor failure to
define "proceeds"andthe statute’sapplication
is not limited to only offensesinvolving narco
tics. US. v. Haun, 90 F.3d 1096 6th Cir.
1996.

Motion for Acquittal

Motion After Government’s OpeningState
ment - A motion for acquittal is properly
denied when the government merely fails to
mention facts relatingto a particular charge in
opening statement.The court, citing other Cir
cuits, leaves openthe possibility that a motion
for acquittal is properly granted if the opening
statement sets out facts which are totally in
consistent with the charged offense. U.S. v.
Welch,97 F.3d 142 6th Cir. 1996.

Probation andParole

Restitution - Where restitution is a separate
componentof a judgment,the courtmay con
tinue the restitutionrequirementafter revoca
tion of probation.US. v. Gifford, 90 F.3d 160
6th Cit. 1996.
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Revocation - No abuse of discretion or due
processviolation where court held revocation
hearing2 yearsafter probation violation war
rant was issued even where court sentenced
violator to a sentenceconsecutiveto statecourt
sentence.U.S. v. Throneburg,87 F.3d 851 6th
Cit. 1996.

Sentencing

Consideration of Uncharged andAcquit
ted Conduct - The court cannot baserestitu
tion on uncharged misconduct and on conduct
of which the defendant wasacquitted. U.S. v.
Corner, 93 F.2d 1271 6th Cir. 1996.

Resentencingon Remand- On remand, Dis
trict Court may reconsidersentencingissueson
a de flOVO basis to the extent that they do not
conflict with the appellate decision. US. v.
Crouse, 78 F.ad 1097 6th Cit. 1996.

Vacation andRemand- U.S. Courts of Ap
peal may vacateentire sentencingpackageand
remand for resentencing even where one of
sentencesremains unchallenged on appeal.
U.S. v. Clements,86 F.3d 599 6th Cit. 1996.

SpeedyTrial

Indictment within 30 days of Arrest -

Where oneindictment was filed within 30 days
of arrest, a second, superseding indictment
would not be dismissed becauseit was filed
more than 30 days after arrest 18 U.S.C.
§1361. U.S. V. Berry, 90 F.3d 148 6th Cir.
1996.

Prima Facie Case andExclusionof Time
Periods - Prima facie case may be demon
stratedwith a calendarwhich showsthat more
than 70 days have elapsed. The burden then
shifts to the government to show excludable
time. Wherethe court continuesthe casewith
out finding that postponementwas necessary
"in the interests of justice" period of delay
cannot be excludable as being necessary.U.S.
v. Jenkins,92 F.3d 430 6th Cit.. 1996.

Right to SpeedyAppeal - Sixth Amendment
speedy trial guarantee applies only to trial
court, but due processguarantees a right to a
prompt appeal. Barker v. Wingo analysis ap
plies to the consideration of appellate delay.
US. V. Smith,94 F.3d 2046th Cir. 1996.
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Sufficiency of Evidence

Conspiracy - HobbsAct - Extortionby fearof
economic loss, and not merely bribery, was
proven. Private citizen can be convicted of
HobbsAct 18 U.S.C. §1951violation. U.S. V.
Collins, 78 F.3d 1021 6th Cir. 1996.

U.S. SentencingGuidelines Cases

US. v. Adu, 82 F.3d 119 6th Cir. 1996.Drug
case - court’s refusal to apply "safety value"
upheld.

U.S. v. Alexander,88 F.3d 4276th Cit. 1996.
Bank robber, who gives clerk a note saying
that he had a gun and a bomb wasnot subject
to mandatory enhancementfor "express threat
of death" under guidelines.

US. v. Barton, 100F.3d 43 6th Cir. 1996.For
purposesof sentencinga defendant for being a
felon in possessionof a firearm, a felony com
mitted after the firearm offenseis not a "prior
felony conviction" even if the defendant had
been convicted of the felony prior to beingsen
tenced on the felon in possessionoffense.

US. v. Bazel,80 F.3d 1140 6th Cit. 1996.To
apply safety valve statute, allowing disregard
of minimum sentenceunder guidelines, court
must find both that defendant wasnot leader!
organizer/managerand that defendantwasnot
engagedin continuing criminal enterprise.

U.S. v. Bingham,81 F.3d 617 6th Cir. 1996.
Drug offenses - use/possessionof firearms,
quantity of cocaine,managerstatus, suborning
peijury assentencingfactors.

U.S. v. Branham,97 F.3d 835 6th Cit. 1996.
Guidelinesamendmentwhich precludesconsid
eration of statutory enhancementsfor those
categorized as career offenders was beyond
sentencingcommission’sauthority becauseit
conflicted with legislative intent to punish
repeat drug or violent offenders at or near the
maximum term of imprisonment. Issue pre
sently before the U.S. Supreme Court. U.S. v.
LaBonte, NO. 95-1726; 60 CRL 3159 January
29, 1997.

U.S. V. Childers, 86 F.3d 562 6th Cir. 1996.
In assessingacceptance of responsibility by
defendant,the court canconsideroffensescom
mitted alter his confession but before his
arrest.

I I
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US. ii. Dobish, 26 SCR 1, p. 17. Enhancement
for both vulnerable victims and for abuseof a
position of trust did not constitute double
counting becausethe former factor focused on
the selectionof victims while the latter focused
on post-selectionconduct.

US. u, Hamilton, 81 F.3d 652 6th Cir. 1996.
Drug case - determination of quantity of drugs
in methcathinone case. Drug quantity esti
mates - court must err on side of caution.

US. v. Hebeka, 89 F.3d 279 6th Cit. 1996.
Where the dates that the offensewascommit
ted straddled the effective date of the Sentenc
ing Guidelines, the guidelines apply to the
case.

US. v. Hill, 79 F.3d 1477 6th Cit. 1996.Drug
case- relevant conduct, criminal history, pos
sessionof firearm, obstructionofjustice,weight
of cocainebaseas sentencingfactors.

US. u. Jennings,83 F.3d 145 6th Cir. 1996.
Where quantity of drugs cannot be precisely
measured,sentencingcourt must approximate
the amountand this determination will not be
overturned unlessclearly erroneous.

US. v. Jones,26 5CR 1, p. 18. Court declines
to decide whether "sentencing entrapment" is
a ground for downward departure.

U.S. v. Lucas, 99 F.3d 1290 6th Cir. 1996.
This casecontainsan in-depthanalysisof the
meaningof the "amountof loss" causedby the
defendant’scriminal behaviorin a bank fraud
scheme.

US. V. Murphy, 96 F.3d 846 6th Cit. 1996.
Wherea defendantis sentencedfor beinga fel
on in possessionof a firearm, the sentenceis
properly enhancedbecausea stolen firearm is
involved despite no showingthat the defendant
knewthat the firearm was stolen.

U.S. v. Parrish, 84 F.3d 8176th Cit. 1996.In
kickbackscheme,amountof money receivedby
the defendantis amountof "loss" for sentenc
ing purposeseven though loss by victim cannot
be accurately calculated.

US. u. Perkins, 89 F.3d 303 6th Cit. 1996.
Separateenhancementsfor useof firearm, for
hitting one victim with firearm and for re.
strainingvictims did not amountto improper
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doublecountingwhereseparateactswere the
basisfor the enhancements.

U.S. V. Roxborough, 99 F.3d 212 6th Cit.
1996. Where the defendant was convicted of
dealingin firearmsaway from a licensed pre
mises,his sentencewasnot properlyenhanced
basedon possessionof a firearm with an obli
teratedserialnumberwithout someindication
that the obliteration was connectedto the
chargedoffense.Strictliability doesnot apply.

U.S. v. Sanders,97 F.2d 856 6th Cit. 1996.
Normally, a trial court’s refusal to depart
downward is not reviewable on appeal, but
where the courtis unawarethat it hasthedis
cretion to do so, the issuemay be reviewed.

US. V. Surratt,87 F.3d 814 6th Cir. 1996. In
child pornographycase,evidenceof the defen
dant’shistory of sexuallyabusingminors is not
necessarilyrelevantto chargeof receivingchild
pornographyin the mail and the courtwasnot
requited to hear the evidence as it related to
the questionof whether "pattern" of activities
mandatedenhancedsentence.

US. v. Valentine, 100 F.3d 1209 6th Cit.
1996. Sevenbank robberies were not "signifi
cantly more" than five within the meaning of
the sentencingguidelinesto justifr increasein
maximumoffense level.

BRUCE P. HACKETF
Deputy Appellate Defender
Jefferson District Public Defender Office
200 Civic Plaza
719 WestJeffersonStreet
Louisville, Kentucky 40202
Tel: 502 574-3800
Fax: 502 574-4052
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A Manual on DefendingWith the
Help of Mental Health Experts

Lawyers who are successfulat representing
criminalsexcel at evidencingthe humanityof
their clientsto jurors, judges,prosecutorsand
the public. With increasingfrequency,those
lawyers effectively evidence their clients
humanitywith the helpof a mentalhealthpro
fessional.

The Departmentof Public Advocacy has col
lected significant articles, most previously
publishedin DPA’s TheAdvocate,in theMen
tal HealthandExpertsManual 2d ed. 1997.

In the Manual, John Blume of Columbia,
SouthCarolinasetsout in detail the 5 stepsof
a competentforensicmentalhealthassessment
processas the national standardof care:

5 StepForensic
Mental Health AssessmentProcess

1 An accuratemedicalandsocialhistorymust
be obtained.

2 Historical datamust be obtainednot only
from the patient, but from sources
independentof thepatient.

3 A thoroughphysicalexaminationincluding
neurological examination must be
conducted.

4 Appropriate diagnostic studies must be
undertakenin light of the history and
physicalexamination.

5 The standard mental status examination
cannot be relied upon in isolation as a
diagnostictool in assessingthe presenceor
absenceof organicimpairment.

Perhapsthemostsignificantdeficiencyin men
tal healthevaluationsis the failure to havea
thoroughsocialhistory. In theManual,Robert
Walker,MSW, LCSWof Lexington,Kentucky
comprehensivelydescribesthe dimensionsof a
biopsychosocialevaluation. Criminal defense
attorneyslearninghow to be effective in these
timesunderstandthat socialhistoriesarees
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sentialfor reliableopinions which arecapable
of persuadingthosemakingthe decisionsabout
our clients.

Jim Clark, Ph.D., a professorof social work
at the University of Kentucky, collaboratesin
the Manualwith othersto discussthe useof a
consulting,not testiring, expert, and also to
detail an 8-step process of attorney/expert
collaboration:

Step1:
AssessMental Healthor

Other ExpertiseNeedsof the Case

Step2:
Finding andEvaluatingExperts

Step 3:
Retainingthe Expert

Step4:
Preparingthe Expert for Evaluating

Step5:
The Ditect Examination

of the Expert: Telling the Story Well

Step6:
Preparingthe Expert for

Cross-Examination& Improving
Cross-ExaminationAnswers

Step 7:
ReviseDitect Examination

Step8:
DevelopDemonstrativeEvidence

Lee Norton, Ph.D., MSW, of Tallahassee,
Florida helps us learn how to implementthe
several goals of mitigation interviews which
are: informational,diagnostic,therapeutic.Dr.
Norton tells us that "by telling our clients’
storieswe bearwitnessto humandevastation
andin so doing we createa ripple of healing
which beginsin eachof us."
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_____

Marilyn Wagner,Ph.D.,describesthe signi
ficant specialtyof neuropsychology,andwhat
traditional psychologymisses.

The Manual also has extensiveexamplesof
sampletestimonyfrom a socialworker,psycho
logist andpsychiatristwith an example of a
timeline.

A copy of the 195 pageManual,includingpost
age andhandlingcanbe obtainedfor $29.00.

Pleasemakecheckpayableto KentuckyState
Treasurerandsendorder to:

Tina Meadows
Education& Development
100 Fair OaksLane,Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: tmeadows@dpa.state.ky.us

...........

Manipulators Rebuked

Reasonprevails--belatedly.Slowly but effective
ly, American institutions are repudiating the
follies of a period in which echoesof both the
Salem witchcraft trials andMcCarthyism were
heardin the land.

Lastweek,two headlinecaseswhereirrationality
ran roughshodover justice and fact - one in
court, one in the United StatesCongress- were
finally redressed.

The first was the freeing of GeorgeFranklin, a
San Francisco-areafireman. Franklin had been
imprisonedfor sevenyears after a murdercon
viction basedon a suspect"therapy" technique
alleged to recreate "repressedmemories." His
1990 convictionwas overturnedin federalcourt.
Thena threatenedretrial was calledoff after the
central evidencein the casewas discreditedon
two counts:

1 The "repressed memory" of Franklin’s
daughterwrongly placedhim at the site of one
murder when 20-year-old minutesof his fire
man’sunion showedhim to be elsewhere.

2 A sister testified that the daughterhad lied
whenshedeniedthat shehadbeenhypnotized
in the processof discoveringthis"memory."

Thesecondcasewas theexonerationof Dr. Dav
id Baltimore and his researchassociate, Dr.
TherezaImanishi-Kari,victims of a McCarthyist
inquisition at the hands of an arrogantcon
&essionalcommitteechairmanand his staffers.

I I

One by onecasesinvolving the useof manipula
tive mentaltechniquesthat influence children to
"recall" bizarresatanicritual abuse,or adults to
"recover" memoriesof abuseallegedlyrepressed
since childhood,havebeenover-turnedor have
endedin acquittal. Higher courts have rightly
foundsuggestivetechniquesinvolvinghypnosis,
"visualization," and "imag’’ g" early life inci
dents to be unreliable and inadmissible as
evidenceon which to convict.

In the quite-differentmatter of accusationsthat
Dr. Imanishi-Kali backed by Dr. Baltimore
fabricatedlab results, it was not a higher court
but careful scientific review that exoneratedthe
Nobel biologist and his associate. A three-
member panel of scientists appointed by the
HealthandHumanServicesDepartmentexoner
atedDr. Imanishi-Kari’swork, confirmingearlier
reviews by Tufts, MIT, and the National Insti
tutes of Health.

A common thread links these disparatecases.
Both prosecutorsandcongressionalstaffers, in
their zeal, relied on highly dubious pseudo
scientific techniquesandsuspectpersonalemo
tions in pursuitof conviction-thefirst in court,
the secondin the court of public opinion. That
was the samehubris thatcharacterizedthe ear
lier sensationalizedcasesknownastheMcMartin
preschooland Felis Acres Day School child
abusecases.

The 1983-90 McMartin pre-schoolcasein Cali
fornia wasbuilt on strangetales of child abuse
apparentlyinducedin children’s thinkingby
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ambitiousandpoorly trainedinvestigators-tales
as bizarreas those thrown at the women of Sal
em. That longestand then most-costly trial in
California history endedin jury acquittal. Next
camethe similar Fells Acre casein Massachu
setts. The mother and daughterwho ran that
day-carecenterwere freed after eight years in
prison when a superior court judge declared
their conviction null and void, but their son!
brotherremainsin jail.

It’s easyto look backon the McCarthy andSal
em witchcraft erasas quaint periodsof hysteria
in the nation’spast. But now, as then, thereare
two perniciousaspectsof such aberrationsthat
must be corrected.First, individual suffering.
Reputationsand lives are gravely injured. Sec
ond, public gullibility. Too many Americans
havebeenwilling to acceptpseudopsychological
techniquesor to cheer on zealousbut scienti
ficaliy illiterate politicians attackingscientiststo
grabheadlines.

We shake our headsthat the citizens of Salem
andJudgeSewallcould believein witchery. But
here in our midst are earnesttherapistsincred
ibly assertingthat "visualization"canconfirmthe
most outrageouslyimprobableafro-cities. As a
review in Scientific American magazinenoted:
"Many therapistshavereportedon patientswho

haveclearly recaliedsavageactscarried out by
satanic cults: rapes, murders, cannibaliza
tion...and relatedatrocities.... Investigationsby
theFederalBureauof Investigationof morethan
300 caseshavefailed to turn up any proof."

Americansareemergingfrom thisnew periodof
manipulation.We continueto congratulateour
selveson living in an advancedperiod of the
Age of Reason.Surelyinstant communications,
the spreadof higher education,andthe built-in
safeguardof appealsbodies will increasingly
preventmiscarriagesof justice such as these?

But hold the complacency.While the McMartin
casewasgrinding on,the nation’s first lady was
consulting an astrologer.As the Dr. Baltimore
matter stewed, the well-educatedcurrent first
lady consulteda "visualizer." Talk shows push
the occultandpoppsychology.

Americansaresensible.And good sensehaspre
vailed in thesehighly visible cases.The moral
now, as in the past. is simple: Remainvigilant.
Don’t be swayedby emotionalmanipulators.

Reprintedby permissionfrom The Christian Science
Monitor ©1996, The Christian SciencePublishing
Society.All rights reserved.

*niu***u**

1997 ANNUAL DPA CONFERENCE- MEMORABILIA SOUGHT

1997 marks the 25th Anniversary of the establishingof the Departmentof Public
Advocacy. We will be celebratingthesepast25 yearsof work in representingindigent
clientsaccusedof committingacrime andconvictedof a crime by seekingpeoplewhohave
memorabilia - pictures, etc. - that they would like to either donate or loan to the
Departmentto usefor this Anniversarycelebrationat our 25thAnnual Public Defender
TrainingConferencein Juneof 1997.

If you haveanythingyou would like to donateor loan, pleasesendor contact:

Tina Meadows
Departmentof Public Advocacy
25thAnniversaryMemorabilia
100 Fair Oaks Lane,Suite 302
Frankfort,Kentucky40601
Tel: 502 564-8006;Fax:502 564-7890
E-mail: tmeadows@dpa.state.ky.us
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Why review a book on "visual thinking" in a
lawyers’ journal? Becauseennui, and more
specifically, jurors’ ennui, is an attorney’s
greatestenemy. Complex data must be pre
sentedin valid, compelling,andvivid ways to
communicateeffectively to decision-makers.

Still unconvinced? Let’s look at a casethat
demonstratesthe powerof demonstrativeevi
dence,namelyU.S. v. Powell 1958.The attor
ney, Edward Bennett Williams, is defending
CongressmanAdam Clayton Powell against
IRS chargesthat Powell had committed tax
evasion.Williams’ biographerdescribesaparti
cularly amusingandeffective dayat trial:

Williams hadbeenleading [IRS agent]
Emmanuelthrougha seriesof numbers,
writing eachon a blackboardbefore the
jury... When he finished he drew a line
underneathandappearedto addup the
figures. With a look of totally feigned
surprise,he wrote down the answer.His
questionshadforced Emmanuelto con
cedethatPowell hadfailed to claim legal
deductionsworthover$7,000--morethan
wiping out his $6700 deficiency. As the
jury watched,Williams hadjust proved
that PoweU had in fact overpaid his
taxes. At the counsel’s table, Powell
turned to look at columnist Murray
Kempton,who wassitting in the row be
hind him. Powell had a look of "utter
amazement"on his face, Kempton re
called. "He was shockedto find he was
innocent." Thomas, E. 1991, The Man
to See,N.Y.: SimonandSchuster,p. 142-
143.

Advocatesmustuseevery meansavailable to
earnthe audience’sattention.The fact that the
advocateis interestedin the case is no guar
anteethe jurors are interested--evenif it is a
capital trial. This is evenmore problematicif

the theory of the caserelies on complicated
data or plot twists. The attention-spanof the
averageAmericanprobablyequalstheperiodof
athirty-secondT.V. commercial,so the mission
is daunting.

Envisioning Information calls this quest "es
caping flatland." Since "all the interesting
worlds" we seek to understandare "multi-
variate," so must the numberof information
dimensionsand their densitiesbe increased
and enhanced.Tufte uses the following ex
amplesof excellentdesign: A Japanesetravel
guide,the periodic table of chemicalelements,
three dimensional,scatterplots, sunspotdia
gramsanda timetableof a Javarailroadline
to mention only a few. Additional chapters
examinethe relationshipbetweencolor and
informationand developingdisplays of space
and time. Tufte is determinedto lift informa
tion into three dimensionsby using graphic
layouts notable for compelling the eye and
engagingthe cerebralcortex.

Tufte presentsone criminal justice example,
namely, a stark display presentedby the de
fenseteamin U.S. v. Gotti, et al., 1987. Bruce
CutlerandSusanKellermandevelopeda chart
of the "Criminal Activity of GovernmentInfor
mants,"which detailedthe criminal activity of
themajorprosecutionwitnesses.TheNew York
Timesarticleon the facingpagenotesthat this
chartwas specifically requestedby the jurors
for review during its deliberations.Like Wil
liams’ relatively simple chalk-talk, this chart
summarized multivariate data into a readily-
comprehensibleformat. Tufte concludes:

Courtroom graphics can overcome the
linear, nonreversible,one dimensional
sequencingof talk talk talk, allowing
membersof a jury to reasonabout an
array of dataat their own paceand in
their own manner.Visual display of in-

Envisioning Information:
Book Review

by EdwardR. Tufte
126 pages,fully illustrated
$48 Postpaid
GraphicsPress,P.O. Box 430, Chesire,CT 06410

r .J p.,

Envisioning Information

* TV V S V TV!
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formationencouragea diversity of indiv
idual viewer styles andratesof editing,
personalizing, reasoning, and under
standing.Unlike speech,visual displays
are simultaneouslya widebandand a
perceiver-controllablechannelp.31.

This argument,by the way, is consistentwith
the contemporaryresearchon jury information
processing.

The author, a trial consultant,as well as pro
fessorof statistics,graphicdesign,andpolitical
economyat Yale University, leadsthe reader
througha tour deforce of informationaldesign.
ProfessorTuftecontinuesthe centralargument
advancedin his earlierbook, The Visual Dis
playof QuantitativeInformation. Heconfounds
the conventional wisdom that people are
sleepy,sffly, and too stupid to graspcomplex
ity. His invectivesaredirectedat the Madison
Avenuepurveyorsof talk talk talk and"chart
junk." Thosepersonsare not only guilty of
downright deception,but also patronize the
generalpublic. Thesecriminals rob us of the
insight that graspingcomplexity is an evolu
tionary cognitive miraclegrantedthe human
race.

We thrive in information-thick worlds
becauseof our marvelousand everyday
capacities to select, edit, single out,
structure,highlight, group, pair, merge,
harmonize, synthesize,focus, organize
condense,reduce,boil down, choose,cat
egorize,catalog,classi&, list, abstract,

scan,look into, idealize,isolate,discrim
inate, distinguish, screen, pigeonhole,
pick over, sort, integrate,blend,inspect,
filter, lump, skip, smooth, chunk, aver
age, approximate, cluster, aggregate,
outline, summarize,itemize, review, dip
into, flip through, browse,glance into,
leaf through, skim, refine, enumerate,
glean,synopsize,winnowthewheatfrom
the chaff, and separatethe sheep from
the goatsp.50.

Such accumulatio Professor Tufte’s active
voiceis equallydeft with hard scienceandthe
parablesof Jesusconcertizeswith the irre
sistible, rich, and exciting illustrations and
photographs.He publisheswhat he preaches.

Evenif after the aboveargumentsthe reader
discerns no practical use for this book, it is
wonderflil fun to keep close at hand, to dip
into, to scan and if so inclined, to read
analytically. Envisioning Information is a
physicallybeautifulbook--morethansufficient
justification for purchaseandstudy.

JAMES J. CLARK, Ph.D., LCSW
University of Kentucky
College of SocialWork
Lexington,Kentucky 40506-0027
Tel: 606 257-2929
Fax:606 323-1030
E-mail: jjclar00@ukcc.uky.edu

CRININAL. ACTIVITy OF GOVERNT9ENT INFORnANTS
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Appalachians as a
Cultural Group: Part W

An indicator of the stability of a personis the
natureanddurationof personalrelationships.
That is one reasonto look at seriousattach
ments in the person’slife. Another reasonto
identify and interview personsthe client has
marriedor datedfor anylengthof time is that
loved ones aretreatedto the bestand shown
the worst of a client’s personality.

Early marriagesby the client andsiblingscan
be an indication of problemswithin the home
that led the personto leavehomeby marrying
early. Early sexual experienceor promiscuity
canbe an indicator of sexualabuseor a troub
led home. It hasbeensaidthat boys aremore
likely to turn to crime whereasgirls turn to
promiscuity if thereis a troubledhome.

I havecomeacrossawomanwhomarriedat 12
yearsof age.The earlierthe marriage,theearl
ier children are born, and it can affect the
child’s health,nutrition, ability to take care
andmeet the child’s needsand the parenting
skills of the mother,andfather.

Personswho datedin thepastin EasternKen
tucky, due to limited means of travel and
traditions may spendthe night in the home.
Bundling was the acceptedway for a courting
couple to spendthe night together.That in
volvedthe couple sleepingin the samebed,but
with a boardrunningbetweenthem.Somewhat
this wasdone dueto limited sleepingplacesin
the home.

Now it is commonfor boyfriendandgirlfriends
to "shackup," in the parent’shomewith their
blessingwith aneyetowardeventualmarriage,
generallywhen a babyis on the way. If a rela
tionship does not work out, a line of people
mayspendthe night until the personmarries.
Bear in mind that this is a serious commit
ment, and not merely one-night standsbeing
broughthomewith the parent’sblessing.

The couple might live with the family for the
beginningof their marriage,or comebackto
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thehomeif theyhavefinancialtroubleon their
own.

Personsmayor mayhavethat "talk" with their
fatheror motheraboutthefactsof life. Schools
commonlydo that for theparentsnow. It may
have beenmore true in the pastthat women
startedmarriage ignorant about the facts of
life. Boys working with livestock, were fairly
well versedon the subject.

Grandparents,particularlygrandmothers,play
a major role in rearing the children andpro
viding for a senseof family.

Bear in mind that EasternKentuckiansmay
be very insultedby attemptsto pry into what
is a very personalandembarrassingmatterfor
them.

Finally, do not assumethat a couplewho have
childrenaremarried-alwaysinquire,andlook
for the marriagecertificate; That a child be
longs to a certainman- always look for birth
certificates and compareto marriage certi
ficates;does the child look like the fatherand
other children?; Or that a pérent legally
divorced the personfrom an earliermarriage,
andthe secondmarriageis legitimate andnot
bigotry.

Dating/Relationshipa’Sex:

Find out abouttimes when they "played doc
tor," [makesurethe personknows you’re talk
ing about sexual play] at what age they had
sex, if it was a personthat was of their own
age or an older person,how long he’d dated;
the namesof peoplethat theydated, if it was
a longterm relationship,why hebrokeup with
the people,how he got along; If they’re having
anysexualproblems;family religiousattitudes

Cris Brown
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towardsmasturbation;parental practicesre
gardingnudity; sleepingarrangements.

Defendant’sMarital History:

How manytimes married;why eachmarriage
terminated; spouse name, address, phone;
maiden name as well; when married; how
long dated before marriage; age at time of
marriage; live with either person’s parent’s;
spouse’sacceptanceby family; did the spouse
work, at what?problemswithin marriage,how
theygot along;degreedefendantassumedmar
ital/parental responsibility; history of extra
marital companions;any spouseabuse,child
abuse;How did the spouseandclientgetalong,
patternof the relationship - who was in con
trol? Marital patternfor dealing with stress,
resolvingproblems,handlingangerandlength
andintensityof problems,how did theyhandle
financial concerns.

Drug/Alcohol Abuse:

U-

Find out about children they might have,
names,ages,whenborn,if theyhave pictures
see if we canget copies of those,how often he
sawthe child if he didn’t live in the homewith
the child, if he contributedto support, if he
providedclothesor care for the child, if any of
his family had significant contactwith the
child, if the child is recognizedto be his child
for welfare purposes;Who took care of the
children;what typesof activitiesdid the family
engage in, where are the children now, any
contact?

Is there anything aboutyour life that made
you try to raiseyour child differently?

DRUG NAME ---- AGE OF FIRSTUSE ---- INJECTED? ---- HABIT ---- STOPPED
Pot
Acid
Speed
Coke
Heroin
Valium
Xanax
Dilaudid
PCP
Crank
Crack
Mushrooms
Quaaludes
Hashish
Tylox
Opium
Halcyons
Demerol
Elavils
Sinequan
Mellaril
Percodan/Cet
Codeine
Other:

FAVORITE OR PREFERREDDRUG:
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TYPE ---- AGE AT USE ---- # OF TIMES ---- STOPPED?

Gasoline
Airplane Glue
Freon
Pam
Paint
Whiteout
Other:

Screenfor rabbit tobacco,jimpson weed,or anyother plant or substancethat the client
usedto attemptto get high.

ALCOHOL USE CHART:

AGE ---- FREQUENCY ---- DRUNK ---- # TIMES DRUNK

0-5:
5-8:
8-10:
10-12:
12-14:
14-16:
16-18:
18-20:
20-25:
25-?
30-?
Other?

It is important to screenfor non-alcohol
mattersthat the client hasingestedsuch
ascooking vanilla, rubbing lotion or lini
ment, shaving lotion, rubbing alcohol.
Anything that he usedfor abuzz.

Has he ever beenin a drug/alcohol rehabil
itation program?when, where,why, how long
did he stay?

[Note: This is an indepth questionnaire
and should be undertakenin subsequent
visits whentheclient hasor hadasevere
alcohol or drug dependencyproblem.]

Talk to the client about drug and alcohol
abuse,get specificson whenhe startedusing
drugsor alcohol, find out if he’s ever inhaled
gasolineor any intoxicants; how did the drug
makehim feel, drug of choiceand why; where
first exposedto alcohol, wasany usedby par
entsor relatives.How old wereyou whenyou
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first had any wine, beer, or other alcohol at
least once a month for 6 months or more?
What is the largest number of drinks that
you’ve everhad in one day? Has there ever
beena periodof two weekswheneverydayyou
weredrinking atleast 7 drinks - thatyou could
includebeers,glassesof wine, or thinksof any
kind? Hasthereever beena couple of months
or more when at least one day a week you
drank 7 or more drinks or bottles of beer or
glassesof wine?Haveyou ever goneon binges
or benderswhereyoukept drinking for a coup
le of days or more without soberingup? Did
you neglectsome of you usual responsibilities
then?Did you do that severaltimes or go on a
binge that lasteda month or more? Did you
evergettolerantto alcohol, that is, you needed
to drink a lot more in order to get an effect,or
found that you could no longerget high on the
amountyou used to drink? Some months or
yearsafter you starteddrinking did you begin
to be able to drink a lot more beforeyouwould
getdrunk that is, your speechget thick or you

I I
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would get unsteadyon your feet? Did your
ability to drink morewithoutfeeling theeffects
last for a month or more? Have there been
many days when you drank much more than
you expectedto whenyou began,or haveyou
often continued drinking for more days In a
row thanyou intended?Have you more than
oncewantedto quit or cut down on your driük
ing?Haveyouevertried to quit or cut down on
your drinking? Did you find that you couldn’t
quit or cut down?Were you unableto quit or
cut down more thanonce?

Some people fry to control their drinking by
makingrules, like not drinking before 5 o’clock
or neverdrinking alone. Have you evermade
rules like that for yourself? Did you make
theserules becauseyou were having trouble
limiting the amount you were drinking? Did
you try to follow those rules for a month or
longeror makerulesfor yourselfseveraltimes?
Hasthere ever been a period whenyou spent
somuch time drinking alcohol or gettingover
its effects that youhadlittle time for anything
else?Did the period when you spent a lot of
time drinking last a month or longer?Have
you evergivenup or greatlyreducedimportant
activities in order to drink - like sports,work,
associatingwith friends or relatives?Did you
give up or cut down on activitiesfor a month or
more, or severaltimes in order to drink? Has
your drinking or beinghungoverkeptyoufrom
working or taking care children?Haveyou of
ten workedor takencare of children at a time
when you haddrunk enoughalcohol to make
your speechthick or to makeyou unsteadyon
your feet? Were there ever objections about
your drinking from your family?Your friends,
your doctor, or your clergyman?Your boss or
peopleat work or school?Did you everget into
fights while drinking?Havethe police stopped
or arrestedyou or taken you to a treatment
center becauseof drinking? When was the
first/last timeyou hadthishappenbecauseof
drinking? You mentionedthe police. Did you
drink more than once after having any of
theseproblems?Have you ever had trouble
driving becauseof drinking - like having an
accidentor being arrestedfor drunk driving?
Have you several times had trouble driving
becauseof drinking? Have you ever acci
dentally injured yourselfwhen you hadbeen
drinking, for example,hada bad fall or cut
yourself badly?Did thathappenseveraltimes?
Haveyou severaltimes beenhigh from drink-
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ing in a situation where it increasedyour
chancesof getting hurt - for instance,when
driving a car or boat, usingknives,machinery,
or guns, crossingagainst traffic, climbing or
swimming?

Have you everhad blackoutswhile drinking,
that is, where you drankenoughso that you
couldn’t rememberthe next daywhat you had
said or did? People who cut down or stop
drinking after drinking for a considerabletime
often have withdrawal symptoms.Common
ones are the shakes hands tremble, being
unableto sleep,feeling anxiousor depressed,
sweating,heart beating,fast, or the DT’s or
seeing or hearing things that aren’t really
there. Have you had any problemslike that
whenyou stoppedor cut down on your drink
ing? Haveyou hadwithdrawal symptomssev
eral times?Have you everhadfits or seizures
after stoppingor cuttingdown on drinking?Did
you everneeda drink just after you woke up
that is, before breakfast?Did you evertakea
drink right afteryouwokeup to keepfrom hav
ing a hangoveror the shakes?Have you ever
takena drink to keepfrom having a hangover,
the shakes,or any withdrawal symptomsor
takena drink to makethem go away?Have
you severaltimes takena drink to keepfrom
havingwithdrawal symptoms?Have you ever
talked to a doctor about a problemyou had
with drinking?

There are severalhealth problems that can
result from drinking. Did drinking evercause
you to haveliver disease,or yellow jaundice,
give you stomachdisease,or makeyou vomit
blood, causeyour feet to tingle or feel numb,
give you memory problems even when you
weren’t drinking, or give you pancreatitis?
Whendid you first find out drinking hasgiven
youhealthproblems?Didyoucontinueto drink
more thanonceknowingthat drinkingcaused
youto havea healthproblem/injury?Haveyou
continuedto drink whenyouknewyouhadany
other seriousphysical ifiness that might be
madeworseby drinking?Whenwas the firstl
last timeyou drankin spite of an illness that
could be madeworseby drinking?

Hasthereeverbeena period in your life when
you neededalcohol to helpyou function - that
is, you could not do your work well unlessyou
hadhadsomethingto drink? When was the
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first/last time you neededa drink in order to
do your work well?

Hasalcohol evercausedyou emotionalor psy
chological problems,such as feeling uninter
estedin things, depressed,suspiciousof other
or paranoid, or causedyou to have strange
ideas?Did you continueto drink more than
onceafter you knew that drinkingcausedyou
psychologicalor emotionalproblems?Whendid
you last have anywine, beeror other alcohol?

Now I’d like to askyou aboutyour experience
with drugs and other substances.Have you
everused at least one drug on this list to get
high, or for other mentaleffects or more than
was prescribed,or for longer thanthe doctor
wanted you to? Have you taken any other
drugs on your own either to get high or for
other mentaleffects?How old were you when
you first tried one of thesedrugs if it wasn’t
prescribed?Were you youngeror older than
15? Had you tried any of these drugs more
than once before you were 15? Which ones?
Have you ever takenone of thesedrugsmore
thanfive timesin your life to feel good, to get
high, for other mental effects, or longer than
was prescribed?Which ones have you used
more than five timeson your own? How old
were you whenyou first tried DRUG? There
arevariousways that people can take drugs.
What are all the ways that you have used
DRUG, such as by mouth pills, smokingor
freebasing,snorting or sniffing, vein or I.V.,
under the skin or muscle,or someother way?
Has a doctor ever prescribeda tranquilizer,
sedative,painpill, antidepressant,or headache
medicine for you? Have you ever used them
every day for two weeks or more?Which did
you useevery dayfor 2 weeks?Haveyou ever
usedany of thesedrugs almost everyday for
two weeksor more?What was the longestper
iod that you used DRUG every day for at
least two weeks?

How old wereyouwhenyoufirst usedDRUG
every day for at least two weeks?When was
the last time? Have you everstayedhigh on
any of thesedrugs for a whole day or more?
How old were you the first time you used
DRUG to stay high for a whole day?When
was the last time? Has thereeverbeena per
iod when you spent a great deal of your time
usingdrugs,gettingdrugs,or gettingover their
effects?How old wereyou the first time
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DRUG took up a lot of your time?Whenwas
the last time? Wasthere evera whole month
whenDRUG took up a lot of your time?Have
you often usedmuch larger amountsof a drug
than you intendedto , or for more days in a
row thanyouintendedto? Haveyouoftenused
DRUG more days or in larger amountsthan
you intendedto? How old were you the first
time you noticed that you were using more
DRUG thanyou intendedto? Whenwas the
lasttime? Haveyoueverfelt dependenton any
of these drugs or found you were unable to
keepfrom usingthem?Have you everfelt de
pendenton DRUG or beenunableto keep
from usingit How old wereyou the first time
you felt dependenton [DRUG]? Wasthere a
month or more when you felt that way about
DRUG? Haveyou tried to cut down on any of
thesedrugs but foundyoucouldn’t? Have you
tried to cut down on DRUG, but couldn’t?
How old were you the first time you tried to
cut down on DRUG andfoundyou couldn’t?
When was the last time? Did you try to cut
down on DRUG severaltimes?Did you ever
get tolerant to any of these drugs or need
larger amountsof them to get any effect?Did
you everget tolerantto DRUG or needlarger
amountsof it to get an effect? How old were
you the first time you becametolerant to, or
neededlarger amountsof DRUG to get anef
fect? Has stoppingor cutting down on any of
thesedrugsmadeyou sick or given you with
drawal symptoms?Haveyou usedanyof these
drugs to keep from having withdrawal symp
toms?Did stoppingor cuttingdown on DRUG
makeyou sick? Did you get sick severaltimes
from cutting down on DRUG or did your
withdrawal symptoms ever last, at least a
month?Have you usedDRUG severaltimes
to make withdrawal symptoms go away/or
keepfrom havingthem?How old wereyouthe
first time you got sick from cutting down on
DRUG/or usedDRUG to keepfrom having

withdrawal? When wasthe last time?Did you
have any health problemslike an accidental
overdose,a persistentcough,a seizurefit, an
injection, a cut, sprain,burn,or otherinjury as
a result of taking any of these drugs? Did
DRUG causeyou anyhealthproblems?How
old were you the first time DRUG causeda
healthproblem?When was the last time? Did
you useDRUG on morethanoneoccasionaf
ter youknewit causedthesehealthproblems?
Did anyof thesedrugscauseyou considerable
problemswith your family, friends, on thejob,
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at school,or with thepolice?Did DRUG cause
you considerableproblems with your family,
friends, on the job, at school, or with the
police? How old were you the first time you
had a problem with job or school, with the
police, or with family or friends becauseof
using [DRUG]? Whenwas the last time? Did
you useDRUG on morethanoneoccasionaf
teryourealizedit wascausingtheseproblems?
Haveyouoften beenhigh on drugsor suffering
their after-effectswhile working or takingcare
of children? Haveyou often beenhigh or suf
fering the alter-effectsof DRUG while work
ing or taking care of children?

How old wereyouthe first timeyou werehigh
or suffering the after-effectsof DRUG while
working or taking careof children?When was
the last time?

Did drug usestartin military?

[SeeBrain Damage,Diagnosis, and Sub
stance Abuse Among Violent Offenders,
Langeuin,Ron et. al. 5 #1 BehavioralSciences
& The Law, p. 77 1987.]

[See also, ThePathogenesisof Alcoholism,
Editors, BenjaminKissin andHenri Begleiter;
Ethnicity and Nationality in Alcoholism,
McCready, Williams, et. al., Plennum Press,
New York, 1983.]

Defendant:

a. Ask the client in his own words what his
bestqualitiesandworst qualitiesare;

b. Any talents, accomplishments, hobbies,
interests, clubs;

c. Reputationfor honesty,reputationin the
community;

d. Examplesof kindnessor sharingof a good
deeddone;

e. Ever physically or sexually abused[If you
havenot askedpreviously];

f. Military history, yearsin service,division,
awards, actual war experience,pension, in
juries, anyhospitalizations?Any medicalatten
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tion, anycounseling;dischargepapers;service-
connectedillnesses Vietnam Vet defendant’s
case;Did client’s fatheror grandfatherserve
in the military?

g. Are you a violent person;Should someone
be afraid of the defendant;

h. Does anyone ever visit him frequency,
write letters, contribute to his canteenfund?
Who, address,telephone,how he knowsthem.

i. Currentstatus;How doesthe client spend
the day?Who doesthe client havecontactwith
and why? What does the client think about;
especially re: current situation and possible
execution.Any physicalcomplaints,headaches,
seizures,blackouts?

cius BROWN
Brown Investigations,Etc.
1107 GrandAvenue
Frankfort, Kentucky 40601
Tel: 502 227-9672
Fax: 502 227-9672

...........

"If the only tool you havein your
bagis a hnmmer-

all problemswill look like
nails."

-Mark Twain
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The Kentucky Department of Public Advocacy’s
Advertising Rates for The Advocate

ADVERTISING RATES

Black & White

1 Issue 6 Issues

Full Page $150 $700
Half Page $80 $350
1/4 Page $ 50 $200

NOTE: Staplinginsidethe newsletterup to a 4-
sided insert would be double the cost for a full
pagead.

CLOSINGDATES

*Publishedbi-monthly

ISSUE PUBLICATION DEADLINE

January
March
May
July
September
November

January15
March 15
May 15
July 15
September15
November15

December1
February1

April 1
June1
August1
October1

AD SIZES

When preparingart work for full pagead, allow 3/4" on all
sides.

All live mattermust becontainedwithin 7" x 9-112"

MECHANICAL REQUIREMENTS

/ Negatives, positives, engraving or camera-
ready

art accepted.
/ Offset printing
/ Black & White
/ Trim size: 8-1/2" x 11" - 2 columns/page
/ Halftone screen133.

CIRCULATION

Your advertisingmessageis delivered to a highly selectivegroup of readers.The Advocatehas a
circulationof approximately2,000whichincludesall full-time public defenders,manyprivatecriminal
defenseattorneys,membersof the criminal justice systemand the judiciary in Kentucky, federal
district judgesandjudge os the 6th Circuit Court of Appeals.

TheAdvocateis themost comprehensiveandeffectiveadvertisingmediumto reachKentucky’sgrowing
criminal justicecommunityanddefensebar. TheAdvocateis retainedpermanentlyby most lawyers
asa resource.

Tina Meadows,TheAdvocate
Departmentof Public Advocacy
100 Fair OaksLane,Suite 302

Frankfort,Kentucky40601
Tel: 502 564-8006;Fax: 502 564-7890

E-mail: tmeadows@dpa.state.ky.us

_______________
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Upcoming DPA, NCDC,
NLADA & KACDL Education

8th DeathPenalty
PersuasionInstitute

Kentucky LeadershipCenter
October 12-17, 1997

NOTE: DPA Educationis openonly
to criminal defenseadvocates.

** NLADA **

For more information regarding
NLADA programs call Joan
Graham at Tel: 202 452-0620;Fax:
202 872-1031or write to NLADA,
1625 K Street, N.W., Suite 800,
Washington,D.C. 20006.

ts es s
** NCDC

NCDC Trial Practice Institute
Mercer Law School,Macon, GA
June 15, 1997 - June 28, 1991
July 13, 1997 - July 26, 1997

For more information regarding
NCDC programs call Rosie
Flanagan at Tel: 912 7464151;
Fax: 912 748-0160or write NCDC,
do Mercer Law School, Macon,
Georgia31207.

DPA **

25th Annual Public Defender
Training Conference

June 16-18, 1997
Campbell House Inn
Lexington,Kentucky

DPA Poet-ConvictionInstitute
September8-10, 1997
Holiday Inn, Newton Pike
Lexington, Kentucky

For more information regarding
KACDL programs call or write:
Linda DeBord, 3300 Maple Leaf
Drive LaGrange Kentucky 40031
or d02 243-1L18 or Rebecca
DiLoreto at 502 564-8006.

"We cannot solve the problemswe have created with the samethinking
that createdthem."

- Albert Einstein
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