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Harold McQueen was executed
by electrocutionon the morning
of Tuesday,July 1, 1997at Eddy
yule. He was the 163d person
electrocutedin Kentucky since
1911 and the first since1962. At
torneys representinghim were
deniedaccessas a matterof right
to their client after 5:30 p.m. on
Monday,June30, 1997.The Lyon
CircuitCourtdeniedtheir request
for accessas a matterof right up
to the execution.However, the
KentuckySupremeCourtordered
Correctionsto allow McQueen’s
counsel access after 9:00 p.m.
until theexecution.

In view of this executionand the
ABA’s February 1997 Call for a
Moratorium on Executions, this
Advocate features the Call by
Public AdvocateErnie Lewis for
Kentucky to follow the ABA’s
request for a Moratorium. We
also look at the history of clem
ency in our country and Ken
tucky.

T.J. Wentz, our District Court
column associate editor, has
taken a position with the Ven
turaCounty PublicDefenderOf
fice in California. We appreciate
the good educationhe has pro
vided for quality district court
litigation as we enjoy his last
column in this issue.

EdwardC. Monahan,
Editor, The Advocate

McQueen Executed
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Remarks of Laura Douglas
Secretary of Public Protection and
Regulation Cabinet at the
25th Annual Public Defender Conference

"Goodafternooneveryone,andthankyou,Ernie,
for your introduction.

I’m pleasedto be with you this afternoonat the
25th Annual Public DefenderEducationConfer
ence. Congratulationsto all of you on this
twenty-fifth anniversaryof providing criminal
legalservicesto Kentucky’sindigent.As manyof
you areaware,I am a former legal serviceslaw
yer. I served as the AssociateDirector at the
Legal Aid Society in Louisville. The network of
Legal Servicesoffices throughout the country
providescivil legalrepresentationto thenation’s
indigentcitizens.

It seemsthat all timesare challengingtimes for
legal aid anddefenderorganizations.Thereare,
of course,thecontinualconcernsregardingfund
ing, attempts to limit representationthrough
legislativemeansandserviceaccessissues.These
are, however,challengeswhich come,by and
large,from the outside.

I would submit, however, that there are chal
lenging issueswhich are internal in natureand
which areprimarily impactedby ourown ener
gy andoutlook. Specially,issuesregardinglong
rangeplanning,organizationalstructure,training
andquality control areequallychallengingand
deserveattention.

Although time is ata premium,someportionof
time, particularlyfor managers,mustbedevoted
to planningfor thedaysahead.Whatlegalissues
will require more attention? Juvenile justice
issues? Drug arrests and prosecution?How
shouldlegal aid anddefenderoffices be organ
ized to addresstheseareasof law? What is the
beststructurefor supervisionand servicedeli
very? Time spentengagedin long rangeplan
ning affirms the fact that the work we do is
importantandits preservationandenhancement
deservedeliberatecarefulthinking. Focusingon
qualitycontrol andtrainingaffirms thatthosewe
representdeserveour bestefforts and that we
arecommittedto making sureour clientsget no
less thanourbestefforts.

It is an understatementto assertthat theseare
challengingtimesfor thelegal professionin gen
eral. Thanks to several high profile intensely
reportedcasesduring the past few years, the
generalpublic believesit now knows a lot more
aboutthe practiceof law andthe justicesystem.
Thepublic is quick to add,however,thatit does
not like what it knows. I submit that we must
work hard to dispel the notion that the practice
of law is merely theater.For the clientsyou re
present,the maimerin whichyou practicelaw is
literally the differencebetweenliberty and free
dom - life and death. It consistsof the unglam
orousgrittinessof reality. We shouldresist any
portrayalof the justicesystemas a flawedmelo
dramawhich could benefitgreatly from radical
editing.Thereis bothscienceandart involved in
what you do daily. We cando muchto improve
the public’s opinion of the practiceof law and
our systemof justice if we commit ourselvesto
beingthoroughandcompletein our actions,civil
in our treatmentof opposingcounsel,respectful
to judgesand all court personnel,yet tenacious
in the advancementof our clients’ interests.

Your daily reality consistsof representingtheleft
out, locked out and looked over. Prisoner no.
003826.Theseare the folks that manyin society
would prefer to ignore.Yet thefull worth of our
systemof justice is measuredby how it treats
individuals at this lowly rung of the social and
political ladder,not by how the privileged and
the well-off fare. It not only underscoresthe
importanceof the role we play, it also clarifies
the importanceof our clients.

Again, let me congratulateyou on 25 yearsof
criminaldefenseservicesto Kentucky’sindigent.
Here’s to at least25 more years."

LauraDouglas
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Over 300DefendersCelebrate25YearsofAdvocacy
on Behalf of Kentucky’s Poor, and
Single Out 4 Advocatesfor SpecialRecognition

More than300 peoplecameto the Annual Ken
tucky Public DefenderConferenceto celebrate
the Departmentof Public Advocacy’s [WA
quarter-of-a-centuryanniversaryatthesiteof the
first Annual Public DefenderConference,The
CampbellHouseInn in Lexington,Kentucky,June
16-18, 1997.

The attendeesindudedpastPublic Advocates;
membersof the Public AdvocacyCommission;
Secretaryof thePublicProtectionandRegulation
Cabinet,Laura Douglas;current Public Advo
cate, Ernie Lewis; and public defendersand
criminal defenseattorneysfrom acrossthe state.
The Conferencethemewas: Celebrating25 Years
of IndependentDefenseof Indigents: Preparing for
the Next 25 Years ofInterdependentAdvocacyWith
a Focuson DefendingDrug Cases.Onedefenderin
attendancespokethe thoughtsof many at the
Conferencewhen she said that the practical
learningoffered,the enthusiasmof the Kentucky
and nationalpresenters,andthe inspiringdeeds
of the four receivingthe awards renewedher
commitment to defending Kentucky’s poor
againstthe powerandresourcesof the govern
ment. ‘It feelsgood to be a Kentucky defender."

Fourawardswerepresentedby PublicAdvocate
Lewis at the Conference.The Nelson Mandela
Lifetime AchievementAward establishedthis year
by Public Advocate,ErnieLewis, waspresented
to Bob CarranrenownedCovingtoncriminalde
fenseattorney who headedthe Kenton County
public defenderprogram,which he co-founded
in 1971 with 5 otherattorneys,for two decades
andwho hasbeena Public AdvocacyCommis
sionmemberfor over adecade.TheCommission
overseesthe work of DPA. Bob receivedthe 1990
National Legal Aid & DefenderAssociation’s
prestigiousReginald Heber Smith award for his
tirelessadvocacyfor indigentsaccusedof crimes
from the courtroomto the committeeroom.Bob
hasdefendedwith Philip Taliaferroa numberof
very high profile casesin Covington, including
acquittalsforJacquelineDunn,GeraldKaufman,
andMr. O’Donnell, all chargedwith murder.For
over two decadesBob has laboredat muchper
sonal andprofessionalsacrificeto his private

practiceto advancethe right to counselin the
Commonwealthin manyuncommonways.Bob’s
life honorsthe professionof defendingcriminal
defendants.In secondingBob’s nomination,for
mer Chair of the Public AdvocacyCommission
William R. Jones,now Professorof Law Emeritus
of ChaseCollege of Law said, "As the headof
the Kenton public defenderprogram,he fought
the battlesof inadequatefunding,helpedattor
neys inexperiencedin criminal defensework
gain the experiencenecessaryto give an honest
defenseto the defenderprogram’sclients, and
defendedmanyhimself."Lewis said,"I amestab
lishingtheMandelaLifetimeAchievementawardto
honor peoplewho havelaboredover a lifetime
to advancethe causeof freedom and justice. I
am thrilled to be able to inauguratethis award
by naming someone of the caliber of Bob
Carran."

The RosaParks awardwas given to Bill Curtis,
a researchanalyst,who has workedwith DPA
since 1980.He hasdonemany venuesurveysin
capital casesacrossKentucky, hasbeeninstru
mentalin obtainingsubstantialgrantsfor capital
post-convictionassistanceand indigent defense
work in Kentucky,and is the Department’sex
pertin caseloaddatacollectionandanalysis.His
changeof venuework hascontributedto secur
ing sentencesless thandeath.From the inside,
Bill hasbeena long timeresourcefor Kentucky’s
statewide defender efforts. "Bill’s work as a
criminal justice analyst has been invaluable,"
ErnieLewis said,"hehelpsusimmenselyto gain
necessaryfunding. Hehasaddedhis passionin
the individual casesby working with attorneys
to obtain changesof venuein our mostserious
cases."

TheGideonawardwaspresentedto Allison Con
nelly, clinical professorof law at the University
of Kentucky,for her 12 yearsof work as a Ken
tucky public defenderas a staff attorneyin the
Post-ConvictionOffice at the Northpointprison,
headof DPA’s Post-ConvictionBranch,and as
Kentucky’s first womanPublic Advocatefrom
1993-1997.She creatednew full-time offices in
KentonCounty,Elizabethtown,andMadison-
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yule, along with increasedstaff for the Capital
Trial Unit and increasedstaff for Jeffersonand
Fayette Counties. She established the Gideon
Award in 1993, the 30th Anniversaryof Gideon.
In giving this award,Lewis observed,"It is an
honor to give an awardto my predecessor.Alli
son hasdevotedher life to advancingthe right
to counsel.Sheis oneof Gideon’strueguardians."

The Public Advocate award was bestowedon
David Richart of Louisville, who has beenthe
ExecutiveDirector of the KentuckyYouth Advo
cates which he helped found in 1975 for 20
years. He has been the leading advocate on
behalfof childrenin this Commonwealthon the
most significant children’s policy issuesof the
day. He co-authoredFairnessIs a Kid’s Game, the
seminal work on child advocacy.The National
Associationof Child Advocatesidentifiedhim as
"the premier long distancerunnerof child advo
cacy; our historian, our theoretician, and for
manyof us,our consultantandmentor."In Aug
ust 1997 Richart will continue his legacy of
professionalservice to children and youth as
associateprofessorin the Spalding University
GraduateSchool of Social Work, as director of
the National Instituteon children, Youth and

I5

Families, Inc., and as a consultant to child
advocacyorganizationsthroughoutthe country.
Lewis commentedon the importanceof Richart’s
endowment to the Commonwealth, "Cynics
would say onepersoncando little. Dave Richart
would quiet the cynic. He has advocatedfor the
children, particularly poor children, for over 20
years.He is effective,he is insightful, and he is
a true national children’s rights leader."

In a letter to Ernie Lewis after receiving the
award,Mr. Richart said:"As I reflect backon my
‘first’ careerin Kentucky-basedchild advocacy,
andas I turntowarddevelopinga nationalchild
advocacytraining center,I rememberwith much
admiration the work of the state’spublic de
fenders.In many cases,Kentucky Youth Advo
catesKYA has stood on the shouldersof the
state’s public defenders, as your attorneys
identified many of the problemson which KYA
later worked. It is Kentucky’s public defenders
who are the real heroesand heroinesfor their
eagerrepresentationof the ‘mad-sad-badcan’t
add’ children who are too often marginalized
and scapegoated.Their representationof these
young people has inspired all of us at KYA
throughout the years and set a standard by
which we measureour own advocacy."

Bob CarranacceptingNelsonMandeloLifetime AchievementAward
from Public Advocate,Ernie Lewis

I I
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GIDEON AWARD: TRUMPETING COUNSEL FOR KENTUCKY’S POOR

In celebration of the 30th Anniversary of the U.S. Supreme Court’s landmark decision in Gideon v.

Wainwright, 372 U.S.335 1963,DPA establishedtheGideonAward in 1993. Theawardis presentedat the
Annual DPA Public DefenderConferenceto the personwho hasdemonstratedextraordinarycommitmentto
equaljustice and who hascourageouslyadvancedthe right to counselfor thepoor in Kentucky.

1993 GideonAward Recipient- * J. Vincent Aprile, II, DPA GeneralCounsel

1994 GideonAward Recipients- . DanielT. Goyetteand theJeffersonDistrict Public Defender’sOffice

1995 GideonAward Recipient- * Larry H. Marshall, DPA AppealsBranch,DPA’s FrankfortOffice

1996 GideonAward Recipient - * Jim Cox, DPA’s SomersetOffice Director

1997 GideonAward Recipient - . Allison Connelly, Clinical Professorof Law, University of Kentucky

Allison Connelly acceptingGideon Award from PublicAdvocate,Ernie Lewis

David Richart acceptingPublic AdvocateAward from Public Advocate,Ernie Lewis

I I
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RosaParks Award for Advocacyfor the Pooc Non-Attorney

Establishedin 1995, theRosaParksAward is presentedat theAnnual DPA ConferenceandtheAnnual
ProfessionalSupportStaff Conferenceto the nonattorneywho hasgalvanizedotherpeopleinto action
throughtheir dedication,service,sacrificeandcommitmentto thepoor. After RosaParkswasconvicted of
violating theAlabamabus segregationlaw, Martin Luther King said, "I wantit to beknown thatwe’re going
to work with grim andbold determinationto gain justice...And we arenotwrong.... If we are wrongjustice
is a lie. And we aredetermined...towork and fight until justice runs down like waterandrighteousnesslike
a mighty stream."

1995RosaParksAward Recipient-. Cris Brown, Paralegal,Capital Trial Unit

1996RosaParksAward Recipient - . Tina Meadows,ExecutiveSecretaryfor Deputy Public Advocate

1997RosaParksAward Recipient- * Bill Curtis,ResearchAnalyst, Law OperationsDivision

Bill Curtis acceptingRosa ParksAward from Public Advocate,ErnieLewis

Former DPA Public Advocates: from left to right: RayCorns, Paul Isaacs,Ernie Lewis,
Allison Connelly, Jack Farley, and not pictured Anthony Wilhoit

I I
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Power, Change& Miracles
Thefollowingare the remarksfrom NancyHollander,
who spoke at DPA’s 25th Annual Public Defender
Conference.

"I too want to talk aboutpower and I want to
talk aboutchangeand I want to talk aboutmir

acles.We all havethislicenseto practicelaw and
it is truly a gift -- a gift of great power, the
power to changepeople’s lives; the power to
changethe law; the power to createmiracles.It

is a powerwe must usecarefully, but not spar

ingly. Thereis no end to it.

This power is not like the thin legs of a race
horse,legsthat will carrythe horseonly through
somany races.Nor is it like the power of great
baseballpitcher whose arm will inevitably fail
him. This is a gift of unlimited power. It is lim
ited only by the horizonsof our vision.

Without lawyerswho believedin miracles,used
their power and had the courageto demand
change,Mr. Gideonwould not havehada law
yer and would never have had the second
chanceheneededto hearthosesweetwords, we
all wait to hear:"Not Guilty." Gideon,who wrote
to the UnitedStatesSupremeCourt on a yellow
pad from his prisoncell, would havespentthe
rest of his life in that cell, were it not for
lawyers’ vision andcourage.

Where would Mr. Gideon andhis lawyers be if
theyhadsaid, "The precedentis all againstus?"
Wherewould Mr. Gideonbe if the lawyerswho
finally representedhim did not havethecourage
to refuseto embracethe prevailinglegalconcept
of the day that said that a poor personis not
entitledto a lawyer?Wherewould we be today?

We must never,ever,ever feel boundby prece
dent. If lawyers do not argueagainstprecedent,
the law wifi never change,caseswifi neverbe
overruled.We will see no progress.We will not
makethe miraclesour clients need.

Sometimesit takesguts, swimming up stream
againstyearsand yearsof argumentsandopin
ions, telling one judge after anotherthat your
cause is just, your argument sound, - their
precedentwrong.

This precedentthat we hearsomuchabout,it is
nothingcomparedto our power. Precedentis

nothing more than a
jumping off point topro
ject our clients and the
courts into the unknown
andthe untried.We must
always arguefor change
andwe must always ar
gue with passion and
with courage.Above all
else,we must alwaysbe
lieve in our clients.

Remember,no matter what we do or what we
say, if we staywithin the boundsof ethicalcon
duct - as we alwaysmust - theydon’t take law
yersout in the backof the courthouseandshoot
them. We may makefools of ourselvesbut our
clientsdeserveno less.We mustalwaysbe fear
lessin the questfor themiraclesourclientsneed
to win.

And we mustnever forget, as I am sureno one
herewill, that while mostof the civilized world
declaresthe deathpenalty to be an outmoded
form of punishment,in the United States of
Americawe sufferour children,ourmentallyill,
our poor to the ultimate torture - to deathat the
handof our own government.

We havechosena calling wherewe almost al
ways lose. We lose our trials, we lose our mo
tions, we loseour appeals.And isn’t that really
how it shouldbe? In a perfectworld we would
not evenbe needed.The policewould arreston
ly guilty people; sentencingwould be humane,
the police would properly and ethically collect
evidence.

But that is not how it is. We havemuchwork to
do. But for all our mistakesandmisdeedsin this
country, it is throughthe courageandvision of
lawyers that we havemadesomeprogress.For
if posterityjudgesa free societyby how it treats
its individual members, it should be of some
considerablyconsolationto us all that our sys
tem of justice no longer requiresan individual
accusedto standalone. Thankyou."

NANCY HOLLANDER
20 First Plaza,Suite 212
Albuquerque,N. Mex. 87102
Tel: 505 842-9960;Fax: 505 842-0761
E-mail: nanholl@ix.netcom.com

Nancy Hollander
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Fairness of Death Penalty Required

The Departmentof Public Advocacy DPA is
saddenedby the executionof Harold McQueen.
We were charged with the responsibility to
representhim from his arrestin 1980 until his
deathby electrocutionon July 1, 1997.Our con
stitutional duty was to provide him with the
effective assistanceof counselat trial, appeal,
andduring post-conviction.Our duty was also
to ensurethat the verdict that allowedhis death
wasa fair andreliableverdict. We havemet our
dutieswith mixed results.

This deathhas done nothing to lessenDPA’s
resolveto call for a moratoriumon executionsin
Kentuckyuntil it is administeredfairly. Indeed,
Harold McQueen’sdeathdemonstratesthat the
deathpenalty in Kentucky is administeredin a
deeply flawed manner,as it is throughout the
country,accordingto the AmericanBarAssocia
tion’s Houseof Delegate’sFebruary1997Call for
a Moratorium.

The people of Kentucky have determinedthat
we are to have a deathpenalty. If we are, then
significant changemust occur. DPA calls upon
the differentpartsof the criminal justicesystem
to ensurethe fairnessof the deathpenaltyby:

1. Eliminating the deathpenalty for juveniles;

2. Eliminating racism
from the death pen
alty by passing the
Racial JusticeAct;

3. Making the law pro
hibiting the death ErnieLewis
penalty for the men
tally retarded retro
active so that mentallyretardedpersonspre
sentlyon deathrow will not be executed;

4. Ensuring a reliable post-convictionprocess
that guaranteesthatsignificant constitutional
issueshavea fair hearingin stateandfederal
court;

5. Ensuringthat indigent defensereceivesrea
sonablefunding for capitaldefensesothatno
one receivesthe deathpenalty due to their
poverty.

This is a sombermomentfor all of Kentucky. It
is time to be respectfulof the mourningof fam
ily members of both the victim and the
executed.

ERNIE LEWIS
Public Advocate

A Plea for A Moratorium on Executions in
Kentucky As Called for by the ABA

Reliability & Fairnessare Lacking. Kentucky
law provides for capital punishment.As exe
cutionsareconsidered,we must assureabsolute
fairnessand we must insureutmost reliability.
When the 30 deathrow casesin Kentucky are
analyzed, they strongly indicateunfairnessand
unreliability in imposing this ultimate and irre
versible penalty. In light of the substantial
deficiencies in the adjudicationof thesecases
resulting in deathsentences,the American Bar
Association’sABA formal requestto halt exe
cutionsshould be heededin Kentucky.

1997ABA ResolutionCalls for Moratorium. The
ABA House of Delegatesin a February3, 1997
ResolutionNo. 107, passedby a 280-119 vote,
called for a moratoriumon executions in this
countryuntil jurisdictions implementpolicies to
insurethat deathpenaltycasesareadministered
fairly, impartially and in accordancewith due
processto minimize the risk that innocentper
Sonsmaybe executed.

Far from beingadministeredfairly and reliably,
the death penalty in this country, according to
the ABA, is "insteadahaphazardmazeof unfair

I I
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practiceswith no internalconsistency."Kentucky

mirrors that nationalreality.

The.ABA resolutionestablishesa legal position
on fairnessin the applicationof the law; it is not

a policy statementfor or against the penalty.
Former ABA PresidentJohnJ. Curtin, Jr. told a

congressionalcommitteein 1991,"Whateveryou
think aboutthe deathpenalty,a systemthat will

take life must first give justice." Hearings before
the Subcommitteeon Civil and ConstitutionalRights
of the Committeeon the Judiciary, U.S. House of
Representatives,102d Cong., 1st Sess. at 447
1991. TheABA resolutionwassupportedby 20
of the 24 formerAmericanBar Associationpresi
dentswho are living.

In an April, 1997 CourierJournal article,Attorney
General Ben Chandler "dismissed the ABA’s
position, calling the group ‘a bunch of defense
lawyers."

An April 17, 1997 letter from Nancy Slonim of
the ABA to the Public Advocate,Ernie Lewis,
observed:

"It sometimesis said that the ABA is dominated
by criminal defenselawyers,or that its Criminal
JusticeSectionis. In fact,our mostrecentrecords
indicate that of our membersin a survey that
representedabout 60% of the total who identi
fied themselvesaspracticingin thecriminal area,
their functions were as follows: Public defense,
4,061; private defense,10,180; federalprosecu
tion, 1,359; state and local prosecution,2,501.
Thosenumbersprobablyreflect the lawyerpop
ulation at large -- there is a unite number of
prosecutingattorneys,but no governmentbud
getary limit on the overall defensebar. Extra
polating from those numbers,criminal defense
lawyers hardly control the 340,000membersof
the association.

In particular,theCriminal JusticeSectiontookno
formal position on the death penalty policy
adoptedin February.Evenif they had,the mem
bersof the ABA Houseof Delegatesincludeonly
two individuals who formally representthe sec

The policy reflects the thinking of a majority of
the membersof our Houseof Delegates280 to
119 representingevery area or practice, every
part of the country, diverse ethnic groupsand
gender,diverseagesandpolitical viewpoints."

J

State Bar ResponsesBegin. The Illinois, Con
necticut, Pennsylvania,and Missouri Bar Asso
ciations are working on deathpenalty issuesin
light of the ABA resolution for a moratorium.
For instance,the Criminal Law Committeeof the
Missouri Bar hasvoted by at leasta 2-1 margin
to call on the Governorof Missouri to imposea
moratorium on executionsin Missouri on the
basisof the ABA Houseof Delegatesrecommen
dation of February3, 1997.

KentuckyBar Association.Becauseof its unique
leadership role, the Kentucky Bar Association
was askedon June17, 1997 at a Board of Gov
ernorsMeetingin Louisville by Public Advocate

Ernie Lewis, Kentucky Associationof Criminal
DefenseLawyers PresidentJerryCox, andEver
ett Hoffman, Chair of the Kentucky Coalition
Against ExecutionsKCAE to join these state
bars’and the AmericanBar Association’sefforts.

The KBA declinedto adopttheproposedresolu
tion of KACDL, DPA, andKCAE. On motion of
Kent Westberryand asecondof JohnStevenson,
the Boardunanimouslyreferredthe matterto the
LegislativeCommittee,which is chairedby John
Stevensonof Owensboro,for reviewand recom
mendationsto the Board.

Discriminatory Application. As forewarnedby
the late JusticeThurgood Marshall, "When we
tolerate the possibility of error in capital
proceedings...wehasten our return to the dis
criminatory,wantonandfreakishadministration
of thedeathpenaltythat we foundintolerablein
Furman."

5 Dimensionsof Unfairness.The ABA’s call for
a suspensionof executionsfocuseson five signi
ficant areas:

1 incompetencyof counsel;
2 racial bias;
3 mentallyretardedpersons;
4 personsunder 18 yearsof age;and,
5 preservingstate& federalpost-

conviction review.

"Kentucky hasnow gonethrough the door into
the world of executions,a world we havenot
hadfor 35 years," Public AdvocateErnie Lewis
said. "We should only continue to enter that
world if we are certainthat the systemwe have
in place ensuresfairness and reliability. The
ABA Moratorium Resolutioncalls into question
the reliability and fairnessof the deathpenalty
in all jursidictions. The Kentucky reality does
nothingbut buttressthe ABA’s concerns."

tion.
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The following review of Kentucky deathrow
casesdemonstratestheneedfor amoratoriumon
executionsin this Commonwealth.Accordingly,
Kentucky’s Attorney Generalshould immedi
ately halt his requestsfor executions.

Incompetencyof Counselin
Kentucky Capital Cases

The inadequacyof counsel is a stark, long
standing problem in Kentucky death row
cases.Poor lawyeringis onesignfi cant reason
for persons being sentencedto death. A dis
turbing numberof death row inmates were
representedby attorneyswho werepreviously
or subsequentlydisciplinedby theKBAand/or
KentuckySupremeCourt.

Epperson,White, Sanders.Three of the menon
Kentucky death row Roger Epperson, Karu
GeneWhite,DavidSanderswererepresentedby
attorneys Lester Burns, Kevin Charters who
have beendisbarredor had their license sus
pended.Other death row inmates were repre
sented by attorneyswho were otherwise dis
ciplined or sanctionedby the bar.

Harold McQueenwas sentencedto deathfor the
1980murderof RebeccaO’Hearnduringhisrob
bery of a Richmondconveniencestorewhereshe
worked as a clerk. McQueen’s attorney was
court-appointedby the Madison Circuit Court
Judge, who was openly pro-death. The ap
pointedattorneyrepresentedMcQueenby him
self, againstall national standardsof practice
that require two counsel.The attorneydid not
investigatehis client’s past, failed to put on a
witness to testify to Harold’s troubled life, and
hada psychiatristtestify who was ill-prepared
and who failed to discover Harold was brain
damaged.Trial counselfailed to file fundamental
motions, including discovery,changeof venue
and severence.Dissentsin both the Kentucky
SupremeCourt and Sixth Circuit Court of Ap
peals observedthat, but for the errors of trial
counsel,the jurors may have imposeda non-
deathsentence.McQueen’sco-defendant,argu
ably the more culpable,was representedby an
experiencedretainedcounselandreceiveda 20
year sentence.McQueenwas executedJuly 1,
1997.

GregoryWilson’s "representation"was,by any
objectivestandard,truly a farce andmockeryof
justice. Initially, after a relatively lengthy,
frustrating and largely unsuccessfuleffort to
securethe servicesof anattorneyfor Mr. Wilson,
contractcounselwas finally retained.One of

thoseattorneyssubsequentlywithdrew as coun
sel due to a conflict of interest and the other
ultimately withdrew due to health problems.
During that periodof time, DPA provided law
yer assistancethroughtheCapitalTrial Unit, but
that lawyer eventuallywithdrew from the case
as well, leaving Mr. Wilson without anyrepre
sentationwith trial scheduledto commencein a
matter of weeks.The trial judge thenposteda
noticeon his courtroomdoor "desperately"seek
ing volunteercounselto providerepresentation
on the scheduledtrial date. Only two attorneys
responded- onehadneverhandleda felony case
before,andtheotherhadaseriousdrinkingpro
blem which was well-knownamongstmembers
of the local benchandbar.He hadalsobeenthe
subjectof bar disciplinaryaction.That attorney,
who supposedlyactedas leadcounsel,hadnev
erbeforehandledacasein which the deathpen
alty wassought,hadno establishedlaw office or
library to speakof, and engagedin minimal, if
any, pretrial investigationor preparation.Fur
thermore,said "lead" counselwas not present
whenthe jury was selected,and was frequently
absent during trial proceedings.No defense
witnesseswerecalled during trial and no miti
gation evidencewas presentedon behalf of the
defendantduring the penalty phase,despitethe
fact that, amongother things, the co-defendant
hadgivena statementadmittingthat shehadin
flicted the fatal injury upon the victim. The
injustice of this casehas received national at
tention, including a recent featureby National
Public Radio on the anniversaryof the Supreme
Court’s decisionin Gideon v. Wainwright.

Kevin Stanford had no defensepresentedto the
jurors during the guilt phaseby his attorney, in
contrast to the co-defendant’sattorney who pre
senteda substantial defenseand who was sen
tencedto life imprisonment.This attorneyfailed
to presentwell-investigatedmitigation evidence
in the penaltyphase.No evidencewaspresented
on the history of his being repeatedlysexually
abused.No socialhistory was presented.

JamesSlawterhadno defensepresentedfor him
in the penalty phase.At the post-conviction
stage,the defenseattorneysaid that more than
99% of his preparationfor trial was devotedto
the guilt/innocencephaseandas a resulthe said
he"did not fully investigateavailabledocuments
and witnessesthat were relevantto the penalty
phase of the trial." The attorney did no pre
paration of the defendantfor his critical testi
mony at the penaltyphase.
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Brian Moore’s trial counselcompletelymissed
the evidencewhich would haveshownthe pro
secution’sstar witness to be a perjurer.Further
investigationhas also revealedthat this witness
wasa family friend of the victim. Since the jury
didn’t haveany of this information, Mr. Moore
was sentencedto die for acrime that the actual
perpetratorhas repeatedlyconfessedto. Ten
people,who heard those confessionsfrom the
actual murderer,have given their sworn test
imony aboutit. The trial lawyers haveacknow
ledgedthat theyrenderedineffectiveassistance.

Hugh Marlowe’s attorney hadbeen practicing
criminal law for only a few months andhad
handledonly one felony trial before Marlowe’s
trial. He did practically no investigation or
preparationfor the penaltyphaseandpresented
no evidenceand only a very brief argumentat
that phase.

Gene White wasrepresentedat his trial by two
retaineddefenselawyers who agreedto repre
sent jointly Geneandhis two co-defendantsin
their capital trials for the murders of three
elderly individuals.During Mr. White’s trial one
of his co-defendantsagreed to testify for the
prosecutionagainst Mr. White in return for
immunity. As a result during jury selectionMr.
White’s lawyerswithdrewfrom representingthat
co-defendant,but remainedas Mr. White’s law
yer throughouthis capital trial, including the
cross-examinationof their former client. Mr.
White’s co-defendantsreceivedno convictionas
a result of the immunity agreementand the
otherco-defendant,who went to trial laterwith
new counsel,receivedaconvictionand sentence
of twenty years.

Discrimination Exists in Kentucky Capital
Sentencingon the Basis of the Race
of Either the Victim or Defendant

Thereare 7 African-Americanson Kentucky’s
deathrow of 29 men. This represents24% of
the death row population, compared with
Kentucky’snon-whitepopulation of7.7%.All
the victims of these7 death row inmateswere
white.

Kevin Stanford, a 17 year old black juvenile,
wasbombardedwith racistslursandepithetsby
a groupof officers whenarrested.He was con
victed of the murder and sodomy of a white
womanand sentencedto deathby an all white
jury in Louisville, a city saturated with
prejudicial publicity about the crime. Ken
tuckianswant the assurancethat race is not a

12

part of the capitalprocessas indicatedin a 1989
statewidepoll conductedby the University of
Louisville’s urban Research Institute which
shows 92% of Kentuckiansbelieve that capital
laws should guaranteeno racial bias in the
applicationof the deathpenalty.

Gregory Wilson, a black man, was represented
by inexperienced,unpreparedvolunteer, attor
neys who failed to challengethe prosecution’s
exerciseof peremptorychallengesagainstAfri
can-Americanjurors pursuantto Batsonv. Ken
tucky, 476 U.S. 79 1986. Mr. Wilson was
charged,along with a white co-defendant,with
the murder,rape,robbery andkidnappingof a
white woman.Therewerequestionsaskeddur
ing voir dire about the jurors’ feelings con
cerning a sexual relationshipbetweena black
mananda whitewoman.The co-defendant’sat
torney also observedthata white girl dating a
black man wasnot consideredto be "normal" in
KentonCounty.Therewere few black jurorson
the jury panel. Mr. Wilson, a black man, was
sentencedto death.His white co-defendantwas
sentencedto life without parolefor 25 years.

Beoria Simmons, a black man, was tried and
convicted of rape and murder of three white
women. Even thoughtherewereobvious racial
overtonesto the case,defensecounselfailed to
ask prospectivejurors aboutthe racialaspectsof
the caseor about their feelings on inter-racial
sexual relationships.The prosecutorused per
emptory strikeson five of the sevenblacks on
the jury venire and defensecounsel failed to
makea timely Batsonclaim.

Victor Taylor grew up in Louisville’s inner city.
A black man, he was convicted of killing two
white men who had gotten lost in Louisville’s
Smoketown,the oldestAfrican-Americanneigh
borhood in Louisville, on the way to a high
schoolfootball game.Theprosecutorusedhalf of
his peremptorychallengesto striketwo-thirdsof
the blackjurorsfrom thejury panel.Whenasked
to explainhis strikesthe prosecutorsaidhe had
"no other rational reason"for striking nearly all
of the black jurors.

James Slawter, a young black man, was con
victed of stabbinga middle-agedwhite female.
Witnessestestified that a white man was seen
running from the scene with a bloody knife.
Trial defensecounselaskedno questionsof the
prospectivejurorsaboutthe racial aspectsof the
casedespitethe fact that the United StatesSup
reme Court has recognizedthat the need for a
searchinginquiry about raceon voir dire is
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particularlygreatbecauseof the "uniqueoppor
tunity for racial prejudiceto operatebut remain
undetected."Turnerv. Murray, 476 U.S. 28 1996.

Ernest Rogers,a twenty-oneyear old black male,
was tried in Christian County with a co-defen
dant of mixed racewho appearedwhite or his
panic. Rogers was convicted, inter alia, for at
tempting to rapeand killing a youngwhite wo
man in 1994. All of the direct evidence was
againstthe co-defendant;yet, the jury hung on
his guilt. A challengewas soughtto the prose
cutor’suseof 7 of its 9 peremptorychallengeson
blacks,and one on a woman who lookedhis
panic. Sincethe jury hadbeensworn in the last
thing on the Friday, and since the Batsonchal
lenge was not raised until the first thing on
Monday morning, no hearingwas held on the
racial motivation of the strikes. Two blacks
remainedon the jury. Thejury so selectedhung
on the penalty phase.A new penalty jury was
later empaneled.The two blacks who reached
the final cut were eliminatedby the prosecutor
whose grounds were found race neutral. The
resultant all-white jury gave Rogers the death
penalty.Three yearssince the offenses,the co
defendanthasyet to be retried.

A study commissionedby the 1992 Kentucky
GeneralAssemblyof all homicidesbetween1976
and1991,Keil & Vito, Raceand theDeath Penalty
in KentuckyMurder Trials, 1976-1991:A Studyof
Racial Bias as a Factor in Capital SentencingSept.
1993,demonstratesraceis a factor in Kentucky
capitalsentencing.Defendantsweremorelikely
to be sentencedto deathif their victims were
white, most especially if the defendantwas
black.

Mentally Retardedand
Mentally Ill Defendants

SinceJuly 1990, Kentuckyhas had a proce
dure for identifying those persons who are
seriously mentally retarded and eliminating
death as a possible punishmentfor those
individuals,KRS532.135and532.140.Never
theless,Kentuckystill has mentally retarded
defendantssentencedbefore 1990 on death
row, and severelymentally ill defendantscon
tinue to be sentencedto death.

EugeneGall, Jr. is a 51 yearold Hillsboro, Ohio
manwho was braindamagedas a youth,result
ing in hisexperiencinggrandmalseizuresbefore
his 20th birthday. He was also sexuallyabused
as a child. At age 22, he was declaredincom
petentto standtrial on Ohio charges.He spent

2 years in an Ohio mentalhospitalbeforebeing
found competent.He was convictedof the mur
der of a 12 year old girl, and diagnosedby a
psychologistandapsychiatristassuffering from
paranoidschizophrenia,both of whom testified
that Mr. Gall was insanewhen he killed Lisa
Jansen.A Commonwealth’spsychiatrist,whoex
aminedMr. Gall briefly shortly after the crime,
agreedin 1989, 11 yearsafter the trial, that Mr.
Gallwasmentally ill. In 1991, a neurologistand
a neuropsychologistexamined Mr. Gall and
found that hewas braindamagedat the time he
killed Lisa Jansen. Rather than meet the sub
stantialevidenceof severe,longstandingmental
illness presentedby the defenseat trial, the
prosecutorridiculed the insanity defenseand
kept critical mental illness records from the
Commonwealth’spsychiatrist.

Kevin Stanford tested in the 5th grade and
againin 1978 with an IQ of 70 on the WISC-R.
Since being sentencedto death,he has been
diagnosedby psychologistsas suffering from
chronicpost-traumaticstressdisorder from the
repeatedsexualassaultsandthe emotionalneg
lect that pervadedhis childhood.

David Skaggs was born in a mental hospital to
a schizophrenic mother. Skaggs had a psycho
logical examinationbefore his trial, but it was
later learnedthat the "psychologist" who per
formed this examinationhad lied abouthis cre
dentials.Not only was henot a licensedpsycho
logist, but he hadnot evengraduatedfrom col
legeandreceivedD’s andC’s in his only college
level psychology courses.This "expert’s" trial
testimony was interspersedwith referencesto
canesthat are perceivedto be elephants,choco
late ice cream, Frenchmenwho get furious if
called a camel, Einstein’s use of Fels-Naptha
soapandJamesWatt,andwassoundlyridiculed
by the prosecutor.As a result of this fraud, the
jury neverheardaboutDavidSkaggs’numerous,
andvery real, mentalproblems.After his trial
andappealSkaggswas examinedby competent
mentalhealthprofessionalsand it was discov
ered that he is mentally retarded.Additional
psychologicaltestinghasindicatedthe presence
of organicbrain damageanda majorpsychosis,
schizotypalpersonalitydisorder.

Victor Taylor was diagnosedwith organic brain
dysfunctionthathasprobablybeenpresentsince
birth. This organic problem is further compli
catedby low intelligence.In school,Taylor was
tested threetimes with results in the mentally
retardedrange.At age 25 he was diagnosedas
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borderlinementally retardedandhad a mental

ageof 12-1/2 yearsold.

Ralph Bazehada history of being diagnosedas
paranoidschizophrenic.This diagnosis carries

with it the characteristic of being suspicious
whenthereis not sufficientdatato warrantthose
feelings. The circumstancesof Baze’s offenses
were that a deputy sheriff came to his home
without awarrantand informedBazehe wasbe

ing pickedup for somechargeslisted on a piece
of paper which included offenseswhich Baze

knewwereinvalid. Baze did not trust that there
was a warranton chargesand askedthe sheriff

to producea valid warrant, at which time he
would go willingly. Rather than comply, the
deputy got back up of the sheriff andseveral
other officers. There was conflicting testimony
aboutwho fired first, with severalwitnessesand
Baze swearingthe police fired first, and other
witnessessaying the contrary.

PersonsUnder the Age of 18
at the Time of Their Offense

Kentuckyallows a person to be executedif 16
yearsofage orolder underKRS 640.040.Cur
rently, only half of the states with death
penalty statutesand 5 other countrieshave
laws that allowjuvenilesto be executed.Since
the reinstatementof thedeathpenalty in 1976,
9 people have beenexecutedfor crimes com
mitted as 17 year olds. Of the 143 juvenile
deathsentencesimposedsince1973,91% have
resulted in reversals.

Kevin Stanford was 17 at the time he was con
victedof murder,robbery,sodomyandtheft.His
co-defendants,Troy JohnsonandDavid Buchan
an, were 17 and 16 yearsold respectively.John
son received 9 months in juvenile detention.
Buchanan received a life sentenceplus two
twenty year sentencesfor rape and robbery.
Kevin hadno defenseto the crimepresentedfor
him despite the availability of a substantial
defense.The codefendant’sattorneypresented
evidenceon his client’s prior juvenile treatment
andmentalhealthproblems.

Insufficient Funding of Kentucky’s Defense
of Indigents Accused of A Capital Offense

For the last two and half decades,Kentucky

has rankednear or at the bottom nationally in
theamount ofmoneyit has paid to defenseat
torneys representingindigent capital clients.
Until 1986, the maximumcompensationfor
attorneyfees was $1,250 per attorney. The
maximumwas$2,500until 1995 when it was
raised to $5,000. Throughall theseyears the
hourly rates were at $25/hourfor out-of-court
and $35/hourfor in-court work. It was just
raised in May 1997 to a maximumof $12,500
with the hourly rate increasedto $50 in and
out-of-court. The remainsof the scandalously
low compensationare scattered throughout
Kentucky’sdeath row. Thejusticesystemgets
what it paysfor.

Harold McQueen’s attorney was court-ap
pointed by an openly pro-deathJudge.He was
compensateda woefully inadequate$1,000 for
his work, far less than his office overhead,and
far less than the minimum wage.The defenseof
McQueenwas inadequate.McQueen was exe
cutedJuly 1, 1997.

EugeneW. Gall, Jr.’s two attorneys,who were
in private practiceandhad a public defender
contract, representedall the indigent criminal
defendantsin BooneCounty in 1978 for $14,400,
no matterwhat thenumber,includingthe capital
defenseof Gall. Thetrial alonelastedtwo weeks,
and it took place a mere5-1/2 monthsafter in
district, the second quickest capital trial in
Kentucky since 1976.

GregoryWilson. After several attorneyswith
drewas counselof record,Mr. Wilson was ulti
mately"represented"by unqualifiedlawyerswho
volunteeredpro bono to undertakehis difficult
andcomplexdefenseshortly before ascheduled
trial date.Theseattorneysvolunteeredat thetrial
judge’s request1 after efforts to secure the
servicesof an attorneyfrom the local defender
roster failed due to the natureof the caseand
the inadequacyof the existing statutoryrate of
compensation,and2 the DPA assertedthat it
did not have sufficient staff or resourcesto
providecounsel.

John Mills wasrepresentedby only oneattorney
who was paid but $5,000 at the rate of $25 per
hour for out-of-court work and $35 per hour for
in-court work.

"When we executeacapitaldefendantin this country,we rely on thebelief that the individual wasguilty, andwas
convictedand sentencedafter a fair trial, to justify the imposition of state-sponsoredkilling.... My 24 yearsof
overseeingthe impositionof the deathpenaltyfrom this court haveleft me in gravedoubt whetherthis relianceis
justified and whetherthe constitutional requirementof competent legal counsel for capital defendantsis being
fulfilled."

- JusticeHarry Blackmundissent,McFarlandv. Scott, 114 S.Ct. 2785, 2790 1994
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EXECUTIVE CLEMENCY

9 Step State and Federal Judicial
Review Process

FEDERAL COURT - Post Conviction

9 Certiorari - United States Supreme Court

8 Appeal - 6th Circuit Court of Appeals

7 Habeas - Federal District Court

6 Certiroan - United States Supreme Court

5 Appeal - Kentucky Supreme Court

4 RCr 11.42 - Circuit Court

STATE COURT - DirectAppeal

3 Certiorari - United States Supreme Court

2 Appeal - Kentucky Supreme Court

1 Trial - Circuit Court

Murder Plus Statutory

Aggravating Factor

__________
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Governor Comments on Signing
Warrant and on McQueen
Execution

Frankfort, Ky., Wednesday,June 11th: "I have
today signeda warrantordering the Wardenof
the KentuckyState Penitentiaryto carry out the
executionof Harold McQueenon July 1, 1997.

Mr. McQueenwas convictedby a twelveperson
jury andsentencedto deathin MadisonCounty
in 1981 for the commissionof a brutal murder
during the courseof a robbery.Since that time,
his casehas gone through exhaustiveappellate
reviewaffordedunderourstateandfederaljudi
cial systemsandfurther review of his casewas
recently deniedby the United States Supreme
Court for the fourth time.

Citizensof Kentucky with strong feelings,both
pro and con, about the moral and religious
issuesassociatedwith the death penalty have
written to me andhave met with me to make
their feelingsknown. I haveheard andconsid
eredwhat theyall haveto say. As your Gover
nor, I mustcarry out the will of the people, as
reflectedin the laws of this Commonwealth,

Therefore,it is my policy not to grantclemency
in cases where the death penalty has been
recommendedby thejury andimposedby a

circuit court of our state.
I will not, through the power of clemency,sub
stitute my judgment for that c’f the General
Assembly, the courts, and the juries of the
Commonwealth.’

Frankfort, Ky., July 1, 1997: On July 1, 1997
Governor Patton releasedthe following state
ment following the executionof Harold Mc-
Queenin Kentucky’s electric chair. "It is my
hope that the executionwill stand as a grim
reminderfor all of us,especiallyfor the children
of Kentucky, of the consequencesof drugs.The
caseof Harold McQueenshowsus that a life of
drugs leadsto a life of crime with deathas the
ultimate end. It not only led to Mr. McQueen’s
deathbut to that of his victim, RebeccaO’Hearn.
Any of our childrencould endup on either side
of thesetragedies.Whendrugsare involved,we
are all potential victims.

As far as the meansof execution,I believethere
is a room for legislative debateover the use of
electrocutionversuslethal injection."

GovernorPaul Patton

Top Ten Reasonsto Celebrate 25 Yearsof Public Defendingin Kentucky

10. Becauseif we don’t prosecutorswill haveit too easy.
9. Thepeacecorpscan’t employ all the idealists.
8. Somebodyhasto urge enforcementof the Bifi of Rights.
7. To havepeoplewho frequentlysay,"I submit."
6. To makesure somebodyother than PaulHarveysays,

"And here’sthe rest of the story."
5. It’s either that or deepsix sectioneleven.
4. Lots of Motions! Long Briefs! String Cites!
3. Becausejudgesneedsomeoneto makeobjectionsto overrule.
2. Defendersareappealing!
1. 91,000 Kentuckycitizensneedlegal help whentheir liberty is at risk.
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The Power, Practice and Processof
Commutation of PersonsSentencedto Death

1. Executive Power

"Clemencyis abroad powerrestingin the executivebranchof the gov
ernment. It includespardonswhich invalidate both the guilt and the

1. ExecutivePower punishmentof the defendant,reprieveswhichtemporarilypostponethe
execution,andcommutationswhichreducethe severityof punishment.

2. ConstitutionalBasis ‘Clemencydecisions- evenin deathpenaltycases- are standardlessin
procedure,discretionary in exercise,and unreviewablein result....’ In

3. PermissiveStatutory moststatesthathavea deathpenalty,thispowerrestssolelyin thehands
Process of the governor who acts alone. Other statesuse boardsof pardons,

which may or may not needgubernatorialconcurrenceto act." Michael
4. Purposeof the Powerof L. Radelet& BarbaraA. Zsembik,ExecutiveClemencyin Post-FurmanCap-

Clemency ital Cases,27 Univ. RichmondL.Rev. 289, 289-90 1993.

5. Diffused Responsibility Clemencyhasbeenwith usas long as the deathpenaltyitself. It existed
in the DeathProcess in ancientGreece,wherethe Ecclesiaassembly,as the supremeorgan

of powerin the greekdemocracy,controlledthedispensationof pardons.
6. Myth of Thorough Thus,theEcclesiawasempoweredto annulthe verdictsof the Dicasteries

Review courts.

7. ClemencyNationally The practicesandproceduresemployedby the Ecclesiaappearremark
ably similar to modernAmericanapproachesto clemency."The prisoner

8. Kentucky Clemencyto was permittedto appearbeforethe assemblyandpledfor mercy;friends
Life Without Parole werepermittedto testify on his behalf. Among the reasonsfor granting

pardonswerethe disclosureof new evidencerelevantto guilt, violations
9. Factors Considered in of ‘due process’as understoodat that time, andthe widespreadpopular-

Grantsof Clemency ity of the accused."Note, ExecutiveClemencyin CapitalCases,39 NYLIL
Rev.136, 139 1964, citing Bonner andSmith,The AdministrationofJustice

10. Legal Developmentsin from Homer to Aristotle, 253-56 1938.
the Courts

2. ConstitutionalBasis
11. Standardfor Granting

Clemency In Kentucky,Section77 of the 1891 StateConstitutiongives the Governor
powerto commutedeathsentences:

12. Death to Life Commuta
tions in Kentucky Since §77. Power of governor to remit fines and forfeitures, grant
1920 reprieves and pardons - No powerto remit fees.- He shallhave

power to remit fines and forfeitures, commutesentences,grant
reprievesand pardons,except in caseof impeachment,and he
shall file with eachapplicationtherefora statementof the reasons
for his decision thereon,which applicationand statementshall
alwaysbe opento public inspection.In casesof treason,he shall
havepowerto grantreprievesuntil the end of the next sessionof
the GeneralAssembly,in which the power of pardoningshall be
vested;but he shallhaveno powerto remit the fees of the Clerk,
Sheriff or Commonwealth’sAttorney in penalor criminal cases.

____________
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3. PermissiveStatutoryProcess

A Kentucky Governor can act alone, or the Governorcan involve the
Kentucky Parole Board, which acts as a clemencyboard.Under KRS
439.450,the Governorof Kentuckycan chooseto usethe existingParole
Board to investigateand report to him on requestsfor commutationof
sentence:

439.450- Board to make investigation and report to Governor -

On requestof the Governorthe boardshall investigateandreport
to him with respectto any caseof pardon,commutationof sent
ence,reprieveor remissionof fine or forfeiture.

The Governor doesnot haveto usethis process,and most of the past
commutations of death sentences by Kentucky Governors have
apparentlynot usedit.

4. Purpose of the Power of Clemency

"Therefore,I haveconcluded
that it is best, if error is to
be committed,to err on the
sideof savinga life thanon
the side of destroying a
humanlife."

- JamesD. Black
KentuckyGovernor
December3, 1919
Commutationof

Delbert Thomas

The powerof clemencyis an ancientpower,which existedbefore estab
lishmentof this country. In England,the King usedthepowerto amelio
rate injustice, or to grant mercy. Clemency"operateEs] as a principled
meansof correctingsomeof the flawsextantin ourpenalsystem."Daniel
T. Kobil, TheQuality ofMercy Strained:Wrestingthe Pardoning Powerfrom
the King, 69 Tex.L.Rev.569 1991.

"Although the reasonsfor grantingcapitalclemencyhavevariedhistor
ically, the executivepowerto spareprisonersfrom the deathpenalty is
deeplyrooted in Anglo-Americancriminal law. As onelink in the chain
of decisionsby which the stateselectsoffendersfor capitalpunishment,
clemencyis functionally integratedwith theearlier,judicial stagesof the
process.Yet the clemencydecisionalsoinvolvestheconsiderationof fac
tors that are not cognizablein thejudicial process.Properexerciseof the
clemencypowerrequiresthat the decisionmakerhave full andaccurate
informationabout the offender,the offense,andthe needsof society,in
order to determinewhetherto sparethe condemnedprisoner."A Matter
ofLife and Death: Due ProcessProtection in Capital ClemencyProceedings,90
Yale L.J. 889, 891-921991.

"Threeseparaterationalesunderlyingthe useof executiveclemencycan
be identified. The first is unrestrainedmercy. Clemencyis a free gift of
the executive,needingno justification or pretenseof fairness.Thesecond
is a quasijudicialrationalesuggestingthatgovernorsandclemencyoffi
dàls mayconsiderfactorsthatwerenot presentedor consideredby trial
judges,juries, or appellatecourts. The third rationale is a retributive
notion of clemency,which is intendedto ensurethat only the mostde
servingamongthe convictedmurderersareexecuted.This third rationale
is the narrowestof the appropriateusesof clemency.Historically, theuse
of executiveclemencyhasencompassedthe broaderviews of its proper
rationales."Michael L. RadeletandBarbaraA. Zsembik,ExecutiveClem
ency in Post-Furman Capital Cases, 27 Univ. RichmondL.Rev. 289, 290
1993.

"Clemencyis deeplyrootedin our Anglo-Americantradition of law, and
is the historicremedyfor preventingmiscarriagesof justicewherejudicial
processhasbeenexhausted.Herrea v. Collins, 113 S.Ct. 853, 866 1993.
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5. Diffused Responsibility in the Death Process

No one personor entity is responsiblefor decidingwhether a person
shouldbe killed by the stateof Kentucky.The ultimatedecisionmaking
responsibility is substantiallydiffused throughout the criminal justice

systemand the Executive Branch amongCommonwealthAttorneys,
AssistantAttorney Generals,the Attorney General,jurors, trial judge,
appellatejudges,victim’s family, and the public.

Considerationof clemencyby theChief Executive,however,restswith a
single individual andis sharedwith no one. A Governoris the only per
son in the deathprocesswho has the opportunity, responsibility,and

powerto considerall theinformation,everyfactor,andall the competing
values.No otherpersonhasthis opportunity, responsibilityandpower.

"The modernsystemof capital punishmentdiffusesand fragmentsthe
power to decidewho dies. Becausethe systemis composedof multiple
actors,no singleactorbearsthe burdenof undividedpowerandrespon
sibility. This division of moral labor tempts actors at the front of the
system,suchasprosecutorsand juries, to convincethemselvesthat later
actors will correctanyerror in judgmenttheymighthappento make.Yet
later actors, such as state and federal appellatecourts, are in turn
disinclined to upset decisionsalready madeand legitimized by a se
quenceof earlier actors.Wherepower is divided, responsibilityshuffles
to and fro in a fatal kind of perpetualmotion, never really settling
anywhere.In the end, ‘nobodyactuallyseemsto do the killing.’ So long
as the system’sbasicarchitectureremainsunaltered,the powerto decide
who dieswill inescapablybe dispersed."StephenP. Garvey, Politicizing
Who Dies,101 Yale L.J. 187 1991.

6. Myth of Thorough Review

There is a myth that condemnedinmates’casesare closely andcom
pletely scrutinizednot only by statecourtsbut by the federalcourts as
well through the 9 stepsof the post-convictionprocess.Post-conviction
judicial review of capitalconvictions is much moreelaboratetoday than
it was fifty years ago. Virtually everyinmatewith a realistic execution
date haspetitioned a federal court for relief at least once. The public
perceptionis that the legal systemgives deathrow prisonersfar too
manyopportunitiesto complainaboutunfair trial proceedings.

The reality is muchdifferentthanthe myth. Harshfederalnonretroactiv
ity doctrines,rigid federalproceduraldefaultrules, andcrippling bur
dens of proof all conspire to insulate capital casesfrom full and fair
appellateandpost-convictionjudicial review.Psychologically,judgeswho
reviewthe casesubsequentto thetrial put inordinatefaith in the fairness
and reliability of the trial.

While it may becounter-intuitive,it is commonfor a defendantwho has
had both state and federal judicial review to have substantialissues
whichhavenot beenconsideredon themeritsdueto sometechnicalmis
take by the defendant’sattorney.For example,the failure of the attorney
to say "I object" at trial is increasinglya justification of appellatecourts
to completelyrefuseto look at whetheror not therewas an error.

"A pardonin our daysis not
a private act of grace from
an individual happeningto
possesspower, it is apart of
the Constituitonal scheme.
When grantedit is the de
termination of the ultimate
authority that the public
welfarewill bebetterserved
by inflicting less than what
the judgmentfixed."

- JusticeHolmes
Biddle v. Perovich,
274 U.S. 480, 486 1927
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The law rightly evolves.However,nonretroactivityrulings preventthose
sentencedto die to receive the benefit of our more developedunder
standingof what is neededfor fair processandreliableresults.

More and more, newly discoveredevidencewhich has significant in
fluenceon the issuesin a caseis not consideredby courtsbecausecourts
sayit should havebeenpresentedearlier.

7. ClemencyNationally

Clemencygrants in this country post-Furmanv. Georgia, 408 U.S. 238
1972haveoccurredwith somefrequency.Nationally since 1976 there
have been75 commutationsof capital defendantssentencedto death.
Michael L. Radeletand BarbaraA. Zsembik, ExecutiveClemencyin Post-
Furman Capital Cases,27 Univ. RichmondL.Rev. 289 1993 70 arelisted
in this article. Five haveoccurredsincethis article.

8. Kentucky Clemency to Life Without Parole

"...I haveconcludedthat the
taking of subjects’ life
would be in derogationof
thespirit of equalprotection
where othersat least as re
prehensible have escaped
this ultimate

sanction

- Edward T. Breathitt
KentuckyGovernor
December11, 1967
Commutationof

RudolphHamilton

Clemencyhasoccurredwith somefrequencyin Kentucky capitalcases.
Since 1920, eight Kentucky Governorshave commuted35 sentencesof
deathto sentencesof life imprisonment.

The last commutationsof deathto life occurredin 1967 whenGovernor
Ned Breathitt commutedthe deathsentencesof 3 men.

In someKentucky caseswhere the deathpenaltyhad beenimposedfor
murderpastGovernorshavecommutedthosesentencesto life "without
privilege of parole." Although such a penalty was not authorizedby
statute,thosecommutationshavesurvivedattack in both the Kentucky
and the federalcourts.Hamilton v. Commonwealth,458 S.W.2d 166 Ky.
1970 andHamilton v. Ford, 362 F.Supp.739 E.D.Ky. 1973.

Thecommutationssignedby GovernorBreathittprovideinsightinto rea
sonsKentuckygovernorshavegrantedclemency:the comparisonto other
prisonersguilty of similar crimeswho are serving life sentences,andthe
opinion that life is a greaterdeterrencethandeath.

Many of the Kentuckyclemencygrantsfor defendantsHamilton, Martin,
Smith,Jeffries, Bowling, Gray,Lewis,Pearson,Cambrell,Orndorf,McCas
land, McPerkins, Williams, Grigsby/Keller, Beckam, Abbott, Johnson,
Thomas,Ratliffe werebecauseof particular facts of the case.

Mitigating factorsin a casearereasonsKentuckygovernorshavegranted
clemency: drinking defendants: Hamilton, Orndorf, Abbott, Sayre,
Hughes,Thomas;family backgrounddefendants:Mercer,Gambrel;lack
of prior recorddefendants:Hamilton,Mercer,Jeffries;mentalproblems
defendants:Wasson,Douthitt, Garman,Babey.

9. Factors Considered in Grants of Clemency

In their 1993article, RadeletandZsembik identify the following historical
categoriesof clemencygrants:
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A. Judicial expediency;

B. Humanitarianreasons;justice-enhancingreasons:

1. unqualified mercy;
2. lingering doubt of guilt;
3. defendant’smentalproblems;
4. proportionality,equity;
5. rehabilitation;
6. remorse.

Hugo A. Bedau in TheDecline of ExecutiveClemencyin Capital Cases,18
N.Y.U. Rev. L. & Soc. Change255 1990-91setsout nine reasonswhy
capitalclemencyhasbeengrantedover the years:

.. "The offender’s innocencehasbeenestablished."

.. "The offender’s guilt is in doubt."

* "Equity in punishmentamongequallyguilty co-defendants."

* "The public hasshownconclusivelyalbeit indirectly that it doesnot
Since 1920, eight Kentucky want any deathsentencescarriedout."
Governorshave commuted
35 sentences of death to * "A nonunanimousvote by the appellatecourt upholding a death
sentencesof life imprison- sentenceconviction leavesdisturbingdoubt about the lawfulness of
ment. the deathsentence."

4 "The statutesunderwhich the defendantwassentencedto deathare
unconstitutional."

4 "Mitigating circumstancesaffecting the death row prisoner’s status
warrantcommutationto a lessersentence."

* "Rehabilitationof the offenderwhile on deathrow."

* "The deathpenalty is morally unjustified."

Other factorswhich Chief Executivestake noteof in making clemency
decisionsinclude:

* A reasonthat only affects this onecase.
4 Natureof the crime.
4 Provocation,premeditation,duress,diminishedcapacity.
* Prosecutordiscretion,misconduct.
4 Juror discretion,misconduct.
* Judicial discretion,misconduct.
4 Issuesnot reachedon themeritsby the courtsdueto nonretroactivity,

proceduraldefault.
4 Prior offenses.
* Housedsafely, not dangerousin future in prison.
* Principled motives.
* Newly discoveredevidence,e.g.,brain injury.
* Lack of sufficient resourcesfor counselat trial.
* Excessiveprejudicialpublicity.
* The trial wasfundamentallyunfair.

______________
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__________

* Thereexistsgeographicunfairness.
* Ineffectiveassistance.

10. Legal Developmentsin the Courts

One of the advantagesof a
chiefexecutiveis "that there
is a magistrate,who has it
in his powerto extendmer
cy, whereverhe thinks it is
served;holding a court of
equity in his own breast,to
softenthe rigor of the gen
eral law, in such criminal
casesas merit an exemption
from punishment."Herrera v.
Collins, 113 S.Ct. 806, 867,
citing 4 W. Blackstone,Com
mentariesat 397.

Several casesindicate unresolvedissuesand evolving constitutional
trends.

In Lackeyv. Texas,115S.Ct. 1421 March27, 1995 while the UnitedStates
SupremeCourtdeniedcertiorarion the issueof whetherexecutinga pri
sonerwho hasalreadyspentsome17 yearson deathrow violatesthe8th
Amendment’sprohibitionagainstcruelandunusualpunishmenttwo Jus
tices calledfor adecisionon anunresolvedissue.In an opinionin Lackey,
JusticeJohnPaul Stevensobservedthat in Gregg v. Georgia,428 U.S. 153
1976 the Court’s holding that deathwas a constitutionalpunishment
was groundedin two ways:1 the sentencewas foundpermissibleby the
Framers,and2 it might serve"two principalsocialpurposes:retribution
anddeterrence."Id. at 183.

In Lackey,JusticeStevenssaid, "It is arguablethat neithergroundretains
any force for prisonerswho have spent17 years under a sentenceof
death...[TJheadditionaldeterrenteffect from anactualexecutionnow,on
theonehand,ascomparedto 17 yearson deathrow followed by the pri
soner’scontinuedincarcerationfor life, on theother,seemsminimal... As
JusticeWhitenoted,whenthedeathpenalty‘ceasesrealistically to further
thesepurposes,...its impositionwouldthenbethepointlessandneedless
extinction of life with only marginal contributions to any discernable
socialor public purposes.A penalty with suchnegligible returnsto the
statewould be patentlyexcessiveandcruelandunusualpunishmentvio
lative of the EighthAmendment."115 S.Ct. at 1421-23.In Lackey,Justice
Breyer agreedwith JusticeStevensthat the issue is an important un
decidedone.

In Ariwna v. Richmond,886 P.2d 1329 Ariz. 1994 En Banc the Arizona
SupremeCourt refusedto uphold a deathsentencefor a manon death
row for 20 years.Instead,the Court’s reasoningincluded:1 the fact that
thedefendanthadbeenon deathrow for 20 years,2 the "law governing
capital caseshaschangedsignificantly since his initial 1974 sentencing
and, apparently,sohas Richmond,"and3 a reviewof the aggravation
and mitigation in the case.The Court reducedhis sentenceto the most
severeexisting at the time of his offense - life without possibility of
parole for 25 years.

In Woodard v. Ohio Adult Parole Authority, 107 F.3d 1178 6th Cir. 1997,
cert. granted June 27, 1997, an action under 42 U.S.C. §1983, the Sixth
Circuit determinedthat since clemency was an "integral part" of the
"overall adjudicativesystem"that theprinciple of Evitts v. Lucey,469 U.S.
387 1985 applied. Under Evitts, if a state createsa processwhich is
integral to the system,the processmust comply with the demandsof
fourteenthamendmentdueprocessand equalprotection.

The Ohio Adult ParoleAuthority APA initiated clemencyprocedures
in this caseafter the denial of the direct appealand before statepost
convictionrelief was requested.The APA told Woodardhe could have
aprehearinginterview.Sincehehadsubstantialpost-convictionremedies
available,Woodardwas presentedwith a "Hobson’schoice’ between
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assertinghis Fifth Amendmentright andparticipating in the clemency

reviewprocess."Woodardat 1189.

The Sixth Circuit viewed this choice as an "unconstitutionalcondition,"
andrequiredon remandthat the district court "employ strict scrutiny in

analyzing the challengedcondition." Id. The Court determined that
"unless a compelling reasoncan be brought forward which counsels
againstapplyingthe [unconstitutionalcondition] doctrine,"Woodardhas

a "colorable unconstitutionalconditions claim regarding the interview

procedure...."Id.

Three 1997 McQueen cases unsuccessfullychallenged the Kentucky
clemencyprocess.

In McQueenv. Patton, - S.W.2d - June27, 1997,an actionbefore a
clemencypetitionwas filed with the Governor,the Courtnotedthat the
Governorissueda statementthathe would not grant clemencyin cases
wherethedeathpenaltyhasbeenrecommendedby thejury andimposed
by the circuit court,andhewould not substitutehis judgmentfor that of
the legislative,courtsandjuries. The KentuckySupremeCourt observed
that thereare "two basicconstitutionallymandatedrequirementsunder
Section77: 1 that the movantfile an applicationfor clemencywith the
Governor;and2 that the Governorfile with eachapplicationastatement
of the reasonsfor his decision."The KentuckySupremeCourt heldthat
despitethis announcedpolicy that an applicationto the Governor for
clemencywas the "triggeringeventfor actionby the Governor;andwe
will not presume,as does McQueen,that the Governorwill refuse to
follow the constitutionalmandateof §77 in renderinghis decision."

In McQueenv. Patton, - S.W.2d - June30, 1997,an action brought
after a clemencypetition wasgiven to the Governor,the Court held that
"the Governor has complied with the requirementsof Section 77 of
Kentucky’s Constitution."

In McQueenv. Patton, - F.3d - 6th Cir., June27, 1997 the Court held
that "the decisionto grant clemencyis left to the Governor’sunfettered
discretionand the statehasnot madethe clemencyprocessan integral
partof the state’soveralladjudicativeprocess."

11. Standard for Granting Clemency

What standardis appropriatefor considerationof clemency?In view of
the historical and constitutionalpurposesof clemency, the following
standardis offered: Is there any doubt about the appropriatenessof deathfor
this person,is the punishmentof death truly fair and commensuratewith the
defendant’sblameworthiness.

LouisianaGovernorBuddyRoemerin commutingRonaldMonroe’sdeath
sentenceon August 16, 1989 stated,"In an executionin this countrythe
testoughtnot be reasonabledoubt. The test ought to be is there any doubt?"

A capital punishmentsys
tem devoid of executive
clemency"would be totally
alien to our notionsof crim
inal justice." Gregg v.
Georgia, 428 U.S. 153, 200
n.50 1976.
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12. Death to Life Commutations in Kentucky Since 1920

The following is a chronologicallisting of the 35 grantsof clemency in capital casesby 8 Kentucky
Governorsfrom 1920-1967.

GOVERNOR DATE DEFENDANT OFFENSE REASONS GIVEN IN EXECUTIVE ORDER

Breathitt 12/11/67 RudolphHamilton
HassieCain Martin
Johnnie Smith, Jr.

Wilful Murder
Wilful Murder
Wilful Murder

Willis 10/09/47 Jack Wright Wilful Murder Co-Defendant

11/03/45 William Elliott Murder Conditional; Commutationrecommendedby court,
prosecutor,jurorsor other

01/18/45 ErnestAddington Rape Co-Defendant

Laffoon 04/11/35 StanleyMercer Wilful Murder Youth; Good prior criminal record;PersonalAspectof
defendant’slife

.

10/25/34 HoustonJeffries Wilful Murder Youth; GoodPriorCriminal Record;Particulardetailsof the
case;Co-Defendant

11/08/33 BooneBowling Wilful Murder Characteristicsof Victim; Provocation;Commutation
recommendedby court, prosecutor,jurors or otherinfluential
citizens

Allen Gray Wilful Murder Characteristicsof Victim; Provocation;Ineffectivenessor Lack
of Counsel

10/18/33 GeorgeLewis Murder Characteristicsof Victim; Provocation;PersonalAspectof
Defendant’sLife

04/05/33 FrankGrenshaw Wilful Murder Characteristicsof Victim; Commutationrecommendedby
court,prosecutor,jurors,or other influential citizens

10/13/32 JohnWasson Murder PsychologicalCondition of Defendant

Sampson 12/07/31 OscarPearson Murder LegitimateClaim of Innocence;Co-Defendant

Ison Gambrel Murder Youth; PersonalAspect of Defendant’sLife; Commutation
recommendedby court, prosecutor,jurors,or other influential
citizen; Particulardetailsof thecase

12/03/31 William Omdorf Murder ParticularDetailsof the Case;Commutationrecommendedby
court,prosecutor,jurors, or other influential citizen;
Ineffectivenessor Lack of Counsel

GeorgeMcCasland Murder LegitimateClaim of Innocence;Commutationrecommended
by court, prosecutor,jurors,or otherinfluential citizen;
Particulardetailsof thecase

12/02/31 AndersonMcPerkins Rape LegitimateClaim of Innocence

12/01/31? ?Freeman

12/24/30 Lloyd Williams Wilful Murder LegitimateClaim of Innocence

JamesGrigsby Murder LegitimateClaim of Innocence

John Keller Murder LegitimateClaim of Innocence

Lee Beckam Wilful Murder Commutationrecommendedby court,prosecutor,jurors, or
other influentialcitizen

12/23/30 Bluford Abbott Attempted Rape Conditional; Particulardetailsof the case;LegitimateClaim of
Innocence
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9/29/1890 HenryJohnson Murder LegitimateClaim of Innocence;Commutationrecommended
by court, prosecutor,jurors,or otherinfluential citizen

Fields 04/15/24 Sam Archie

Morrow 12/04/23 Campbell Graham Murder Co-Defendant

06/19/22 Ferdinand Sayre Murder Particular details of the case

05/10/20 JoeHughes Murder Particular details of the case;Commutation recommendedby
court, prosecutor, jurors, or other influential citizen

03/23/20 Charles Douthitt Murder PersonalAspect of Defendant’s Life; Psychological Condition
of Defendant; Commutation recommendedby Court,
prosecutor, jurors, or other influential citizen

??/??/?? A.A. Garman

Black 12/03/19 Delbert Thomas Homicide Personal Aspect of Defendant’s Life; Particular details of the
case

11/28/19 Bradley McDaniel Homicide Commutation recommendedby court, prosecutor, jurors, or
other influential citizen

Stanley ??/??/?? Julius Babey Murder PsychologicalCondition of Defendant

??/??/?? John Ratliffe Murder Commutation recommendedby court, prosecutor, jurors, or
other influential citizen; Legitimate Claim of Innocence

EMPOWER A CLIENT BY GIVING HIM A CARD THAT SAYS:

After consultingwith my lawyerandbeing apprisedof my constitutional
rights, I have decided not to answer questionsabout any state or federal
investigationsandnot to reply to accusationsaboutanythingelseunlessmy lawyer
is presentto adviseand representme. Accordingly, pleasecall my lawyer if you
wish to: 1 ask me questionsabouta casependingagainstme or about anyother
matter; 2 search me or my property; 3 perform any tests or examinations
including, but not limited to, any blood or bodily fluids tests, hair analyses,
polygraph, handwriting examinations,etc.; 4 conduct any line-ups or other
identificationprocedures.I do not agreeto submitto or participatein any of the
foregoingwithout my lawyer present,and I herebyrefuse to waive any of my
constitutionalrights.
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Juvenile GangsandViolence: Kentucky Problems
Are There Solutions?

Recently I attendedone of severalsessionson
juvenile issues, formed in order to suggest
solutions to juvenile problems. The Louisville
Bar Association, together with the Cathedral
HeritageFoundationandthe Louisville Presby
terian Theological Seminary, sponsoredthese
panel discussions.On the day I attended,the
topic was gangsand the panelconsistedof a
JeffersonCounty Family Court Judge,a Louis
ville police officer, a social worker, anda "gang
infiltrator." Their perspectivesandexperiences
regarding juvenile gang issues in Kentucky
follow.

Two observationswere madeby the gang infil
trator,amanwhohaspurposefullyjoined gangs
nationwide to find solutions to gang violence.
Hesuggests:1 moneyanddrugsare involvedin
all gangs,and2 all gangmembersarewilling to
die for their gangs,or their "colors." Nationally,
1500gangshavebeenidentified.TheWestCoast
spawnedthe CripsandBloods,otherwiseknown
collectively as the "People." From the Chicago
area are the Disciples and Vice Lords, collec
tively knownas the "Folks." The racialmake-up
of these gangsis 52% African-American,32%
Hispanic,with the remainderAsian.

Gangsare prevalentin everystatein this coun
try, andin manyKentuckycities andtowns.This
is apparentfrom the populationthat makesup
Kentucky’sjuvenileresidentialtreatmentcenters.
For example, in Louisville, gangs used to be
"turf’ gangs,whereneighborhoodyouth estab
lished anddefendedtheir geographicalbound
aries. Now theseturf gangs have grown into
moneyanddrug gangs,found in both the inner
city and the suburbs. Louisvffle’s gang problem
becamenoticeablein 1993,when gang graffiti

began to be identified. Gangs infiltrated the
Louisville areain four ways: 1 youth movedto
the areafrom California, a meccaof gangactiv
ity, bringing gang knowledge; 2 through the
system,prisoners are transferredto the area,
with family moving also,bringingganginforma
tion; 3 active military duty gang membersare
transferredto Fort Knox Radcliff has a large
gangproblem;and,4 media,especiallyMTV
and"gangstarap" music.

A themeechoedby eachspeakerwas that all at
risk youth - thosefrom dysfunctionalfamilies,
poverty, abuse,hopelessness-are susceptibleto
gangs. A Louisvffle police officer pointed out
that gangsarenot a law enforcementproblem,
but a symptomof a problembeginning in the
family. Judge Mershon pointed out that Ken
tuckyis oneof twenty-threestatesspendinglittle
or no moneyon prevention.He also advocated
implementingfive recommendationson prevent
ing violent crime that he read in a juvenile
journal: 1 strengthenthe family, give guidance
to kids; 2 support social institutions, such as
schools,socialservices;3 promotedelinquency
prevention,whichis cost-effective;4 act immed
iately whenviolent crime occurs;and, 5 control
chronic andviolent juvenile offenders.

KIM CRONE
AssistantPublic Advocate,JuvenileBranch
Departmentof Public Advocacy
100 Fair OaksLane, Suite302
Frankfort,Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: kcrone@dpa.state.ky.us
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The Need for Funding for Trial and Appellate
Representation for Kentucky’s Juvenile and
Youthful Offenders

The story goes that the little boy was beside
himself at the chanceto finally meethis basket
ball hero. The starcameto the boy’s classroom,
satdownandspentthemorningansweringtheir
questions.And when he left, the boy told his
mother,the basketballstar stoodup...andup.

So goes,also, the story for the juvenile crime
rate. Up...andup...andup.

Kentucky’s Juvenile Crime Figures

"Kentucky reachedthe national averagein a
dubiouscategory- violent crimesby juveniles -

with an arrestrate thatquadrupledin a decade,
accordingto a nationalstudy." The Daily News
Vol. 87, No.31,page1, May 5, 1997.

The study, conductedby the Annie E. Casey
foundation of Baltimore,wenton to report that
Kentuckyhad 513 arrestsfor violent offensesfor
every 100,000juveniles aged10 to 17 in 1994, a
317%increasesince 1985. Id.

Homicide arrests for juveniles increased168%
between1984 and 1993 accordingto datapro
vided by the FederalBureau of Investigation.
"ProblemsandSolutionsto JuvenileCrime"http:
I Iwestyjr.twn.k12.pa.uslnws99jpklgovt.html.
Further, children betweenthe agesof ten and
twelve were the agegroup showingthe fastest
increasein violent crime. Id. Unlessthe trendis
interrupted, demographicexperts expect the
arrestrate for violent crimesamongjuvenilesto
fully doubleby the year 2010. Id.

Need for More Fundingfor Kentucky’s
Public DefendersRepresenting

JuvenileOffenders

Kentucky’s public defender system is a core
componentof the Kentuckyjuvenile justicesys
tem. SinceIn re Gault,387 U.S. 1, 18 L.Ed.2d529,
87 S.Ct. 1428 1967 the U.S.SupremeCourthas
recognizedachild’s right to assistanceof counsel
and accessto the courts.A consentdecreere
cently enteredin M.K. v. Wallace mandatedthat
Kentuckymakeattorneysavailableinside juv

enile treatmentfacilities to assureaccessto the
courtsandto offer someprotectionwith regard
to someof the conditionsof confinement.How
ever, funding has yet to be allocatedto assure
dueprocessprotectionsfor juveniles in the de
tention centersscatteredthroughout the Com
monwealth.M.K, v. Wallace,U.S. District Court,
EasternDistrict of Kentuckyat Covington,Case
No. 93-213.Without the funding to assuresuffi
cient legal representationof the juveniles, the
backlog in Kentucky’s juvenile judicial system
will continuegiven the burdenof the ever in-
creasingnumbers of juvenile offenders. It is
critical, then, that all aspectsof the systembe
fundedto allow justiceto flow.

Delaysin thelife of ajuvenile arecritical. Delays
for juvenilesheld in detentioncenters,awaiting
trial andpossibletreatmentmaymeanthediffer
encebetweenrehabilitationanddeteriorationof
mental illness. Inadequatefunding meanstoo
many juveniles are being transferred to adult
court. Attorneys,alreadyoverworkedwith stag
gering caseloadsare too often unfamiliar with
juvenile law. Too often, the lack of attorneys
skilled in juvenilelawhasmeantthatdefensesto
transfersto adult court weresimply not raised.
The failure to raise the defensehasmeant the
differencebetweentreatmentin a juvenile treat
mentcenterandexposureto physicalandsexual
assaultand long term incarcerationin an adult
facility.

Just in the pastfew months,Kentuckyjuveniles
havebeenchargedwith themurderof a Florida
couple, an arsonin which three personsdied
and the deathof a Tennesseecouple and their
young daughter.A commonbelief is that juv
eniles who are transferredto adult court are
somehowmore accountableand that the sen
tencewill be morejust. Juvenilestried as adults
arenot alwaysheldmoreaccountablethanthose
tried in juvenile court. It is only in the juvenile
treatmentcentersthat comprehensivetreatment
is guaranteed.This treatmentincludesindividual
andgroup counseling,drug and alcohol treat
ment,sex-offendertreatment,educationand, for
the many who require it, specialeducationser
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vices. Dischargeform one of the state’s juvenile
treatmentfacilitiesrequiresowning responsibility
for one’sactions.In contrast,studiesindicatethat
teensheld in adult facilities revertto crimemore
quickly after release,commit more crimes and
commit crimes of a more serious nature then
thosetreatedin juvenile facifities. "Problemsand
Solutions to JuvenileCrime" supra.

ChangesInside JuvenileTreatmentFacilities

Changes which have taken place inside Ken
tucky’s juveniletreatmentfacilities over thepast
yearsinceattorneysfor the youthhavebeenpre
sent include a decreasein the use of isolation
and in the length of time a juvenile is held in
isolation. Prior to this time, no outsiderswere
permitted in the facilities. Consequently,for
yearsno onequestionedwhatwas happeningin-
side the facilities, Stories of abusewere abhor
rent enoughto eventuallyattractthe attentionof
the UnitedStatesDepartmentof Justice.The U.S.
JusticeDepartment’sinvestigationled to the fil
ing of a civil rights actionin U.S. District Court,
aconsentdecreeaddressingtheconditionsinside
the facilities andappointmentof a federalmoni
tor for the purposeof assuringcompliancewith
the decree.United Statesof America v. Common
wealth of Kentucky,Civil Action No. 3:95 CV-757-
5, U.S. District Court, WesternDistrict of Ken
tucky.

While the problemsareby no meanseradicated,
specialeducationprogramsare being reviewed
now to assist the juveniles in achieving goals
which canheightenthe likelihood of successin
the community.Juvenileswho are too mentally
ill to benefit from the programsoffered have
beentransferredout of lockedfacilities and into
mentalhealthfacilities thoughthis hasperhaps
not been done as often as need be due to the
costsof servingdisabledjuveniles.Childrenwho
have beenassaulted,at times to the point of
unconsciousness,are now protectedby a com
plaint processand attorneys are available to
assistthem in this oversightprocess.

"Crackdown on Crime" Increasesthe Needfor
Quality Juvenile Defender Services

For all the good achieved as a result of the
consentdecreesin M.K. v. Wallace andthe U.S.
JusticeDepartmentsuit, neither addressedthe
greatly increasedneed for funding for the KRS
Chapter31 responsibilitiesof the Departmentfor
Public Advocacy.To paraphrasethe theologian

C.K. Chesterson’sobservation,the idealfor legal
representationfor juvenileschargedin the crim
inal justice systemhasnotbeentried andfound
wanting.It hasbeenfound difficult andleft un
tried.

New Risks for Juvenile Offenders

The current mania for "crackingdown" on juv
enile crime has led to a trend for harsher
penalties,easiertransferof ajuvenile’scasefrom
juvenile court to circuit court, longerperiods of
incarcerationanddetention,all with moredeva
stating resultsfor juvenileswho are not repre
sentedor arenot representedwell.

House Bill 117, passedduring the 1996 legis
lative sessionbroughtaboutmany suchchanges
for Kentucky’s young. The prevailing winds of
political stormsare responsiblefor similar leg
islative changes in Washington as Congress
seeksto tie federaldollars for prisonsto astate’s
willingness to legislatechangeswhich will force
morejuvenilesto be tried as adults.Angie Can
non,"CongressTakesUp CrackdownonJuvenile
Crime," Nation and World, Lexington Herald-
LeaderE Section,pageE2, May 9, 1997.

Sending More Juveniles to Adult Prison Will
Lead to a ResultThat No One ReallyWants

The need for adequaterepresentationfor juve
niles servesthe community at large.Attorneys,
knowledgeablein juvenile law, will effectively
questiona move to transfer the caseto circuit
court knowing that transfersto adult court may
actuallyworsentheproblem.Conventionalwis
dom is that the juvenile is being held more ac
countable in circuit court. But conventional
wisdom is wrong. "[Bleing locked up in adult
prisons increases,not lessens,their desire to
commit crimes. While in the adult prison, the
juvenile offender may learn from older, more
hardenedcriminals. When he is releasedback
into the community in his twenties- underedu
cated, unsocialized,unemployableand at the
peak of physical power - he will be the very
model of the very person we wish most to
avoid." "Problems and Solutions to Juvenile
Crime," supra. Cannon, "Congress Takes Up
Crackdownon JuvenileCrime," supra.

Recommendations

In 1996 the Children’s Law Center undertooka
studyof the statusof juvenile defensein Ken-
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tucky as a resultof a grant awardedby the fed
eral Office of JuvenileJusticeandDelinquency
Prevention.The study concludedwith the fol
lowing recommendations:

1 The Departmentfor Public Advocacyshould
provide sufficient resourcesto increase the
number of attorneysproviding juvenile de
fenseservicesto meet recognizedstandards
regardingcaseloadmaximums. This should
apply to both full time defender offices as
well as contractcounties.

2 The Departmentfor Public Advocacyshould
increasethe availability of non-lawyerswith
special expertise to assist in caseplanning,
treatment issues and mobilizing other
resources.

3 In light of the movementtoward increased
penaltiesandmore severeconsequencesfor
juvenileoffenders,the Departmentfor Public
Advocacy should reassessits allocation of
resourcesto ensurethat juveniles receive a
fair and equitableportion of funding and
other availableresourcesas comparedwith
adult offenders.

-I

4 Local fiscal courtsshouldincreasetheir level
of funding for defenderservicesbasedupon
increasedneed to ensurethat adequatere
sourcesare available for juveniles to have
accessto counsel,andareprovided with ef
fectiveassistanceof counsel.

For want ofa nail, the shoeis lost,
For want ofa shoe, the horseis lost,
For want ofa horse, the rider is lost...

Bartlett, John,Familiar QuotationsBoston: Little,
Brown & Co., 1988 p. 270, citing GeorgeHer-

LISA CLARE
AssistantPublic Advocate- JuvenileBranch
Departmentof Public Advocacy
100 Fair OaksLane,Suite 302
Frankfort,Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: lclare@dpa.state.ky.us

*auuu**a***

bert.

Evidence & Preservation Manual 3rd Ed. 1997

The KentuckyDepartmentof PublicAdvocacy’s1997Evidence& PreservationManual3rd Ed.
is availablefor $39.00, includingpostage& handling.This work includesthe entire text of the
Kentucky Rulesof Evidence,Commentaryto eachrule written by JeffersonDistrict Assistant
Public DefenderDavid Niehaus,an article on preservationby Marie Allison, JulieNamkin &
Bruce Hackett,atableof caseswhichhavecitedto theKRE andotherevidenceandpreservation
articles.

Sendcheckmadepayableto KentuckyState Treasurerto:

Tina Meadows,Education& Development
Departmentof Public Advocacy
100 Fair OaksLane, Suite 302
Frankfort,Kentucky40601
Tel: 502 564-8006;Fax: 502 564-7890
E-mail: tmeadows@dpa.state.ky.us

In a letter from David Davidsonof Cobb& Oldfield in Covington,Kentucky,hewrote theEditor
saying:

Congratulationson editingandproducingoneof the bestJournalsI haveread
anywhere on any subject. The Evidence and PreservationManual is
outstanding.I haveput my copy of this Journalnext to my rule book on the
bookshelfnext to my desk.Pleaseextendmy congratulationsto everyonewho
workedon this edition of TheAdvocate.
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Who is Winning the War on Drugs?

Nature and Extent of the Drug Problem

The natureandextentof the drug problem in
America is well documented.When President
Clinton presentedhis 1994National Drug Control
Strategy:ReclaimingOur CommunitiesFrom Drugs
and Violenceto theCongressin February1994,he
stated:

How we addressthe drug problem says
muchaboutus as a people.Druguse and
its devastationextendbeyondthe userto
endangerwhole families and commun
ities. Drug use puts our entire nation at
risk. Our responsemustbe as encompas
sing as the problem. We must prevent
drug use by working to eliminate the
availability illicit drugs; treating those
who fall prey to addiction; andprevent
ing all our citizens,especiallyour child
ren,from experimentingin the first place.
This is the planwe offer to all Americans.

Lee P. Brown, Director of the Office of National
Drug Control Policy, statedin the 1993 Interim
National Drug Control Strategy:

Drugs continueto breakapartsociety.No
parent addicted to drugs or alcohol can
adequatelycare for a child. No child so
afflicted can adequatelylearn in school.
No street is safe where drugspredomi
nate.No effort in housingor employment
or educationor public safety will fully
succeeduntil the targetpopulationsare
free of drug andalcoholaddiction.

Nationally: 67% of Arrests

TheBureauof JusticeStatistics1995 Sourcebookof
Criminal JusticeStatisticsindicateda a very high
incidence of drug useby arresteesin 23 major
U.S. cities.For malesthe rangewas from 52% in
San Antonio, Texas as to 82% in Manhattan,
NewYork. Theincidenceamongfemalearrestees
rangedfrom 32% in New Orleans,Louisiana to
82% in Cleveland,Ohio. Thesedrugs included
cocaine,opiates,marijuana,phencyclidinePC?,
methadone,benzodiazepineValium, metha
qualoneQuaalude,propoxypheneDarvon,
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barbiturates,and amphetamines.Alcohol was
not mentioned.

Kentucky: 45% of Arrests

In Kentuckyfrom 1987 to 1995 Crime in Kentucky
statisticalreportspublishedby the State Police
indicatedthat thenumberof personsarrestedfor
narcoticdrug offensesincreasedby 95 percent.
The averageincreasefor eachyear was 10 per
cent. SeeGraph1.

Alcohol is often overlookedin the war on drugs.
Alcohol abuseandaddictionis a very serious
problemin Kentucky. Examinationof the State
Police’s 1995 Crime in Kentuckyreportrevealsa
factwhichdeservessignificantattentionfrom the
criminal justice community.By adding1995 ar
restsfor drunkenness37,931,driving underthe
influence 33,118, liquor laws 3,291 andnar
cotic drugs17,766,it is found that 92,106or 43
percentof all arrests213,333for PartII Crimes
in Kentuckywerefor drug andalcoholoffenses.

The Crisis in Prisons and Jails

It hasbecomeclear that the War on Drugswith
its funding emphasison law enforcementwith
out concomitantfunding emphasison treatment
and defenseof indigentshas createdalarming
problemsfor jails and prisons.Discussinghis
crimebill in anewsconferencePresidentClinton
stated,"We cannotjail ourway out of this prob
lem," when askedwhy he wasproposingsigni
ficant increasesin funding for drug treatment
andprevention.

Since 1975,the prison populationof the United
Stateshasmore that tripled. This phenomenon
hascreateda fundingcrisis for federal,stateand
local governments.The costsof jails andprisons
is morethan taxpayerscan bear.

Kentucky Departmentof Correctionsdata indi
catethat the costof keepinga personin jail or
prisonfor a year is $13,613.30.The Department
of Corrections annual Profile of Institutional
Population reportsshow that Kentucky’s prison
populationhasincreasedby 49%in the pastnine
years,rising from 5,221 in 1987 to 11,977 resi
dentsin 1996. SeeGraph2.
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On July 31, 1994 an editorial in the Louisville
CourierJournal revealedthat theJeffersonCounty
Jailerwas forced to releaseprisonersprior to the
expirationof their sentencesdueto FederalLaw
on prison overcrowding.This is occurring in
spite of the fact that one fifth of the Jefferson
County Government’sbudget is spenton cor
rections.

Problems Associatedwith
Multiple DefendantDrug Cases

The increasesin arrestsfor drug offensesin Ken
tucky from 9,213 in 1987 to 17,776 in 1996 has
placed a severestrain on the resourcesof the
public defendersystem.This is especiallytrue in
multiple defendantdrug cases resulting from
drugsweepsby thepolicein numerouscounties.

KentuckyStatePolice officials indicatethat they
conductas many as twelve drug sweepsper
year. The number of people arrested in any
given sweep depends upon the size and
populationof tEejurisdictionin which the sweep
is made.The numberof arresteesusually ranges
between12 and50. In onestatewidedrug sweep
the Kentucky StatePolice arrested687 people.

DRUG ARRESTS
IN KENTUCKY

Case law has clearly establishedthat in a
situationin which therearemultiple defendants
one attorney cannot representmore than one
client wherethereis a conflict of interestor even
apotentialconffict of interest. In somesituations
the attorneywho makesthe initial contactwith
multiple defendantsin a multiple defendantcase
maynot be able to representany of themdueto
multiple conflicts.

The DPA provides constitutionally mandated
criminal defenseservicesthroughoutthe Com
monwealth.In thesecountieswheredrugsweeps
occur an inordinate amount of defender re
sources are used in multiple defendantdrug
cases.Fundsare not sufficient to provide legal
representationthroughoutsidecounselto handle
thecasesin conflict situationscausedby multiple
defendantdrugsweeps.Whendealingwith mul
tiple defendants,locatingconflict attorneysusing
existing resourcesis a problem that results in
considerabledelay in processingthesecasesin
court.

WILLIAM P. CURTIS
DPA ResearchAnalyst
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SCHEDULING OF DRUGS
UNDER KRS CHAPTER 218A
AND 902 KAR CHAPTER 55

Complete to January 20, 1997

Note: This Drug Schedulewasdevelopedandpreparedby HelenDanser,R.Ph.,Pharmacy
ServicesProgramManager,Departmentfor Mental HealthandMental Retardation,Kentucky
Cabinetfor HumanResources5andis printedwith permission.

Note: The following is reprintedfrom Baldwin’sKentuckyPractice,Volume2, with permis
sion of the publisher.

CHR DRUG CATEGORIES

KRS Chapter218A definesvarious schedulesof drugs.
KRS 218A.020 requires the Cabinetfor Human Resources
CHR to place substanceswhich arenot listed in the statute
into schedulesbasedon the statutory criteria for each
schedule.

Below arecompilationsof CHR’s listings of drugsthatfall
into variousschedules.The first list is by schedule;thesecond
list is alphabeticaLThe lists are not guaranteedto be all-
inclusive.

CHANGES

The drugsplacedin aparticularschedulemaybe changed
by eitherDEA or CHR.The changemaybe amovementfrom
onescheduleto anotheror removalfrom thecontrolledsched
ule. Newdrugsmarketedarescreenedfor abusepotentialand
maybeplacedinto a scheduleat the timeof marketingor later
dependingon experienceoncethe drug is in use. Therefore,
onemust checkthe validity of the schedulingof any drug at
periodic intervals.

ADMINISTRATIVE REGULATIONS

In addition to the KRS Chapter218A, 902 KAR 55:010 -

55:080 will list drugsin the variousschedules.

FURTHERINFO

Inquiriesmay be addressedto Mr. EdwardCrews, R.Ph.,
PharmacyServicesProgramManager,Drug Control, Depart
mentof Health Services-502564-7985;or to Helen Danser,
R.Ph., PharmacyServicesProgramManager,Departmentfor
Mental Health and Mental RetardationServices,Cabinetfor
HumanResources,Frankfort, Kentucky40601,502564-4448.

REFERENCES

Referencesusedin developingthe list of drugs in the vari
ousschedulesare:
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1. Drug Informationfor theHealth Care Professional,VoL I
15th Edition 1995
USP DI
U.S. PharmacopeialConvention, inc.
P.O. Box 2248
Rockville, MD 20852

2. Factsand Comparisons1994
Drug Information
13743 ShorelineCourtEast
Earth City, MO 63045-1215

3. 902 KAR Chapter55
4. KRS Chapter218A
5. The PhamacologicalBasisof Therapeutics

Goodman& Oilman MacmillanPublishingCo., Inc NY
1991

CHR DRUG LIST BY SCHEDULE

SCHEDULEI

A. OPIATES
1-methyl-4-phenyl-4-propionoxypiperidineMPPP
1-2-phenethyl-4-phenyl-4-acetoxypiperidinePEPAP
3-methylfentanyl,N-[3-methyl-1-2-phenylethyl-4-piperidyl].

N-phenylpropananiide
3-methylthiofentanyl,N-[3-methyl-1-2-2

thienylethyl-4-piperidyl]-N-phenylpropaneamide
Acetyl-alpha-methylfentanyl,N

[1-1-methyl-2-phenylethyl-4piperidinyl]-N-
phenylacetamide

Acetylmethadol
Allyiprodine
Alphacetylmethadol[except Levo-aiphacetylmethadol

LAMM]
Alphameprodine
Alphamethadol
Alpha-methylfentanyl,N-[1-alpha-methyl-beta.phenyl

ethyl-4-piperidytpropionanilide,
1-1-methyl-2-phenylethyl-4-N-propanilidopiperidine
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Schedulingof DrugsUnder KRS Chapter218A

Alpha-methylthiofentanyl,N- Dihydromorphine
[1-1-methyl-2-2-thienylethyl-4-piperidyl]N- Drotebanol
phenylpropananiide Etorphine

Benzethidine Heroin
Benzylfentanyl,N-[1-benzyl-4-piperidyl]-N-phenylpropanamide Hydromorphinol
Betacetylmethadol Methyldesorphine
Beta-hydroxyfentanyl,N- Methyldihydromorphine

[1-2hydroxy.2-phenethylethyl-4-piperidinylj-N- MorphineMethylbromide
phenylpropanamide MorphineMethylsulfonate

Beta-hydroxy-3-methylfentanyl,N-
[3-methyl-1-2-hydroxy-2phenylethyl.4-piperidyl]-N- Morphine-N-Oxide

phenylpropanamide Myrophine

Betameprodine Nicocodeine

Betamethadol Nicomorphine

Betaprodine Normorphine

clonitazene Phenylcodine
PholcodineDextromoramide
ThebaconDextrorphan

Diampromide C. HALLUCINOGENIC SUBSTANCESDiethyithiambutene 1-[1-2-thienyl cyclohexyl] pyrrolidine TCPyDifenoxin 2-Methylamino-1-phenylpropan-1-oneincluding,but not
Dimenoxadol limited to, methcathione,Cat, andEphedrone
Dimepheptanol 2,5-dimethoxy-4-ethylamphetamineDOET
Dimethyithiambutene 2,5-dimethoxyamphetamine2,5 DMA
Dioxaphetylbutyrate 3,4 methylenedioxyamphetamineMDMA
Dipipanone 3,4-methylenedioxyamphetamine
Ethylmethylthiambutene 3,4-methylenedioxy-N-ethylamphetamineN-ethyl-alpha
Etonitazene methyl.3,4methylenedioxyphenethylamine,N-ethylMDA,
Etoxeridine MDE, MDEA
Furethidine 3,4,5-Trimethoxyamphetamine
Hydrox}pethidine 4-bromo-2,Sdimethoxy-amphetamine
Ketobemidone 4-MethoxyamphetaminePMA
Levomoramide 4-Methyl-2,5-dimethoxylamphetamine
Levophenacylmorphan 5, Methoxy-3,4methylenedioxyamphetamine
Morpheridine Alpha.ethyltryptaminealpha-ethyl-1H-
Noracymethadol indole-3-ethanamine,3-2-aminobutylindol
Norlevorphanol Bufotenine
Normethadone Diethyltryptamine
Norpipanone Dimethyltiyptamine
Para-fluorofentanyl Ethylamineanalogof phencycidineN
Phenadoxone ethyl-1-phenylcyolohexylamine,cyclohexamine,PCE
Phenampromide Hashish
Phenomorphan Ibogaine
Phenoperidine Marijuana
Piritramide Mescaline
Proheptazine N-ethyl-3-piperidyl benzilate
Properidine N-hydroxy-3,4-inethylenedioxyamphetamineN-hydroxy.
Propiram alpha-methyl-3,4methylenedioxyphenethylamine,N-
Racemoramide hydroxy MDA

Thenylfentanyl,N-[1-2-thienylmethyl-4-piperidyl]N- N-Methyl..3-piperidyl benzilate
phenyipropanamide ParahexylSynhexyl

l’hiofentanyl,-N-[1-2-2-tbienylethyl-4-piperidinyl]-N- Peyote
phenyipropanamide Phencycidine

Tilidine Psiocybin
Trimeperidine Psilocyn

Pyrrolidine analog of phencydidine 1-1-phenylcyclohexyl-
B. OPIUM DERIVATIVES pyrrolidine PCPy, PHP
Acetorphine Tetrahydrocannabinols
Acetyldihydrocodeine Thiophene analogof phencycidine
Benzylmorphine 1-1-2-thienylcyclohexylpiperidine, TCP, TPCP
Codeine Methylbromide
Codeine-N-Oxide D. DEPRESSANTS
Cyprenorphine Mecloqualone
Desomorphine Methaqualone2-methyl-3-0-tolyl-43Hquinazolinone

_____________________________________

34

_________________________________



Schedulingof DrugsUnder KRS Chapter 218A

E. STIMULANTS
3,4-methylenedioxymethamphetamineMDMA
4-methylaminorex2-amino-4-methyl-5-phenyl-2-oxazoline
Aminorex aminoxaphen,2-amino-5-phenyl.2-oxazoline,4,5-

dihydro-Sphenyl-2-oxazolamine
Cathinone 2-amino-1-phenyl-1-propanone,

alphaaminopropiophenone,2-aminopropiophenone,and
norephedrone

+cis-4-methylaminorex +cis-4,5-dihydro-4methyl-5
phenyl-2-oxazolaniine

Fenethylline
Methcathinone 2-methylamino propiophenone,

alphamethylamino-propiophenone,alpha methylamino
propiophenone-2
methylamino-1-phenylpropane-1-one,alpha-N-
methylamino-phenone,monomethylpropion, ephedrone,
N-methylcathinone, methylcathinone,AL-464, AL-422, AL
463 and UR 1431,its salts, optical isomersandsalts of
optical isomers

N-ethylamphetamine
N,N,alpha.trimethylphenylamine,its salts,optical isomers

and salts of optical isomers
N,N.dimethylamphetamineN,N,alpha-trimethylbenzene

ethaneamine,N,N,alpha-trimethylphenethylamine,its salts,
optical isomersandsalts of optical isomers

SCHEDULE II

A. OPIOID NARCOTICS
1-Diphenyl-propane-carboxylic acid
2-Methyl.3-morpholino-1
4-Cyano-2-Dirnethylamino-4
4-Diphenyl butane
Alfentanil
Aiphaprodine HC1-Nisentel
Anileridine
Benzitramide
Codeine
Dihydrocodeine
Diphenoxylate
Ethylmorphine
Etorphinehydrochloride
Fentanyle-Sublimaze
Granulatedopium
Hydrocodone
Hydromorphone-Dilaudid
Isomethadone
Levo-alphacetylmethadolLAMM
Levomethorphan
Levorphanol-Levo-Dromoran
Meperidine-Demeral,Pethadol
Metazocine
Methadone-Dolophine
Methadone-Intermediate
Metopon
Moramide-Intermediate
MorphineSulfate-[Roxanol,RMS Unisertsrectal

suppositories
Opium fluid
Opium Tincture
OxycodoneHO
Oxymorphone-Numorphan
Pantopoa-Hydrochlorides,opium alkaloids
Pethidine
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Pethidine-Jntermediate-A,4
cyano-1-methyl-4-phenylpipendine

Pethidine-Intermediate-B
ethyl-4-phenylpiperdine-4-carboxylate

Pethidine-Intermediate-C
1-methyl-4-phenylpiperidine-4-carboxylic acid

Phenazocine
Piminodine
Powdered opium
Racemethorphan
Racemorphan
Raw opium
Raw opium extracts
Sufentanil-Sufenta
Thebaine

B. COMBINATIONS OF OPIOIDS
B & 0 Supprettes No. iSA
B & 0 Supprettes No. 16A
Codoxy Tablets
DemerolAPAP
Mepergan Fortis Capsules
Mepergan Injection
Opium & BelladonnaSuppositories
Oxycodone & Acetaminophentablets
OxycodoneHCI, OxycodoneTerephthalate & Aspirin tablets
Oxycodonewith Acetaminophen
Oxycodonewith aspirintablets
Percodan-Demitablets
PercodanTablets
Tylox Capsules

C. HALLUCiNOGENIC SUBSTANCES
Unlessspecifically exceptedor listed in another schedule,

anymaterial, compound,mixture, or preparation which
containsany quantityof:
1-Dronabinol synthetic in sesameoil and encapsulatedin a

soft gelatin capsuleis a U.S. Food andDrug
Administration approved drug product someother names
for dronabinol: [6aR-trans]-6a,7,8,or - delta-9-[trans]-
tetrahydrocannabinol

2-Nabione another name for nabione: [+J
trans-3-1,1-dimethylheptyl-6,6a,7,8,10,lOa
hexahydro-1-hydroxy-6,6-dimethyl-9H-
dibenzo[b,d]pyran-9-one

D. OPIATES
Alfentanil
Bulk Dextropropoxyphenenon-dosageforms
Carfentanil
Sufentanil

E. STIMULANTS
Adderall
Cocaine
Dextroamphetamine
Methamphetamine
Methylphenidate
Phenmetrazine

SCHEDULE 11-DEPRESSANTS

Amobarbital-Amytal
Amobarbital+ Secobarbital-{Fuinal
GlutethimideDoredin
Pentobarbital Nembutal

I I
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Secobarbital-Seconal
Any drugapproved by the United StatesFood and Drug

Administration for marketing only as a suppositoly
including Amobarbitol,Pentobarbitalor Secobarbitalshall
be in ScheduleILL

A. IMMEDIATE PRECURSORS
1 -Piperidinocyclohexanecarbonitrile
1 -Phenylcyclohexylamine,immediate precursor to

Phencycidine
Phenylacetone-othernames include phenyl-2-propanone,

P2P, benzylmethyl ketoneand methylbenzylketone-
immediate precursor to amphetamine and
methamphetamine

1-Piperidinocyclphexanecaroomtrue,immediate precursor

SCHEDULEm-OPIOII NARCOTICS

A. PRODUCFS CONTAINING CODEINE
Anatusswith Codeinetablets
Anemia
Aspirin with Codeine
Colrex compoundcapsules
CopavinPulvules
Empirin with Codeine
Fiorinal with Codeine
Hycodan tablets
Nalline-Nalorphine
Nucofed
Nucofed Expectorant Syrup with Codeine
Phenaphenwith Codeine
Taiwin-Pentazocine,all forms including its salts
Tylenol with Codeine #1, 2, 3, and4
Vanex-HD Liquid

B. PRODUCFS CONTAINING HYDROCODONE
Bancap
Codamine
Codiclear DH Syrup
Codimal PH Syrup
Co-gesictablets
Detussin,various
Duocet
Entuss D Liquid
Histussin Ed Tuss HC Liquid
Hycodan
Hycomine
Hycomine Pediatric Syrup
HycotussExpectorant
Hydrocodone Compound Syrup
Hydropane
Hydrophen
Hydro-Propanolainine
Hy-Phen Tablets
Lorcet
Lortab
Rolatusswith Hydrocadone
S.T. Forte Liquid 2
Triaminic ExpectorantDH
TussanilDH Syrup
Tussgen
Tussionex

C. PRODUCES CONTAINING OPHJM
Paregoric

1-STIMULANTS
Benzphetaxnine-Didrex

SCHEDULE ifi

Calorphentermine
Chiortermine
Mediatric
Phendimetrazine,to include but not necessarilybe limited to:

Adipost
Adphen
Anorex
Bacarate
Bontril PDM
Bontril Slow-Release
Dyrexan-OD
Melfiat
Melflat-105 Unicells
Metra
Obalan
Obeval
Phenzine
Plegine
Prelu-2
Slyn-LL
Statobex
Trimcaps
Trimstat
Trimtabs
Weh-less
Wehless-105Timecells
Weightrol

2-AMPHETAMINE AND METHAMPHETAMINE
COMBINATIONS
Any material,compound,mixture, or preparation which

containsanyquantity of the following substances,or any
salts or isomersof thesesubstances,in quantitiesequalto
or less than those listed.

3-DEPRESSANTS
-any material, compound,mixture or preparation containing

amobarbital,secobarbital,pentobarbital,or anyof their
salts andone or more active medicinalingredientthat is
not a controlled substance.

-anysuppositolyform thatcontainsamobarbital,
secobarbital,pentobarbital approved only for usein
suppositoiyform.

-tiletamineandzolazepamor any of their salts.
other namesfor tiletamineare: 2-ethylamino-2-2-thienyl-

cyclohexanone
other names for zolazepamare:

4-2-flurophenyl.6,8-dihydro-1,3,8-trimethylpyrazolo.
3,4-c 1,4.diazepin.71H.one,flupyrazpon

Butabarbital-Butisol
Chioral Hydrate
Mephobarbitol
Metharbital
Methypiylon
Phenobarbital
Sulfomethane
Sulfondiethylmethane
Sulfonethylmethane
Talbutal

to Phencydidine
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SCHEDULE ifi-ANABOLIC STEROIDS

it is unlawful for a prescription or order to be written for
an anabolic steroid; for suchsteroidsto be distributed and/or
sold for the following purposes:

-enhancedperformancein exercise,sport,or game,
-the hormonal manipulation necessaryto increasemuscle

mass,weight, strength without a medicalnecessityand
further it is unlawful for anyone to intentionaUy makeor
deliver an anabolic steroid whether in a pure or impure
state and it is unlawful to possessan anabolic steroid for
the purposeof illegal delivery or manufacture.

The following anabolic steroids or a material compound
mixtureor preparation that containany of the following:
1 Boldenone
2 Chlorotestosterone
3 Dihydrotestosterone
4 Drostanolone
5 Fluoxymesterone
6 Formebulone
7 Methandranone
8 Methandriol
9 Methyltestosterone

10 Mibolerone
11 Nandrolone decanoate
12 Nandrolone phenpropionate
13 Oxandrolone
14 Oxymetholone
16 Stanolone
15 Stanozolol
17 Testolactone
18 Testosteronepropionate
19 Trenbolone

SCHEDULElIT

Butorphanol-Stadol
Butorphanol NS-Stadol NS
Carisoprodol-Soma
Carisoprodoland Aspirin-SomaCompound
Carisoprodoland Aspirin with Codeine-SomaCompound

with Codeine
Chioral Hydrate-Noctec,Somnos,Nycton, Lorinal,

Chloraldurat
Ethchlorvynol-Placidyl
Ethinamate-.Valmid
Meprobamate-Equanil, Miltown, Meprospan
Paraldehyde

A. STIMULANTS
Cathinel+-Norpseudoephedrine
Diethyipropion HC1-Depletite-25; Tenuate; Tepanil;

Tenuate Dospan;TepanilTen-Tab
Fencainfamin
FenfluramineHCI-Pondimin
Fenproporex
Mazindol
Mefenorex
Pemoline
Phentermine
PhentermineHCI-Phentrol;Tora; Fastin;Obe-Nix

Obephen;Obrmine; Obestin-30;Phentrol2; Unifast
Unicells; Wilpowr; Adipex-P; Dapex.37.5lonamin;
Parmine; Phentrol 4; Phentrol 5

Pipradrol-Detaril; Gerodyl; Meratran;Pipradol
SPA-1--1-Dimethylamino-1,2-Diphenylathafle

B. DEPRESSANTS
Alprazolam-Xanax
Bromazepam
Camazepam
Chlordiazepoxide-Librium;Libritabs; A-Poxide;Upoxide;

SK-Lygen; Murcil; Reposans-lO;Screen
Clobazam
aonazepam-Klonopin
Clorazepate-Tranxene
Clotiazepam
Cloxazolam-Enadel; Sepazon
Delorazepam
Diazepam-Valium
Estazolam-Eurodin; Julodin
Ethyl loflazopate
Fludiazeopam
Flunitrazepam-Rohypnol
Flurazepam-Dalmane
Halazepam-Paxipani
Haloxazolam
Ketozolam
Loprazolam
Lorazepam-Ativan; Emotival; Lorax; Psicopax;Tavor,

Temesta
Lormetazepam
Mebutamate-W.583; Capla; Butatensin; Carbuten;

Mebutina; Prean; Sigmafon; Vallene; Mega; No-Press;
Axiten; Ipotensivo

Medazepam-Ansilan; Diepin; Elbrus; Esmail; Medazepol;
Mezepan;Megasedan;Nobrium; Pazital; Psiquium;
Resmit; Rudotel; Serenium; Siman

Methohexital-Brevital; Brevital Sodium; Brevimytal
Sodium, Brietal Sodium

Midazolam
Nalbuphine-Nubain
Nimetazepam
Nitrazepam-Benozalin; Calsmin; Eunoctin; Mosadan;

Mogadon; Nelbon; Nitrenpax; Paxisyn; Pelson;Radedorm;
Relact; Sonebon; Sonnolin

Nordiazepam
Oxazepam-Serax;Aplakil; Bonare; Enidrel; Hiong; Isodin;

Linibial; Nesontil, Praxiten; Propax; Quilitrex; Rondar;
Serenal; Serenid; Serepax;Seresta; Sobril; Tazepam

Oxazolam-Serenal
Pinazepam
Prazepam-Demetrin; Verstran; Centrax
Quazepam
Temazepam-Myolastin,Restoril
Tetrazepam
Triazolam-Halcion

C. ANALGESICS
Dextropropoxyphene-Darvon

SCHEDULEV

Actifed with CodeineCough Syrup
Alamine-C Liquid
Alamine Expectorant
Ambay Cough
Ambenyl CoughSyrup
AmbophenExpectorant
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Anatusswith CodeineSyrup
BayCotussendLiquid
Bromanyl Expectorant
Bromphen DC with CodeineCough
BuprenorphineHCI
CalcidrineSyrup
CherocolSyrup
CodimalPH Syrup
Cophene-SSyrup
C-Tussin Expectorant
Deproist Expectorant with Codeine
Dihistine Expectorant
DimetaneDC Cough Syrup
DonnagelP.G.
GuiatussDAC Liquid
GuiatussinDAC Syrup
Isoclor Expectorant Liquid
KaopectolinPG
Kolephrin with CodeineLiquid
Lomotil
MytussmDAC Liquid
Naldecon-CXSuspension
Nucofed Pediatric Expectorant
PediacofCough Syrup
PhenerganCodeineSyrup
PhenerganVC with Codeine Syrup
Phenerganwith CodeineSyrup
PhenhistDH with CodeineLiquid
Promethazine VC with Codeine
Promethazine with Codeine
RobitussinA.C. Syrup
Robitussin-DAC Syrup
Ru-Tusswith Hydrocodone Liquid
Ryna-CXLiquid
Triacin C Syrup
Triafed with Codeine
Triaminic Expectorantwith Codeine
Tussar 2 Cough Syrup
TussarSF Cough Syrup
Tussi-OrganidinNR
Tussirex
Tylenol with CodeineElixir

EXCLUDED NONNARCOTIC PRODUC1S

Phenobarb-Theophed-Bioline-Tablets
Phenobarb-GuiaphedElixir-Goldine-Elixir liquid
Phenobarb-TedrigenTablets-Goldline-Tablets
Chloral Hydrate-Choate’sLeg Freeze-Hawthorne

Products,Inc-Liquid
Phenobarb-Tedral-ParkeDavis & Co-Tablets
Phenobarb-TedralElixir-Parke Davis& Co-Elixir

liquid
Phenobarb-TedralSuspension-ParkeDavis & Co-

Suspensionliquid
Phenobarb-TedralSustainedAction-ParkeDavis & Co-

Tablets
Phenobarb-Asma-Ese-Parmed-Tablets
Phenobarb-Azma-Aids-RondexLabs-Tablets
Propylhexedrine-Benzedrex--SmithKline Consumer-

Inhaler
Phenobarb-Bronkolixir-SterlingDrug, Inc-Elixir Liquid
Phenobarb-Bronkotabs-SterlingDrug, Inc-Tablet

L Desoxyephedrine-VicksInhaler-VicksChemicalCo-
Inhaler

Phenobarb-PrimateneP-TabletsWhite Hall Labs-Tablet

Listedchemicalssubjectto theFederal
Requirementsunderthe

Controlled SubstancesAct amended by the Chemical
DiversionandTrafficking Act of 1988. Detailed
informationfor listedchemicalscanbe found in 21 CFR,
Parts1310and1313.

LIST I CHEMICALS 1
Anthranilic Acid
Benzaldehyde
Benzyl Cyanide
Ephedrine
Ergonovine
Ergotamine
Ethylamine
Hydriodic Acid
Isosafrote
Methylamine
N-AcetylanthranilicAcid
N-Methylephedrine
N-Methylpseudoephedrine
Nitroethane
Norpseudoephedrine
PhenylaceticAcid
Phenylpropanolamine
Piperidine
Piperonal
Pseudoephedrine
Safrole
3, 4-Methylenedioxyphenyl-2-propanone

LIST II CHEMICALS 2
Acetic Anhydride
Acetone
Benzyl Chloride
Ethyl Ether
HydrochloricAcid
Methyl Ethyl Ketone
PotassiumPermanganate
SulfuricAcid
Toluene
1- List I Chemicalswere formerly titles "precursor

chemicals"
2- List II Chemicalswere titles essentialchemicals

HELEN DANSER, R.Ph.
PharmacyServicesProgramManager
Departmentfor MentalHealthand
Mental RetardationServices
Cabinetfor HumanResources
Commonwealthof Kentucky
Frankfort, Kentucky40621
502 564-4.448

ALPHABETICAL LISTING

1-Diphenyl-propane-carboxylic acid-ScheduleII - Opioid
Narcotics
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1-Dronabinol synthetic-ScheduleII - Hallucinogenic
Substances

1-Methyl-4-phenyl.4-propionoxypiperidine MPPP-
ScheduleI - Opiates

1-Phenylcyclohexylamine-ScheduleII - Immediate
Precursors

1-Piperidinocyclohexanecarbonitrile-cneau1c
ImmediatePrecursors

1-[1-2-Thienylcyclohexyl] pyrrolidine TCPy-ScheduleI -

HallucinogenicSubstances
1-2-phenethyl-4-phenyl-4-acetoxypiperidinePEPAP
2-Methyl-3-morpholino-1-ScheuldeII- Opioid Narcotics
2-Methylamino-1-phenylpropan-1-oneincluding, but not

limited to Methcathione, Cat, and Ephedrone-Schedule
I - Hallucinogenic Substances

2-Nabione-ScheduleII - Hallucinogenic Substances
2,5-Dimethoxy-4-ethylamphetamineDOET-Schedule I -

Hallucinogenic Substances
2,5-Dimethoxyamphetamine2,5 DMA-Schedule I -

HallucinogenicSubstances
3-+Cis-4-methylarninorex+cis-4,5dihydro-4-methyl-5

phenyl-2-oxazolamine--ScheduleI - Stimulants
3-Methylfentanyl,N-[3-methyl-1-2-phenylethyl-4-piperidyl]-

N-phenylpropanamide--ScheduleI - Opiates
3-Methylthiofenanyl,N-[3methyl-1-12-2thienyl-4-piperidyl]-

N-phenylpropaneamide--ScheduleI - Opiates
3,4 MethylenedioxyamphetamineMDMA-ScheduleI -

HallucinogenicSubstances
3,4-Methylenedioxyphenyl-2-propanone-ListI Chemicals
3,4-Methylenedioxy-N-ethylamphetamineN-ethyl-alpha

methyl-3,4methylenedioxyphenethylamine,N-ethylMDA,
MDE, MDEA-Schedule I - Hallucinogenic Substances

3,4,5-Trimethoxy amphetamine-ScheduleI - Hallucinogenic
Substances

4-Bromo-2,5 dimethoxy-amphetamine -
4-Cyano-2-dimethylamino-4---ScheduleII - Opioid Narcotics
4-Diphenyl butane-ScheduleII - Opioid Narcotics
4-MethoxyamphetaminePMA-ScheduleI - Hallucinogenic

Substances
4-Methyl-2,5-dimethoxylamphetamine-ScheduleI -

HallucinogenicSubstances
5-Methcathione[2-methylamino

propiophenone.alnhamethvlamino
propiophenone,alphamethylamino-propiophenone-2
methylainino-1-phenylpropane-1-one,alpha-N
methylamino-phenone,monomethylpropion, ephedrone,
N-methylcatbione,AL-464, AL-422, AL 463andUR
1431,its salts,optical isomersandsalts of optical
isomers-ScheduleI - Stimulants

5,Methoxy-3,4 methylenedioxy amphetamine-ScheduleI -

HallucinogenicSubstances

A
Acetic Anhydride-UstII Chemicals
Acetone-ListII Chemicals
AnthranilicAcid-List I Chemicals
Acetorphine-ScheduleI - Opium Derivatives
Acetyl-alpha-methylfentanyl,N[1-1-methyl-2.phenyl-4

piperidinyl-N-phenylacetamide-ScheduleI - Opiates
Acetyldihydrocodeine-ScheduleI - Opium Derivatives
Acetylmethadol-ScheduleI - Opiates
Actifed with CodeineCoughSyrup-ScheduleV
Adderall-ScheduleII- Stimulants
Adipost-ScheduleHI - Phendimetrazine
Adphen-ScheduleIII - Phendimetrazine
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Alaxnine-CLiquid-ScheduleV
Alamine Expectorant-ScheduleV
Alfentanil-ScheduleII - Opioid Narcotics
Alfentanil-Schedule II - Opiates
Allyiprodine-Schedule I - Opiates
Alphacetylmethadol [except Levo-alphacetylmethadol

LAMM]-Schedule I - Opiates
Alpha-ethyltiyptaminealpha.ethyl-1 H

indole-3-ethanamine,3-2-aminobutylindol-Schedule I -

Hallucinogenic Substances
Aiphameprodine-ScheduleI - Opiates
Alphamethadol-ScheduleI - Opiates
Alpha-Methylfentanyl-Schedule I - Opiates
Alpha-methylthiofentanyl,N-[1-methyl-2-2-thienyl

ethyl-4-piperidinyl-N-phenylpropanamide-ScheduleI -

Opiates
Alphaprodine HC1-Nisentel-ScheduleH - Opioid

Narcotics
Alprazolam-Xanax-ScheduleIV - Depressants
Ambay Cough-ScheduleV
Ambenyl Cough Syrup-ScheduleV
AmbophenExpectorant-ScheduleV
Aminorexaminoxaphen,2

amino-5-phenyl-2-oxazoline,4,5-dihydro-5
phenyl-2-oxazolamine-ScheduleI - Stimulants

Amobarbital+ Secobarbital-Tuinal--ScheduleII-
Depressants

Amobarbital-Amytal-ScheduleII- Depressants
Anatusswith CodeineSyrup-ScheduleV
Anatusswith Codeinetablets-Scheduleifi - Opioid

Narcotics,Codeine
Anemia-ScheduleHI - Opioid Narcotics,Codeine
Anileridine-ScheduleII- Opioid Narcotics
Anorex-ScheduleIII - Phendimetrazine
Asma - Ese- Excluded products
Aspirin with Codeine-ScheduleIII - Opioid Narcotics,

Codeine
Azma - Aids - Excluded products

B
B & 0 SupprettesNo. 15A-ScheduleII- Combinations of

Opioids
B & 0 SupprettesNo. 16A-ScheduleII - Combinationsof

Opioids
Bacarate-ScheduleIII - Phendimetrazine
Bancap-ScheduleIII - Opioid Narcotics,Hydrocodone
BayCotussendLiquid--ScheduleV
Benzaldehyde-ListI Chemicals
Benzedrex-Excludedproducts
Benzethidine-ScheduleI - Opiates
Benzitramide-ScheduleII- Opioid Narcotics
BenzphetamineDidrex-ScheduleHI - Stimulants
BenzylChloride-List II Chemicals
BenzylCyanide-ListH Chemicals
Benzylfentanyl,N-[1-benzyl-4-piperidyl]-N-phenylpro

panamide-ScheduleI - Opiates
Eenzylmorphine-ScheduleI - Opium Derivatives
Betacetylmethadol-ScheduleI - Opiates
Beta-hydroxy-3-methylfentanyl,N-[3-methyl-1-2-hydroxy-2

phenylethyl-4-piperidyl]-N-phenylpropanamide-Schedule
I - Opiates

Beta-hydroxyfentanyl,N-[1-2
hydroxy-2-phenylethyl>.4-piperidinylj-N-
phenypropanamide-ScheduleI - Opiates
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Betameprodine-ScheduleI - Opiates
Betamethadol-ScheduleI - Opiates
Betaprodine-ScheduleI - Opiates
Boldenone-ScheduleIII - Anabolic Steroids
Bontril PDM-ScheduleIII - Phendimetrazine
Bontril Slow-Release-ScheduleIII - Phendimetrazine
Bromanyl Expectorant-ScheduleV
Bromazepam-ScheduleN - Depressants
Bromphen DCwith CodeineCough Syrup-ScheduleV
Bronkolixir-Excluded products
Bronkotabs-Excluded products
Bufotenine-ScheduleI - Hallucinogenic Substances
Bulk Dextropropoxyphene non-dosageforms-ScheduleII

- Opiates
Buprenorphine-ScheduleV
Butabarbital-Butisol--ScheduleIII - Depressants
Butorphanol-Stadol-ScheduleIV - Opioid
ButorphanolNS-ScheduleN - Opioid

C

CalcidrineSyrup-ScheduleV
Camazepam
Carfentanil-ScheduleII - Opiates
Carisoprodol-Soma-ScheduleIV - Muscle Relaxant
Carisoprodoland Aspirin-SomaCompound-ScheduleN -

Muscle Relaxant
Carisoprodoland Aspirin with Codeine-SomaCompound

with Codeine-ScheduleN - Muscle Relaxant
Cathinel+-Norpseudoephedrine-ScheduleN -

Stimulants
Cathinone2-amino-1-phenyl-1-propanone,alpha-

aminopropiophenone,2-aminopropiophenone,and
norephedrone-ScheduleI - Stimulants

CherocolSyrup-ScheduleV
Chloral Hydrate-Schedule Ill - Depressants
Chioral Hydrate-Noctec Somnos,Nycton, Lorinal,

Chloraldurat-ScheduleIV - Depressants
Chloral Hydrate-Choate’s Leg Freeze-Excludedproducts
Chlordiazepoxide-Librium;Libritabs; A-Poxide;Lipoxide;

SK-Lygen; Murcil; Reposans-lO;Sereen-ScheduleN -

Depressants
Chlorotestosterone-ScheduleIII - Anabolic Steroids
Chlorphentermine-ScheduleIII - Stimulants
Chlortermine-ScheduleHI - Stimulants
Clobazam-ScheduleN - Depressants
Clonazepam-Klonopin-ScheduleN - Depressants
Clonitazene-ScheduleI - Opiates
Clorazepate-Tranxene-ScheduleN - Depressants
Clotiazepam-ScheduleN - Depressants
Cloxazolam-Enadel;Sepazon-ScheduleIV - Depressants
Cocaine-ScheduleII- Stimulants
Codamine-ScheduleIII - Opioid Narcotics, Hydrocodone
CodeineMethylbromide-Schedule I - Opium Derivatives
Codeine-N-Oxide--ScheduleI - Opium Derivatives
Codeine-ScheduleII- Opioid Narcotics
Codiclear DH Syrup-ScheduleIII - Opioid Narcotics,

Hydrocodone
Codimal PH Syrup-ScheduleIII - Opioid Narcotics,

Hydrocodone
Codimal PH Syrup-ScheduleV
CodoxyTablets-ScheduleII - Combinations of Opioids
Co-gesictablets-ScheduleIII - Opioid Narcotics,

Hydrocodone

Colrex compound capsules-ScheduleHI
CopavinPulvules-ScheduleIII - Opioid Narcotics,Codeine
Cophene-SSyrup-ScheduleV
C-Tussin Expectorant-ScheduleV
Cyprenorphine-ScheduleI - Opium Derivatives

D
Delorazepani-ScheduleN - Depressants
Demerol APAP-ScheduleII - Combinationsof Opioids
Deproist Expectorantwith Codeine-ScheduleV
Desomorphine-ScheduleI - Opium Derivatives
Detussin-ScheduleIII - Opioid Narcotics,Hydrocodone
Dextroamphetamine-ScheduleII- Stimulants
Dextromoramide-ScheduleI - Opiates
Dextropropoxyphene-Darvon-ScheduleIV - Analgesics
Dextrorphan-ScheduleI - Opiates
Diampromide-ScheduleI - Opiates
Diazepam-Valium-ScheduleN - Depressants
Diethylpropion HC1-Depletite-25;Tenuate; Tepanil;

Tenuate Dospan; Tepanil Ten-Tab-Schedule N -

Stimulants
Diethylthiambutene-ScheduleI - Opiates
Diethylttyptamine-Schedule I - HallucinogenicSubstances
Difenoxin-ScheduleI - Opiates
Dihistine Expectorant-ScheduleV
Dihydrocodeine-ScheduleH - Opioid Narcotics
Dihydromorphine-Schedule I - Opium Derivatives
Dihydrotestosterone-ScheduleIII - Anabolic Steroids
Dimenoxadol-ScheduleI - Opiates
Dimepheptanol-ScheduleI - Opiates
Dimetane DC CoughSyrup-ScheduleV
Dimethylthiambutene-Schedule I - Opiates
Dimethyltryptamine -ScheduleI - Hallucinogenic

Substances
Dioxaphetylbutyrate-Schedule I - Opiates
Diphenoxylate-ScheduleII - Opioid Narcotics
Dipipanone-ScheduleI - Opiates
Donnagel P.G.-ScheduleV
Drostanolone-ScheduleIII - AnabolicSteroids
Drotebanol-ScheduleI - Opium Derivatives
Duocet-ScheduleIII - Opioid Narcotics,Hydrocodone
Dyrexan-OD-ScheduleIII - Phendimetrazine

E
Empirin with Codeine-ScheduleIII - Opioid Narcotics,

Codeine
Entuss D Liquid-Schedule III - Opiold Narcotics,

Hydrocodone
Ephedrine-ListI Chemicals
Ergonovine-ListI Chemicals
Ergotamine-UstI Chemicals
Ethylamine-List I Chemicals
Ethyl Ether-List II Chemicals
Estazolam-Eurodin;Julodin-ScheduleN - Depressants
Ethchlorvynol-Placidyl--ScheduleN
Ethinamate-Valmid-ScheduleN
Ethylamineanalogof phencycidineN

ethyl-1-phencyclohexylaxnine,cyclohexamine,PCE-
ScheduleI - Hallucinogenic Substances

Ethyl loflazopate-ScheduleN - Depressants
Ethylmethylthiambutene-ScheduleI - Opiates
Ethylmorphine-Schedule H - Opioid Narcotics
Etonitazene-ScheduleI - Opiates

I I



Schedulingof DrugsUnder KRS Chapter 218A

Etorphine-ScheduleI - Opium Derivatives
Etorphnehydrochloride-ScheduleII - Opioid Narcotics
Etoxeridine-ScheduleI - Opiates

F

Fencamfamin-ScheduleIV - Stimulants
Fenethylline-ScheduleI - Stimulants
Fenfluramine HCI-Pondimin-Schedule IV - Stimulants
Fenproporex-ScheduleN - Stimulants
Fentanyle-Sublimaze-ScheduleH - Opioid Narcotics
Fiorinal with Codeine-ScheduleIII - Opioid Narcotics,

Codeine
Fludiazeopam-ScheduleN - Depressants
Flunitrazepam-Rohypnol-Schedule IV - Depressants
Fluoxymesterone-ScheduleIII - Anabolic Steroids
Flurazepam-Dalmane-ScheduleN - Depressants
Formebulone-ScheduleIII - Anabolic Steroids
Furethidine-Schedule I - Opiates

G
GlutethimideDoredin-ScheduleII- Depressants
Granulated opium-Schedule II - Opioid Narcotics
Guiaphed Elixir-Excluded products
GuiatussDAC Syrup Liquid-Schedule V
Guiatussin-ScheduleV

H

Halazepam-Paxipam-ScheduleN - Depressants
Haloxazolam-ScheduleN - Depressants
Hashish-ScheduleI - HallucinogenicSubstances
Heroin-ScheduleI - Opium Derivatives
Histussin Ed Tuss HC Liquid-Schedule III - Opiold

Narcotics,Hydrocodone
Hycodan-ScheduleHI - Opioid Narcotics, Hydrocodone
Hycodan tablets-ScheduleIII - Opioid Narcotics, Codeine
Hycomine Pediatric Syrup-Schedule III - Opioid Narcotics,

Hydrocodone
Hycomine-ScheduleHI - Opioid Narcotics, Hydrocodone
HycotussExpectorant-ScheduleIII - Opioid Narcotics,

Hydrocodone
Hydriodic Acid-List I Chemicals
HydrochloricAcid-List II Chemicals
Hydrocodone Compound Syrup-ScheduleIII - Opioid

Narcotics, Hydrocodone
Hydrocodone-ScheduleII - Opioid Narcotics
Hydromorphinol-Schedule I - Opium Derivatives
Hydromorphone-Dilaudid-ScheduleII - Opioid

Narcotics
Hydropane-ScheduleIII - Opioid Narcotics, Hydrocodone
Hydrophen-ScheduleIII - Opioid Narcotics, Hydrocodone
Hydro-Propanolamine-ScheduleIII - Opioid Narcotics,

Hydrocodone
Hydroxypethidine-Schedule I - Opiates
Hy-Phen Tablets-ScheduleIII - Opioid Narcotics,

Hydrocodone

I
Ibogaine-ScheduleI - HallucinogenicSubstances
Iophen-CLiquid-ScheduleV
Isoclor ExpectorantLiquid-ScheduleV
Isomethadone-ScheduleII - Opioid Narcotics
Isosafrole-UstI Chemicals

KaopectolinP.G.-ScheduleV
Ketobemidone-ScheduleI - Opiates
Ketozolam-ScheduleN - Depressants
Kolephrin with Codeine Liquid-Schedule V

L
Levo-alphacetylmethadolLAMM-ScheduleII - Opioid

Narcotics
Levomoramide-ScheduleI - Opiates
Levomethorphan-ScheduleII - Opioid Narcotics
Levorphanol-Levo-Dromoran--ScheduleII - Opioid

Narcotics
Levophenacylmorphan-ScheduleI - Opiates
Lomotil-ScheduleV
Loprazolam-ScheduleN - Depressants
Lorazepam-Ativan; Emotival; Lorax Psicopax;Tavor;

Temesta-ScheduleN - Depressants
Lorcet-ScheduleIII - Opioid Narcotics,Hydrocodone
Lormetazepam-ScheduleN - Depressants
Lortab-Schedule HI - Opioid Narcotics,Hydrocodone
Lysergic acid diethylanilde-ScheduleI - Hallucinogenic

Substances

M
Marijuana-ScheduleI - HallucinogenicSubstances
Mazindol-ScheduleN - Stimulants
Mebutamate-{W-583;Capla;Butatensin;Carbuten;

Mebutina;Prean;Sigmafon;Vallene; Mega; No-Press;
Axiten; Ipotensivo

Mecloqualone-ScheduleI - Depressants
Medazepam-Ansilan Diepin; Elbrus; Esmail; Medazepol;

Mezepan; Megasedan;Nobrium; Pazital;Psiquium;
Resmit; Rudotel; Serenium; Siman-ScheduleN -

Depressants
Mediatric-Schedule HI - Stimulants
Mefenorex-ScheduleN - Stimulants
Melfiat-Schedule III - Phendimetrazine
Melfiat-105 Unicells-ScheduleIII - Phendimetrazine
Mepergan Fortis Capsules-ScheduleII- Combinations of

Opioids
Mepergan Injection-Schedule II - Combinations of Opioids
Meperidine-Demeral, Pethadol-ScheduleII - Opioid

Narcotics
Mephobarbitol-Schedule III - Depressants
Meprobamate-Equanil, Miltown, Meprospan-Schedule

N
Mescaline-ScheduleI - HallucinogenicSubstances
Metazocine-ScheduleH - Opioid Narcotics
Methadone-Dolophine-ScheduleH - Opioid Narcotics
Methadone Intermediate-ScheduleII - Opioid Narcotics
Methamphetamine-ScheduleII - Stimulants
Methandranone-ScheduleIII - Anabolic Steroids
Methandriol-Schedule III - Anabolic Steroids
Methaqualone 2-methyl-3-o-tolyl-43H-quinazolinone

Quaalude-ScheduleI - Depressants
Metharbital-Schedule III - Depressants
Methohexital-Brevital; Brevital Sodium;Brevimytal

Sodium, Brietal Sodium-ScheduleN. Depressants
Methylamine-List I Chemicals
Methyldesorphine-ScheduleI - Opium Derivatives
Methyldihydromorphine-Schedule I - Opium Derivatives
Methyl Ethyl Ketone-List II Chemicals

K

41
I I



Schedulingof DrugsUnder KRS Chapter 218A

Methylpheidate-ScheduleII - Stimulants
Methyltestosterone-ScheduleIII - AnabolicSteroids
Methyprylon-Schedule III . Depressants
Metopon-ScheduleII - Opioid Narcotics
Metra-Schedule III - Phendimetrazine
Mibolerone-ScheduleIII - Anabolic Steroids
Midazolam-ScheduleN - Depressants
Moramide-Intermediate-ScheduleII - Opioid Narcotics
Morpheridine-Schedule I - Opiates
Morphine Methylbromide-ScheduleI - Opium Derivatives
Morphine Methylsulfonate-ScheduleI - Opium Derivatives
Morphine-N-Oxide-ScheduleI - Opium Derivatives
Morphine Sulfate-[Roxanol,RMS Unisertsrectal

suppositories] chedule H - Opioid Narcotics
Myrophine-ScheduleI - Opium Derivatives
Mytussin DAC Liquid-Schedule V

N
N-AcetylanthranilicAcid-List I Chemicals
N-Methylephedrine-ListI Chemicals
N-Methylpseudoephedrine-ListI Chemicals
N-[1-alpha-methyl-beta-phenylethyl-4-piperidyl]

propionanilide,1-1-methyl-2-phenylethyl-4-N-propanilido
piperidine-Schedule I

Naldecon-CX Suspension-ScheduleV
Nalline-Nalorphine-ScheduleIII - Opioid Narcotics,

Codeine
Nandrolone decanoate-ScheduleHI - Anabolic Steroids
Nandrolone phenpropionate-ScheduleHI - Anaboic

Steroids
N-ethyl.3-piperidyl benzilate-ScheduleI - Hallucinogenic

Substances
N-ethylamphetaniine-ScheduleI - Stimulants
N-hydroxy-3,4-methylenedioxyamphetamineN-hydroxy-alpha-

methyl-3,4methylenedioxyphenethylamine,N-hydroxy
MDA-ScheduleI - Hallucinogenic Substances

N-Methyl-3-piperidyl benzilate-ScheduleI - Hallucinogenic
Substances

N,N,alpha-trimethylphenylamine, its salts, optical isomers
and salts of optical isomers-ScheduleI - Stimulants

N,N-dimethylamphetamine N,N,alpha-trimethylbenzene
ethaneamine,N,N,alpha-trimethylphenethylamine,its salts,
optical isomersandsalts of optical isomers-ScheduleI -

Stimulants
Nalbutain-Schedule N - Opioid
Nicocodeine-ScheduleI - Opium Derivatives
Nicomorphine-ScheduleI - Opium Derivatives
Nimetazepam-ScheduleN - Depressants
Nitrazepam-Benozalin; Caismin, Eunoctin; Mosadan;

Mogadon; Nelbon; Nitrenpax Paxisyn; Pelson;Radedorm;
Relact, Sonebon; Sonnolin-ScheduleN - Depressants

Nitroethane-List I Chemicals
Noracyniethadol-ScheduleI - Opiates
Nordiazepam-ScheduleN - Depressants
Norlevorphanol-ScheduleI - Opiates
Normethadone-ScheduleI - Opiates
Normorphine-Schedule I - Opium Derivatives
Norpipanone-ScheduleI - Opiates
Norpseudoephedrine-List I Chemicals
Nubain-ScheduleN - Opioid
Nucofed Expectorant Syrup with Codeine-ScheduleIII -

Opioid Narcotics, Codeine
Nucofed Pediatric Expectorant-ScheduleV
Nucofed-ScheduleIII - Opioid Narcotics,Codeine

0

Obalan-ScheduleIII - Phendimetrazine
Obeval-ScheduleIII - Phendimetrazine
Opium & Belladonna Suppositories-ScheduleII -

Combinationsof Opioids
Opium fluid -ScheduleII - Opioid Narcotics
Opium Tincture-ScheduleH - Opioid Narcotics
Oxandrolone-ScheduleHI - Anabolic Steroids
Oxazepam-SeraxAplakil; Bonare; Enidrel; Hilong; Isodin

Limbial; Nesontil; Praxitea;Propax Quilitrex Rondar
Serenal;Serenid; Serepax;Seresta;Sobril Tazepam-
ScheduleN- Depressants

Oxazolam-Serenal-ScheduleN - Depressants
Oxycodone & Acetaminophen tablets-ScheduleII-

Combinations of Opioids
Oxycodone HCI, Oxycodone Terephthalate & Aspirin

tablets-ScheduleII - Combinations of Opioids
Oxycodone HG-ScheduleII- Opioid Narcotics
Oxycodonewith Acetaminophen-ScheduleII -

Combinations of Opiolds
Oxycodonewith aspirin tablets-ScheduleII - Combinations

of Opioids
Oxymetholone-ScheduleIII - Anabolic Steroids
Oxymorphone-Numorphan-ScheduleII - Opioid

Narcotics
Oxymorphone-ScheduleII - Opioid Narcotics

P

Pantopon-Hydrochlorides, opium alkaloids-ScheduleII
Opioid Narcotics

Para-fluorofentanyl-ScheduleI - Opiates
ParahexylSynhexyl-ScheduleI - Hallucinogenic Substances
Paraldehyde-ScheduleN
Paregoric-ScheduleIII - Opium Narcotics
PediacofCoughSyrup-ScheduleV
Pemoline-ScheduleN - Stimulants
Pentobarbital Nembutal-ScheduleII - Depressants
Percodan-Demitablets-ScheduleII - Combinations of

Opioids
PercodanTablets-ScheduleII - Combinations of Opioids
Pethidine-ScheduleII - Opioid Narcotics
Pethidine-Intermediate-A

4cyano-1-methyl-4-phenylpiperidine-ScheduleII - Opioid
Narcotics

Pethidine-Intermediate-B
ethyl-4-phenylpiperidine-4-carboxylate-ScheduleII -

Opioid Narcotics
Pethidine-Intermediate-C 1 methyl-4-phenylpiperdine-4

carboxylicacid-ScheduleH - Opioid Narcotics
Peyote-ScheduleI - Hallucinogenic Substances
Phenadoxone-ScheduleI - Opiates
Phenampromide-ScheduleI - Opiates
Phenaphenwith Codeine-ScheduleIII - Opioid Narcotics,

Codeine
Phenazocine-ScheduleII - Opioid Narcotics
Phencydidine -ScheduleI - Hallucinogenic Substances
Phendimetrazine-ScheduleIll - Stimulants
PhenerganCodeine Syrup-ScheduleV
PhenerganVC with CodeineSyrup-ScheduleV
Phenerganwith Codeine Syrup-ScheduleV
Phenhist DH with Codeine Liquid-Schedule V
Phenmetrazine-ScheduleII - Stimulants
Phenobarbital-ScheduleIII - Depressants
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Phenomorphan-ScheduleI - Opiates
Phenoperidine-ScheduleI - Opiates
Phentermine-ScheduleN - Stimulants
Phentermine HCI-Phentrol; Tora; Fastin;Obe-Nix

Obephen; Obrmine; Obestin-30;Phentrol 2; Unifast
Unicells; Wilpowr Adipex-P; Dapex-37.5lonamin;
Parmine; Phentrol 4; Phentrol 5-ScheduleN -

Stimulants
PhenylaceticAcid-List I Chemicals
Phenylacetone-othernames include phenyl-2-propanone,

P2P,benzylmethyl ketone and methylbenzylketone-
ScheduleH - ImmediatePrecursors

Phenylcodine-ScheduleI - Opium Derivatives
Phenylpropanolainine-List I Chemicals
Phenzine-ScheduleHI - Phendinietrazine
Pholcodine-ScheduleI - Opium Derivatives
Piminodine-Schedule II - Opioid Narcotics
Pinazepam-ScheduleN - Depressants
Piperidine-List I Chemicals
Pipradrol-Detaril; Gerodyl; Meratran; Pipradol-Schedule

N - Stimulants
Piritramide-Schedule I - Opiates
Piperonal-ListI Chemicals
Plegine-ScheduleHI - Phendimetrazine
Potassium Permanganate-List II Chemicals
Powdered opium-ScheduleH - Opioid Narcotics
Prazepam-Demetrin;Verstran; Centrax-ScheduleN -

Depressants
Prelu-2--ScbeduleHI - Phendimetrazine
Primatene P-Tablets-Excludedproducts
Proheptazine-ScheduleI - Opiates
Promethazine VC with Codeine-ScheduleV
Promethazinewith Codeine-ScheduleV
Properidine-ScheduleI - Opiates -
Propionic Anhydride-List I Chemicals
Propiram-Schedule I - Opiates
Pseudoephedrine-ListI Chemicals
Psilocybin-ScheduleI - Hallucinogenic Substances
Psilocyn-ScheduleI - Hallucinogenic Substances
Pyrrolidine analog of phencydidine 1-1-phenylcyclohexyl-

pyrrolidine, PCPy, P1W-ScheduleI - Hallucinogenic
Substances

Q
Quazepam-ScheduleN - Depressants

R
Racemethorphan-ScheduleH - Opioid Narcotics
Racemoramide-ScheduleI - Opiates
Racemorphan-ScheduleII - Opioid Narcotics
Raw opium-Schedule II - Opioid Narcotics
Rawopium extracts-ScheduleII - Opioid Narcotics
Robitussin A.C. Syrup-ScheduleV
Robitussin-DAC Syrup-ScheduleV
Rolatusswith Hydrocodone-ScheduleIII - Opioid

Narcotics,Hydrocodone
Ru-Tusswith Hydrocodone Liquid-Schedule V
Ryna-CX Liquid-Schedule V

S
Safrole-ListI Chemicals
Secobarbital-Seconal-ScheduleII- Depressants
Slyn-LL-Schedule HI - Phendimetrazine

Soma-ScheduleN - Muscle Relaxant
Soma Compound-ScheduleN - Muscle Relaxant
Soma Compound with Codeine-ScheduleN - Muscle

Relaxant
SPA-1--1-Dimethylamino-1,2-Diphenylathane--Schedule

N - Stimulants
Stadol-ScheduleN - Opioid
StadolNS-ScheduleN - Opioid
Stanolone-ScheduleHI - AnabolicSteroids
Stanozolol-ScheduleIll - Anabolic Steroids
Statobex-ScheduleHI - Phendimetrazine
S.T. Forte Liquid 2-ScheduleIll - Opioid Narcotics,

Hydrocodone
Sufentanil-ScheduleII- Opiates
Sufentanil-Sufenta--ScheduleII- Opioid Narcotics
Sulfomethane-ScheduleIll - Depressants
Sulfondiethylmethane-ScheduleIII - Depressants
Sulfonethylmethane-ScheduleIII - Depressants
Sulfuric Acid-List II Chemicals

T

Talbutal-ScheduleHI - Depressants
Taiwin-Pentazocine-allforms andall salts-ScheduleIH -

Opioid Narcotics
Tedral-Excluded products
Tedral Elixir-Excluded products
Tedral Suspension-Excludedproducts
Tedral SustainedAction-Excluded products
Tedrigen-Excluded products
Temazepam-Myolastin, Restoril-ScheduleN -

Depressants
Testolactone-ScheduleIll - Anabolic Steroids
Testosteronepropionate-Scheduleifi - Anabolic Steroids
Tetrahydrocannabinols-ScheduleI - Hallucinogenic

Substances
Tetrazepam-ScheduleN - Depressants
Thebacon-ScheduleI - Opium Derivatives
Thebaine-ScheduleII- Opioid Narcotics
Thenylfentanyl,N-[1-2-thienyl methyl-4-piperidyl] N

phenylpropanamide-ScheduleI - Opiates
Theophed-Excludedproducts
Thiofentanyl,-N-[1-2-thienyl ethyl-4-piperidinyl]-

phenylpropanamide-ScheduleI - Opiates
Thiophene analogof phencydidine 1-1-2-thienyl

cyclohexyl piperdine, TCP, TPCP-ScheduleI -

Hallucinogenic Substances
Tilidine-Schedule I - Opiates
Toluene-List H Chemicals
Tolu-Sed Cough Syrup-ScheduleV
Trenbolone-ScheduleIII - Anabolic Steroids
Triacin C Syrup-ScheduleV
Triafedwith Codeine-ScheduleV
Triaminic Expectorant DH-Schedule III - Opioid Narcotics,

Hydrocodone
Triaminic Expectorantwith Codeine-ScheduleV
Triazolaxn-Halcion-Schedule N - Depressants
Trimcaps-ScheduleIII - Phendimetrazine
Trimeperidine-ScheduleI - Opiates
Trimstat-Schedule III - Phendimetrazine
Trimtabs-ScheduleIII - Phendixnetrazine
TussanilDH Syrup-ScheduleHI - Opioid Narcotics,

Hydrocodone
Tussar2 Cough Syrup-ScheduleV
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TussarSF Cough Syrup-ScheduleV V
Tussgen-ScheduleHI - Opioid Narcotics, Hydrocodone
Tussionex-ScheduleIII - Opioid Narcotics, Hydrocodone Vanex-HD Liquid-Schedule III - Opioid Narcotics, Codeine

Vicks Inhaler-Excluded productsTussi-Organidin Liquid-Schedule V
Tussirex with Codeine Liquid-Schedule V w
1S’lenol with Codeine#1, 2 3, and4-ScheduleIII - Opioid

Narcotics,Codeine Weh-less--ScheduleIII - Phendimetrazine
Tylenol with CodeineElixir-Schedule V Wehless105-Timecells-ScheduleIII - Phendimetrazine
Tylox Capsules-ScheduleII - Combinations of Opioids Weightrol-Schedule III - Phendimetrazine
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District Court Practice:
Trials in Absentia

In 1996 I representeda client who was charged
with felony driving under the influence and
felony driving on a DUI suspendedlicense.The
facts of the casedidn’t look promising.He was
stoppedalone in the car by a Kentucky State
Trooper, he failed all field sobriety tests anda
breathalyzerresult registeredwell over the legal
limit of .10 BAC. A copy of his driving record
from theKentuckyDepartmentof Transportation
indicatedthat he had threepreviousconvictions
within the five year time limit. However, my
client insistedthathedid not, in fact, havethree
convictionsbut ratheronly two. After obtaining
certified copies of all three judgments, I dis
coveredthe reasonfor my client’s insistencethat
"this couldn’t be a felony." In 1992 he was con
victed at a bench trial held in his absenceand
still hada pendingjail sentenceof 90 days.

My client’s responseto the badnewswas some
what predictable... "What? They can’t do that!
Whataboutmy right to testify? My right to an
attorney?And my right to confront and cross-
examinemy accusers?"Well, that might not be
an exact quote, but I’m sure that is what he
meant.Moreover, his disbeliefwas only height
enedby my less than reassuringanswers.Not
only has the United StatesSupremeCourt up
heldcertainmisdemeanorjudgmentsrenderedin
a defendant’sabsence,but theKentuckyRulesof
Criminal Procedurespecificallyallow such trials
in misdemeanorcases.

Is RCr 8.28Constitutional?

Kentucky rule of criminal procedure 8.284
statesthat "[i]n prosecutionsfor misdemeanors
thecourt maypermitarraignment,plea, trial and
imposition of sentencein the defendant’sab
sence."Thereasoncited for this rule is to ensure
that the Commonwealthis not delayedin the
prosecutionof minor offenses.SeeBarnettv. Rus
sell, 185S.W.2d261 Ky. 1945.While sucha rule
is publicly justified on the groundsof judicial
economy,this prosecutorialvigilanceoften con
tradicts the foundationalconstitutionalrequire
mentsof an accused’sright to be heard;to de
mandthe natureand causeof the accusations
againsthim; to meetwitnessesface to face; and

to have compulsory
process for obtaining
witnessesin his favor.

Are trials in absentiain
herentlyunconstitutional?
The answeris clearlyno, if the chargeis a mis
demeanor. In Willock v. Commonwealth,435
S.W.2d 771 Ky. 1968,cert. denied, 393 U.S. 1067,
89 S.Ct. 723, 31 L.Ed.2d 711, the Court heldthat
in misdemeanorcases it is enough that the
defendanthavean opportunityto be presentat
his trial, and if he choosesnot to appear,his
constitutional rights have not necessarilybeen
violated.Threeyearslater, the Court reaffirmed
this view by succinctly stating that trial of a
misdemeanorchargein theabsenceof the defen
dant is not, in itself, unconstitutional.McKinney
v. Commonwealth,474 S.W.2d 384 Ky. 1971.

In concurrencewith otherjurisdictions,Kentucky
courts have refused to extend this rule to fel
onies.Theconstitutionalrequirementsof Section
11 of the KentuckyConstitutionmay bewaived
in misdemeanorcasesby absencefrom trial, but
not in felony cases.Davenport v. Commonwealth,
368S.W.2d327 Ky. 1963.This distinction led to
a challengeto RCr 8.28 on the groundsthat the
authorizationof trial of misdemeanorcasesin
absentiabut not felony caseswasa violation of
the equal protection clause of the Fourteenth
Amendmentto the United StatesConstitution.
The Courtrejectedthis argumentby finding that
there was no "infringement upon fundamental
rightsof personschargedwith misdemeanorsbe
cause,underthe rule, their trial in absentiawill
not stand unlessthey waived the right to be
present.There is no deprivation as to them of
any constitutional right afforded to persons
accusedof felony; the rule providesonly thatthe
latter may not waive the right." McKinney v.
Commonwealth,474 S.W.2d at 387.

What Constitutes A Waiver of the Right
to be Present at Trial?

In deciding whether or not a defendanthas
waivedhis right to be presentandmaybe tried
in his absence,courtshavefocusedon whether

T.J. Wentz
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or not the defendant’sabsencewas "voluntary."
SeeButcherv. Commonwealth,276S.W.2d437 Ky.
1955; Barnett v. Russell, 185 S.W.2d 261 Ky.
1945.Thereis no conclusivepresumptionof vol
untarinessfrom the merefact that the defendant
is absentfrom the courtroomon the dateof trial.
McKinney v. Commonwealth,474 S.W.2dat 386. If
the Commonwealthcan prove the defendant
knof the trial date anddid not appear,an
inference"may be indulgedthatthe absencewas
intentional,knowing andvoluntary" andconse
quently a waiver of the right to be present.’
Burns v. Commonwealth,655S.W.2d497 Ky.App.
1983.However,becauseof the seriousnatureof
waiving individual constitutional rights, the
inference is rebuttable. In a totality of the
circumstances test, the defendant bears the
burden of explaining that his absencewas not
voluntary. Courts will find that a wavier oc
curred only if the defendant’sactions are "so
clear and unequivocalas to indicate conscious
in tent to be absent." Id. at 498 citing Powell v.
Commonwealth, 346 S.W.2d 731 Ky. 1961.
Becauseof the high standardof proving "con
sciousintent,"Kentuckyappellatecourtsdisfavor
upholding trials in absentiabased on absence
alone.

In Burns, the defendantwas arrestedon Decem
ber 31st andchargedwith misdemeanortheft by
unlawful taking and resisting arrest. After
appearingfor arraignmenton January2nd, his
case was set for trial on January20th. On the
scheduledday of trial the defendantdid not
appearat the call of his caseand his appointed
public defenderadmitted he hadnot had any
contactwith the defendantsincehisarraignment.
Thecourt overruledthepublic defender’smotion
for a continuance,tried the defendant in his
absence,found the defendantguilty on both
counts andsentencedhim to 90 days in jail and
a $100 fine. Approximately ten minutesafter the
judge’sverdict, the defendantappearedin court
and explainedthat he believed his court trial
was thefollowing day,January21st; that hehad
written thatdateon a card;andthathehad tried
to contacthis attorney,but hadneverbeenable
to reachhim. Despitethe defendant’sapparent
unintentional,good faith mistake,the trial court
judge overruled the defendant’smotion to set
aside the conviction and grant a new trial by
concludingthat thedefendantactedin "bad faith
in failing to contactcounsel."

The appellatecourt reversedby finding that the
factswere not so clearandunequivocalas to

I I

indicatea consciousintent to be absent."[Tihe
failure of the trial judgeto sustaintheappellant’s
motion for a new trial where the merits of his
defensesto the chargesagainsthim could be
constitutionallyadjudicated,notonly violateshis
rights protected by the constitutions of the
UnitedStatesandthe Commonwealth,it alsoof
fends traditional notions of fair play and sub
stantial justice."

Factors to Determine Voluntariness of Absence

The following is an analysisof factorsKentucky
courts have used to determinewhether or not
the defendant’sabsencewas voluntary:

a. Illness. A court is without power to try the
defendant in his absenceon a misdemeanor
charge,wheresuch absencewas the result of a
genuine and verifiable illness. In Robinson v.
Commonwealth,234 S.W.2d 296 Ky. 1950, the
courtheld it waserror to try the accusedin his
absencewhenthedefendant’sattorneyappeared
at the call of the caseandexplainedthat hehad
learnedthat morning that his client was ill and
unableto attendhis hearing.At a minimum the
court shouldhaveallowedthe attorneythe op
portunity to secure affidavits to verify the
defendant’scondition to support a motion for
continuance.Seealso Fleming v. Commonwealth,
280 S.W.2d 148 Ky. 1955.

However,whenthe defendantmakesno effort to
inform the court of his or her illness andsub
sequentinability to attendtrial or is unableto
verify the illness by sworn testimony,the court
may uphold a verdict renderedin a trial in ab
sentia. See Hensley v. Commonwealth,276 S.W.
1061 Ky. 1925 andTalbottv. Commonwealth,270
S.W. 32 Ky. 1925.

b. No Knowledge of Trial Date. Kentucky
courts have refused to find that absencefrom
trial is voluntary when the defendanthad not
beenproperly servedwith processand no pro
per returnhadbeen made.Bartram v. Common
wealth, 298 S.W. 939 Ky. 1927. In Butcher v.
Commonwealth,276 S.W.2d 437 Ky. 1955, the
court set asidea conviction whereit wasshown
thatboth the defendantandhis attorney were
without knowledge as to the scheduledtrial
date. Finally, in Little v. Commonwealth,481
S.W.2d 649 Ky. 1972, the court held that the
defendantwas entitled to a new trial wherethe
recordcontainedno order indicating the de
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fendantwas to appearon the dateon which the
trial was in fact held.

c. Accusedin Jail. Clearly,a defendanthasnot
validly waivedhis constitutionalrights whenhe
is imprisonedelsewhereduringhis trial. McCoy
v. Commonwealth,291 S.W. 1063 Ky. 1927. In
Wallen v. Commonwealth,264 S.W. 1106 Ky.
1924,thecourtoverruledtheprosecution’sargu
ment that the defendanthadsomehowwaived
his constitutionalright to be presentat his trial
by committinga crime in anothercountyby re
minding the CommonwealthAttorney that the
fact that the defendantwas guilty of another
offensein a separatecountywasnot asufficient
reasonfor denyingthe accusedthepresumption
of innocenceandafair trial on his othercharges.

d. EnhanceableOffense.Although no Kentucky
caseis directly on point, a logical argumentcan
bemadethata trial in absentiawouldbeinvalid
for any offense in which an enhancedpenalty
may be imposedfor a subsequentconviction.
This canbe done by analogizingto the courts’
rejectionof guilty pleaswherethedefendantwas
not presentat the entry of plea to waive his
constitutionalrights.

In Woods v. Commonwealth,793 S.W.2d 809 Ky.
1990, the KentuckySupremeCourtruled that it
is an abuse of discretion to accept a plea of
guilty in absentiafor anyoffensewhichcouldbe
used to enhancea subsequentconviction. In
examiningwhetheror not aprior convictionmay
be used to enhancea subsequentoffense the
court must determine if the prior plea was
enteredknowingly, inteffigently andvoluntarily
under the standardsset forth in Boykin v. Ala
bama,395 U.S. 238, 89 S.Ct. 1709,23 L.Ed.2d 274
1969.Wherethedefendantchallengesthevalid
ity of a prior conviction for enhancementpur
poses,his federalconstitutionalrights must take
precedenceover the State’s rules of procedure
permitting trial of misdemeanorsin absentia.
Kentuckycourtshavefound that thedefendant’s
absencefrom the courtroomduringthe entry of
the plea fails to meet that standard for all
enhanceableoffenses. See also Tipton v. Com
monwealth,770 S.W.2d239 Ky.App. 1989.

Doesthe DefendantHave a Right
to a JuryTrial?

Becausecourts are usually trying to conserve
judicial resourcesin applyingRCr 8.28, theywill
routinelytry the defendantin abenchtrial in his
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absenceratherthana jury trial. While no case
law in Kentucky hasdirectly addressedthe is
sue, the United StatesSupremeCourt has indi
catedthat the right to a jury trial in criminal
casesis held to be so fundamentalto our basic
system of jurisprudenceand justice that the
FourteenthAmendment to the United States
Constitutionguaranteessuch aright. "[Wie hold
that the FourteenthAmendmentguaranteesa
right of jury trial in all criminal caseswhich -

werethey to be tried in a federalcourt - would
comewithin theSixth Amendment’sguarantee...
The deepcommitmentof the Nationto theright
of jury trial in seriouscriminal casesas a defense
againstarbitrary law enforcementqualifies for
protectionunder the Due Processclauseof the
FourteenthAmendment,and mustbe respectedby
the States." Duncan v. Louisiana, 391 U.S. 145, 20
L.Ed.2d 491, 88 S.Ct. 1444 1968.

The SupremeCourt hasheld that this right to a
jury trial is not absolute.In determiningwhether
theseriousnessof the punishmentrequiresajury
trial, the critical factor is the length of the
sentenceauthorizedandnot the length of the
penaltyactually imposed. In the federal court
systemonly "petty offenses"which carry a maxi
mumjail sentenceof six monthsor lesshavehis
torically beenexemptedform the jury system.
SeeDuncan,391 U.S. at 158. Therefore,the Court
concludedthatin anyprosecutionwhichexposes
the defendantto apossiblepunishmentof more
thansix monthsincarceration,thereis an absol
ute right to a jury trial.

Kentuckycourtshavecompliedwith federaldue
processby extendingthe right to jury trial to all
non-petty offenses.See City of Mt. Sterling v.
Holly, 57 S.W. 491 Ky. 1900.While no Kentucky
casehas answeredthe questionof whether or
not a benchtrial in absentiais valid in a non-
petty offense,the dictain Donta v. Commonwealth,
858 S.W.2d 719 Ky.App. 1993, raisedconcerns
that such trials may be unconstitutional.The
courtheld that a violation of KRS 522.030,offi
cial misconduct,which carrieda maximumfine
of $250.00and jail sentenceof 90 days, did not
guaranteethe defendanta right to ajury trial. In
allowing the defendant’sconviction in a bench
trial heldin hisabsenceto stand,thecourtnoted
that the federaljustice systemdefines a "petty
offense" as any crime punishableby no more
than six months in prison and a $500.00 fine.
Thereby, implying that if a violation of KRS
522.030 carried a maximum sentenceof more
than six monthsratherthanninety days,the
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defendantwould have beenentitled to a jury
trial as a matter of law under the Kentucky
Constitution.

Since all ClassA misdemeanorscarry a maxi
mum of oneyearin the countyjail, it is arguable
that all are non-pettyoffenses.Defenseattorneys
should raise this issue in any conviction re
sulting from a benchtrial held in a defendants
absencepursuantto RCr 8.28.

Conclusion

While holding misdemeanortrials in a defen
dant’s absence fulfills the goal of judicial
economy,it often comesat the expenseof con
stitutional guarantees.The appellate courts
reluctance to uphold such convictions is indi
cative of the limited purposefor which RCr8.28

was introduced: to prosecutedefendantswho
consciouslyandintentionallywaivetheir right to
a jury trial.

And as for my client? Since the trial in my
client’s absencewasabenchtrial on enhanceable
offenses,DUE anddriving on a DUI suspended
license,which carrieda possiblepunishmentof
one year in county jail, the Judge correctly
vacated the judgment andgranteda new trial
which eventuallyresultedin a dismissalof the
charge.While the ideaof misdemeanorpost-con
viction relief can makethe most litigious of us
cringe,the failureto exploresuchavenuescanbe
costly to our clients and to our effort to protect
andpreservethe Constitution.

T.J. WENTZ
826 Bard Street
HermosaBeach,California 90254
Tel: 310 374-1778

..........i

Profile of Kentucky Inmate Population
All Kentucky Institutions

January6, 1997

RACE NUMBER PERCENT

White 7884 62
Black 4731 37
American Indian 3
Asian 7
Hispanic 60
Other 20

TOTAL 12705 99

TYPE OF OFFENSE

Violent 5006 39
Sex 1593 13
Property 3129 25
Drug 2462 19
Miscellaneous 515 4

TOTAL 12705 100
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Plain View

Chandlerv. Miller

Richardsv. Wisconsin,
117 S.Ct. 1416 1997

Foley v. Commonwealth

United Statesv. Mauldin

Chandlerv. Miller

The United States Sup
remeCourt hasissuedits
third andfourth opinions
of this term. In an 8-1
opinionwritten by Justice
Ginsburg,the Courthasheld thatcandidatesfor
public office cannot be forced to take a man
datory drug test.

The casearose from a Georgia law which re
quiredcandidatesfor certainofficesto submitto
drug testing. The question for the Court was
whetherthis law met the specialneedscriteria
previouslyestablishedby the Court for suspi
cionlesssearches.Theanswerwas thatit did not.

Acknowledgingthat the law requireda search,
the questionposedby the majority opinionwas
whetherthe searchwasa reasonableone."To be
reasonableunder the Fourth Amendment, a
searchordinarily must be basedon individual
izedsuspicionof wrongdoing...Butparticularized
exceptionsto the main rule are sometimeswar
rantedbasedon ‘special needs,beyondthe nor
mal needfor law enforcement."

The Court arrived at the reasonablenessinquiry
by "examiningcloselythecompetingprivateand
public interestsadvancedby the parties." The
public interestsmet by the law fell far short of
previoussuspicionlesssearchesjustified by the
Court. SeeTreasury Employeesv. Von Raab,489
U.S. 656 1989, Michigan Dept. of StatePolice v.
Sitz,496 U.S. 444 1990,VernoniaSchoolDist. 47J
v. Acton, 515 U.S._1995, Skinner v. Railway
Labor Executives’Assn.,489 U.S. 602 1989. "Our
precedentsestablishthat the proffered special
need for drug testing must be substantial --

importantenoughto override the individual’s
acknowledgedprivacyinterest,sufficiently vital
to suppressthe FourthAmendment’snormal re
quirementof individualizedsuspicion...Georgia
hasfailed to show...aspecialneedof that kind."

JusticeRehnquistpenneda solitary dissenting
opinion. In his opinion,Georgiaas the solestate
to implementsuchdrug testinghada right to do
so, and the resultingsearchwasreasonableun
der precedent."Nothing in the FourthAmend-

Ernie Lewis
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ment or in any other part of the Constitution
preventsa State from enactinga statutewhose
principal vice is that it may seemmisguidedor
evensffly to the membersof this Court."

Richardsv. Wisconsin,
117 S.Ct. 1416 1997

In its fourth opinion of the term, the Court
delivereda strongmessageto thosethatthought
that knock-and-announcehadno teeth.

Wilson v. Arkansas,514 U.S. 927 1995held that
when executinga warrant, the commonlaw as
incorporatedinto the Fourth Amendment re
quired officers to "knock on the door and an
nounce their identity and purpose before at
temptingforcible entry."

TheWisconsinSupremeCourtinterpretedWilson
to say that "police officers are neverrequiredto
knock andannouncetheir presencewhen exe
cuting a searchwarrantin a felony drug invest
igation." This interpretation was invited by
Wilson, which had rejecteda "rigid rule" for a
morefluid knock-and-announcerule that recog
nizedexigenciesof law enforcement.

Justice Stevens wrote for a unanimousCourt
overturning the Wisconsin Supreme Court’s
blanket "drug exception" to Wilson. While the
Court acknowledgedthat often drug casesin
volved threatsof physical violence to officers
during the executionof warrants,that fact did
notdispensewith "case-by-caseevaluationof the
mannerin which a searchwas executed."

Following Richardsand Wilson, the rule is that
"in eachcase,it is the duty of a court confronted
with the questionto determinewhetherthefacts
andcircumstancesof the particular entry just
ified dispensingwith the knock-and-announce
requirement.In order to justify a ‘no-knock’
entry, the police must have a reasonablesus
picion that knockingandannouncingtheir pres
ence,under the particularcircumstances,would
be dangerousor futile, or that it would inhibit
the effective investigationof the crime by, for
example,allowing the destructionof evidence."

Thisholding,however,hadlittle impacton Rich
ardshimself.Becauseof the circumstancesof the
Richardscase,therewasevidencethat Richards
knew the personsat the door were the police
and thatRichardsmight destroyevidenceif they
waited at the door.Thus,the police could enter

without knocking and announcingtheir pre
sence.

Interestingly, the magistrate who signed the
warranthadexplicitly deniedthe policerequest
to makea "no-knock" entry. The Court did not
find this fact persuasive."[T]his fact does not
alter thereasonablenessof the officers’ decision,
whichmustbe evaluatedas of the time theyen
teredthe hotel room."

It appearsthat knock-and-announceis here to
stay.It is up to defendersto ensurethat this rare
newcaselaw thathelpsthe accusedis rigorously
asserted.

Foley v. Commonwealth

The SupremeCourt addressedone searchand
seizureissue in its opinion in the capitalcaseof
Foley v. Commonwealth.JusticeStumbowrote for
a unanimouscourt on April 28, 1997.

Here, bodieswere found in a cisternlocatedon
property titled following the murders to John
Foley,RobertFoley’s father. It was locatednear
thecabinownedby David Gross.LonnieOwens
discoveredthe bodies after hearingthat bodies
werelocatedat theGrossresidence.Heexecuted
a search warrant, which turned up nothing.
Thereafter,a residentof the cabingavea consent
to search. A week long search turned up
nothing. Thereafter,Owens went back to the
propertyandnoticed a depressionon the Foley
side of the property50-100 feet from the Gross
cabin. He dug down 2 1/2 feet and found hu
manremains.He thenobtainedasearchwarrant,
the executionof which resultedin the finding of
the bodies.

The Court found that the questionsinvolved in
the searchwere fascinating. "[Tihe questionof
whethera reasonableexpectationof privacycan
existin regardto the contentsof acisternlocated
on propertynot held in one’snameis an inter
estingone,with manysubtlesub-issues..."How
ever,the Court resolvedthe casewith a simpler
holding.The Court held that Foley hadnot met
his burdenof establishingstanding,that is that
he hadareasonableexpectationof privacyin the
cisternlocatedon land ownedby his father.Fur
thersupportingthe Court’s holdingwasthat the
cisternwasnot part of the curtilage,that it was
"rural, openproperty that appearedto be aban
doned and unoccupiedand which the officer
conductingthe searchbelievedbelongedto the
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estateof a manwith no immediatelydiscernable
connectionto Appellant."

United Statesv. Mauldin

The Sixth Circuit Court of Appealsin this case
reviewed a mundane street occurrence, and
found the police actionto havebeenwarranted.
Here,an informant calledthepolice to statethat
Mauldin was in a particular place in a gold
Jaguarwith a "bunch of dope’ in a black pouch
in the car." The officer knew the informant, the
informanthadbeenreliablein thepast; the offi
cer also knew that Mauldin hadpreviouslysold
drugsto anundercoverofficer in therecentpast.
The informantcalled two moretimestelling the
police where Mauldin was. Mauldin waseven
tually stoppedin his gold Jaguar;he wasseized
and contrabandwas discovered.

The Court of Appeals,in an opinion written by
Circuit JudgeGodbold, found that Mauldinhad
beenlegally stopped.The officers "had an arti
culable reasonablebasis to suspect criminal
activity that permitted them to make a Terry
stopof Mauldin’s car." The Court further found
that it was not required, "in order to make a
valid Terry stop, that the informant musthave
preciselystatedhow he acquiredthe knowledge
thathe conveyed."

Short View

1. UnitedStatesv. Jerez,60 Cr.L. 1532 7th Cir.
2/27/97. The police can invoke the Fourth
Amendmentby knocking persistently in the
middle of the night on the door andwindow of
a motel room. By knocking persistently, the
police turned what would otherwisehavebeen
a consensualencounterrequiring no level of
suspicionto onerequiringat leastan articulable
suspicion.The resulting discoveryof cocainein
the motel roomhadto besuppressedas a result.
"We hold that the totality of the circumstances
surroundingthis encounter--thelatehour of the
episode,the three minutesof knocking on the
door, the commandsand requeststo open the
door, the one-and-a-halfto two minutes of
knocking on the outsidewindow, andthe shin
ing of the flashlight through the small opening
in the window’s drapesonto the faceof Mr. Jer
ez as he lay in bed-makesclear that a seizure
took place...Areasonablepersonin their situa

tion couldconcludeonly that thedeputieswould
not leaveunlessthe door was opened."

2. United States v. Palacios, 60 Cr.L. 1557
DCSNY 3/7/97. The failure to follow FBI
guidelines regarding the manner in which an
inventorysearchwasconductedof personswho
werearrestedled to the suppressionof evidence
in this case involving the charge of murder.
Here, two agentsconductedinventory searches
of two defendantsin altogetherdifferent ways,
demonstratingtheir use of discretion. "[I]nven
tory searchescannotbe generalizedrummaging
for evidence...Aninventory is no substitutefor
obtaininga warrant."

3. Commonwealthv. Hawkins, 61 Cr.L. 1120
Pa.Sup.Ct.4/22/97.ThePennsylvaniaSupreme
Courthasheldthat an anonymoustip thatsome
onehasa gun, without therebeinganyevidence
of a crime, is not sufficient to conducta Terry
stop, as a matterof stateconstitutionallaw."The
fact that the subjectof the call wasallegedto be
carryinga gun, of course,is merelyanotheralle
gation, andit suppliesno reliability wherethere
was nonebefore.And since thereis no gun ex
ceptionto the Terry requirementfor reasonable
suspicion of criminal activity, in the typical
anonymouscaller situation,the police will need
an independentbasis to establishthe requisite
reasonablesuspicion."

ERNIE LEWIS
Public Advocate
100 Fair OaksLane, Suite302
Frankfort,Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: elewis@dpa.state.ky.us

...........

A teacheraffects eternity: he can
never tell wherehis influencestops.

- Henry Adams,
TheEducationofHenry Adams1907
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Voir Dire in Jury Selection in Death
Penalty Cases:An Efficient Tool

In a deathpenaltytrial whichbeganon April 28,
1997 in Metcalfe County, Kentucky, Common
wealth of Kentucky v. Ralph Timothy Barlow and
Ones LeRoyceBarlow, IndictmentNo. 96-CR-41,
an efficient procedure for voir dire in death
penalty cases was instituted pursuant to the
prudentsupervisionof JudgeBenjaminL. Dick
insonof the 43rd Judicial District.

During the pre-trial motion period, several
weeks before the trial began,attorneyJohnP.
Niland madea motion for the Court to sendout
an expandedversionof theusualquestionnaires
sent to all jurors in all countiesin Kentucky. The
purposeof this measurewas to acquire addi
tional informationbeneficial to both parties in
this deathpenaltycasewhichwould increasethe
quality, efficiency, and speedof the voir dire
process.A copyof the questionnairefollows this
article.

The Court, defense, and Commonwealth all
agreedthat this procedurewasbeneficialto both
sides andresultedin a better methodby which
to selectthe jurors in this deathpenalty case.

The motion made by Mr. Niland before Judge
Dickinson was not objected to by Common
wealth Attorney Phil Pattonashe, too, thought
that theprocedurewould be usefulandefficient
for the voir dire processin this deathpenalty
case.

The questionnaireattemptsto streamlineques
tions specifically referred to in the Kentucky
Rulesof Criminal Procedure.RCr 9.38 states:

...When the Commonwealth seeks the
deathpenalty individual voir dire out of
the presenceof otherprospectivejurors is
required if questionsregarding capital
punishment,raceor pre-trial publicity are
propounded.Further, upon request,the
Court SHALL permit the Attorneyfor the
Defendantandthe Commonwealthto con
duct the examination on these issues.
emphasisadded. Effective January 1,
1997.

The Court and the parties all agreedafter the
trial that this procedurewasextremelyhelpful.

In Barlow, supra, JudgeDickinson after several
hours of settling into the individual voir dire
procedurein thisdeathpenaltycasebegandoing
themajority of the questioningto theindividual
jurors. JudgeDickinson wasextremely open to
allow attorneysto follow up on any questions
that heaskedor anyparticularanswersreceived
by the jurors, as all parties were aware of the
fact that the new criminal rule in Kentuckysays
that attorneysSHALL be permittedby the Court
to do their own individual voir dire.

Regardingthe questionnaireswhich the Court
orderedthe Clerk to have sentout to all pro
spectivejurors in this deathpenaltycasewhich
wasapproximately120 the partieswereable to
haveaccessto theextendedquestionnairesfilled
out by prospectivedeathpenaltyjurors at least
two weeks before trial. The Court probably
would haveallowed more time but the motion
to have the Court do this was only madeap
proximatelythreeweeksbefore trial.

The advantagesof havingthe extendedvoir dire
Questionnairessentto prospectivedeathpenalty
jurors are many.

Theprocessallowsboththe Commonwealthand
the Defenseadvancednotice regarding questions
which are specifically authorizedby RCr 9.38.
Again, this would be deathpenalty opinions,
racial opinions,andpre-trialpublicity issues.By
having the additional information, much time
canbe savedwith each individual juror because
many of thequestionsare alreadyaskedandare
in the handsof the attorneyswell before trial.
Although the time utilized by the attorneys
themselvesmight increase overall due to the
additionalstudyof theextendedquestionnaires,
the time actually usedin Court is substantially
reducedto selectthe jury.

Before writing this article I obtained specific
permission from Judge Dickinson as well as
CommonwealthAttorney Phil Patton to use both
their namesandcite their opinionsas to the
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workability of this death penalty voir dire
procedure.

JudgeDickinsonwasextremelypleasedwith the
way that the voir dire went in Barlow. He par
ticularly liked the methodthat weusedwherein
he askedthe majority of the questionsbut still
allowed attorneys to have any questionsthat
they felt important to be presentedto jurors.He
also pickedup on the questionsaskedby indiv
idual attorneysto jurors during the processand
beganasking them himself to save embarrass
ment for the attorneys.I am authorizedto report
to you byJudgeDickinsonthathewasextremely
pleasedwith this voir dire procedure.

I also specifically contacted Commonwealth
Attorney Phil Patton for his permissionto use
both his nameandhis opinionsregardingthis
procedure.CommonwealthAttorney Pattonfelt
that the procedurewasbeneficial to both sides.
he alsofelt that the procedureof beingallowed
to usethe extendedwritten voir dire question
naireandhavingaccessto it beforetrial wasof
greatbenefit to both parties. Phil also agreed
with me that we probablysavedanywherefrom
4-6 hoursto a dayand a half or so in the entire

deathpenaltyvoir dire processbecauseof the
advanceinformationorderedgiven to the attor
neys.CommonwealthAttorney Pattonalsoem
phasizedthat he liked the procedurebecauseit
reducesthe likelihood of either the Common
wealth or the Defense offending a juror with
some of the questionsthat haveto be askedin
deathpenaltycases.

J

Throughdiscussionsthat were had amongthe
Defenseattorneysduring trial, John P. Niland,
Randall Bentley andmyself, I can safely report
that all partiesfor theDefensewerealsopleased
with the use of this efficient tool in death
penaltyvoir dire.

Remarkably,the very sameprocedurehasnow
beenallowed and adoptedin the caseof Com
monwealthv. Outh Sananikone,Ct a!, Indictment
Number 96-CR-599-003in a deathpenalty case
scheduledto be tried in Warren County. A
motion was madeby defensecounselJ.J. Hall
and myself. Lead Counsel for the prosecution,
AssistantCommonwealthAttorney "Kit" Han
cock, had no objectionsand has askedto sup
plement the voir dire questionnairewith some
morequestionsthat he wishesto haveasked.At
presentit appearsthat all partiesare in favor of
the questionnairewhich will benefit all parties
towardsreceivinga fair trial in such a serious
case.

A jury questionnaireimprovesthe fairness,qual
ity, andefficiency of thejury selectionprocessin
deathpenaltycases.

JAMES A. MAPLES
Maples,Ho!bert, Gregory, Pearl & Dunaway
#58 Public Square
Elizabethtown,Kentucky 42701
Tel: 502 769-1606
Fax: 502 765-6764

1. Name

JUROR’S PERSONAL DATA QUESTIONNAIRE

2. Age:,

3. Homeaddress:_________________________________________

4. Haveyou lived at anyother addressin the last 5 years:
If so, whataddress:

_____________________________________

5. Yearsof residencein Kentucky: county:

6. Occupation:

7. Whatdo youdo atyour job?
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8. For whom else haveyou worked in the last five years?

9. Marital status:

___________________________

How manytimeshaveyoubeenmarried?,

10. Spouse’sname:

11.

12.

Spouse’sOccupation:

13. Have you or any memberof your family, friends, neighbors,or co-workersbeena victim of a
crime?

____________

If so, explain:

14. Have any of you beenchargedwith a criminal offense other than a violation or minor traffic
offense? Yes

_____

No

_____

If so, what:

15. Are you, or any member of your family, relatedto or a close friend of any law enforcement
officer? Yes

_____

No

_____

If so, list who:

16. Haveyou ever servedas a juror before?

____________

How often?

______________

Was this a
civil or criminal case?

_______________________

Did you appearon behalfof the plaintiff or state
or prosecution

_________________

or the defendant?

____________________________________

17. Haveyou everbeenawitnessbefore?,
Wasthisacivil or criminalcase?

______

Whatwastheresultof thatcase?

_____

Whendid youserve?

_____________

How often?.

18. Haveyoueverservedon thegrandjury?. When?

19. Do you 1 own house?

_________

2 rent?

__________

3 live with someoneelse?

_____________

4 other:

20. How mucheducationhaveyou completed?
Gradeschool

____________

High school
Graduatework

_____________

Major?

54

College
Degree

Spouse’sEmployer:

For whom else hasyour spouseworkedin the last five years?

List all membersof your immediatefamily:

Name Relationship Age Occupation Employer
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_______________________

21. How do you keepup with the news?Radio.________T.V.

________

Newspaper

__________

None Which?

___________

22. Do you readnewspapers?Regularly Somewhat

__________

A little

____________

None

________________

Which

_____________

23. Which T.V. newsprogramsdo you watchmore? Local news

_________________

Nationalnews

_____________

Both about the same

_________________

None

24. Indicatewhetheryouhaveanyproblemwith hearing:
eyesight: or anyother medicalproblem:

25. Pleaselist anyofficial positionsyou holdor anyorganizationsor associationsto whichyou belong
suchas PTA, socialclubs,nationalorganizations:

26. Pleaselist anysuchofficial positions,organizations,or associationsto which your spousebelongs:

27. Religious affiliation:

__________________________________________________________________

Spouse’sreligiousaffiliation:

_____________________________________________________________

How oftendo youattendchurch:

__________________________________________________

Whatoffice or positiondo you hold in church:

______________________________________

28. Haveyou or anymemberof your family ever madea claim for personalinjury or beensuedby
someoneelse?

___________________

Describe:

_____________________________________________

29. Whenyou arepresentfor jury service,doesyour employercontinueto payyou?
Yes No

30. Do you know the CommonwealthAttorneyor CountyAttorney, or anyof their relatives,friends
or staff? Yes - No
If so,whodo youknow?______________________________________________________

31. If you areretired,what was your previousoccupation?

32. Do you planon changingjobs in the nearfuture?

_____________________________________

If so,to whatjob?

33. Have you taken any courses in any of the legal fields? paralegal, law, corrections, law
enforcement?If so, pleaseidentify:

34. Haveyou ever beena bossor a supervisor? ‘ If yes,pleasedescribe:

35. Would you describeyourself as a leaderor a follower?

36. Haveyou hadanymilitary experience?

_________

If so, whereand when?

________________________________________
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_______________________

37. What other‘jobs haveyou had in addition to your presentjob?

38. If you areregisteredto vote, did you registeras a Democrat,Republicanor Independent?

39. Do you supportanycause,either by donatingmoneyor time to it?

______

If yes,pleaseexplain:

40. In your opinion, what if anything is wrong with the criminal justice system:

41. Are you opposedto the drinkingof beer,wine or whiskey?

42. What do you think of otherswho drink beer,wine or whiskey?

43. What do you think of otherswho take illegal drugs?

44. Do you think that peoplewill do thingsunderthe influenceof drugs or alcohol that they would
not do if sober?

45. Do you feel thata personshouldreceivelesspunishmentif theycommit acrime while underthe
influenceof drugsor alcohol?

________

Pleaseexplain:

46. Have you everhada close friend who was of a different race than you, black, white, hispanic,
asian?

47. Haveyou ever invited a personof anotherraceinto your home?

_____

If so, how often?

48. How do you feel abouta personof onerace dating or marrying a personof anotherrace?

49. Is thereany reasonwhy you feel that you shouldnot sit on this jury?

50. Do you havea specialreasonfor wantingto serveon this jury?

51. Is thereanymatternot coveredby this questionnairethat you feel you should tell us about?

...........
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The "To Do" List:
Don’t Make the Thirteen Worst Mistakes Other Death
Penalty Lawyers Make’

1. Do prepareand submita jury question
naire.Even if the judge doesnot acceptit, you
will be preparedon the first dayof the trial.

2. Do compareyour questionnaireto some
of the most famous questionnaires,e.g., O.J.
Simpson,Noriegaandthe civil questionnaires.

3. Do usequestionspertainingto racialand
ethnicdiscriminationon thequestionnaire.Don’t
pick a jury with your headin the sand.

4. Do include questionspertainingto miti
gation. This is not an admissionof guilt.

5. Do go to your psychology,socialwork,
or sociology library for prior studies. It is best
not to reinvent the wheel, but to rely on high
quality research.Hundredsof studiesexist on
attitudestoward the deathpenalty, racial dis
crimination,child sexualabuse,lawyers,police
officers, doctors, illegal drugs,batteredwoman
syndrome,stabbing,bingo, politicians, andal
mostanythingelse.Do not beconnedby lawyers
who rely only on intuition.

6. Do read a book on jury questionnaire
construction. The standardsfor writing good
questionsare laid out.2

7. Do a pretest.Questionswork differently
in different regions.Some questionsfrom more
progressivestatesmayactuallybe detrimentalif
you arein theMidwestor theSouth.Nevertake
a questionnaireto court without seeinghow it
works.Your judge maynot wantto useoneever
again.

8. Checkto seewhattheothercriminaland
civil questionnairesare like in your state. You
wouldn’t wantyour deathpenaltyquestionnaire
to be shorter than a contract questionnairefor
the HarlemGlobeTrotters.

9. Do hire a jury consultantif you client
hassome,but limited resources.A jury consul
tant can do higher quality work in a shorter
period of time. Civil clients now recognizethe
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importanceof cost-effectiveapproaches.Courts
like expertswho chargeless per hour than law
yers.

10. Submit a motion for why you want a
questionnaire.3A list of reasonsfor the useof the
questionnaireis important.Let the judge know
that you will not ask for one in every case,just
for the critical cases.

11. Use smallold words. Make sure thatas
manyof the wordsas possibleare ones that the
jurors understand.Theyneedto havethe same
meaningfor everyoneto be valid.

12. Usesentencesthatareshort.Mostsurvey
researchusessentencesthat arelessthantwenty
wordsper sentences.Know therulesfor making
exceptions.

13. Eachdeathpenaltyquestionnaireshould
be different. Do not submit the samequestion
naire for eachandeverycase.A cult murderis
different from a serial killer. A batteredwoman
caseis different from a shakenbaby case.Black
on white is different from white on black.A bar
fight is different from a stabbingin a bedroom.
The variationsare infinite.

Footnotes

1This article applies to many criminal defense
cases.

2SURVEYQUESTIONS:Handcrafting the Stand
ardized Questionnaire, Jean M. Converse and
StanleyPresser.

3How to Save Your Client and the Court Time,
publishedin Tennesseeas well as somefifteen
states.

INESE NEIDERS, PH.D., J.D.
P.O. Box 14736
Columbus,Ohio 43214
Tel: 614 263-7558
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Accessto Counselat ExecutionsLitigated

The attorney/clientrelationshipand full access
to counselare fundamentalto our systemof jus
tice. During the dayprecedingthe executionof
Harold McQueenfull accessto his counselwas
denied by the Wardenand the Departmentof
Corrections.By affidavit, the Wardenstated:

"1. That on the eveningof June29, 1997, I
met with Harold McQueento discusshis sche
duleof visitors duringthe day of June30, 1997.

2. That the following schedule was re
viewed and found to be acceptableby Harold
McQueen:

3. That Harold McQueenhasa telephone
availableto makecalls to his attorneysanytime
he so chooses.

4. That if HaroldMcQueenwantsto seehis
attorneysafter 4:00 p.m., such a requestwill be
considered.

5. If an emergencyexists thatis articulated
by Harold McQueen’sattorneys,andhe agrees
to meet with an attorney, that requestwill be
accommodated."

Litigation beforethe Lyon Circuit Court resulted
in the following order:

"HAROLD MCQUEEN, JR PETITIONER

VS. ORDER

PHIL PARKER, WARDEN RESPONDENTS
KENTUCKY STATE PENITENTIARY

DOUG SAPP, COMMISSIONER,
DEPARTMENTOF CORRECTIONS

AND

DANIEL CHERRY
SECRETARYOF JUSTICE CABINET

Basedon the attachedAffidavit, IT IS HEREBY
ORDEREDAND DIRECTED that WardenPhilip
Parker, Kentucky State Penitentiary,Eddyville,
Kentucky, shall afford attorneys for Harold
McQueen,Jr. scheduledto beexecutedon July 1,
1997,accessto McQueenas follows:

1 WardenPhilip Parker shall afford attorneys
for Harold McQueen,Jr. access to McQueen
from 2:30 to 5:30 p.m., June 30, 1997, for con
ferenceand consultationin person;

2 Upon his request,Harold McQueen,Jr. will
be allowedto seehis attorneysafter 5:30p.m. on
June30, 1997, in person,if it is deemedneces
saryby GeneralCounselfor the Departmentof
Corrections;

3 Furthermore, if attorneys for Harold Mc-
Queen,Jr. articulatea legal basis satisfactoryto
GeneralCounselfor the Departmentof Correc
tions to confer with Harold McQueen,Jr. in per
sonafter 5:30 p.m. on June30, 1997,suchrequest
shall be accommodatedby WardenPhil Parker,
KentuckyState Penitentiary;and

4 A telephoneshall be madeavailableto Har
old McQueen,jr. at all timesfor telephoniccom
municationwith his counselup until the time of
his execution.This meansthat HaroldMcQueen,
Jr., may telephonehis attorneys andhis attor
neys may telephonehim.

The Courtconsidersthelegal positionof General
Counsel for the Departmentof Correctionsas
neutral as to the rights afforded to the con
demned,Harold McQueen,Jr., concerninghis
pendingexecution.Thesoleresponsibilityfor the
Counselfor the Departmentof Correctionsis ad
vising Warden Philip Parker, Kentucky State
Penitentiary,in properlycarrying out all lawful
Court Orders.

TheRespondentsarechargedwith the awesome
responsibilityof carrying out the Ordersof the
Courts, not only in regard to the Petitioner’s
legal rights,but also with a sensitivity to those
personaland spiritual needs,if any, which he
may have. This Order balancesandaccommo
datesboth of thoseneeds as well as humanly
possible.

7:30 a.m. - 2:30 p.m.
2:30 p.m. - 4:00 p.m.
4:00 p.m. -?

Family
Attorneys
Clergy

I I



TheAdvocate,Vol. 19, No. 4, July, 1997

For these reasons,the Motion to Compel Re
spondentsto Afford Petitioner Full Access to
Counsel which may be inconsistentwith this
Order, as well as the Motion for Stay of Exe
cution Pendinga Full HearingareDENIED.

This 30th dayof June,1997.
Bill Cunningham,Circuit Judge"

That orderwasamendedas follows:

"The Court’s Order entered this date in the
abovestyled action is AMENDED so that Bar
bara Jones, General Counsel for the Justice
Cabinet, is substituted in place of General
Counselfor the Departmentof Corrections.

All otherportions of the Court’s Order entered
this date in the above styled action are hereby
REAFFIRMED.

This 30th dayof June,1997.
Bill Cunningham,Circuit Judge"

An appealto the Kentucky SupremeCourt re
sulted in counselhaving full accessto Harold
McQueenfrom 9:00p.m. until the execution.The
Court’s unanimousopinionandorder reads:

"OPINION AND ORDER
AFFIRMING IN PART, AND

REVERSING IN PART

It is herebyorderedthat the order of the L
Circuit Court is partially affirmed andp
reversedin that the appellantshallhave
accessto the HonorableRandallWhe
attorney,for the purposeof
ney/clientrelationshipi -

cation with Mr. Wheeler beginnin
CDT, until such time as counselis reir
the witnessroom. During r
shallhavetelephoniccommunica
counsel.

Counselis subject to normal

IT IS HEREBY ORDERED that Appe
lion for a stayof his execution is DEN

All concur.

ENTERED: June 30, 1997
Robert F. Stephens,Chief Justice

Past Deputy Public AdvocatesRecognizedat DPA’
25th Annual Public Defender Conference

David Murrell
1972 - 1979
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William C. £

1979 -
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** DPA **

DPA Poet-ConvictionPractice
Institute

September8-10, 1997
Holiday Inn, NewtownPike
Lexington, Kentucky

8th DeathPenalty
PersuasionPractice Institute

Kentucky LeadershipCenter
Faubush, Kentucky
October 12-17, 1997

26th Annual Public Defender
Education Conference
June 15-17, 1998
Site yetto bedetermined

NOTE: DPA Education is openonly
to criminaldefenseadvocates.

** KACDL **

Annual KACDL Conference
featuring RobertHirschhorn
of Galveston,Texason
effectivejury selection
November21, 1997
Covington, Kentucky

For more information regarding
KACDL programs call or write:
Linda DeBord, 3300Maple Leaf

Drive, LaGrange,Kentucky 40031
or 502 243-1418 or Rebecca
DiLoreto at 502 564-8006.

** NLADA **

NLADA DefenderAdvocacyTrial
Skills Institute

August 9-15, 1997
Albuquerque, New Mexico

For more information regarding
NLADA programs call Joan
Graham at Tel: 202 452-0620;Fax:
202 872-1031or write to NLADA,
1625 K Street, N.W., Suite 800,
Washington,D.C. 20006.

?
**

For more information regarding
NCDC programs call Rosie
Flanagan at Tel: 912 746-4151;
Fax: 912 743-0160or write NCDC,
do Mercer Law School, Macon,
Georgia31207.

Upcoming DPA, NCDC,
NLADA & KACDL EducationCapital Voir Dire Review

Capitalvoir dire involves skills
we are not able to frequently
practice.Those co-counselwho
are headingto a capital trial
are encouragedto spend 1/2
dayin Frankfortpracticing the
individual voir dire in their
upcoming casewith mock jur
am on challengesfor cause,re
habilitation, reverseWitt, miti
gation, aggravation, publicity,
race, strategy,usinga juror rat
ing sheet.A minimum of one
week notice is necessaryto set
up this review. It mustbe con
ductedno later than I month
before the trial so what is
learnedcan be implemented.
Before the review, theremust
be a written voir dire plan, a
one page summary of your
caseanda juror rating form for
your case. A binder of voir dire
resourcescanbeobtainedfrom
the Director of Educationand
DevelopmentTo set up this
review, contact:

Tina Meadows
Dept. of Public Advocacy
100 Fair OaksLane, Suite 302
Frankfort, Kentucky40601
Tel: 502564-8006
Fax: 502564-7890
E-mail:
tmeadows®dpa.state.ky.us

I don’t know thekey to success,but thekey to failure
is trying to pleaseeverybody.

- Bill Cosby

DEPARTMENT OF PUBLIC ADVOCACY
100 Fair Oaks Lane, Ste.302
Frankfort, KY 40601
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