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Prosecutors Leap Defenders
On Delivery of Services
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ProsecutorsLeap Defenderson
Delivery of Services.Pursuantto
the passageof enabling legisla
tion, 1996 House Bill 160,
$1,440,400in fiscal year 1996-97
and$2,091,300in fiscal year 1997-
98 from the General Fund was
appropriated to allow 22 part-
time Commonwealth Attorneys
to becomefull-time. Conversion
of part-timeCommonwealthAt
torneys to full-time status im
provedtheefficiencyof thepros
ecutionof criminal casesin Ken
tucky. As a result, today64 coun
ties areservedby full-time Com
monwealth Attorneys. Only 47
countiesarecoveredby full-time
public defenders.DPA has fallen
substantially behind Kentucky
prosecutorsin providing repre
sentationthroughfufl-titneprofes
sionals.

DPA Full-Time Plan.DPA’s full-
timeplan to catchup to full-time
prosecutorshas beenannounced
by the Public Advocate,and is
carriedin this issue.

Morton Policy. What happens
when you are retainedby a 3rd
party to representan indigent
and there’sno moneyfor experts
or other resources?We look at
that vexingproblemin this issue.

Edward C. Monahan,
Editor, The Advocate
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Full-Time Delivery of Criminal Justice
Servicesin Kentucky Favors Prosecutors

Judges and Law EnforcementOfficers provide
their servicesalmostexclusivelythroughthe use
of full-time, not contract, professionals.This
increasestheir efficiency and effectivenessfor
their very critical jobs.

ProsecutorsLeap Defenderson Delivery of Ser
vices. Pursuantto thepassageof enablinglegis
lation, 1996 HouseBill 160, $1,440,400in fiscal
year 1996-97and$2,091,300in fiscalyear 1997-98
from the GeneralFund was appropriatedto al
low 22 part-time CommonwealthAttorneys to
become full-time. Conversion of part-time
CommonwealthAttorneysto full-time statusim
provedthe efficiencyof the prosecutionof crim
inal casesin Kentucky. As a result, today 64
countiesare servedby full-time Commonwealth
Attorneys yet only 47 countiesare coveredby
full-time public defenders.DPA hasfallen sub
stantially behind Kentuckyprosecutorsin pro
viding representationthroughfril-time profes
sionals.

FundingAdvantagefor KentuckyProsecutors
Inhibits Effective Representation

by Kentucky Defenders

Statewidefunding for public defendercasesis
$153 per case and $3.54per capita. Kentucky’s
91,600 indigent defense cases at the trial,
appellateand post-convictionlevels are being
done for an averageof $153 per case,lessthan
the costof an eyeexamandapair of eye glasses.

47 CountiesServed by Full-Time Defenders

3

This is only $3.54per capita. While this is quite
a bargainfor the taxpayers,it also implicates
seriousproblemsin representingall DPA clients
adequately.

Fundinginequityis large.Kentucky’s statewide
prosecutorialservicesarebeing fundedat a sub
stantially higher level than Kentucky’s public
defenderservices.This disparity,which exceeds
3-1, substantially inhibits the efficiency and
effectivenessof public defenderservicesstate
wide. Fundsallocatedfor 1997-1998are:

* Public Advocacy

e Attorney General,
CommonwealthAttorneys,
CountyAttorneys

$17,077,500

$53,678,300

Kentucky funding at the bottom nationally.
President of The Spangenberg Group, WestNew
ton, Massachusetts,Robert Spangenberg, has
compiled 50-statenational data on the expen
diture and caseloadfor indigent defensesince
1982. Mr. Spangenbergstates that the most
recentdataavailablein FY 96 placesKentuckyat
or near the bottom in both per capita funding
and per casefunding. He further states that
Kentucky’s ranking has continuedto fall to a
level lower than reportedin the first national
data publishedin 1982. At $127 per trial level
case, Kentucky is now last nationally in this
category.

64 CountiesServedby Full-Time Prosecutors

j
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it is one of my primary
goals to increasethe ac
cessto high quality coun
sel to indigents accused
of crimesduring my four
year tenure. The Depart
ment of Public Advocacy
hascreateda planto insurethe delivery of ser
vices at the trial level will be providedby full-
time attorneysin 85% - 90% of the casesby 2000.
The detailsand rationalefor this plan follow:

I. Right to Counsel

The delivery of indigent criminal defensetrial
level servicesis controlledby the Constitutions
of the United Statesand the Commonwealthof
Kentucky.

The Sixth Amendmentto theUnitedStatesCon
stitution statesthat in "all criminal prosecutions,
the accusedshall enjoy the right to ... have the
assistanceof counselfor his defense."

in 1938,the UnitedStatesSupremeCourt stated
that the right to the assistanceof counselwas
"one of the safeguardsof the Sixth Amendment
deemednecessaryto insurefundamentalhuman
rights of life and liberty." Johnsonv. Zerbst,304
U.S. 458, 462 1938.

Twenty-five years later, the Court clearly ex
tendedthis "fundamentalhumanright" to poor
peoplein theUnitedStatesin thelandmarkdeci
sion of Gideonv. Wainwright,372 U.S. 335 1963.
Therethe Courtrecognizedthat the "noble ideal
[of the right to the assistanceof counsel]cannot
be realizedif the poor man chargedwith crime
has to face his accuserswithout a lawyer to
assisthim." Id. 9 L.Ed. 2d at 805.

A series of United StatesSupremeCourt deci
sions further explained this "noble ideal." In
Argersinger v. Hamlin, 407 U.S. 25 1972, the
Court extendedGideon to misdemeanorcases.
Scott v. Illinois, 440 U.S. 367 1979 later held
counselneednot be provided whereincarcera
tion, while authorized,is not actually imposed.

DPA Plan for Increase
in Full-Time Offices

I. Right to Counsel

II. History of KRS Chapter 31

III. History of Trial Level Defender
Delivery Systemsin Kentucky

IV. The PresentProblem

V. The Justification for Full-Time
Offices

VI. DPA’s Plan for 1997-2000

VII. Continued Role of the Private
Bar

VIII. Conclusion

Ernie Lewis
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SectionElevenof the KentuckyConstitutionwas
adoptedin 1891,andstatesthat "[Un all criminal
prosecutionsthe accused has the right to be
heardby himself andcounsel."

Kentucky guaranteedthe right of the poor per
sonto counselwhenchargedwith a felony long
before this right was re.cognizednationally. In
Gholson v. Commonwealth,212 S.W.2d 537 Ky.
1948, the Court held that an attorneymust be
appointedfor a personchargedwith a felony
who is too poor to hire his or her own counsel.

II. History of KRS Chapter 31

In 1970,in Jonesv. Commonwealth,457 S.W.2d627
Ky. 1970, the Kentucky SupremeCourt stated
that "since the providing of counselfor indigent
defendantsin criminal prosecutionsin the state
courts is an obligation imposedon the stateby
the constitutionsit would appearthat the pay
mentof reasonablecompensationto suchcounsel
wouldbe in the categoryof anessentialgovern
mental expense.If so, the lack of an appropria
tion would not be a bar to a judicial order for
payment." Id. at 632.

Two years later, the Court held that attorneys
could not be requiredwithout compensationto
representindigentsaccusedof crimes. Bradshaw
v. Ball, 487 S.W.2d 294 Ky. 1972.

In 1972, in responseto Jones, Bradshaw, and
previousdecisions,the legislatureenactedKRS
Chapter31. This statutecreatedastatewidepub
lic defender systemto representindigents ac
cusedof crimesandmentalstates.

Kentucky law now readsthat a needy person
"who is beingdetainedby a law enforcementof
ficer, on suspicionof having committed,or who
is underformal chargeof havingcommitted,or
is beingdetainedunderaconvictionof, a serious
crime, is entitled: a To be representedby an
attorneyto the sameextent as a personhaving
his own counselis so entitled." KRS 31.1101a.
A "serious crime" includes felonies, misde
meanors "or offense any penalty for which in
cludesthepossibility of confinementor a fine of
five hundred dollars $500 or more; c Any
legal actionwhichcouldresult in the detainment
of a defendant;and d An act that, but for the
age of the personinvolved, would otherwisebe
a seriouscrime." KES 31.1004a-d.

KentuckySupremeCourt criminal rulesbuttress
the rights of poor persons to counsel when
chargedwith a crime.RCr 3.052statesthat "[ilf
the crime of which the defendantis chargedis
punishableby confinementandhe is financially
unableto employ counsel, the judge shall ap
pointcounselto representhim unlessheelectsto
proceedwithout counsel."

III. History of Trial Level Defender
Delivery Systemsin Kentucky

After the promulgationof KRS Chapter 31 in
1972,the Departmentof Public Advocacybegan
to breathelife into the Sixth Amendment,Section
Eleven,andthe newpublic defenderstatute.The
problemsDPA was facingweregreat.First,Ken
tucky wasoneof thepooreststatesin the coun
try. While there were significant urban areas,
therewasan evenlarger rural population,with
many counties sparsely populated. Many of
theserural countieswere claracterizedby con
centratedand significant social problems, in
cluding poverty, illiteracy, poorhousing,unem
ployment,stagnantanddecliningpopulations.

The Departmentof Public Advocacy began in
1972-1977to organizethepublic defendersystem
almostfrom scratch.Assignedcounselandcon
tract systemswere organizedin the greatmajor
ity of the counties.Different funding formulas
were attempted,using $14,000per circuit, and
$.40 per capita, for example.Many private law
yers becamepartof thepredominantlypart-time
public defendersystemin Kentucky.

Therewasonefull timeoffice in Kentuckyat the
time of the enactmentof KRS Chapter31. This
was locatedin JeffersonCounty, which hador
ganizeda full time public defenderoffice prior
to the statewidesystembeing established.

At the sametime, the public defendersystemin
Lexington was part-time. FayetteCounty Legal
Aid featured an active local board,and num
erouspart-timepublicdefenders,manyof whom
later would ascendto the bench,the Common
wealth’s andCounty Attorney’s offices,and the
legislature.This office eventuallyconverted to
full-time statusin the late 1970s.

Two full time offices in rural Kentucky alsobe
ganduring theearlydaysof Chapter31. In Boyd
County, the participationby the local govern
ment and industry resultedin a full-time office
beginningin Ashland.And in 1976, the first

I I
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state-run full time office was established in

Paducahwhen problems developedwith the
local public defendersystem.

Difficulties with the early system were soon
apparent.Funding was not adequatefor the
caseload.Money for assignedcounselwas un
predictableandoftenover thebudgetedamount.
Budgetingwasdifficult becausehourly payment

to privateattorneyswas hardto predict.Thus,in
numerousyearsin the late 1970’s,budgetover
runs were common. Contract systems were
troubled as well. Money therewas also inade
quate,andcountyfiscal courts,which hadbeen
envisionedin the statuteas significant financial

contributorsto thesystem,contributedsporadic
ally at best,with somenotableexceptions.Fur
ther, attorneys were often inexperiencedand
untrained,turnoverwashigh,andmanagement,
particularly at the local level, was almostnon
existent.With 120 counties, the public defender
systemwas mostly a patchworkof inconsistent
quality.

While the problemsthatexistedwerestatewide,
they weremore acutein the Appalachiancoun
ties. This part of the state had then as now an
extraordinarypoverty rate. The crime rate was
also high. Social problemswere immenseand
intractable.In manyof the counties,the numbers
of lawyersavailable to work aspart-time public
defenderswereminimal or nonexistent.As a re
sult, DPA securedgrantsfrom the Law Enforce
mentAssistanceAdministrationin 1977and1978
to openfull-time offices in theeasternpartof the
state.

Five offices were establishedinitially in multi-
county areassurroundingLondon, Winchester,
Hazard, Pikevile, Somerset.Other offices in
HarlanandBarbourvillewerepreparedto begin.
However, in the early 1980s the first of many
budgetarycrisesin stategovernmentresultedin
the last two of theseofficesneveropening.Fur
ther, the office in Winchester was closed for
similar reasons.

In 1981, a study of thesenew Appalachianof
fices was conductedby ABT Associates.They
found that this delivery systemimproved the
provision of servicesas comparedto the pre
viousassignedcounselsystem.Pg. 46-47.They
found that defendantspreviouslyunrepresented
werenow represented.Thestudynoted that the
offices hadreceivedthe overwhelmingendorse
ment of the entireserviceregion, including

judgesandprosecutorsPp. 66. As a result,the
study recommendedthe legislature fund what
was knownas SEPAR.They also recommended
thatadditionalfunding was"urgently required."

In 1981, Prof. Norman Lefstein in Criminal
DefenseServicesfor the Poor, an ABA Standing
Committee on Legal. Aid and Indigent

Defendants’ document, stated that "There is
mountingevidencethatthe financialproblemsof
defense services are approachingcrisis pro
portions." This crisis wasnowheremore preva
lent that in Kentucky. Supplementalappropria
tions to meetthe costoverrunsin DPA hadbeen
requiredin 1978 $185,000,1979 $200,000,1980
$750,000,and 1982 $713,300to meetthe out-
of-control costs of the assigned/contractsystem
then in place.The establishmentof the four full-
time offices in Appalachiancounties was not
adequateto deal with what was a statewide
problem.

By 1981, some areasof the state were in acute
crisis. One notable area was in the Red River
Gorge area.Therewere insufficient numbersof
lawyers available to representindigents, as a
result of which many accusedwere spending
monthsin jail without counsel.The PublicAdvo
catewas threatenedwith contemptfor hisfailure
to providecounselin that area.

A significantchangein providingrepresentation
occurred in 1982, when the assignedcounsel
method of delivery was eliminated by statute,
dueto the out-of-controlandunmanageablena
ture of this methodof delivery. It was replaced
mostly by the fixed-costcontractmethod of de
livery, wherebyDPA contractedfor a year with
one or more attorneysto handle all trial level
cases.

In responseto theseproblems, in 1982 a plan
wasproposedby DPA, andacceptedandfunded
by the 1982 legislature.In that plan, sevennew
offices wereto openin 1983 to cover 26 counties
in FY 83. In 1984, an additional six offices were
funded to open to cover an additional thirty
counties.By the end of 1984, DPA would have
had 25 offices covering 89 counties with 192
people on staff. The remaining 28 counties
would havebeencoveredwith assignedcounsel
andcontracts.

Following the funding of this plan, DPA staff
beganto try to provide staffand spacefor these
new offices. Attorneyswere hired, andoffices
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were in the processof being leased.However,
againstate budgetaryproblemsoccurred,and
the positions and money were lost. A historic
opportunity to establisha predominantlyfull-
time systemwaslost.

However,someofficeswould open in the 1980s
despitethe budgetproblems.Threeof the pro
posedofficeswereopenedin 1982,in Morehead,
Hopkinsville, and Stanton.An office hadbeen
openedthepreviousyearin LaGrangein the Re
formatory with little expenditurefor overhead.
In Richmond,anoffice wasopenedin 1984when
the bar would no longer provideservicesthere.
That same year a second prison office was
openedin the new Northpointprison.

Additional offices opened during the 1990s,
againin responseto crisesin both deliveryand
funding. When the private lawyers would no
longer participatein the Frankfortpublic defen
der system, an office openedthere, located in
our centraloffice.

An office wasopenedin KentonCounty in 1995
after years of underfunding andpro-rating of
fees.That sameyear, an office openedin Madi
sonville, allowing for better servicesto a large
countywhichhadpreviouslybeenservedby the
Hopkinsville Office. An office openedin Eliza
bethtown in 1995 in order to serve contract
counties.Finally, in 1996, againin responseto a
crisis in services, an office was opened in
Henderson.

One other developmentin the delivery of trial
level services occurred during the 1980s and
1990s.Providingcounselin capitalcaseshaslong
been quite difficult, particularly in contract
counties.There, a capital casevirtually closed
down theprivatepracticeof thepart-timedefen
der. In the busy field office where caseloads
often exceed400-500casesper lawyer, a capital
casehadseriousramificationsfor the entire field
office, stretchingscarceresourcesto thebreaking
point. In recognitionof thesefacts,DPA started
the CapitalTrial Unit in the 1980s, which pro
vides counselin as many seriouscapital cases
acrossthe stateas possible.

During the 1980s, the urban public defender
officeshadgrown as well. The JeffersonCounty
Public Defender’s Office caseloadburgeoned,
andthesystemstruggledto keeppacewith lim
ited funds.The FayetteLegal Aid office con-

J

verted to full-time from its previouspart-time
delivery method.

Today,KRS Chapter31 providesfor essentially
two methodsof delivering trial level counsel.
TheDPA may contractwith anattorneyor attor
neys or an organizationof attorneyswho will
provideservicesto indigents.In the alternative,
the DPA may provide a full time office to pro
vide similar services.SeegenerallyKRS 31.065.

76% of public defendercasesare being handled
by full-time lawyers, using 1995-96 figures. 18
full-time offices are in place in 47 counties in
both urban and rural Kentucky providing ser
vices in most of the concentratedpopulation
centers.In 1995-1996, the funding per casein
theseoffices was$132 per case.

At thesametime, 72 countieswerebeingserved
by part-timelawyerswho were undercontracts
with theDPA. In 1995-96,lawyersin thesecoun
ties represented24% of the casesstatewideat
$109 per case.Kentucky is only one of three
stateswherethe primarymethodof delivery,at
least in terms of numbersof counties, is the
contract method.Hailstorks, Addie; Broderick,
Mary; Lyons, Clinton, Statewide DefenderPro
grams:TheLay ofthe Land, NLADA, Washington,
D.C. 1992.

In 1996, the prosecutionreceived significant
fundingto enablemanyCommonwealth’sAttor
neys to adopt the full-time method.Today,64
counties are served by full-time Common
wealth’s Attorneys, compared to 47 counties
coveredby full-time public defenders.

At the sametime, the original vision of KRS
Chapter31 remainedstrong. Kentucky is for
tunate to have a statewide public defender
system.This systemallows for centralcoordina
tion, planning, consistency,resourcesallocated
accordingto demonstratedneed,flexibility, and
manyotherbenefits.The structurecreatedin the
enablingstatuteenablesDPA to tacklemany of
its problemswithout additional legislation.

IV. The PresentProblem

The 1980sand1990shavewitnessedan increase
in crime, including increasingarrestsas a result
of the War on Drugs, harshersentencinglaws
from DUI to violent offender statutes,andan
explosionin prison population.Eventhoughthe
violent crime rate hasjust recentlybegunto

I I
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decline,between1986-1996,DPA experienceda
42% increasein caseload.As aresult, increasesin
funding in 1994, in addition to two statutory
revenuesources,did not increasesufficiently the
amount of moneymade available to indigent
defense.

Theonly solacewas thatKentuckywasnot alone
-- we were part of a national trend. This trend
led theABA’s SpecialCommitteeon Fundingthe
JusticeSystemto state in its report,Funding the
JusticeSystem:A Call to Action Aug. 1992, to
state that "the American justice systemis under

siege and its very existence is threatenedas
neverbefore.This threat arisesnot from a for
eignpower,not throughan authoritariandomes
tic regime,nor from lingering racial intolerance
in our society.The justice systemin 1992, and
thevery notion of justice in the UnitedStates,is
threatenedby a lack of adequateresourcesto
operatethevery systemwhichhasprotectedand
extendedour rights for more than two cen
turies."

While funding for the entire justice systemhas
been stagnant,funding for public defensehas
beenwholly inadequate."While all components
of the criminal justicesystemaresuffering from
the lack of adequateresources,the currentlevel
of funding for a majority of the indigentdefense
programsaround the country hasreachedthe
crisis level and threatensthe effective imple
mentation of the Sixth Amendment right to
counsel." ABA Section of Criminal JusticeAd
Hoc Committeeon the Indigent DefenseCrisis,
The Indigent DefenseCrisis 1993.

Today,Kentuckycontinuesto fund its public de
fender systemat amongthe lowest ratesin the
nation,down from previousyears.A Bureauof
Justice StatisticsSpecial Report noted that in
1982, the averagecost per casewas $196. Ken
tuckycamein 32nd atthat time, at $168per case.
Kentucky trial level public defenders15 years
later were delivering servicesat $127 per case,
continuing to be on of the lowest public de
fender systems in the nation. This occurred
despitea generalfund increasein 1994 and two
additional revenuesources,the administrative
fee and the DUI service fee. Of all Kentucky
criminal justice dollars, including the judiciary,
prosecution, state police, corrections, and
defense,DPA was allotted only 2.8%, while the
prosecutionreceived7.8%.

The resultsof this underfundingaredramatic.In
JeffersonCounty,attorneyscontinueto struggle
with caseloadsof almost 800 per lawyer. In
FayetteCounty, the lawyers carry caseloadsof
almost 600 per lawyer, with only one investi
gator for 15 lawyers.In four of DPA’s full time
offices,attorneyswereburdenedwith caseloads
in excessof over 500 casesper attorney.

In addition,in Novemberof 1996,the Children’s
Law Center at Northern Kentucky University
Law School issueda reporton the stateof juv
enile representationin Kentucky. Among their
findings were that the DPA was not doing
enoughin the areaof juvenile law. Specifically,
the report statedthatnumerousjuvenileswere
unrepresented,inexperiencedlawyers were re
presentingjuveniles in DPA’s full-time offices,
andboth inexperiencedanduntrainedlawyers
wererepresentingjuvenilesin contractcounties.

V. The Justification for Full-Time Offices

The mostcost-effectivemeansof providinghigh
quality trial services is the full-time delivery
method in partnershipwith the privatebar.My
goal is for 85-90% of the indigent casesto be
handledby full-time offices.

This methodof deliveryhasbeenrecommended
by numerousauthoritiesin this field over the
two decades.The Standardsfor DefenderSer
vices preparedby NLADA recommendsthat a
"full-time defenderorganizationshouldbe avail
able for all communities,rural or metropolitan,
as the preferred method of supplying legal
services."

The 1983 ABA Standardsfor Criminal Justice,
Chapter5, Providing DefenseServices,Standard5-
1.2 recommendsthat each "jurisdiction should
provide for the servicesof a full-time defender
organizationandcoordinatedassigned-counsel
systeminvolving substantialparticipationof the
privatebar." The Commentaryto this Standard
explicitly affirms the emphasison full-time
delivery in partnershipwith the private bar as
discussedhere. "When adequatelyfunded and
staffed,defenderorganizationsemploying full-
timepersonnelarecapableof providingexcellent
defenseservices.By devotingall of their efforts
to legal representation,defenderprogramsordi
narily are able to developunusualexpertisein
handlingvariouskindsof criminal cases.More
over, defenderofficesfrequently arein the best
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positionto supplycounselsoonafter an accused
is arrested."

The 1991 ABA Standardslikewise support the
full-time deliverymethod.In 5-1.2a,the stand
ards recommendthat "each jurisdiction should
provide for the servicesof a full-time defender
organizationwhenpopulationand caseloadare
sufficient to supportsuchan organization.Multi-
jurisdictionalorganizationsmay be appropriate
in rural areas." In 5-1.2c, the standardsstate
that "conditionsmaymakeit preferableto create
a statewidesystemof defense."

The 1993 ABA Standardsfor Criminal Justice,
ProvidingDefenseServices,Standard5-1.2 likewise
statesthat "eachjurisdiction should provide for
the servicesof a full-time defenderorganization
whenpopulationandcaseloadare sufficient to
support such an organization.Multi-jurisdic
tional organizationsmaybe appropriatein rural
areas."

The Commentaryto themostrecentABA stand
ards explicitly affirms this system."The Amer
ican BarAssociation doesnot endorsetheuseof
contractsfor servicesas a viable,separate,‘stand
alone’ componentfor thedeliveryof defenseser
vices. Instead, the structure proposed here
createsa hierarchyof models.Theprimary com
ponentin everyjurisdiction should be a public
defenderoffice, whereconditionspermit."

The secondcomponent,which assuresprivate
bar participation,"may occur througha contract
for services,which maybepart of the larger,co
ordinatedsystem.’ Commentaryto ABA Stand
ard 5-1.2, at 6-7. Standard5-1.2b explicitly
states that every ‘system should include the
activeandsubstantialparticipationof theprivate
bar. That participationshould be through a co
ordinatedassigned-counselsystemandmayalso
include contractsfor services."

The rationalefor the emphasison the full-time
methodof delivery is as follows:

1. There continuesto be a lower funding-per
casein contractcountiesthanin the full-time
counties.The obviousway to rectify thatis to
addresourcesto thosecounties.Convertinga
numberof high caseloadcontractcountiesto
full-time will allow for the infusion of addi
tional fundswhich shouldraisethe quality of
services.

2. Whenpublic funds arespent, it is vital that
therebe accountability.An infusionof funds
into contractcountieswithout accountability
cannotbejustified.Convertingcountiesto the
full-time method will allow for additional
public dollars to be dedicatedto thosecoun
ties while at the sametime accountingfor the
expenditureof the funds to the GeneralAs
sembly.

3. The full-time method createsa structurefor
providingserviceswhichlastsover time. The
contractdelivery method is often highly de
pendentupon one or two private lawyers
wanting to continueto do the work. Often,
new lawyers stop doing public defender
work after their practicesgrow. When they
stop, thereis no structurein placeto continue
the services,and as a result, there is a dis
ruption which effects the quality of services.

4. The full-time methodensuresthat attorneys
involved in defendingcasesarefully trained.
There is no existing method for ensuring
training for contractpublic defenders.Train
ing is now on a volunteer ad hoc basis. In
contrast,DPA’s full-time lawyersarerequired
to attendseveralweeksof new attorneytrain
ing in district court, juvenile, mentalhealth,
andcircuit court practice.This is followed by
a DUI Trial Practice Institute, a felony TPI,
and a deathpenaltyTPI, all of which last a
week.

5. There is better managementin the full-time
office. Recruiting for excellencecanoccur. A
directing attorney makes caseassignments
basedupon experienceandtraining. Casere
view of casesprior to going to trial is be
coming the rule ratherthan the exception.If
an attorney is not serving his/her clients
well, disciplinecan result. Noneof this man
agementis practicallypossiblein thecontract
system.

6. Full-time delivery allows for statewideplan
ning and flexibility of allocating resources
basedon needandpriorities,ratherthanhav
ing multiple, uncoordinated,piecemeal,in-
consistentsolutions.

7. Commonwealth’sAttorneysarenowpredom
inantly full-time. They have recognizedthat
having full-time attorneys is the superior
methodfor providing high-qualitylegal ser
vices.
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8. Mostothercomponentsof the criminal justice
system,from judges, to law enforcement,to
probation and parole andcourt designated
workers, are full-time salaried employees.
This recognizes that this is the superior
methodfor providingfor thisvariety of crim
inal justiceactivities.

VI. DPA’s Plan for 1997-2000

The DPA staffandcontractdefenders, from the
individual offices through management,have
beenengagedin strategicplanningfor the past
6 months. As a result of this, a plan hasbeen
developed for the delivery of trial services
through2000.This plan,if adopted,will achieve
the goalof providing servicesthroughthe full-
time delivery method in the great majority of
cases,with a continuedsignificant partnership
with the privatebar.The plan is as follows:

1997-1998

1. An office will be openedin Bell County in
Januaryof 1998.

2. Marion and Washington Counties will be
coveredby the ElizabethtownOffice.

3. MontgomeryCountywill be coveredby the
MoreheadOffice.

4. Attorneys are being addedto London,Pike
ville, and Richmond to meet the increasing
caseloaddemandsthere.

1998-1999

1. An office will be openedin DaviessCounty
in Januaryof 1999.

2. An office will be openedin Campbellsvilleto
cover Taylor, Adair, andGreenCountiesin
Januaryof 1999.

3. Existing full-time offices will begin to cover
Casey,Union, Webster, Muhlenberg, Hart,
Larue,Scott,Anderson,andHarlan Counties
in July of 1998.

1999-2000

1. An office will be openedin Paintsville to
coverJohnson,Martin,Lawrence,andMagof
fin Countiesin July of 1999.

2. An office will be openedin Maysville to
coverBracken,Mason,andFlemingin July of
1999.

3. An office will be openedin Warren County
in Januaryof 2000.

U-----

1111----
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If adopted,by 2000,DPA will be deliveringtrial
level servicesin 67 countiesthroughthefull-time
deliverymethod.53 countieswill continueto be
servedthroughthecontractmethod.Basedupon
1995-96figures,by 2000 89% of the caseloadwill
be handledin full-time offices,while 11% of the
caseloadwill be handledby contractpublic de
fenders.Most importantly, a structurewill then
be in place that can guaranteehigh quality de
livery of trial level servicesto indigentsaccused
of crimesinto the future.

VII. Continued Role of the Private Bar

The privatebar playsa highly significantrole in
the Kentuckypublic defendersystemat the pre
sent time. Their role will shift, but at the same
time remain undiminishedin the future. The
ABA Standardsfor Criminal Justice, Providing
Defense Services, Standard5-1.2b states that
‘[elvery systemshould include the active and
substantialparticipationof the privatebar. That
participationshould be through a coordinated
assigned-counselsystemand may also include
contractsfor services."

This plan anticipates that 54 of Kentucky’s
countieswould continueto be servedthrough
the contract method of delivery. While DPA
agreeswith the Commentaryto the ABA Stand
ards that "contractsfor services"shouldnot be

viewedas a "viable, separate,‘stand-alone’com
ponentfor the deliveryof defenseservices"...and
that the "primary componentin every jurisdic
tion should be a public defenderoffice," that
doesnot appearto be feasible for many years.
Thus, it is clear that many Kentucky counties
will continue to be served by the contract
methodof delivery.

Theprivate barwill alsoparticipatesignificantly
in this plan by joining panels of attorneysto
provide representationin conflict of interest
situations,usually in full-time office counties.
This private bar involvementwill often be 10-
20% of the caseloadof the full-time office.

VII. Conclusion

DPA hascomea long way sinceits inceptionin
1972. in 1995-1996, 87,000 clients were repre
sentedat the trial level. The challengeis to put
into place a structurewhich will guaranteehigh
quality indigentdefenseinto the nextcentury.

Ernie Lewis
Public Advocate
100 Fair Oaks Lane,Suite 302
Frankfort,Kentucky40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: elewis@dpa.state.ky.us

LETTER TO EDITOR:

In its May 1997issue,TheAdvocatereportedthat Austin Price left the SomersetOffice to take
ajob with the PulaskiCountyCommonwealth’sAttorney’sOffice. This is not correct.Austin
left us to enterprivatepracticein Whitley City.

in recentyears,two formerPublic Defendershaverespondedto the sirensongof the local
Commonwealth’sAttorney’s office. We in the SomersetOffice havefound it inconvenientto
include thesegentlemenon our Christmascardlists. in sharpcontrast,Austin left uson the
best of terms, and was deeply committed to our mission to the last. In fact, in private
practice,he remainsno only an excellenttrial attorney,but an advocatefor equity for the
poor. We all wishhim the best in his new position.

ROBERT F. SEXTON
AssistantPublic Advocate
Somerset,Kentucky
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Effective Appellate Advocacy

Errors in Brief Writing:
A Primer

1. Organization

a. The Facts
b. The Issues

2. The Conclusion

3. The Appendix

4. Miscellaneous

Oral Argument

1. Your Calendar

2. Preparation

3. The Argument

4. What HappensNext?

5. Petitions for Rehearing

6. Motions for Discretionary Review

7. Miscellaneous

In preparation for this
presentationI askedeach
of my associateson the
Court what they thought
was the biggest mistake
advocates make in ap
pellatework, bothwritten
andspoken.The responsesI receivedwerevery
similar to my own thoughtson the matterand,
thus, I presentthem to you.

Errors in Brief Writing: A Primer

1. Organization.The numberonemistakeadvo
catesmake in brief writing is bestdescribed
as failure to organizeeffectively. This failure
is the result of poor analysisof the issues,
and taking a broad approachas opposedto
narrow.Specificallydeterminewhatit is you
are trying to accomplish,be it a trial with a
differentjury, sameevidence,anew trial with
certain evidence ordered suppressed,or a
new hearing to determineadmissibility of
something.If you know exactly what relief it
is your arguments,if deemed valid, entitle
you to, you will moreeasilytailor your argu
menteffectively.

a. The Facts.

Toooften it is obviousfrom readingthe brief
that the factual statementhas beendictated
as the record is reviewed,which, in general,
is a good ideabecauseyou can easily keep
track of the cites to the record. What you
have when you finish dictating is a rough
draft; it mustthen be edited for clarity. Wit
nessesoften testify about mattersthat,while
importantin the context of the trial, are ir
relevant to the actual issues that will be
arguedon appeal.Usually,the chronological
order of the witnesseshas little to do with
the chronologicalorder of the events giving
rise to the criminal charge. If more that one
witnesstestifiesto aspecific fact importantto
your appeal, those witnesses’ testimony
shouldbe setforth in close proximity to one
anotherevenif theywere days aparton the
stand.Additionally, thereare frequentlyfacts
that do not belong with the narrativeof the
allegedcrime.For example,the issueof

12
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whether a searchof the defendant’shome
not the crime scenewas validly conducted,
may have its own separate set of facts,
unconnectedto the criminal event.The same
is true of the scenariosurroundingthe giving
of astatementsoughtto be suppressed.Those
facts should be separatedandclearly delirì
eatedthroughtheuseof headingsor subtitles
so that they can be easily referredback to
while readingthe argument.

Onceyou havedeterminedwhat issuesare to
be raised,the factsshouldbe editedwith an
eye to highlighting the areas that support
your argument.Alwayskeepin mindthat the
pagelimitationsprovidedin the rulesshould
not be considereda target to reach.The idea
is to keep it brief, consistentwith good
advocacy.

b. The Issues.

Ideally, each issue will be summarizedin a
sentenceor two in anintroductoryparagraph.
Preservation,or the lack thereof,shouldalso
be notedor admittedup front. as required
by the rules. If therearealternategroundsfor
the grantingof relief, this can also be noted
as part of the introductory statement.This
structuregives the readera previewof what
to expect.

While it alwaysinterestingto reada historical
reviewof the developmentof the law of, for
instance,searchand seizure as it relatesto
automobilesearchesincidentto arrest,suchis
neitheran efficient use of limited spacenor
an effective argumentfor reversalof a parti
cular case. I believe I can state with some
confidencethat theCourthasabasicfamiliar
ity with searchandseizurelaw anddoesnot
needa detailedprimer. Thatbeingsaid,keep
your argumentconciseand to the point, us
ing shortparagraphsandappropriatecaseci
tation. String citation is boring visually and
unhelpful.

If alternategrounds are to be presented,
make sure it is clear where one argument
endsand the otherstarts.

Preservationissuesshouldbe addressedun
der a separatesubheadingwithin your argu
ment. The groundsfor the objectionshould
be statedbriefly, alongwith the trial court’s
ruling. If unpreserved,statemorethan the

obvious argument that this is a palpable
error. Tell the court why it is so, if possible.

2. The Conclusion.It seemsrathersimplisticto
statethatyou needto saywhatrelief you be
lieve you are entitled to at the end of your
brief, but you do. If you believe that you
should receive a new trial at which certain
evidence is suppressed,say so. If you are
entitled a new trial with a fresh determina
tion of theadmissibilityof someevidence,set
it out. If you areclearon whatit is you want
or believeyou areentitled to, it brings your
whole argumentinto focus. On more than
oneoccasionI havefinished readinga brief
and known what the writer thinks went
wrong in the proceeding,but havebeenun
sureexactly what she or he thinksI ought to
do about it.

3. The Appendix. I usedto say that appendices
were underused,and that peopledidn’t re
alize what a valuable tool of appellateadvo
cacy theywere. I am still of thatopinionbut
am now seeingappendicesmisusedas often
as theyare ignored.

DO put in your appendix:

a. The trial court judgmentappealedfrom.

b. The opinion by the Court of Appeals,if
any.

c. Significant orders, whether written or
copies of the transcript,enteredby the trial
court that relate to the issues raised. EX:
Findingsin supportof orderdenyingmotion
to suppress.

d. Other importantstuff from the recordas
long as it isn’t too long.

YOUR APPENDIX SHOULD NOT BE
LONGER THAN YOUR BRIEF!

DO NOTput in your appendix:

a. Long portions of the transcript. If it’s
more than two or threepageslong, restrain
yourself.

b. Photocopiesof pictures admitted into
evidence.They do not copy well; mostof the
time you can’t makeout what they are sup-
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posedto be. We have the record and can
and will look at the actual pictures.

c. Copiesof cases.I usedto tell peopleto
put out-of-statecasesthat havebeencited in
the appendix,but now sincethesecanbe re
trieved soeasilyvia WestLaw or Lexis, save
the paper.Let it comeout of my budget,not
yours. The sameis true of regulationsor
other foreign authority. The State Law Lib
rary will provideour office with anystatutes
or regswe needwithin 24 to 48 hours.

4. Miscellaneous.The most importantthing to
have to ensurea good brief is time. I know
how overloadedyou areat the appellatelev
el, andI am preachingto the choir. You need
to havetime to think the thing through,time
to edit andimprove,time to researchandup
dateas time passes.

Do proofreadandcite check. If thereis time
in your impossibleschedule,let the brief sit
for twenty-fourhoursafteryou havefinished
it, but before it is copied andboundin cov
ers, to rereadfor clarity. You will probably
find fuzzy statementsor confusingsentences
that will take you by surprise. Proofread
again.

ORAL ARGUMENT

Don’t underestimatethe power of a good oral
argument. It can make or break a case.It is
perhapsunfortunatethat the processis called
argument,becausethe mosteffective presenta
tions arethe oneswhich draw the benchinto a
discussionof the issues.You knowthat youhave
madethe Court think twice aboutwhatyou are
presentingwhenthereis alively exchangegoing
on. Contraryto what somebelieve, the purpose
of oral argument is to get more information
about the subjectat hand,not rake counselover
the coals or embarrassanyone.

Just as writing the brief, preparationfor your
oral argumentrequiresorganization.Sometimes
the Court will grantan argumenton limited is
sues,but most of the time you simply get an
order schedulingthe casesometimein the next
two to three months. There are a number of
matters you should immediatelyplace on you
calendar,things to do and time to set aside for
preparation.

1. Your Calendar. When you get the order
scheduling oral argument, immediately
calculate and place on your calendar the
following:

a. Dateand time of argument
b. A time to updateyour researchandpre

parea noticeof additionalauthorityin a
timely fashion.

c. Time to review the file and preparefor
argument.

2. Preparation.You haveto havetime to review
the recordandrefreshyour memoryas to the
factswhich gaverise to the charges,the pro
cedural history, any important evidentiary
rulings or other trial eventsthat are likely to
come up during arguments,and your brief.
Rememberthat the Court will be using our
copies asa roadmapto your argument.Mine
is frequently marked up and tabbed with
questionsthat have cometo mind as I pre
paredfor argument.

You will alsoneedto rememberthat we have
not takena detailedlook at the record prior
to argument. In fact, in most cases, we
haven’t looked at it at all. That will come
after the argument.So when we askfactual
questions,we have either not understood
what was in the brief or questionshavebeen
raised as to the brief’s accuracy.If the AG
conteststhecorrectnessof your brief, you can
bet that informationwill be double-checked
before the opinion is written.

3. The Argument.Be on time. We really don’t
carehow you are dressed.

Before the Court comesto the bench,Susan
Clary, the SupremeCourt Clerk, will askfor
your name,determinewho is going to pre
sentthe argumentand, if you are represent
ing the Appellant,how muchof your 15 min
utesyou wish to reservefor your rebuttal. If
thereis to be a Special Justiceon your case,
you will be remindedof that fact.

Beginyour argumentby introducingyourself
to the Court, especiallyif you havenot had
an argumentrecently. There has been so
muchturnoveron the benchthateven those
of you who practice regularly before the
SupremeCourt maynot be knownto all Jus
tices. The Justices’namesarenotedin order
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on thepodiumsothat you will know who is
askingthe questions.

Fifteen minutesmay seem like a long time,
but it isn’t really. Don’t get boggeddown in
the facts of your caseat the expenseof your
legal arguments.Just last month, I saw an
attorneyusenine of his eleven minutesex
plaining the facts of his case, leaving only
two minutesto sketchhislegalargument.His
rebuttal time was thenused to respondto
Appellee’spointsratherthanmakehis own.

The Chief Justicekeepsthe clock. During the
time that a question is being propounded
from the benchandrespondedto, the clockis
turnedoff. That’swhy a fifteen-minuteargu
ment can actually last twenty-five or even
thirty minutes.

Listen to the questions.It’s surprising how
often peopledon’t appearto. If you aren’t
quite sure what the Justicewants to know,
don’t be shy aboutaskingfor clarification of
the question.Failure to do somaymakeyou
simply seem nonresponsive.The questions
askedcansometimesindicatewhat issuesare
causingthe most discussionin chambers.If
you can’t answer the question, or are not
familiar with whateverauthoritytheJusticeis
bringing up in the query,sayso.

Don’t feel obliged to laugh at the badjokes
that sometimescomefrom the bench,evenif
I makethem.

When making your argument, stay in the
vicinity of the podium. The cameras are
voice-activatedandtheoneon you is pointed
at the podium. If you move away from the
podium, the video becomes useless. I’ll
explainthe importanceof the video later.

If you simply must useyour nifty exhibits,
have an associatewho can change them
around,if necessary.If thereisn’t someoneto
help, at least stop talking when you move
away from the podium.Better yet, don’t use
them at all, unlessabsolutelynecessary.It is
a poorly concealedsecretthat servingon the
SupremeCourtcausesyour eyesightto deter
iorate.Most of the time the poster-sizeblow-
ups of the statutesor statementsof witnesses
are completelyillegible from wherewe sit.

15 h

Maps or diagramscan sometimesbe under
stoodvisually,but only by theJusticesclosest
to the exhibit. It’s betterto makethesethings
a part of your appendixso we can look at
them in the courseof the argument.

Listen to the argumentof and the questions
askedof the AG. If appropriate,be ready to
answerthe samequestionsyourself. If there
was a questionaskedduringyour argument
that you wereunsureof, you may be able to
find the answer or information during the
Appellee’sargumentto use as part of your
rebuttalpresentation.

It is usually a badideato reservemorethan
threeor four minutesfor rebuttal.You may
think that you can say everything in six or
sevenminutes,but you’re probablywrong.If
you don’t needall your rebuttaltime, don’t
hesitateto sit down early. We won’t hold it
againstyou.

4. What happensnext? The Court leaves the
bench and goes into conferenceabout your
case. The Chief Justicewill usually set up
what he regardsas the main issuesandthen
we will discusseach in turn, going around
the table and casting a preliminary vote.
Whenwe are finished,a headcount is taken,
the majority determined,and the case as
signed by the Chief Justice.The Justicere
ceiving the casewill thenreview the record
and preparea draft opinion, which is cir
culatedvia e-mail to the rest of the Court. It
is at this point that the video becomesim
portant.While we try, to varyingdegrees,to
keep notesof the pointsmadein oral argu
ment andduring conferencediscussion,the
video of oral argumentis an invaluabletool
in developinga written opinion.

At the next conferenceweekthe casewill be
docketedanddiscussedandanothervotetak
en on the draft. If thereare dissentingvotes,
the dissentingJustices will determinewho
will write the dissent.The casewill againbe
docketed when the dissent is circulated.
Anothervotewill be takenduringconference
week andthe casewill eitherbe renderedor
passedfor further action. No vote is final
until rendition is directed.

5. Petitions for Rehearing.CR 76.32 governs
petitions for rehearing. The standard for
rehearingis set forth in 1b andwe adhere

I I



j
Advocate,Vol. 19, No. 5, September,

to it pretty consistently.There must be a
showingthat"the court hasoverlookeda ma
terial fact in the record, or a controlling
statuteor decision, or hasmisconceivedthe
issuespresentedon the appeal or the law
applicablethereto." Most frequentlypetitions
aredeniedbecausethe issuesraisedaresim
ply rehashesof the original argumentson ap
peal, the resolution of which counseldis
agreeswith.

6. Motions for Discretionary Review. The
Court considersapproximatelyseven hun
dredmotions for discretionaryreview every
year,andgrantsbetweenten and fifteenper
cent.The odds,then,are againstyou. How
ever,if a motion is grantedin acriminalcase,
you can assumethat we are interestedin ad
dressingan issue substantively,not just in
correcting a possibleerror by the Court of
Appeals.The fact that the Court of Appeals
mayhaveincorrectlyresolvedan issueis not
necessarilyenoughto get a motion granted.
If the result is deemedcorrect,thoughincor
rectly reached,we aremorelikely to denyre
view andorder the caseunpublished,if ap
propriate.If the opinionwasunpublishedto
begin with, we will simply deny review un
less someonetakes a strong interest in the
issue.Even the best issue will be rejectedif
preservationis questionable.

7. Miscellaneous.I realize that you are over
workedand that watching a video record is
time-consuming,but do not waituntil thelast
minuteto file for an extensionof time.

Do reviewthework of your contractcounsel
periodically;someof it is not stuff you would
be proudof.

Proofread.Thenproofreadagain.

Finally, be proud of the work that you do.
Consistently,the best briefs andbest argu
ments that the Supreme Court reads and
hears,monthafter month,comefrom theOf
fice of the Public Advocate.

JUSTICE JANET L. STUMBO
SupremeCourt of Kentucky
First CommonwealthBank Building
100 N. Arnold Ave., Ste.502
Prestonsburg,KY 41653
Tel: 606 886-9288
Fax: 606 886-0390

JusticeJanetStumbois anativeof Floyd County,
Kentucky anda graduateof the University of
Kentucky College of Law. JusticeStumbo has
servedas staff attorneyto the late JudgeHarris
S. Howard of the Kentucky Court of Appeals;
she’sbeenin privatepracticewith Turner, Hall &
Stumbo, PSC; she served3 years as Assistant
County Attorney for Floyd County, sat on the
Boardof Directorsof AppalachianResearchand
DefenseFundof Kentucky,Inc. from 1983 - 1989
and wasBoard Chair from 1984-1989. In 1989,
Justice Stumbo becamea partner in Stumbo,
DeRossett& Pillersdorf. In November1989,Jus
tice Stumbobecamethe first woman from the
7th JudicialDistrict to be electedto the Court of
Appealsof Kentucky. Only the secondwoman
on the Court, she was the first to be elected
without first having been appointed. Justice
Stumboservedfour yearswith the Court of Ap
peals.in November1993,JusticeStumbobecame
the first womanelectedto theSupremeCourt of
Kentucky, again without first having beenap
pointed,andwasre-electedto a full 8 yearterm
in 1996. She is the Chair of the Kentucky Sup
reme Court Civil Rules Committee. She was
electedto the MoreheadStateUniversity Alumni
AssociationHall of Famein 1990, andreceived
the JusticeAward from the Kentucky Women
Advocatesin 1991.The latter awardwas given
for her recognition of the use of evidence of
spousalabuse as grounds for setting aside a
settlementin a dissolutionof marriagecase,and
for her support in creatinga shelterfor abused
women in Floyd County. In 1995, shereceived
an OutstandingJust Award from the Kentucky
WomenAdvocatesfor her supportof the adop
tion of gender fairness into state judicial
languageand was awardedthe 1995 Bull’s Eye
Awardby the Womenin StateGovernmentNet
work. JusticeStumboreceivedthe first Women
Lawyers of AchievementAward, given by the
Kentucky Bar Associationfor Women, in 1996.
The awardrecognizesprofessionalexcellencein
the practiceof law andopeningup the field for
other women. JusticeStumboco-authoredthe
chapter on Appeals of Workers’ Compensationin
Kentucky2d ed. 1996.

...........
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Funds for Resourcesfor Indigent Defendants
Representedby RetainedCounsel

Quality defensein the ‘90’s requiressubstantial
resourcesoften including defense experts. In
many casesexpertsare as importantas counsel.

Whenan indigent is representedby retainedcounsel
and thecasedemandsan expert,investigator,orother
resourcewho has the responsibility to payfor those
resources?

Two differentapproachesare evident:either the
statepays undera state statuteor caseholding
or theindigentdefendanthasto turn the money
up.The competingvalues involved in thesetwo
approachesincludetheclient’sdesires,the state’s
fisc, andeffective assistanceof counsel.

The DefendantPays. Highly committedadvo
catesbelieve it is essentialto discouragethe
harmful practice of marginal attorneys taking
significant cases for small retainersand then
providingminimalor inadequaterepresentation.
They argue that theseunacceptablesituations
will be deterredby refusingto give the indigent
defendantrepresentedby aretainedattorneyany
state funds for experts, investigatorsor other
necessaryresources.Those indigent defendants
and thoseborderline attorneysshould be left to
fend for themselves,theargumentgoes,andthey
will soonrealize that continuing this practice is
problematic.Proponentsof thisapproachbelieve
thelongrangeconsequenceis thatthe practiceof
doing thiswill stop if no resourcesareprovided.
The problem will be cured with the defender
systemhavingthosecasesfrom the startwith the
state funding the attorney and the resources
under an indigent defensesystem.The state’s
interest is met becausethe indigent receives
competentrepresentationfrom public defenders
with adequateresourcesat the trial, reducingor
eliminating the need for protractedpost-trial
litigation.

The State Pays.On the otherside of this dilem
maarehighly committedadvocateswho arecon
vincedthat clientshavetheright to chooseto be
representedby the attorney they prefer, if the
client can somehowturn up the retainer from
family or friends, even if the attorney is ob
jectively marginal or inadequate.The argument
continuesthat it is in the state’s interestto

17

encouragethisretainedrepresentationbecauseit
savesmoneysince the cost for the attorneyre
presentingthe indigent is not paid for by the
state.The statepaysonly the cost of experts,in
vestigatorsandresources,which it would have
to do anywayif the client wererepresentedby a
public defender. Even though the state pays
somemoneyfor resources,it savesmoneyover
all by not paying for the attorney.The public
defenderoffice is less burdened.The client has
the attorneyof his choice.

Analysis

Both sides havesignificantadvantagesandboth
argumentshavenegativeconsequences.An indi
gentrepresentedby passableretainedcounselof
choicewho is paida wholly inadequateamount
of moneywho doesnot receive state funds for
resourceswill in all probability receive inef
fective representation.The public defendersys
tem will likely inherit the caseon appealand
post-conviction...hardlyan overallcost-savingto
the public defendersystem."Few attorneyscan
providethe requisitecompetentandzealousad
vocacy for indigent criminal defendantson a
regular,recurringbasisor in complexor lengthy
criminal casesunless they are fairly compen
sated.The reasonis obvious. A lawyer is no
different from any other serviceprovider. Over
the long haul, an attorneycan provideonly the
servicesthat he or she hasthe time to perform.
A lawyer’s very limited time is purchasedwith
moneythat coversoverheadandprovidesa liv
ing. Adequatecompensationis essential to provide
adequaterepresentation."MonahanandAprile, Pro
BonoServicein Criminal Casesis NeitherMandatory
Nor Ethical," ABA Criminal Justice,Vol. 5, No. 3
Fall 1990 at 35, 38; see also, Monahan and
Clark, Copingwith ExcessiveWorkload, Chapter23
in ABA Ethical Problems Facing the Criminal De
fenseLaywer 1995.

On the otherhand,manyprivateattorneyswill,
despite the inadequatepay, do effective work
which will provideindigentswith competentre
presentation.Othercounselwill receivea fee in
an amount that will allow them to representthe
client competentlyif costs are provided for by
the state.See, Michael Salnick, "Effective Counsel
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for the Almost Indigent: Making the State Coffer

Up," The Champion,Vol. 13, No. 6 July 1989 at
6 This article provides practical litigation
strategiesfor the "motion to declaredefendant
indigent for costs.". The probability of com
petentrepresentationis likely to substantially
increaseif those retainedcounselcould access
funds for defenseexperts,defenseinvestigators
anddefenseresourceswhenrepresentingan in
digent. There is no way to prevent indigent
clientsfrom hiring counselfor aninadequatefee
soit is in the state’sinterestto provideresources
in order to increasethe chancethat the repre
sentationis competentand will not spawnend
less collateral challenge.If the state pays for
resources,it will alsoencouragemoredefendants
who can pay for counsel themselvesor find
others to pay for counsel to access retained
counseland free up stateresourcesfor defender
services.Thetwo approacheseachhavesubstan
tial rationales to support them; however, the
majority view is that the state pays. State
paymentfor expertsandresourcesallows clients
to have the attorneythey prefer andmeetsthe
public policy needto conservestate funds.

National Standards& Caselaw

TheAmericanBarAssociationStandardsforCrim
inal Justice, Providing Defense Services 3d ed.
1992 providethatresourcesshould be supplied
by the statenot only for defendercasesbut also
for indigents representedby retained counsel.
Standard 5-1.4 states: "...In addition, supporting
services necessaryfor providing quality legal re
presentation should be available to the clients of
retained counselwho arefinancially unable to afford
necessarysupportingservices."

The Commentaryto the Standardexplains:"in
ability to afford counselnecessarilymeansthat
a defendantis unable to afford essentialsup
portingservices,such as investigativeassistance
andexpertwitnesses.The conversedoesnot fol
low, however.Justbecauseadefendantis able to
afford retainedcounseldoesnot meanthat suf
ficient financesare available for essentialser
vices.This standard,like the Criminal JusticeAct
provisionsnoted above, authorizessupporting
servicesto be madeavailable to the clients of
retainedcounselwho are unable to afford the
requiredassistance.This meansthat the defense
servicesprogramshouldincludesufficientfund
ing in its budgetfor suchcontingencies,andde
fenseservicesfundedthroughthe courtsshould
do likewise."

The Criminal JusticeAct provision cited by the
ABA, 18 U.S.C.§3006Ae1,authorizes"services
other thancounsel" if the court finds "that the
services are necessaryand that the person is
financially unable to obtain them The CIA
Guidelines,§3.O1A, directs the court to "inquire
into the fee arrangement"in ruling on a request
by a defendantrepresentedby retainedcounsel.
1996 U.S. App. Lexis 4th Cir. October29, 1996.

A reviewof casesfrom tenjurisdictions over the
last 17 years indicateclear national thoughton
this issue in line with this nationalABA Stand
ard. Courts acrossthe nation which have de
cided this issue balancethe equities and risks
with a preferencefor providingstatefunding of
experts, investigatorsand other necessaryre
sourcesto the indigent being representedby
retainedcounsel.

In Arnold v. Higa, 600 P.2d1383 Hawaii 1979
the murder defendantwas initially appointed
counsel. Subsequentlyhis parents employed
counselfor him after the "previouscounselhad
exhaustedthemaximumallowableattorney’sfee
from the state." Id. at 1384.The Hawaii Supreme
Courtheldthat it waserror to precludethe indi
gentdefendantfrom eligibility for statefunds to
hire an investigatorsimply becausehe was re
presentedby retainedcounsel.The statutedid
not limit fundsfor resourcesto only caseswhere
counselwasappointed,andan indigenthas the
right to "effective assistanceof counseland to a
fair and impartial trial." Id. at 1385.

The Court alsoheld that a challengeto the fail
ure of the trial judge to considerwhetherfunds
were necessarywas an appropriateissue for a
writ of prohibition. An appealwould not be an
adequateremedysince the investigatorwas be
ing soughtto contact out of statewitnesses.If
the defendantis "forced to wait for a reversalon
appealto obtainan investigator,thesewitnesses
wifi be increasinglydifficult to locate and their
statementswill be considerablylessaccurateand
helpful to a just conclusionof this case."Id.

In Andersonv. JusticeCourt, 100 Cal. Rptr. 274
Cal.Ct.App.1979the indigentcapitaldefendant
had retainedcounselwho was being paid by
friends andfamily. The Court reasonedthat the
"statuteitself doesnot limit applicationto cases
wherecounselhasbeenappointedbut to ‘the in
digentdefendant."Id. at 277. "It follows that the
testof indigencyfor the purposeof funding in-
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vestigatorsand experts is financial means to
securetheseservices."Id.

in English v. Missildine, 311 N.W.2d 292 Iowa
1981 the indigent defendantwaschargedwith
third degree theft. His mother paid private
counsel$800 and her son, the defendant,paid
counsel$100. The privatecounselsoughtpublic
moneyfor a handwritinganalystand deposition
expenses.

The Iowa Rule of Criminal Procedure"doesnot
distinguish betweenindigents who are repre
sentedby court-appointedandprivatecounsel."
Id. at 293. The Sixth Amendmentright to ef
fectiveassistanceof counselincludesthe right to
"public paymentfor reasonablynecessaryinvest
igativeservices."Id. at 293-94. "The Constitution
does not limit the right to defendantsrepre
sentedby appointedor assignedcounsel. The
determinativequestion is the defendant’sindi
gency." Id. at 294. "It would be strangeif the
Constitutionrequiredthe governmentto furnish
both counseland investigativeservicesin cases
wherethe indigent needsand requestspublic
paymentfor only investigativeservices."Id.

In Statev. Manning, 560 A.2d 693 N.J. Super.
1989, cert. denied569 A.2d 1351 N.J. 1989 the
Court lookedto thestatuteonancillary resources
andfound that it "nowhereconditionstheseser
viceson the defendantfirst receivinglegal ser
vicesfrom the public defender."Id. at 698. The
Court also considered"the increasingly over
crowdeddocketandinsufficient resources,both
monetaryandpersonnel,of the office of the pub
lic defenderlimit the numberof casesthat office
canhandleeffectively." Id. at 699. The courtheld
that being representedby private counsel,
whetherpro bono or paidby a third party, does
not deny the indigent access to state-funded
ancillary resources."Permittingthe cost of legal
servicesto be borneby a charitableattorney or
a third partywould relievethe Stateof the legal
costs and use of personnelinvolved in such
defenses."Id.

in Ex Parte Sanders,612 So.2d 1199 Ala. 1993
the defendant,who was chargedwith robbery
andkidnapping,wasdeclaredindigentandwas
appointedcounsel.Two weekslater his family
retained counsel for him and the appointed
counselwithdrew. The trial judge denied the
requestfor statefunds to hire a ballistics expert
since the defendantwas representedby retained
counsel.The AlabamaSupremeCourtheld that

19

the indigency of the defendantwas the criteria
under the statutefor the eligibility of statefunds
for experthelp, and moneyfrom third parties
did not affect a defendant’s indigency. "If the
assetsof friends and relativeswho are not leg
ally responsiblefor the defendantare not in
cluded in determininga defendant’sindigency,
thenthe fact that a friend or relativepays for an
indigent defendant’scounselshouldnot be con
sideredin determiningwhetherthe defendantis
entitled to funds for expert assistance.The
simplefact that the defendant’sfamily, with no
legal duty to do so, retainedcounsel for the
defendant,doesnot bar the defendantfrom ob
taining funds for expertassistancewhen the de
fendantshowsthat the expertassistanceis neces
sary." Id. at 1201. See also Dubosev. State, 662
So.2d1156 Ala.Crim.App.1995wherethecourt
authorizedfundsfor a DNA expertfor the indi
gentdefendantwho usedhis family’s moneyto
hire counsel.

In Spainv. District Court of TulsaCo., 882 P.2d
79 Okla.Crim.App. 1994 the indigent defen
dant’s parentsmortgagedtheir house and re
tained counsel, paying $15,000 with $10,000-
$40,000additional obligation.The parentswere
unwilling to pay for funds for resourcessince
they werenot suretheywould be able to payall
they were dueto the attorneys.The defenseat
torneysordereda transcriptof the preliminary
hearingat a cost of $800 and asked for reim
bursementfrom the ourt since the defendant
was indigent.The court refusedsince theywere
retainedcounsel.The attorneys then soughta
writ of mandamus.The appellatecourt granted
the writ determiningthat the defendant’sindi
gency was the determinerof whetherthe gov
ernmentwas obligatedto providecostsandser
vices.The "fact that Spain’sparentswerewilling
and able to retain counselon his behalf hasno
bearingon Spain’s statusas an indigent, given
hisparents’unwillingnessto provideanyfurther
financial assistance."Id. at 81.

In Statev. Wilkes, 455 S.E.2d575 W. Va. 1995
the indigentmurderdefendant’sfamily paid for
counselfrom a bank loan and donationsfrom
their church.The trial court deniedthe request
for funds for expertssince the defendantwas
representedby private counsel.The Court con
cluded that "financial assistanceprovided by a
third party which enablesan indigent criminal
defendantto havethe benefitof privatecounsel
is not relevantto the defendant’sright to have
expertassistanceprovidedat public expense.A
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criminaldefendantwho qualifiesas an indigent
person is entitled to receive publicly funded
expertassistancedeemedessentialto conducting
aneffective defense."Id. at 578. "The petitioner’s
family membershave no obligation to finance
thepetitioner’sdefense,andanyfundstheypro
vide haveno effect on his statusor being per
sonallyindigent." Id. at 577.

In Miller v. Smith,99 F.3d 120 4th Cir. 1996 the
defendantchosethe servicesof pro bono repre
sentationratherthanrepresentationby the Mary
land public defenderoffice on his appealof his
felony conviction. The state court determined
that the defendantmust"apply to the public de
fender andbe representedby, or refusedrepre
sentation,by that office before he can receivea
free transcript."Maryland v. Miller, 651 A.2d 845,
849 Md. 1994.The FourthCircuit found this to
violate dueprocessandequalprotection guar
anteesandgrantedthe habeas.

The holdingsin the casesfrom the aboveeight
jurisdictions contrast with holdings from Del
aware and Kentucky, although the continued
viability of the DelawareandKentuckyholdings
are suspect.

In Bailey v. State,438 A.2d 877 Del. 1981 the
DelawareSupremeCourt heldthat therewasno
statutoryauthority to provide funds for an in
vestigatorto an indigentwho managedthrough
the resourcesof othersto retain counsel.Signi
ficantly, the Court statedit was "awarethat this
result has its illogical aspect:thus an indigent
defendantwho relievesthepublic of theburden
of representinghim cannot secure investigator
assistancewhich he can get under the Public
DefenderAct if he placesthe entire burdenon
the public." Id. at 878.

The Court went on to observethat its decision
"may appearto be in conflict" with Pendry v.
State,367 A.2d 624 Del. 1976 which held that
an indigent is entitled to havethe statepay for
an appellatetranscript even if representedby
retainedcounselpaid for by the indigent’s par
ents becausethe obligation to provide a tran
script to an indigent was imposedon the state
by the federalconstitution.Id. at 879-80.But the
DelawareSupremeCourtdeterminedPendrywas
consistentwith Bailey’s holdingsincethe federal
constitutiondid not requirefundsfor an invest
igator.

However, thingshavechangedsinceBailey was
decidedin 1981. in 1985 the Unites StatesSup
remeCourtheldthat fourteenthamendmentdue
processrequired funds for expertsfor indigent
defendantsneedinga mentalhealthexpertin an
insanitycaseto insuremeaningfulaccessto jus
tice. Akev. Oklahoma,470 U.S. 68 1985. Bailey’s
holding is problematicin light of the subsequent
constitutionalholding in Ake.

Kentucky’sapproachis currentlycontraryto the
predominantnationalthinkingandis ripe for re
consideration.In Morton v. Commonwealth,817
S.W.2d218 Ky. 1991,the statesoughtthe death
penalty for Barrington L. Morton’s killing of a
drug dealerandher 5 year old son. Mr. Morton
"retained"an attorney to representhim against
this capital prosecutionfor $100, and askedthe
trial court to declarehim indigent under KRS
31.110 so he would be able to obtainfunds for
expertassistanceat the expenseof the state.The
Kentucky SupremeCourt viewed thesefacts to
implicate threeaspectsof the right to counsel.

The trial judgedeterminedMr. Morton was indi
gentbut refusedto permit him to keephis chos
en counselif he wantedto accesspublic funds
for experts.Accordingto the KentuckySupreme
Court’s decision,anindigentdefendantwhohad
retainedcounselfor $100 was not constitution
ally entitled to havethat attorney continueto
representhim pro bono since"...the constitutional
right to counseldoesnot embracea right to be
representedby a particular attorney." Id. at 220.

Secondly,the Court held that an indigent who
hadpaidcounsel$100 wasnot able to accessex
pertservicesunderKRS Chapter31 eventhough
thatcounselwaswilling to continuethepro bono
representation.Id.

Thirdly, the Courtdecidedthat ajudgecouldor
der funds for expertsunderKRS Chapter31 for
an indigent who is representedin "an unusual"
caseby a "truly pro bono" counsel.Id. at 220-21.

These three rulings were propelled by the
Court’s finding that KRS Chapter31 required
two facts to accesseitherpublic counselor pub
lic funds for ancillary services:1 the defendant
hadto be "without the independentmeansto ob
tain counsel"and 2 therehad to be the"inability
to obtainnecessaryservices."Id. at 220.

Perhapsthe mostcompellingreasonfor the deci
sionin Morton was thatthe Court feareda ruling
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otherwisewould meanthat mostpeoplewould
paytheir attorneysall their moneyandthenseek
funds for non-attorneycostsfrom the state.This
would substantiallyincreasethe state’sfinancial
burden: "to do otherwise would invite defen
dantsto impoverishthemselvesby paymentsto
attorneysandhavethe Commonwealthpay all
other costs." Id. at 221.

While thereis no doubt thatcriminal defendants
do in somenumbersimpoverishthemselvesto
criminal defense attorneys, the much larger
reality in Kentucky seemsto be that attorneys
agreeto representaccusedpersonsfor lessmon
ey thanis necessaryto providecompetentrepre
sentation.in fact,manyattorneysdonatethe rest
of the time to provide adequaterepresentation.
In other casesthe client is provided something
less than adequaterepresentation.As a conse
quenceof Morton, therelikely will be morecases
wherethe state is responsiblefor both costs: the
costof the attorney,andthe cost of the ancillary
services.A different ruling likely would have
savedthe statesubstantialpublic defenseattor
ney fees. Clients are seldom going to risk trial
with retainedcounsel if that means they must
forfeit accessto funds for experts,investigation
andother servicesdespitetheir real indigence.

in Morton, the Court haseliminated onerisk to
the state financial obligations and increased
another larger risk to state financial responsi
bilities. If Morton is primarily motivatedby what
is cheaper to the state fisc, Morton is ripe for
modification or evenoverruling whenthe costs
causedby it becomeapparentin future litigation.

A disturbingaspectof the Court’s rationale is its
decisionto view $100as a realretainerfor an at
torney to representan indigent chargedwith
capitalmurderof anadult andchild. While the
court’s recognitionof the sanctity of the retained
attorney-client relationshipis impressive, it is
disconcertingto see $100 viewed as a real fee.
The sum of $100 doesnot purchasethe time ne
cessaryfor competentrepresentationin a DUI
case in this Commonwealth,much less for the
most time consumingandcomplicatedlitigation
known to the Commonwealth’scriminal justice
system.

Three short months later the unusualcaseap
pearedand the KentuckySupremeCourt deter
mined thata trial judgeactedproperlyin auth
orizing $14,564.72 for expert and investigator
costswherethe indigentmurderdefendantwas

representedby two pro bono attorneys.Kenton
Gallatin-BoonePublicDefender,Inc. v. Stephens,819
S.W.2d 37 Ky. 1991. Relying on Morton the
Court said: "Nothing in the statuteprohibits a
trial judge from approvingthe paymentof ex
pensesincurredby anattorney in the defenseof
an indigent, regardlessof whetherthe attorney
is ‘truly’ pro bono or an appointedpublic de
fender."Stephens,supra at 38.

In Commonwealthv. Lavit, 882 S.W.2d 678 Ky.
1994 an attorneywasretainedby the motherof
the capitaldefendantfor $1,000.Beforetrial, the
private attorney successfully asked the trial
judgeto allow the defendantto proceedin forma
pauperis and to appoint his current counseland
anotherattorneyas his public defendersfor pur
posesof the restof the case.At the end of the
case,the appointedcounselaskedfor $8,854 for
their fee and expenses.The trial judge auth
orized $2,500. The KentuckySupremeCourt or
dered the full fee paid since this was a caseof
"special circumstances"due to the natureof the
case,the time involvedandthe complexityof the
issues. Significantly, the Attorney General
arguedunder Morton, supra, that the attorneys
should receive no more than their $1,000 re
tainer.The Court rejectedthis argumenton pro
ceduralgrounds,"However, this argumentwas
not raisedat anytime below,andtherefore,can
not now be consideredin this Court."

Lavitt, supra at 680. Lavitt’s authorizationof the
fee may haveimplicitly overruledMorton. At a
minimum, it alteredMorton to authorizepay
ment under KRS Chapter31 when thereis re
tained counsel in situations where thereis no
objectionraisedby the prosecutor.

Conclusion: The Client’s Desire, the
State Fisc, Effective Assistance

Just resultsthrough fair processis the goal of
our criminal justice system. Quality repre
sentationis the criminal defenseattorney’sduty
in this effort to achievejust results. In these
times quality is definedby the customer.Pros
peringenterpriseshonor thedesiresof their cus
tomers ...their clients.

Recognitionof that valuewouldleadstatecourts
to allow clients to chooseretainedcounseland
have accessto state funds for experts,investi
gatorsandresourceswhenthe defendantcannot
afford those costs. This would minimize the
chancesthat suchrepresentationwill be inef
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fective without those resourcesand provide
somerelief to underfundeddefenderoffices, fos
tering long term public policy interestswhich
havebeenidentifiedby Margolin andWagnerin
The Indigent Criminal Defendantand DefenseSer
vices: A Searchfor Constitutional Standards, 24
Hastings L.J. 647, 652 1978 as: "1 estab
lishmentof the defendant’sinnocence;2 equal
ity of accessto justice as betweenthe poor and
the rich; 3 equality of access to justice as
betweenthe indigentdefendantandtheprosecu
tor; 4 accessto that which is fundamentalfor a
‘fair trial’; 5 accessto that which assuresan
‘adequatedefense’;6 accessto that which ‘as
sists counsel’; and 7 accessto that which as
sures‘effective defense."
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I. THE LAW

A. in Kentucky,apersoneligible underKRSChapter31 to berepresentedbypublic defendercounsel
is also entitled "[tb be provided with the necessaryservices and facilities of representation
including investigationandotherpreparation."KRS 31.1101. Evenwhena personis otherwise
eligible for indigencystatusunder KRS Chapter31, that personis disqualifiedfrom indigency
status,for all purposes,if he is representedby a retained lawyer who will receive any fee,
regardlessof the token amount involved, and regardlessof the sourceof the fee. Morton v.
Commonwealth,Ky., 817S.W.2d218 1991. Only if theindigentpersonhasobtainedtruly pro bono
counsel,who "hasneithersoughtnor obtaind anyfee or the promisethereoffor legal services
renderedor promised,"would theclient be indigentfor purposesof obtainingunderKRS Chapter
31 the necessaryservices and facilities of representation,such as expert witnesses and
investigativeservices. Morton, supra.

B. The Morton decision acknowledgesthat an indigent may not be denied the statutory and
constitutionalright to obtainnecessaryservicesotherthancounselsimplybecausetheaccusedhas
beenable to retain private counsel. instead the Morton opinion indicates that the indigent
defendantmust be allowed to dischargehis or her retainedcounsel and thenproceedwith
appointedcounseland claim indigency status for the purposeof obtaining other necessary
servicesat stateexpense.

II. THE PRACTICAL APPLICATION OF THE LAW

A. A trial judge has the right to declarean otherwise qualified indigent person ineligible for
indigencystatusunderKRS Chapter31, for any andall purposes,if the indigent is represented
by a retainedattorneywho is not serving in a truly pro bono fashion. Sucha ruling, however,
would be erroneousunlessthe court permits the indigentpersonthe opportunityto discharge
retainedcounselandelect to berepresentedby KRS Chapter31 counsel. An indigentwho elects
to dischargehis retainedcounselandobtainpublic defendercounselwould thenbe eligible for
all the necessaryservicesandfacilities of representation.Without sucha knowingandintelligent
waiveron the recordby the indigent,the courtmay not declarean indigentpersonineligible for
the necessaryservicesandfacilities of representation.Conversely,the court may not discharge
the retainedcounselof an indigent person,even wherethe fee is only minimal, and appoint
public defendercounselto enablethe indigent to haveaccessto otherservices,suchas defense
expertsandinvestigationassistance,withoutthe knowingandintelligentconsentof theindigent.

B. At the minimum it is incumbentuponpublic defenderadministrators,whetherfull-time or part
time, to take the necessarystepsto insurethat the Morton decisionis interpretedandapplied in
this manner,even thoughthese rulings are normally renderedin caseswhich do not initially
involve public defenderrepresentation.

__________________________________________
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III. DEFICIENCIES IN THE MORTONPROCEDURE

A. UnderMorton, an eligible personapparentlyhas the right, dueto hisindigencystatus,to give up
his retainedattorney’srepresentationandproceedunderthe auspicesof KRS Chapter31. When
the eligible person’sattorneyhasbeenpaidafee otherthanatokenor modestsum,thedischarge
of thatretainedattorneywill not only allow the dischargedattorneyto keepthe unearnedfee, but
will require the Departmentof Public Advocacyto providerepresentationto the indigent as a
conditionprecedentto grantingthe indigent accessto othernecessaryservicesof representation
atno costto the indigent. The Morton procedurefails to factor into the equationboththe loss of
that fee to the accusedor to his family and/or friends or the potential for a windfall to the
retainedattorneywhois requiredto withdraw to enabletheindigentaccusedaccessto statefunds
for reasonablynecessaryexpenses,such as expertwitnessesandan investigator.

B. In thesetypes of situationsfiscal concernsabout "increas[ingl the costto the public by abusive
utilization" and"the financialburdenon the Commonwealth"areneithermet nor resolvedby the
procedureavailableunderMorton to indigentpersons.Indeed,theMorton procedure,asapplied
to numerouscases,will allow indigents"to impoverish"themselves"by paymentstoattorneysand
havethe Commonwealthpay all ... costs," once the indigent elects to dischargethe retained
counselto obtain accessto othernecessarydefenseservices.

C. The Morton resolutionworks fine in situationswherethe retainedlawyer’s fee is "so trifling as
to be unworthy of considerationas anyattorney fee" or "merely token," but breaksdown when
the retainedattorney’sfee is perceivedas substantial.Thepublic would look askanceat apublic
defendersystemwhich allowed a private attorneyto pocketa $15,000.00fee from an indigent
accused’sfamily or friends, while the taxpayerswould have to pay not only the costs of
reasonablynecessaryexpenses,but alsothe costof publicdefendercounselto replacethe retained
criminal lawyerwho hasbeenrelievedby the court.

IV. THE DEPARTMENT’S COMMITMENT TO REFINING MORTON

A. To insuretherefinementandrevisionsof the Morton precedentthroughlitigation, the Department
of Public Advocacy,in situationswherethe retainedcounsel’sfee is significant or substantialin
relationshipto the type of casecharged,is committedto seekingthe following judicial relief: 1the indigent personwith retainedcounselis eligible under KRS Chapter31 for funds to obtain
thenecessaryservicesandfacilitiesof representation,suchasaninvestigatorandexpertwitnesses,
uponajudicial finding of the defendant’sindigencyand reasonablenecessityfor thoseservices;
2 theDepartmentof PublicAdvocacybe appointedasco-counselor secondchair to assistin the
representationof theindigentperson;and3 themotionof retaineddefensecounselto withdraw
be denied.

B. By having the Departmentof Public Advocacy appointedas co-counselor secondchair, the
Departmentwifi be ableadministrativelyto reduceor increaseits involvementdependingon the
amountof feepaidthe retainedcounselin relationshipto the typeof chargesbrought againstthe
indigent. If, for example,the fee in a felony casewas modestand the retainedcounselhad
alreadyexpendedmanyhourson investigationandpretrialmotionpractice,the Departmentmay
assigncounselto function as first chairor co-counsel. Conversely,wherethe retainedcounsel’sfee in a seriousfelony casewas

_________I1__________
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substantial,the Departmentmay assigncounsel to serve as secondchair, leaving the defense
primarily in the handsof the alreadywell paidretainedcounsel,to reducethe costto the public
of the indigent’s actualrepresentation.

C. By requiring the retainedcounselto remainon the case,neither the indigentdefendantnor the
public losethe knowledgeandwork of the retainedattorneywhichhasalreadybeenpurchased
by the indigent or his family andfriends.

D. The Departmentof Public Advocacybelievesthat thereis a good faith argument,as delineated
above,for anextension,modification or reversalof the Morton decision. Ky. Rulesof Professional
Conduct,Rule 3.1, SCR 3.130. See Leasorv. Redmon,Ky., 734 S.W.2d 462, 464 & 466 1987. This
policy as a directive applies only to public defender attorneys when functioning in an
administrative capacity and has no application as a directive to public defenderswhen
representingindigentclients.

C. A public defenderattorney assignedto representan indigent who has elected to discharge
retainedcounselunderMorton to obtain eligibility under KRS Chapter31 is free, as a matterof
strategy,to seekon behalf of the indigent reconsiderationof the dischargeof retainedcounsel,
utilizing the substanceof this policy.

V. NOTIFICATION OF POTENTIAL AND ACTUAL MORTONRULINGS

A. Any person,whetheran attorneyor a non-lawyersupportpersonactingunderthe provisionsof
KRS Chapter31, awareof asituationwherea Morton ruling maybeor hasbeenrenderedshould
bring this to the attentionof his or her immediatesupervisorwho shallnotify the appropriate
Division Director, Trials or Post-Trial, in Frankfort.

Making a Chronological Table of Authorities in Microsoft Word
You cancreateachronologicaltableby usingtableof contentsentriesfrom itemsthat aren’tin headings
for formattedwith a style. To do this follow the stepsbelow:

1 Highlight the test youwant to includeandpressALT÷SHIFT÷O.

2 Screenwill come up to select what level you want to include this entry as, for example
STATEMENT OF THE CASE could be Level 1, ARGUMENTS couldbeLevel 2, STATUTEScould
beLevel 3, etc..Selectwhich oneyou want to set your entry as andthenselectMARK.

3 SelectCLOSE.

4 Turn off codesat the top andrepeatsteps2-3 until all entriesare marked.

5 When ready to generateyour table, makea new pageand at that pageselectINSERT, INDEXES
AND TABLES.

6 SelectTABLE OF CONTENTS, chooseOPTIONS.Selectthebox markedTABLE ENTRY FIELDS.

7 SelectAPPLY and OK. The table will be generatedon that page.

- Kathy Rodgers,Protection& Advocacy
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What Do We Know About Mental Disorder
and Violence?

Sourceof This Information

in January 1993, the National Institute of Mental
Health conveneda conferenceof leading researchers,
consumers,family members,and mentalhealth ad
ministratorstitled "TreatmentofViolentMentally Ill
Personsin the Community:Issuesof Policy,Services
and Research."This is drawn from the information
presentedthere, some subsequentpublications, and
the critiquesofconferenceparticipantson prior drafts
of this documentThecontenthere is not a consensus
of that group, but is intendedto reflect their main
points ofagreement.

Public Perceptions

* The belief in a strong link betweenviolence
andmentalillness is firmly rooted in the minds
of many U.S. citizens. Television, movies and
newspapersregularly foster this view by selec
tive and sensationalizedreporting Steadman
andCocozza,1978.

* In a recentsurvey, membersof the National
Alliance for the Mentally III NAMI, when
askedabout their experiences,consistentlycited
mediasourcesfilm andnewsstoriesaboutmen
tally ill criminals, in particular as primary
contributorsto mental illness stigmaWahl and
Harman, 1989; Wahl, 1992.

DoesResearchSupport
the Public’s Perceptions?

* In a word, NO. There is no empiricalsupport
for the strong connectionthe public assumes
betweenmentaldisorder andviolence, in fact,
prior historyof violenceandcurrentalcoholand
drug abuseare much more accurateindications
of the risk of violence.

* 1970s: Researchin the 1970sbeganto indicate
some relationshipbetweenmental illness and
violence, but not for the direct, strong link
presumedby the public.

* 1980s:Studiescontinuedto showhigherarrest
ratesfor patientsreleasedfrom inpatientmental

hospitals than for the general public. These
studies,however,wereinconsistentin finding
any relationshipsbetween certain psychiatric
diagnosesand violence, except for substance
abuseandantisocialpersonalitydisorder.

* 1990s: The recent NIMH Epidemiological
CatchmentArea Study estimatedthat about 90
percentof personswith current mental illnessesare
not violent within one year Swanson,et al.,
1990.This factalonerefutesthedominantmedia
representationof most personswith mentalill
nesses.In fact, violent behaviorof personswith
mental illnessesrepresentsonly a minor contri
bution to all yiolent crimes.

* Link andcolleagues1992 state,"If a patient
is not having a psychotic episode,or if psy
chiatricproblemsdo not involve psychoticsymp
toms, then he or she is no more likely than the
averagepersonto be involved in violent/illegal
behavior."

* However, certaintypes of symptoms,espec
ially disordersin which peopleperceivethreats
againstthemselves,mayincreasetheprobability
of risk of violence in personswith mental ill
nesses."It maybe thatinappropriatereactionsby
others to psychotic symptoms are involved in
producing the violent illegal behavior." Link,
1992.

* Nevertheless,comparedwith the risk asso
ciatedwith-alcoholismandotherdrugabuse,the
risk associatedwith majormentaldisorders,such
as schizophreniaandaffectivedisorder,is small.
Comparedwith therisk associatedwith the com
bination of male gender,young age, and lower
socioeconomicstatus,the risk of violence pre
sentedby mentaldisorder is modest.

* The bottom line from recentresearchis that
"the studiesto date have shown an increased
risk for violence among [certaini individuals
with mentalillnesscomparedto the generalpop
ulation; mentalillness increasesthe likelihood of
havingaviolent incident."But, "the absoluterisk
posedby mental illness is small, and only a
smallproportionof the violencein our society
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can be attributed to the mentally ill" Mulvey,
1994.

* "Clearly, mentalhealthstatusmakesat besta
trivial contribution to the overall level of
violence in society" Monahan,1992.

What are the Implications?

* Substanceabusepresentsmuch greaterrisks
for violence thandoesmentaldisorder.

* The typeand level of symptomsanddisabil
ities are more important than diagnosesfor
understanding,treating,andpreventingviolent
behaviorin personswith mentalillnesses.

* Violenceamongpersonswith mentalillnesses
maybe causedby manyof the samefactorspro
ducing violence in the general public e.g.,
peoplebecomeviolent whentheyfeel threatened
and when they use alcohol and drugs exces
sively.

* in efforts to predict and treat violence, it is
importantto recognizethat risk fluctuatesover
time. Risk is not a staticpersonalitytrait; violent
behavioris aproductof the interactionsbetween
an individual andhis or her environment.The
level of risk dependson manyfactorsotherthan
mental disorder that vary, thus increasing or
decreasingrisk of violenceby personswith men
tal illnessesCampbell,Stefanand Loder, 1994.

* Appropriate legal protections for persons
receiving various forms of community super
vision are necessaryso that individuals’ rights
are properly balancedwith the community’s
right to protectione.g., legal representationat
hearingsto changethe conditionsof community
supervision.

* It is possible to identify families at risk, but
the nature of effective interventionsis unclear.
Furthermore,we really have not asked, and
thereforedon’t know, what preventiveinterven
tions families andconsumersmight prefer.. It
may be useful to think about "risky environ
ments"ratherthan"risky persons"whenframing
researchquestions.

* To the degreethat supportservicesare avail
able, are used,and are effective, personswith
mental illnessespose no greater threat to the
communitythanotherindividuals. If theseele
mentsarenot in place,somepersonswith men-
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tal illnessesmay commit violent acts that will
lead to their arrest Dvoskin and Steadman,
1994.

* Futureresearchshouldnot only studyrelevant
experiences,but also examinehow theseexper
iencesareinterpretedby consumersandfamilies.

* inadequateattention has beenpaid by re
searchersto violenceagainstpeoplewith mental
illnesses.

* Intensive Case Managementprogramshave
shown considerablepromise for helping the
small group of personswith mental disorders
who areviolent. Dvoskin andSteadman,1994,
and brief inpatient treatmentor crisis stabili
zation services may also be warrantedTask
Force on Homelessnessand SevereMental Ill
ness,1992.

* Futureresearchshouldfocusmore closelyon
welinessmodels,i.e., consumerswhose violent
behavior decreasedafter certain interventions
occurred.

Statementon Violence
by PersonsWith Mental Disorders

This statement was drafted by the John D. and
Catherine T. MacArthur Foundation ResearchNet
work on Mental Health and the Law, under the dir
ectionofJohnMonahan,Ph.D., in collaborationwith
the National StigmaClearinghouse.

"Mentaldisorder"andviolencearecloselylinked
in thepublic mind A combinationof factorspro
motesthis perception:sensationalizedreporting
by the mediawhenevera violent act is com
mitted by "a former mental patient," popular
misuseof psychiatrictermssuchas "psychotic"
and "psychopathic",and exploitation of stock
formulas andnarrow stereotypesby the enter
tainment industry. The public justifies its fear
andrejectionof peoplelabeled"mentallyill," and
attemptsto segregatethemin thecommunity,by
this assumptionof "dangerousness."

The experienceof peoplewith psychiatriccondi
tions andof their family memberspaints a pic
ture dramaticallydifferent from the stereotype.
The resultsof several,recentlarge-scaleresearch
projects concludethat only a weak association
betweenmentaldisorderand violence exists in
the community.Seriousviolenceby peoplewith
majormentaldisordersappearsconcentratedin
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a small fraction of the total number, and
especially those who use alcohol and other
drugs. Mental disorders in sharp contrast to
alcohol anddrug abuseaccountfor a minuscule
portion of the violence that afflicts American
society.

The conclusionsof thosewho usementalhealth
servicesand of their family members,and the
observationsof researchers,suggestthat theway
to reducewhatevermodestrelationshipexists
betweenviolenceandmentaldisorderis to make
accessiblearangeof quality treatmentsincluding
peer-basedprograms,and to eliminatethe stig
ma and discrimination that discourage,some
timesprovoke,andpenalizethosewho seekand
receivehelp for disabling conditions.
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"Bureaucratic culture, embedded
conflict, and personal time con
straints are barriers to making
changein all organizations.Trans
formation requires leaderswith the
vision to see alternativefuturesand
the courageto alter structuresthat
haveoutlived their usefulness."

From DeepChangeby
- ProfessorRobertE. Quinn
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DPA Recommendationsto Task Force on Law,
Violent Crime and SeriousMental Illness

RECOMMENDATION NO. 1

Kentucky Should IncreaseResourcesFor Treat
ing Mentally Ill Prisoners While They Are In
Prison And Establish Additional Community
SupportProgramsor TransitionalFacilities For
PersonsWith Long Term Mental Illness for
PersonsParoled from Incarceration.

RECOMMENDATION NO. 2

The Commonwealthshould realign existing re
sourcesfrom expensive institutional commit
ment or increaseresourcesfor voluntary out
patientcommitmentwith intensivesupervision
by casemanagers.With theserealignedor in
creased resources, no additional changes to
KRS Chapters 202A or 504 are needed to meet
Kentucky’s need to assurethe safety of its com
munities.

RECOMMENDATION NO. 3

Kentucky should shift existing funds from ex
pensive involuntary in-patient programs to
cost-effectivecommunity basedvoluntary out
patient programs to increase long-term solu
tions to violence by persons with mental ill
ness.

RECOMMENDATION NO. 4

Current statutory protections for notice are ade
quate for public safety.

RECOMMENDATION NO. 5

Guilty but mentally ill GBMI provisions
should be eliminated from Kentucky statutesas
they provide no useful public policy function
and are misleading.

Public Protection and Regulation Cabinet
SecretaryLauraM. Douglaschairs the Task

Forceon Law, Violent Crime andSeriousMental
Illness.TaskForcemembersare: EleanorJordan,
David L. Williams, Sheldon Baugh, Laura M.
Douglas,E. DanielCherry, Lou Ann Thompson,
GretchenBrown, PaulMason,TamaraGormley,
ErnestoScorsone,andJack L. Coleman,Jr.

The Departmentof Public Advocacypresented
the following 5 recommendationsto the Task
Force:

DPA Has Longstanding Experience Repre
senting the Mentally Ill. By statute, KRS
Chapter202A andKRS31.1004c,the defender
trial and post-trialdivisionsof DPA are charged
with the statewideresponsibilityto representall
those personsthe state seeksto involuntarily
commit. Under 42 U.S.C. 10801 et.seq.,the Pro
tectionandAdvocacyDivision P & A of DPA
is chargedwith the responsibilityto protect the
rights of individualswith mentalillness. P & A’s
mission statementin part is to "aggressively
opposesystemschangeefforts that could result
in reductionof rights/service

options

No ChangesAre Neededin Kentucky’s stat
utes.Currentstatutesafford the Commonwealth
all the tools necessaryto insurethat the citizens
of Kentucky’scommunitiesaresafeandto insure
the legal andconstitutionalrights of the citizens
of theCommonwealthwhohavea mentalillness
and who havebehavedviolently.

An IntensiveCaseManagementProgram Needs
to be Created. A successfulnational methodof
intensive casemanagement,which is now being
piloted by the Mental Health Division of the
HealthServicesCabinetin 3 Kentuckylocations,
broadlyimplementedin Kentuckywill meetany
existing gaps in Kentucky’s practiceswithout
inappropriately reducing the protections and
liberties of citizens of the Commonwealth.

Summary of 5 DPA Recommendations

1. Kentuckyshouldincreaseresourcesfor treat
ing mentally ill prisonerswhile they are in
prison and establishadditional community
supportprogramsor transitionalfacilitiesfor

29 h
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personswith longterm mentalillnessfor per
sonsparoledfrom incarceration.

2. The Commonwealthshould realign existing
resourcesfrom expensiveinstitutional com

mitment $14,070per patient per year or
increase resourcesfor more cost effective
voluntaryout-patientcommitmentwith inten
sivesupervisionby casemanagers$6,402per
client per year. With theserealignedor in-
creasedresources,no additional changesto
KRS Chapters202A or 504 are needed to
meet Kentucky’s current limited need to
assurethe safetyof its communities.

3. Kentuckyshouldshift existingfundsfrom ex
pensiveinvoluntary in-patient programsto
cost-effective community based voluntary
out-patientprograms to increaselong-term
solutionsto violenceby personswith mental
illness.

4. Current statutoryprotectionsfor notice are
adequatefor public safety.

5. Guilty but mentally ill should be eliminated
from Kentucky statutesas they provide no
useful public policy function and are mis
leading.

DPA’S 5 RECOMMENDATIONS

RecommendationNo. 1

KentuckyShouldIncreaseResourcesFor Treat
ing Mentally Ill Prisoners While They Are In
Prison And Establish Additional Community
Support Programs or Transitional Facilities For
Persons With Long Term Mental Illness for
PersonsParoled from Incarceration.

There is general concernthat without adequate
support,supervision,and monitoring of medi
cation compliance,mentally ill prison releases
will lapse into active psychosisand possible
criminal activity. Lack of outsidementalhealth
placementfacilities and intensivementalhealth
support programs also causes the Kentucky
Parole Board to be reluctantto releasementally
ill prisoners.

According to the Kentucky SubstanceAbuse
And Mental Health Directory, thereare only 4
Transitional Facilities For Persons With Long
TermMental Illnessin Kentucky. Geographical
ly, thesetransitionalfacilities are widely

dispersed. Even more significantly, these facil
ities provide transitionalservicesfor a total of
only 60 long term mentally ill persons. More
transitional or community supportedtreatment
programsandtreatmentprogramsfor long term
mentally ill personswould ensurea successful
reintegrationof mentally ill prisonreleasesback
into mainstreamsociety.

Increasingthe availability andquality of mental
healthservicesin Kentucky’scorrectionalsystem
would improve the mentalhealthof mentally ill
prisonreleases.The KentuckyCorrectionalPsy
chiatric Center KCPC -Operatedby CHR, but
closely associatedwith Correctionsis not large
enoughto treatthe manyprisonerswho arepro
foundly mentally ill. Thoseseverelymentally ill
prisonersfor whom thereis no room at KCPC
mustbe housedelsewhere.Very often they are
held in the SegregationUnit at the Kentucky
StateReformatory.

Under Corrections’mentalhealthprogram,the
mentallyill prisonerswho arethe mostseriously
ill are placedin the most depressingandleast
therapeuticenvironment- locked in individual
cells with iron barsandgatesin the Segregation
Unit. In Corrections’ "Intensive ServicesPro
gram" ISP, almost 40% of those prisonersre
ceiving mentalhealth servicesare held in the
non-therapeuticSegregationUnit. Prisonersin
the ISP see a psychiatristonly oncebriefly each
week. Mentally ill prisonersin the "outpatient"
program see a psychiatristonly once a month.
Kentucky’s mentally ill prisonersdo not receive
adequatemental health treatment and often
regresswhile in prison. When released,their
mentalillnessesareoften moreacutethanwhen
theywere sentto prison.

Greater recognition of the exacerbationof a
person’smental illness from imprisonmentplus
an allocationof moreresourcesfor the treatment
of mental illness in prison and for more com
munity-basedprogramsor transitionaltreatment
programs and facilities will ensuremore re
sponsibleandverifiable behaviorby mentally ill
prison "releases."

RecommendationNo. 2

The Commonwealth should realign existing re
sources from expensive institutional commit
ment or increase resources for voluntary out
patient commitment with intensive supervision
by casemanagers.With theserealignedor in-
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creased resources, no additional changes to
KRS Chapters 202A or 504 are neededto meet
Kentucky’s need to assurethe safetyof its com
munities.

How do we mosteffectively interveneto reduce
the risk of violent behaviorfully respectingthe
legal and constitutionalrights of individual cit
izens? We have several choices: 1 prison, 2
mental institution; or 3 specializedintensive,
voluntaryout-patientmanagementin acommun
ity. Our societalimpulseis to usethe first two
methodsof high control in order to satisfyour
fear for our safety. However, they are very ex
pensivealternativesand seldomprovideperma
nent long-range solutions becausethey most
usuallydo not accountfor theinevitablefact that
we cannotfinancially andconstitutionallyafford
to imprisonor institutionalizeindefinitely. Spec
ialized intensive casemanagementis not only
cost-effectivebut it is the mosteffective at pre
ventingoverthelong haul.Implementedcorrect
ly, specializedintensivecasemanagementhelps
individual clients identify their patternsof be
havior thatleadto violenceandhelpsthemlearn
skills for self-control,interventionsto helpthem
selves,andhavereadyaccessto a casemanager
for the individualizedassistanceneeded.Special-
ized intensivecasemanagementmeetsthe gap
that exists betweenthe comprehensivehuman
resources,including housing,work, food, med
ical cases,support and common sensehelp a
personwith mentalillness needs.

Specializedintensive case managementis the
maintenancein the community of mentally ill
peoplewith a history of violence by providing
thosepersonswhat they needphysically, psy
chologically and emotionally on a continuous,
not periodic,basis,to successfullymanagetheir
fear and anger permanentlywith non-violent
skills. For a completedescriptionof this method
of management.JoelA. Dvoskin, Ph.D.,Henry J.
Steadman, Ph.D., Using Intensive Case Man
agementto ReduceViolenceby Mentally Ill Persons
in theCommunity,HospitalandCommunityPsy
chiatry, Vol. 45, No. 7 July 1994 at 679. With
training andsupport from a casemanager,per
sonsin this programchoosehospitalizationas an
intervention when appropriate,having learned
that it is a helpful alternativewithin the sup
portive contextof this program.Under this vol
untaryapproach,clientsaccessthe hospitalmore
frequentlybut arehospitalizedfor fewer days.

The core structuralprinciples of intensivecase

managementare basedon what is known from
substanceabuserelapsepreventionmodels:

1 progressiverisk reductionstrategy;
2 extendsbeyond the mental health service

system;
3 integrated into all relevant community

agencies, e.g., criminal justice, human
services;

4 power to conveneproviders;
5 consumerand family help design the pro

gram.

The casemanagerssupervisingthe clientshave
the following characteristics:theyoperateon an
integratedteamapproach,with small caseloads,
providing individualized assistance,longitud
inally, and they are adaptableto the client’s
changing needs and capable of crossing the
boundariesof humanservicebureaucracies,24
hour responsecapacity,andwraparoundfunds
for the client’s socialandpsychologicalneeds.

The casemanagerhelps the client identify the
patternsof violence. The managerhelps the
client transferor developthe skills to dealwith
theserisk-ladencircumstances.There is a plan
for relapseor predictablefailures so the risk of
violence to self or others is reduced.The mOre
options the client has to deal with fear and
anger, the lesslikely the client will handlethese
stressorswith violence.

At $17.00per client per diem, specializedinten
sive casemanagementis dramaticallyless costly
than Kentucky’s institutional costs which can
rangefrom $270 - $497 per client per diem. No
statutorychangesare neededto implement this
program in Kentucky only realignmentof re
sourcesis needed.

RecommendationNo. 3

Kentuckyshould shift existing funds from ex
pensive involuntary in-patient programs to
cost-effectivecommunity basedvoluntaryout
patient programsto increaselong-term solu
tions to violence by persons with mental ill
ness.

InstitutionalCommitmentCostly.It is extraord
inarily expensiveto housea personin a mental
healthinstitutionin Kentucky.Theper clientper
diem, yearly, and total institution costs of Ken
tucky’s mentalhealthinstitutions for the fiscal
year endingJune30, 1996 are:
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A total of $80,834,357are spentyearly to house
5,745personsanunduplicatedcount in these5
stateinstitutionsat an overall yearly per patient
costof $14,070.38.

Out-Patient Costsare Reasonable.The estimated
per client per diem costfor specializedintensive
out-patientcasemanagementin Kentuckybased
on the experienceof the 3 pilot programs is:
$17.54.The yearly costis $6,402.10.

Client Compliance. Voluntary out-patientcom
mitment to a specializedintensive case man
agementprogramwill improvecompliancewith
treatmentand decreasethe numberof days of
hospitalizationbut it "...remainswidely under
utilized." See Torrey, M.D., Kaplan, J.D., "A
National Survey of the Use of OutpatientCom
mitment," Psychiatric Services, Vol. 46, No. 8
Aug. 1995 at 778, 783. copy attached.

*KCPC costs only reflect those suppliedby the
Departmentof Mental Healthand not the costs
of meals,maintenanceof buildings,etc.supplied
by the Departmentof Correctionssince KCPC is
under their umbrella.

RECOMMENDATION NO. 4

Current statutory protections for notice are ade
quate for public safety.

Currentprotectionsfor notice provided under
KRS Chapter202A areadequatefor public safe
ty. Modifications suchthose abovewould only
hinderindividualsaccessto voluntary treatment,
inflame public andmediastereotypes,andcom
plicate dischargeplanning.

There are apparentlythree generalmodels for
notificationwhich might be the basisfor letting

32

individualsor communitiesknow thata person
is beingreleasedfrom a psychiatrichospital.All
are problematic in terms of the individual
patient’saccessto treatmentandprivacy.

Most problematicis the concept of community
notification. Oneneedonly to examinethe hys
teria aroundTodd Ice’s initial communityplace
ment to note the potential results of such pro
posals. Police officers and elected officials
suddenlybecamequalified to judge an individ
ual’s dangerousness.Television crews camped
across the street from Central State Hospital,
hopingto get footageof the "psychotickiller" for
theeveningnews. Neighborhoodgroupsspread
wild rumors of child molestersand murderers
walking the streets in their communities.Any
modelof communitynotification, in conjunction
with media stereotypes,would have similar
disastrous effects on discharge planning for
individuals in psychiatrichospitals.

TheVictim IdentificationandNotification Every
day VINE system is a telephonesystem in
which an individual characterizinghimself as a
"victim" can registera personalPIN number,a
personalphonenumber,andreceiveinformation
aboutan identified incarceratedinmate.The in-
mate’scustodial status, location,paroleeligibil
ity, andsentenceexpirationdatecanbeaccessed.
VINE is alsoa computerizednotification system
that allows personscharacterizingthemselvesas
victims to receivea phonecall when an inmate
is released.Attempts to contact the registered
victim go on until the person is located. There
are obviousproblemswith a parallel systemof
notification specific to persons in psychiatric
hospitals.Thereis no apparentscreeningprocess
to theVINE system,meaningthat any individual
who wants to accessinformationcould do so.

FACILITY PER DIEM YEARLY TOTAL
PER CLIENT PER CLIENT INSTITUTION COSTS

1 WesternState $270.67 $17,714.23 $21,310,217
2 KCPC* $203.04 $ 5,451.19 $ 6,830,339
3 EasternState $398.47 $14,162.47 $19,926,601
4 CentralState $402.36 $14,577.99 $18,791,023
5 Hazard $497.87 $23,568.60 $13,976,177
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This wouldcreatea tremendousdisincentivefor
individuals who want to discreetly accessin
patienttreatmentandlikely increasetheneedfor
involuntarycommitmentproceedingsandforced
treatment. It would alsoincreasetheprobability
of publichistrionicssuchas thosethat tookplace
in dischargeplanningfor Todd Ice.

Anotherproposalinvolves individualsconfined
to a psychiatric hospital who have threatened
others. Under this proposal, the threatened
individual should automaticallyreceive prior
noticeof a pendingdischarge.Thereare several
problemsrelatedto the logisticsof such a pro
posal.Undercurrentlaw, treatingmentalhealth
professionalscannot legally releasea mentally
ill individual who posesa threat to others.KRS
202A.400 is clear that seekingcivil commitment
fulfills the "duty to takereasonableprecautionto
provideprotectionfrom violentbehavior." Infor
mation received by mentalhealthprofessionals
at psychiatrichospitalsis often secondhandor
provided by individuals with an incentive to
keepthe patientheld involuntarily. Notification
of individuals that a involuntarily patient is
beingreleasedis inherentlycontradictoryof the
standardsof KRS 202A. A hospitalreleasingan
individual from involuntary commitment be
causetheyarenot dangerousmight alsobe noti
fying personsin thecommunityof thatdischarge
for reasonsthat could only relate to danger
ousness.

RecommendationNo. 5

Guilty but mentally ill GBMI provisions
should be eliminated from Kentucky statutesas
they provide no useful public policy function
and are misleading.

TheGBMI statuteis "essentiallymeaninglessand
inherentlyconfusing."Mitchell v. Commonwealth,
781 S.W.2d510, 514 Ky. 1990 Leibson& Lam-
bert, JJ. dissenting.A GBMI "finding is, for all
practicalpurposes,emptyof legalconsequences."
Id. at 513. By any measure,the statuteis vague
andnot rationally designedto advanceanylegi
timate state interest.Kentuckylaw has long re
cognizedtheright to presentaninsanitydefense.
Graham v. Commonwealth,B.M. Reports,pp. 587-
5971855.The right is so well establishedthat it
rises to the level of a constitutionalright under
Sections2 and 11 of our Constitution.See also
KRS 504.020.That right is substantiallynegated
by the GBMI statutes.

"The movement throughout the country for
GBMI statuteswas in responseto thepublic out
cry that followed when John W. Hinckley, Jr.,
was foundnot guilty by reasonof insanityof the
attemptedassassinationof PresidentReagan...Of
course,the Hinckley acquittalfollowed from the
federal rule then in place burdeningthe prose
cution with the almost impossibletaskof prov
ing the negative, that the defendantwas not
insane. This illogical version of the insanity
defensewas never applied in Kentucky... KRS
504.120placesthe burdensquarelyon the defen
dant,whereit belongs,to provehis insanity.The
bizarre result in the Hinckley casehas always
beenonly a remotepossibility in Kentucky,and
the Guilty But Mentally Ill statutewas at bestan
unnecessaryreaction."Mitchell, supra, at 513-14.

Proponentsof the GBMI statuteclaim it guaran
teesa defendanttreatmentwhile in prison.Jus
tice Leibson in his dissentin Mitchell, supra, at
513 stated:

The only arguabledifference is that dur
ing incarceration treatmentwill be pro
vided if neededand if available.This is
really a distinction without a difference
becauseother statutesproviding care for
the mentally ill coverthe sameterritory.

Additionally, anyclaim of treatmentis simplyan
"illusion." See"Guilty but Mentally Ill - Statute’s
Promiseof InmateTreatmentis Mostly an Illu
sion," TheCourier-Journal October29, 1989. "It
simply is not true’ that being found guilty but
mentally ill ensurestreatmentin prison, said
JaneThompson,Director of the Kentucky State
Reformatory’sprogramfor mentallyill inmates."
See"Guilty but Mentally Ill’ CalledMeaningless
Verdict," TheCourier-JournalJuly 17, 1994.

TheGBMI statuteoperatesto convict defendants
who would otherwise have been legitimately
acquittedunderNGRI. It is veryconfusingto the
jurors. The instructionsgiven in criminal trials
fail to inform thejurors thata verdict of NGRI is
requiredif the jurors are convinced of a defen
dant’slegal insanity.The GBMI verdict thenacts
as a compromisebecausethe promiseof treat
ment luresjurors into returning it. Contrary to
the statute,a personfoundGBMI is not guaran
teedtreatment.In essence,afraud is perpetrated
upon jurors by giving them inaccurateinforma
tion. The inescapablereality is that GBMI ver
dicts mislead jurors andtherebyensureconvic
tion:
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[Jiurors will misusethe [GBMIJ verdict as
a compromisedevice, finding someone
EGBMI] when a finding of [NGRI] might
havebeenmoreappropriate;the verdict is
a legal hoaxor fraud,a political response
to public outrageabouta particular case,
and it gives the illusion that something
positive has been done when in reality
therehasbeenlittle if anychangein what
happensto criminal defendantspleading
incapacity...Mackay,Post-Hinckley Insanity
in the U.S.A.,1988 Crim.L.R. 88, 92 citing
Brakel et. al, The Mentally Disabled and the
Law AmericanBar Foundation1985,3rd
ed.,at p. 715.

See also Slovenko, The Insanity Defense in the
Wakeof Hinckley Trial, 14 RutgersL.J. 373, 393-
394 1983:

The GBMI verdict hoodwinksthe jury in
the decisionalprocess.Given two guilty
verdict options, the odds are increased
that a jury will return a GBMI verdict
rather than one of [NGRI]. Juries think
that GBMI is a compromiseor middle
ground becauseit soundsexculpatory -

‘guilty mentally ill.’ It would sound
morecondemnatoryif it said ‘guilty and
mentally ill.’ The verdict is not a middle
ground, but can be describedas a mis
leadingdistinctionwithouta difference:it
is another guilty verdict. The ‘[GBMII’
verdict could just as well be guilty but

‘cirrhotic’ or ‘guilty but flat feet.’ The
defendantis found guilty, convictedand
imprisoned.He will get specialattention
if he needsit, as will any other prisoner.
Id. at 393-94.

"The GBMI verdict is predictably reducing the
number of NGRI pleas as well as NGRI ver
dicts... [T]he GBMI verdict amounts to a dis
guised abolition of NGRI and gives juries an
‘easy way out’ to avoid grapplingwith difficult
issues of guilt, innocenceand insanity." Id. at
394-395.

In Brown v. Commonwealth,934 S.W.2d 242 Ky.
1996 the KentuckySupremeCourt,while deter
mining that the case did not have sufficient
evidenceintroduced about the effects of GBMI,
neverthelesscommentedon its view of GBMI:

"[Tihe Legislature,with passageof KRS
504.120-- .150, hasput into placea system
lacking in adequate funding, and has
takenno positive measuresto correctthis
deficiency, thus falling clearly in con
traventionof its own mandatefor treat
ment of individuals found to be GBMI.
We are indeed gravely troubled by a
methodof punishmentwhich appearsto
be nothingmore thana charade,cloaked
in a verdict, GBMI, which amounts to
nothingmorethanan oxymoronicterm of
art." Id. at 245.

ORGANIZING GENIUS: The Secretsof Creative Collaboration - WarrenBennis
A recent survey by The Economistfound that among seniorexecutivesof international firms, 61 per cent said that
"teams of leaders’ will have the most influence on their organizations in the next decade;only 14 per cent said ‘one
leader."

Warren Bennis offered his insight into what makes a Great Group by laying 15 basic lessons that helped them
achieve success:

* Greatness starts with superb people
* Every Great Group has a superb leader
* Great Groups and great leaders create eachother
* The leaders of Great Groups love talent and know

where to find it
* Great Groups are full of talented peoplewho can

work together
* Great Groups think they are on a mission from

God
* Every Great Group is an island - but has a bridge

to the mainland

* Great Groups see themselvesas winning
underdogs

* Great Groups always have an enemy
* People in Great Groups have no distractions
* Great Groups are optimistic, not realistic
* In Great Groups, the right person has the right job
* The leaders of Great Groups give them what they

need and free them from the rest
* Great Groups always deliver a product
* Great work is its own reward

According to Bennis, at the heart of every Great Group is a Dream, a spiritual project; to use an overusedphrase,
it’s the vision thing. That is the animating sourceof energy for these groups.

WarrenBennis is DistinguishedProfessorof BusinessAdministrationandfoundingChairman of The LeadershipInstitute at
theUniz;ersityof SouthernCalifornia. In a career that hasspannedmore than 45 years,he hasauthoredor edited25 booksand
has taught in Europe. SouthAmericanand Asia.
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Do We NeedCriminal DefenseAttorneys
in This Hostile World?

"Lock them up quicker and longer and without the
disruptive interferenceofa defenseattorney," seems
to be the roar of the day. Do we really need
criminaldefenseattorneyswhodelay,raisetech
nicalities,andwho do not seekthe community’s
best interest? Assailing defenseattorneysis a
dangerouspopularmoderndaysport.

It is self-evidentthat judgesare essentialto our
criminal justicesystem.Judgesareneutralarbi
tersof the disputewho apply the law fairly and
consistently,no matterwhat thepolitical or pub
lic sentiment.Professionalsportswould not last
long without good umpires.

It is self-evidentthat prosecutorsare crucial to
our justice system. Kentucky’s Commonwealth
andCountyAttorneyshavethe legal and ethical
duty to seekresultsfor our communitiesthat are
genuinelyjust. Our systemrestson the funda
mentalprinciplethat victimsarenotprosecutors’
clients,societyis theclient of prosecutors.While
mostprosecutorsunderstandablydeferto victim
preferences,theprosecutor’sduty is greaterthan
that of the individualvictim. We longagoaban
donedthe impulseof vigilantism for the sober
practiceof justice. Prosecutorsarenot charged
with obtainingconvictionsat all costs.Sincethe
prosecutorrepresentsthe community, just re
sults, not a conviction is the goal of the pro
secutor.

However, it is barely evident that criminal de
fenseattorneysandpublic defendersare critical
to Kentucky’s criminal justice system.Criminal
defenseattorneysrepresentthe interestsof an
individual client, not the interests of society.
While this conceptmay be counterintuitive in
thepublic’sunderstandingof thecriminal justice
context, it is crystalclear to uswhenwethink of
going to a private attorney in a civil matter
wherewe wantour individual interestsfrom our
individualperspectiverepresentedwith vigor. In
that civil matter, we want our interests,not
society’s,representedto the fullest.

Criminal defenseattorneysraise what popular
myth labels technicalitieswhen in fact theseso
called technicalitiesarethe rulesthe systemhas
developedover decadesof experienceto assure
fair processand reliable results. Processeslike
fair notice,a right to rebut evidence,enough

time to preparefor complexlegal work.

Mostpeopledo not appreciatethe role of a crim
inal defenseattorney in the abstract.However,
peopleimplicitly understandthe importanceof
acriminal defenseattorneywhentheyor a mem
ber of their family is accusedof a crime and is
lockedaway.Judgesdon’t advancethe interests
of the citizen-accused.Neither do prosecutors.
That’s not their jobs. Butcriminal defenseattor
neys do, and our decisionshave integrity be
causeall the interestsareon the tablebefore the
decisions are made. Integrity is in society’s
interest.

Our Americanjusticesystemis heraldedaround
the world andincreasinglycopiedby developing
democracies.It is a systemthat better thanany
other in history producesreliable resultswhich
are just, while honoringthe sacrednessof indiv
idual liberties. The integrity of the system is
deeply dependenton the fairnessof the judge,
the competenceof theprosecution,andtheexist
enceof criminal defenseattorneyswhovigorous
ly representindividuals.When we convict citi
zens,we better be sure. When we sentencefel
low Kentuckians,it betterbe punishmentthat is
just. High performing judges,prosecutorsand
criminal defenseattorneys inspire confidence
necessaryfor the systemto work over the long
haul. We cannotdo without anyof them,even
criminal defenseattorneys.

As explainedby acclaimed legal ethics expert,
MonroeFreedman,in minimizing,ridiculing and
attacking the zealousadvocacyof criminal de
fense lawyers, "we not only do damageto the
public interest,but we alsoendangera precious
safeguardthatanyoneof us mayhaveoccasion
to call upon if we shouldcometo needour own
championagainsta hostileworld."

Jerry Cox, President
Ky. Associationof Criminal DefenseLawyers

TheKentuckyAssociationofCriminal DefenseLawyershasas its
purposeto foster, maintainand encouragea high standardof inte
grity. independenceand expertiseof thecriminal defenseattorney:
and to strivefor justice, respectand dignity for criminal defense
lawyers, defendantsand theentire criminal justicesystemconsis
tent with theKentuckyand United StatesConstitutions. For mem
bership information,contact Linda DeBord,Ex. Dir. at 3300 Maple
Leaf Drive, LaGrange,Kentucky40031; Tel: 502243-1418.
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Plain View

Wright v. Commonwealth
1997 WL 283384Ky.App. 1997

TheCourt of Appealshasdecidedto publishthis
casewhich originally was renderedon April 4,
1997.It cameto the Court on a conditionalplea
of guilty.

A call cameto the Corbin Police that a manat a
servicestationwascarryingaconcealedweapon.
Offficer Heltonwent to the station,whereaclerk
told him thatthepersonwasin anearbyparking
lot and that therewas a womanwith him. The
officer approachedWright,who got out, andno
ticed a bulge under his coat. When asked,
Wright admittedthat he wascarrying a gun. A
frisk locatedthe gun. After Wright was placed
into the officer’s car, the womanwas asked to
get out. Heltonthensearchedthe interior of the
car, includinga caseandabagwhich contained
drugs.A police dog cameandhelped locate a
compartmentin the car which containedmore
drugs. Another searchof the car later revealed
more drugsunder the dashboard.

A suppressionmotion was filed. Wright con
tendedthat becausehe hadbeenplacedin the
car before it wassearchedandbecausethe wo
manwasoutsideof the car that the searchof the
car could not bejustified as a searchincident to
an arrest.New York v. Belton,453 U.S. 454 1981
held that the interior of a car, including all
containerstherein,couldbe searchedincidentto
a lawful arrest.Wright soughtto distinguishBe!
ton by usingClark v. Commonwealth,868 S.W.2d
1010 Ky.App. 1993.Significantly, Clark was a
casein which the Court relied extensivelyupon
Section Ten. In Clark, the defendanthad been
arrested for a traffic violation rather than a
criminal offense,a factor which the Court found
distinguishedthe casefrom Belton. Further, the
Court in Clark found that becauseClark was
placed in the car, "there is no suggestionthat
Nutter couldhavegottenbackto the Tempo.As
such, the ‘search incident’ was not properly
limited to the areawithin Nutter’s immediate
control,from whicha weaponcould bedrawn..."
Id. 868 S.W. 2d at 108. Finally, the Court dis
tinguishedBelton by observingthat the search
took 30-40 minutesafter the arrest.

In the instant case, the
Court was unpersuaded
by Clark. TheCourtnoted
that in Clark "approxi
mately forty minutes
passedbetweenthe time
of his arrestand the time
the car was searched...the
recorddoesnot showthat aninordinateamount
of time passedbetweenWright’s arrestandOf
ficer Helton’s initial searchof the vehicle."

The Court expressedits holding as follows:
"Clark doesnot apply to warrantlessautomobile
searcheswhich are conductedcontemporaen
ouslyto anarrest.Whereawarrantlesssearchof
the vehicleis conductedcontemporaneouslywith
the arrestof the vehicle’s occupants,thefact that
the occupantshavebeenhandcuffedandplaced
in thebackof a policecar wherethey havelittle
chanceof escapedoesnot render the searchin
valid or any evidenceseizedin such a search
subjectot suppression."

TheCourt takespainsto distinguishClark. How
ever, it is clear that the Court is stating that it
doesnot matterthat a driver is placedin apolice
cruiserprior to the search,even thoughtClark
explicitly relied upon that fact to distinguish
Belton. Clark hadremainedfaithful to the notion
that searchincident to arresthad as its primary
purposethe protectionof the policeofficer. This
casecuts loose of thosemoorings. Finally, it is
disappointingthat theCourt saysnothingabout
Section Ten. Clark was an explicit Section Ten
case.This caseabandonsthat analysis.

UnitedStatesv. Rapa
1997 WL 276416 6th Cir. 1997

The Sixth Circuit has issuedan opinion on the
openfields doctrine.While the opinion is highly
fact found, it also reaffirms the Sixth Circuit’s
opinions regarding the scope of this doctrine
recognizedin Hester v. United States,265 U.S. 57
1924 andOliver v. United States1984.

Here, the Michigan Departmentof NaturalRe
sourcescameonto Rapa’sproperty thathe was

Ernie Lewis
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developing.This occurredon severaloccasions,
resultedin taking samplesto determinewhether
he was developingan areawithout a wetlands
permit, and finally resultedin the issuanceof
searchwarrants.

Rapacontendedthat the 175 acre areawas not
an openfield, wassurroundedby fencing, and
that his presenceat the time of the entry ex
hibited a reasonableexpectationof privacy.

TheSixth Circuit, in a 2-1 opinion,overruledthe
trial court andheld that the 175 acreswere an
open field, and that the warrantlessentry and
seizureof sampleswas not unreasonableor il
legal.TheCourt demonstratesthebreadthof the
doctrine: "The SupremeCourthasdefinedopen
fields so broadly that, for constitutionalpur
poses,evenproperty that is netierhopen nor a
field...canbe treatedas an open field...The Dow
court held that evena 2000 acreindustrial com
plex is ‘more comparableto an openfield’ than
to curtilagein which a landownerhasa reason
ableexpectationof privacy."

school setting. This wasa questionleft open in
TLO. Thus, in Wisconsin,wherethe schoolini
tiatesthe search,but hasapoliceofficer conduct
it, such a search can be accomplishedbased
upon a mere reasonablesuspicion. "Although
T.L.O. did not addressthis question, we con
cludethat anapplicationof the T.L.O. reasonable
groundsstandard,andnot probablecause,to a
searchconductedby a school liaison officer at
the requestof and in conjunctionwith school
officials of a student reasonablysuspectedof
carryingadangerousweaponon schoolgrounds
is consistentwith both the special needs of
public schools recognizedin T.L.O. and with
decisionsby courtsin otherjurisdictions."

Ernie Lewis
Public Advocate
100 Fair OaksLane, Suite302
Frankfort, KY 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: elewis@dpa.state.ky.us

The Court also rejected the defendant’sdis
tinction regardinghis presenceat the time of the
search."Although a landownerwho is present
and attemptingto bar entry may have a sub
jectiveexpectationof privacy, theSupremeCourt
has rejected‘the suggestionthat steps takento
protect privacy establish that expectationsof
privacy in an open field are legitimate."

Short View

1. Statev. Simon,1997 WL 270531 Ohio App.
9 Dist.. Thegood faith exceptiondoesnot apply
to a mistake of fact madeduring a warrantless
search.Thus, evidencelocatedin a defendant’s
apartmenthad to be suppressedwherethe evi
dencewas locatedin the apartmentitself rather
than in a public area as believed by the po
lice."An exceptionto the warrantrequirementis
not justified here becauseexclusion of this
evidence would sanctionnegligenceof police
officers. Suppressionof the evidenceat issue,
therefore,promotesthe deterrentpurposeof the
exclusionaryrule."

2. In re AngeliaD.B., 564N.W.2d 682Wisc.Sup.
Ct. 6/20/97. TLO applies evenunder the cir
cumstancesof apolicesearchof a studentin the

Quite suddenlyand without warning,
Herb fell victim to the old adage,
"If you don’t use it, you lose it."

I I
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Public Advocacy SeeksNominations
An Awards SearchCommitteewill recommendtwo recipientsto the Public Advocate for eachof the
following 3 awardsfor thePublic Advocateto makethefinal selection.ContactTina Meadowsat 100 Fair
Oaks Lane, Suite 302, Frankfort, Kentucky 40601; Tel: 502 564-8006; Fax: 502 564-7890; E-mail:
tmeadows@dpa.state.ky.usfor a nominationform. All nominationsarerequiredto be submittedon this
form by March 1, 1998.

GIDEON Awuw: TRUMPETING COUNSEL FOR KENTUCKY’S PooR
In celebrationof the 30th Anniversary of the U.S. SupremeCourt’s landmark decision in Gideon v.
Wainwright, 372 U.S. 335 1963, DPA establishedtheGideonAward in 1993. The awardis presentedat the
Annual DPA Public DefenderConferenceto the personwho hasdemonstratedextraordinarycommitment to
equal justice andwho hascourageouslyadvancedtheright to counselfor the poor in Kentucky.

1993 GideonAward Recipient
* J. Vincent Aprile, II, DPA GeneralCounsel

1994 GideonAward Recipients
* DanielT. Goyetteandthe

JeffersonDistrict Public Defender’sOffice

1995 GideonAward Recipient
* Larry H. Marshall, DPA AppealsBranch

DPA’s FrankfortOffice

1996 GideonAward Recipient
* Jim Cox, DPA’s SomersetOffice Director

1997 GideonAward Recipient
* Allison Connelly, Clinical Professorof Law, University of Kentucky

RosaParksAward for Advocacy for the Poor: Non-Attorney

Establishedin 1995, theRosa ParksAward is presentedat theAnnual DPA ConferenceandtheAnnual
ProfessionalSupportStaff Conferenceto the nonattorneywho hasgalvanizedother peopleinto action
throughtheir dedication,service, sacrificeandcommitmentto the poor. After RosaParkswasconvictedof
violating theAlabamabus segregationlaw, Martin Luther King said, "I want it to be knownthat we’re going
to work with grim and bold determinationto gain justice...And we arenot wrong....If we arewrongjustice
is a lie. And we aredetermined...towork andfight until justiceruns down like waterandrighteousnesslike
a mighty stream."

1995 Rosa ParksAward Recipient
* Cris Brown,Paralegal,Capital Trial Unit

1996RosaParksAward Recipient
* Tina Meadows,ExecutiveSecretaryfor Deputy Public Advocate

1997RosaParksAward Recipient
* Bill Curtis, ResearchAnalyst, Law OperationsDivision

ri
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NelsonMandela Lifetime DefenseCounselAchievement Award:
SystemwideLeadership

Establishedin 1997 to honoran attorneyfor a lifetime of dedicatedservicesandoutstandingachievements
in providing, supporting,andleadingin a systematicway theincreasein the right to counselfor Kentucky
indigentcriminal defendants.The attorneyshould haveat leasttwo decadesof efforts in this regard. The
Award is presentedat theAnnual Public DefenderConference.NelsonMandelawasthe recipientof the 1993
Nobel PeacePrize,Presidentof theAfrican NationalCongressandheadof theAnti-Apartheidmovement.
His life is an epicof struggle,setback,renewalhopeandtriumph with a quartercenturyof it behindbars.
His autobiographyended,"I havewalkedthe long road to freedom.I havetried not to father; I havemade
misstepsalongthe way. But I havediscoveredthe secretthatafterclimbing a greathill, one only finds that
therearemanymore hills to climb... I can restonly for a moment,for with freedomcomeresponsibilities,
and I darenot linger, for my long walk is not yetended."

1997 NelsonMan.dellaLifetimeAchievementRecipient
* RobertW. Carran,Attorneyat Law, Covington,Kentucky

Membersof the AwardsSearchCommitteeare:

JohnNiland, DPA ContractAdministrator,Eli.zabethtown,Ky.
DanGoyette, Director, JeffersonDistrict Public Defender’sOffice, Louisville, Ky.
Christy Wade,Legal Secretary,Hopkinsville Office, Hopkinsville,Ky.
Tina Scott, Paralegal,Post-ConvictionUnit, Frankfort,Ky.
Ed Monahan,DeputyPublic Advocate,Frankfort, Ky., Chair of the Awards Committee

...........

Evidence & PreservationManual
3rd Ed. 1997

The KentuckyDepartmentof PublicAdvocacy’s1997Evidence& Preservation
Manual 3rd Ed. is availablefor $39.00, including postage& handling. This
work includestheentire text of the Kentucky Rulesof Evidence,Commentary
to each rule written by JeffersonDistrict AssistantPublic DefenderDavid
Niehaus,an article on preservationby Marie Allison, Julie Namkin & Bruce
Hackett,a table of caseswhich have cited to the KRE andotherevidenceand
preservationarticles.

Sendcheckmadepayableto KentuckyStateTreasurer to:

Tina Meadows,Education& Development
Departmentof Public Advocacy
100 FairOaksLane,Suite302
Frankfort,Kentucky40601
Tel: 502 564-8006;Fax: 502 564-7890
E-mail: tmeadows@dpa.state.ky.us
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Interview With Commissioner Kelly

In late 1996, Ralph Kelly was hired to head
Kentucky’snew Departmentof JuvenileJustice
DJJ. The departmentwas createdby the Ken
tucky Legislatureearlierin that sameyear.Kelly
arrived in Kentucky with considerableexperi
ence in the area of juvenile justice. His career
pathbeganat a boy’s home in New York City.
Kelly workedhis way through the ranksto the
position of Director of the Division of Human
Servicesin New Jersey.In that position, Kelly
was responsible for the residential treatment
programsfor delinquentjuveniles in the New
Jersey system.Kelly’s experiencehas been an
enormousassetto Kentucky.

CommissionerKelly arrived in Kentucky fol
lowing a turbulentperiod in the state’s juvenile
justice system. Problemsat some of the state
treatmentcentershadbeenwidelypublicized.As
a result of thesereports, Kentucky’s juvenile
justice systemcame under intense,statewide
scrutiny. Within a short period of time, actions
were takenon the federal level by the Depart
ment of Justice to improve conditions at the
treatmentcenters.

In 1995,pursuantto the Civil Rights of Institu
tionalizedPersonsAct CRIPA, 42 U.S.C.Section
1997, the Departmentof Justiceinvestigatedfive
juvenile treatment centers in Kentucky and
found the facffities to be deficient in several
areas.Practiceswhich causedconcernwere: in-
adequateabuseinvestigationprocedures,impro
per useof isolationrooms,substandardenviron
mentalconditionswhich often raised issuesof
safety, inadequatecounselingand treatmentof
youths, inadequateafter care programs,vague
andineffectiveeducationalgoals,andinadequate
mental/medicalhealth attention. Kentuckyen
teredinto a consentdecreewith the Department
of Justicein a cooperativeeffort to bring the
juvenile treatmentcentersinto compliancewith
constitutionalrequirements.

In the sameyear,Kentucky’sjuvenilesystemsuf
feredanattackon anotherfront. In afederalsuit,
M.K. v. Wallace, CaseNo. 93-213 E.D. Ky. 1995,
a younggirl filed a Section1983 action.The juv
enile statedthat shehadbeencommitted to the
Cabinetfor Famffies andChildrenwithout legal
representationat her adjudication.She further

stated that she hadnot received the advice of
counselat anytimeduringher periodof confine
ment. Pursuantto this suit, Kentuckyentereda
memorandumof agreementto provide a state
wide systemof legal servicesto children com
mitted to the Cabinet for FamiliesandChildren
now the Departmentof JuvenileJustice.The
Departmentof Public Advocacy’sJuvenileUnit
is the current provider of the legal services
requiredby the memorandumof agreement.

CommissionerKelly, awareof theturmoil within
Kentucky’s juvenile system, took up the chal
lengeof implementingchange.Since taking the
position,many of the Commissioner’spriorities
havebeendictatedby the terms of the federal
consentdecree.This burdenhasnot prevented
Kelly from implementing plans for changes
which will enrich DJJ beyond CRIPA require
ments. Some of theseplans were identified in
House Bill 117. Identified strategies for the
future include plans to create and implement
programsdesignedto preventdelinquency,in
tensify follow-up plans,andexpandsupportive
follow-up services.The bill also statesthat DJJ
will beresponsiblefor educatingcourtpersonnel
andschoolofficials on issuesrelatedto juvenile
delinquency.

CommissionerKelly’s administrationhas taken
considerablestepstowardscreatingpoliciesand
procedureswhichcomply withCRIPAstandards
anddepartmentalgoals.Kelly’s accomplishments
to this date include: establishinga training
academyfor all staffmemberswhowill be coun
selors in juvenile treatmentcenters;hiring and
training additionalstaff; reorganizingthe entire
Departmentof Juvenile Justice; initiating the
designof additional treatmentcenters;revising
several internal proceduresinvolving medical
and psychiatric procedures;modifying proce
duresinvolving the useof isolation rooms;and
implementingplansfor improving the monitor
ing of educationalissues.

In a recent interview, the Commissionerdis
cussedsomeof the department’snew policies.
He also took the time to explain the rationale
andpurposebehindsomeof the changes.

I I
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The Commissionerstatedthat the training aca
demyhadheldits first graduationceremonyand
that the whole training experienceseemedto be
positivefor new andcontinuingstaff members.
In conjunction with staff training, treatment
programsare being revised to make sure that
staff membersrecognized that their primary
focus should be on the youths. Kelly believes
that building strong relationships between
youths and staff is very important. The tech
niquestaught in training emphasizeopencom
munication as a method for increasing the
effectivenessof the treatmentprocess.Kelly also
stated that fair disciplinary procedureswere
anotherimportant componentof treatment.All
thesefactorswork together to create a strong,
youthorientedtreatmentprogram.In aneffort to
reinforcethistreatmentphilosophy,counselorsat
treatmentcentersarenow calledyouth workers.

When asked about the issue of medication,the
Commissioner firmly stated that DJJ’s phil
osophywas to avoid medicatinga child unless
absolutely necessary.Kelly identified severe
depressionor hyperactivity as circumstances
where medicationwould be appropriate.Kelly
also said that a good treatmentprogram does
not needto medicateto control a child’s be
havior. The rational behind this philosophy is
that a child must be able to cope in a law
abiding society andbeing medicatedfor life is
not a feasible reality for most people. Kelly
believes that the best treatmentprograms are
designedto enable kids to function in society
without medication.

The Commissionerstatedthat DJJ will be hiring
psychologistsor social workers for each facility
to ensure that the juveniles will be receiving
adequatementalhealthattention.DJJ also plans
to hire apsychiatristfor eachfacility whowill be
availableatleastfour hoursper week.Therewill
bea Mental HealthDirectorwithin DJJ whowill
be co-ordinatingtheseservices.It is hopedthat
thecombinationof thenew mentalhealthstand
ards andthe increasednumberof mentalhealth
professionalswifi ensurethat every youth will
receiveappropriateattentionandserviceswhile
at the treatmentcenters.

Kelly believesthat kids who assaultstaff should
be takenback to court if the child has an as
saultive history at the facility. Kelly feels very
stronglythatstaff mustteachthe child that there
are limits on the degreeof rebellious behavior
that will be tolerated.Kelly is in favor of pro

I I

secutingkids for assaultivebehavior because
everyoneat a facility hasthe right to feel safe-

including staff members.

Whenaskedwhetherhe plannedto maketreat
ment programsconsistentacrossthe state,Kelly
explained that several treatment centershave
more specific focuses.For example,Greenriver
TreatmentCenteris runas a bootcampfor boys.
TheCommissionerstatedthatthephilosophybe
hind boot campsis to give first time offendersa
short and intensetreatmentsessionwith lots of
discipline.OwensboroTreatmentCenteris going
to be aprogramexclusivelyfor sexualoffenders.
The programwill havea longerperiod of resi
dency than other treatmentcenters.

Whenaskedif spacerestrictionswereoneof the
reasonsfor DJJ’s pushto transfersomeyouthful
offendersto adult prison,the Commissionerre
spondedthat it wasprimarily astaffingproblem.
The numberof youths in the centersandon the
waiting list exceededwhat thecurrentstaffpop
ulation was capable of handling. Kelly stated
thatmovingpublic offenderswith lower security
classificationsto grouphomeswasanalternative
that DJJ would useto reducethe treatmentcen
ter population.The Commissioneralso stated
that the newly hired youth workers will help
eliminate some of the staffing issues by de
creasingthe number of youths an individual
worker would be responsiblefor overseeing.

Althoughthe Departmentof JuvenileJusticehas
been fairly progressive about implementing
change,thereareseveralproblemswhich areyet
to be resolved.During his interview, the Com
missionerdiscussedseveralissueswhicharehot
topicsbetweenDPA’s JuvenileBranchAttorneys
and the Departmentof JuvenileJustice.

The Commissionerwas aware of the juvenile
branch’sconcernsrelating to OwensboroTreat
ment Center. As stated above, the facility is
intendedfor long-term treatmentof sexual of
fenders.Youths,whosecourt recordsshowthat
thehavebeencommittedfor non-sexualoffenses,
are still being sent to Owensboro treatment
center.Anothercausefor concernhasarisenwith
the GreenriverTreatmentCenter.Clients at the
facility continueto complainthat their families
are being discouragedfrom having visitation
while the youths are in the treatmentcenter.

TheCommissionerstatedthat WoodsbendYouth
DevelopmentCenterwas the only facility auth
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orized to observeandbe trainedon the detailsof
Positive PeerCulture treatment.After training,
Woodsbendstaff will bring their knowledgeof
the treatmentprogram back to DJJ to enrich
Kentucky’s entire juvenile justice system.Kelly
statedthat Positive Peer Culture treatmentwas
very complicatedandrequiredintensivetraining
to besuccessful.Membersof the juvenilebranch
are concernedbecauseseveral treatmentpro
gramsareusingcomponentsof the PositivePeer
Culture approach.A number of youths have
complainedabout the punitive aspectsof the
treatment program involving this treatment
philosophy.

Despitethe overwhelmingnatureof the task,the
Commissionerexpressedasolid confidencein at
taining the goals set out for Dfl by the CRIPA
consentdecreeandHouseBill 117. He explained
thatDJJ hadmadesubstantialstepstowardcom
plying with the termsof the consentdecree.The
Commissionerspeculatedthat within another
year DII would be in a position to seek a dis
missal of the agreementon the basis of total
compliance.

The Commissionerendedthe interview by stat
ing that the Departmentof JuvenileJusticetook
physicalcustodyof kidsbasedupon the commit
ting court’s orders and documentation.If the
documentsare valid on their face, DJJ hasno
justificationfor refusingto acceptcustody.Com
missionerKelly said that the juvenile branch’s
role as legal representativesfor thesechildren
provided an importantserviceandwould be

neededas long as youth’s constitutionalrights
werebeingignoredin juvenilecourtsaroundthe
state.’

Kelly recognizesthat fairness must exist before
andduring commitmentto the Departmentof
JuvenileJustice.Kelly’s attitude toward youths
andhis desireto createyouth oriented,positive
treatmentprogram will play a strong role in
improving the conditions of youths in the
juvenile systemin Kentucky.

Footnotes

‘It should be noted that John L. v. Adams,969
F.2d 228 6th Cir. 1992, requires states to
provide incarceratedjuvenileswith meaningful
accessto courts.This meansthat juvenileshave
the right to post-adjudicatory counsel
irrespective of the circumstancessurrounding
their initial commitment.The representationof
counselincludes "affirmative assistancein the
preparationof legal papersin casesinvolving
constitutionalrightsandothercivil rights actions
relatedto their incarceration."Id. at 235.

CLAUDIA SMITH
AssistantPublic Advocate
JuvenilePost-DispositionalBranch
P.O.Box 1038
Morehead,Kentucky 40351
Tel: 606 784-6418
Fax: 606 784-4778
E-mail: morehead@dpa.state.ky.us

Kentucky’s 8th Death Penalty Practice PersuasionInstitute
Kentucky LeadershipCenter . October12-17, 1997

Theory of the Case
Opening
Brainstorming

Cross-Examination
Individual Voir Dire
Direct Examination

Working with Experts
Closing
Ethics

3 TRACKS ***

For more information contact:

* Beginning, Intermediate,Advanced
* AdvancedTrack ParticipantsBring Their Own Case
* $895 tuition, room, board

Tina Meadows,DPA Education& Development
100 Fair Oaks Lane, Suite 302
Frankfort,Kentucky 40601
Tel: 502 564-8006;Fax: 502 564-7890
E-mail: tmeadows@dpa.state.ky.us

Open Only to Criminal DefenseAdvocates

42



he Advocate,Vol. 19, No. 5, September,199

Only at a Distance
Reflectionsby Former Public Advocate,RayCorns

at DPA’s 25th Annual Conference

In the hill countryof EasternKentucky,whereI
grewup more or less, dependingon whom you
ask, we havea rural philosopher,whosemind
hasneverbeenimpairedby anysortof academic
training.A few daysago,hewasasked,"Colonel
Averitt did you seethe Haley-Bopp Comet?" He
said, "Yes. But only at a distance." I want to
think with you on that subject: "Only At A
Distance."

Often,we getso overwhelmedwith the dutiesof
the daythatwe fail to graspthe magnitudeand
scope of the professional services provided
acrossthe spanof years.I wantto usethis forum
to put that servicein perspective.

As you celebratethe 25th Anniversary, it’s a
time for CONGRATULATIONS. I congratulate
not only you, but your spouseand family,
becauseeach has shared in the service and
sacrifice.

With respectto my time with the Department,
perhaps,I can be rememberedlike the little
drummer boy, who said that he didn’t make
very good music, but he drownedout a lot of
bad.

It’s also a time for COMMITMENT to staythe
course.

In JamesBell Wright’s The Recreationof Bryan
Kent, thereis a thought-provokingscene,where
Bryan,age 21, a fugitive from the law, is sitting
on a hillside with his Auntie Sue. Bryan says,
"Auntie Sue,just a few short yearsago,I hadso
many aims andambitions.I was going to go as
directly to their achievementas yonriver in the
valley runs to the sea."

With the wisdomof her years,Auntie Sue says,
"Bryan, look at yon river. It doesn’trun directly
to the sea.It twists and turns and almost runs
into the hill on the othersideof the valley. It has
to doublebackall the way before it getsout of
thevalley andcontinueson its marchtowardthe
sea.But onceit startsits marchtoward the sea,
it never turns back."

So may it be with eachof
you -- may you never
turn back!

It’s also a time for
COURAGE.

On a beautifulSaturdaymorning, threeprofes
sional golferswerein the clubhouselooking for
a fourthmember.Theysaw anold duffer, whom
theyknewto be an exceedinglypoor golfer.

They said, "Let’s invite him to pay for $5.00 a
hole.We’ll win enoughto payall thegreenfees."

Whenthey approachedthe old duffer with the
offer, he said, "You fellows are a lot betterplay
ersthanI. But I’ll acceptyour offer if you’ll give
me two lookouts."

The professionalgolfers didn’t know what that
was. But they said, "OK. You have two look
outs."

When the first professionalgolfer was in mid-
swing on the first tee, the old duffer yelled,
"Lookout." Insteadof driving the ball down the
fairway, he pulled it at a ninety degreeangle
into the clubhouseparkinglot.

Theold duffer wonall eighteenholesthatday--

andhe neverhad to usehis secondlookout.

Many peopleare like that. They are so fearful
that someonewill criticize, complain, or yell
"lookout," that they neverdrive on toward the
goal, but spend their lives in a clubhouse
parking lot.

Onepersoncanmake a tremendousdifference.
The Mona Lisa is not the work of a committee.
TheCistineChapelwasnot paintedwith aspray
gun. The first heart transplant was not per
formed by the AmericanMedical Association.

Each of these singular achievementswere
brought aboutprimarily by the extraordinary

RayCorns
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dedicationand devotionof one person.So, it
shallbe for the aeonsto come.

YOU CAN BE THAT PERSON!

Lastly, it’s a time for COMMENCEMENT.This
is only the beginningof the beginning.Time is
short.Time is like a circus -- alwayspackingup
and moving away. Will Rogers said, "Today’s
presidentis tomorrow’spostagestamp."

The poetwrote:

Life is only just a minute.
Only sixty secondsin it.
Forced upon us; didn’t seekit;
Didn’t chooseit. Can’t refuseit.
But I must use it.
Andgive accountif I abuseit.
Yes,it’s onlyjust a minute.
But there’s eternity in it.

44 1

May you havethe vision to see thingsas they
really are; the imagination to dream great
dreamsas they might be; and the courageto
makethosedreamscometrue.

If you can do thesethings,you will not seeyour
serviceas apublic advocateOnly At A Distance.

I concludewith this hopeandwish:

Old friends are scarce.
Newfriends arefew.
I hope today that
I’ve found one ofeachin you!

RAY CORNS
P.O. Box 665
Midway, Kentucky 40347

A Manual on DefendingWith the Help of Mental Health Experts

The Departmentof Public Advocacy has collected significant articles, most previously
publishedin DPA’s TheAdvocate,in the Mental Health and ExpertsManual 2d ed. 1997.

JohnBlume of Columbia,SouthCarolinasetsout in detailthe 5 stepsof acompetentforensic
mentalhealthassessmentprocessas the national standardof care. RobertWalker, MSW,
LCSW of Lexington,Kentuckycomprehensivelydescribesthedimensionsof abiopsychosocial
evaluation.Criminal defenseattorneyslearninghowto be effectivein thesetimesunderstand
thatsocialhistoriesare essentialfor reliableopinionswhich are capableof persuadingthose
making the decisionsaboutour clients. Jim Clark, Ph.D.,a professorof social work at the
University of Kentucky, collaboratesin the Manual with others to discuss the use of a
consulting,not testifying, expert,and also to detail an 8-step processof attorney/expert
collaboration. Lee Norton, Ph.D., MSW, of Tallahassee,Florida helps us learn how to
implement the several goals of mitigation interviewswhich are: informational,diagnostic,
therapeutic.Dr. Norton tells us that "by telling our clients’ storieswe bearwitness to human
devastationandin sodoingwe createaripple of healingwhich beginsin eachof us." Marilyn
Wagner,Ph.D.,describesthe significantspecialty of neuropsychology,andwhat traditional
psychologymisses.

A copy of the 195pageManual,including postageandhandlingcan be obtainedfor $29.00.
Pleasemakecheckpayableto KentuckyStateTreasurerand sendorder to:

Tina Meadows,DPA Education& Development
100 Fair OaksLane, Suite302
Frankfort,Kentucky 40601
Tel: 502 564-8006;Fax: 502 564-7890
E-mail: tmeadows@dpa.state.ky.us

I I



4eAdvocate, Vol. 19, No. 5, September,199’

Defending Drug Cases

The intent of this article is twofold. First, it will
remind trial attorneysthatdrug casesaretriable
andcontainnumerouslegalissues.Consequently

4 Right to Test thesecasesmustbe aggressivelypreparedat the
pretrial stage and then actually tried by jury.
Second,the format is designedto takeattorneys

* Pretrial Motions through, step-by-step,thedefenseof drugcases.
However, the article should not be used as a
substitutefor the trial attorneytaking the time to

* DefenseStrategies exhaustivelyresearcheachlegal issuein a given
case.

4 TrifurcatedProcedure Right to Test

Defensecounselshould alwaysconsiderhaving
4 DoubleJeopardy the allegeddrug examinedby someoneother

than the prosecution’sexpert.Jamesv. Common
wealth, 482 S.W.2d 92 Ky. 1972, recognizeda

4 Police Officer Testimony defendant’s right to independently analyze the
allegeddrug. Subsequentcaseshavereiterated
this right and stated "the right to testing is

4 Instructions implicit underRCr 7.24." Greenv. Commonwealth,
684 S.W.2d 13, 16 Ky.App. 1984. Funding for
defensetesting would be covered under KRS

4 Severance 31.185and31.200.

If the drug samplewas consumedin testingby
4 Chain of Custody theprosecution’sexpertthenamotion to dismiss

and/or a motion to suppressthe resultsgen
eratedby the state’sexpertshouldbe made.Rely

4 Closing Argument by Prosecutor in part on Greenv. Commonwealth,684 S.W.2d13,
16 Ky.App. 1984, which states, "we hold the
unnecessarythoughunintentional destruction

4 Court’s Discretion to Void Conviction of the total drug sample, after the defendant
standscharged,rendersthe test resultsinadmis
sible,unlessthe defendantis provideda reason-

4 Other Considerations able opportunity to participate in the testing, or
is providedwith thenotesandotherinformation
incidentalto the testing,sufficient to enablehim

4 Conclusion: Preparation to obtain his own expertevaluation."

Failure to move for independenttestingcanhurt
4 Table of Cases the defensein other ways. For example,in Sar

gent v Commonwealth,813 S.W.2d 801, 802 Ky.
1991 the defensecontendedthat theprosecutors
hadnot given to the defensethe laboratoryre

Thekilos havea law of their own. portsof themarijauna.Thedefendantannounced
"ready" and"the trial judge ... [found] that the

- Albert Kreiger Commonwealthhadsubstantiallycompliedwith
thediscoveryorderandthatDonaldSargenthad
sufferedno prejudicebecausehe did not move
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for independenttestingof the marijuana."How
ever, three Justices in dissent stated, "in
announcingready, the defense was perfectly
justified in believing that the Commonwealth
had complied with the expressorder of the
court, that there was no undisclosedscientific
evidence."Id. at 803.

In Howard v. Commonwealth,787 S.W.2d 264 Ky.
App.1990,theCommonwealthfailed to produce
the marijuanawhich wasallegedlypossessedby
the appellantfor purposesof sale. ‘In this case
no marijuanawas seizedby theCommonwealth.
AppellantwasobservedenteringHilitopper Bil
liards carrying a paperbag of sufficient size to
containapoundof marijuana.He was tapedof
fering to sell Drake Jenkins a pound of mari
juanafor $1,600.Jenkinsdeclined to buy because
of the price, askingthe appellantif he hadany
cheaper.The appellantreplied that he did, but
that he would haveto deliver it later thateven
ing becausehe didn’t have the cheapergrade
with him. The police did not arrestappellantat
this time becauseof the on-goinginvestigation
which they did not wish to jeopardizeby mak
ing an arrest.As a result thereof,no marijuana
was seized....We do not, therefore,readJacobsto
requiretheCommonwealthto produceanactual
physicalsample of the controlled substanceas
that wasnot the issue addressedto the Court."
Id. at 265-266.

Pretrial Motions

Suppression.Most all drug casesinvolve some
suppressionissue.Searchand seizure motions
should always be consideredunder the Four
teenthAmendmentto the UnitedStatesConsti
tution and Section 10 of the Kentucky Consti
tution. Additional authority can often be found
under the Kentucky Rules of Evidence and
should be includedin any suppressionmotion.
This article will not attemptto cover the wealth
of law in this areabut the trial attorney must
alwaysbe alert to suppressionissues.

Priors.Goodaggressivedefensepracticerequires
that the defense attorney always review the
validity of prior convictions. Drug casesmay
involve prior convictions in three different
settings.They are as follows: persistentfelony
offender,subsequentoffender,andtruth in sen
tencing. The recent caseof Webb v. Common
wealth, 904 S.W.2d 226 Ky. 1995,has madeit
more difficult to challengeprior convictions,at
least, in casesinvolving persistentfelony

offender charges.The court in Webb, however,
never specifically overruled Commonwealth v.
Gadd, 665S.W.2d915Ky. 1984.Gaddrecognized
the right in Kentuckyto questionthe validity of
a prior convictionby pretrial motion.

Boykin v. Alabama,395 U.S. 238, 89 S.Ct. 1709,23
L.Ed 2d 274 1969,held that therewould be no
presumptionfrom a silent record of the waiver
of threeimportant federalconstitutionalrights,
1 the privilege againstself- incrimination, 2
the right to trial by jury, and 3 the right to
confrontone’saccusers.QuotingMcGuirev. Com
monwealth,885 S.W.2d 931 Ky. 1994, the Webb
courtstated,"Kentucky trial courtsareno longer
requiredto conducta preliminary hearinginto
the constitutionalunderpinningsof ajudgement
of convictionoffered to provePFO statusunless
the defendantclaims‘a completedenialof coun
sel in the prior proceeding.’ ...The appropriate
remedy to challenge...[priorl guilty pleas is
throughaRCr 11.42proceedingandthenthe re
spondent‘may ...apply for reopeningof any...
sentence[thus] enhanced.’"Webb,904 S.W.2dat
229. However, in Woods v. Commonwealth,793
S.W.2d 809 Ky. 1990, the court held a prior
guilty pleaconstitutionallydefectivebecausethe
court did not canvassBoykin rights with the de
fendantat the time of the plea eventhoughthe
state rule permitteda pleaof guilty in absentia
prosecutionfor a misdemeanor.

Defensecounselshouldkeepin mind that Webb
wasonly addressingthe attack on a prior used
in apersistentfelony offenderproceeding.There
fore the Court hasnot specificallyruled on the
issueof whethersuchattacksof prior convictions
wouldbe appropriateas to subsequentoffenders
statusor in a truth in sentencingproceeding.To
the extent that Webb is controlling in this area
then defensecounselstill must investigatepe
trial the validity of prior convictionswhich are
to be used in persistentfelony offender, subse
quentoffender, andtruth in sentencingproceed
ings. Considerationmust thenbe given to chal
lenging theseprior convictionsby way of filing
a motion pursuantto RCr 11.42. Unfortunately,
effectiveOctober1, 1994,sucha motion mustbe
filed "within threeyearsafter the judgmentbe
comesfinal." If thejudgmentbecamefinal before
the effective date of the rule then the time
commencedupon theeffectivedateof RCr 11.42.

Informant.Many drug casesinvolve the useof
an informant. In the eventthat the informant is
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aneye witnessthendefensecounselis entitledto
the nameand addressof the informant under
Burks v. Commonwealth,471 S.W.2d 298 Ky.
1971.The courtnotedthat, "the significantpoint
is that whenan informerparticipatesin or places
himself in the position of observinga criminal
transactionhe ceasesto be merely a sourceof
informationandbecomesa witness."Id. at 300.
The Burks court also noted that the "better
practice Lis] to raise the question by pre-trial

motionId. at 301.

Even if the informant is not an eyewitnessthe
defensemay be entitled to the identity of the
informant. In Roviarov. UnitedStates,353U.S. 53,
77 S.Ct. 623, 1 L.Ed.2d 639 1957, the court
discussedwhether a defendantchargedunder
federalcriminal laws wasentitledto thenameof
an informant.The court wassympatheticto the
defense position and noted, "His testimony
might have disclosedan entrapment.He might
havethrown doubtupon petitioner’s identity or
on the identity of the package.He was the only
witnesswho might havetestified to petitioner’s
possiblelack of knowledgeof the contentsof the
packagethat he ‘transported’ from the tree to
JohnDoe’s car. The desirability of calling John
Doe as a witness,or at leastinterviewinghim in
preparation for trial, was a matter for the
accusedratherthanthe Governmentto decide."
Id. at 629.

KRE 508specificallydealswith the identity of an
informer. Under KRE 508 c2, "[i]f the court
finds that thereis a reasonableprobability that
the informercangiverelevanttestimony,andthe
public entity electsnot to disclosehisidentity, in
criminal casesthe court on motion of the defen
dant or on its own motion shall grant appro
priate relief, which mayincludeone1 or more
of the following: A Requiring the prosecuting
attorneyto comply; B Granting the defendant
additionaltimeor continuance;C Relievingthe
defendantfrom making disclosuresotherwise
requiredof him; D Prohibitingthe prosecuting
attorney from introducing specified evidence;
andE Dismissingcharges."

Onepublisheddecisionregardingidentity of in
formants,is Commonwealthv. Balsley,743 S.W.2d
36 Ky.App. 1988 which was decidedprior to
KRE 508. The trial court orderedthe identity of
the informant to be disclosedfor two separate
reasons.The informant was a material witness.
Also, the court ordereddisclosurebecause,"this
Judgeis not satisfiedthat suchinformationwas

I I_

receivedfrom a reliable informant, and in my
judgment,the disclosureis required."Id. at 38.
The detective’saffidavit in supportof the search
warrant"was substantiallysimilar or exactlythe
sameas the 35 previousaffidavits submittedby
this officer in searchwarrantapplications." Id.
"[T]his andotherdisturbingelementsof the in
vestigation"supportedthe trial judge’sruling.

Surveillance Privilege. Kentucky has also ad
dressed the so called "surveillance location
privilege." A trial courthadprecludeda defen
dant from questioningan officer aboutthe offi
cer’s preciselocationat the time of surveillance.
"Jett never demonstrateda need to know the
exact location of the surveillancepost. He pre
sentedno evidencethat there was somereason
to believeOfficer Russo’sview was obstructedor
thatthestreetlighting waspoor atanyparticular
vantagepoint. On the otherhand,Officer Rus
so’s testimonywas clear andpositivein identi
fying Jett as the personinvolved in thesecrim
inal activities. The officer further testified that
the light and weatherwere good... While we
conclude that a surveillancelocation privilege
shouldexist in Kentucky, we recognizea needto
apply it only in thosecaseswhereit is justified. We
determinethat the conflictinginterestof needto
restrict and need to know or a right to cross-
examinewere properly balancedin this case.
Prior to trial, Jett movedto obtainthe informa
tion in order to examine the location. The Com
monwealthopposedthemotionbecauseit would
compromisethe locationfor future useandjeo
pardizethe safetyof the propertyowners...We
agreewith the result in this case."Jett v. Com
monwealth,862 S.W.2d 908, 910 Ky.App. 1993
emphasisadded.

DefenseStrategies

Lack of knowledge is a viable defense when
prosecutorsand police officers seek to charge
everyonein adwelling while asearchwarrant,is
being executed,all occupantsof an automobile
which containeddrugs, or personswho hap
penedto be on a streetcornerwhere drugsare
found nearby. In Carr v. Commonwealth,481
S.W.2d 91 Ky. 1972, the evidencewas insuf
ficient to sustaintheconvictionof anautomobile
passenger.The defendant"was a passenger;he
haddriven the automobileon occasion;he was
a friend of the [codefendant]." Thereis no direct
evidencethat he knew the drugs were in the
automobile, that he used such drugs, that he
pushedor soldsuchdrugson thisoccasionor at
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any other time, or that he knew that the [co
defendant]did. [The defendant]is linked to the
drugsby aSiameseintegumentleadingto atwo
headedbody of suspicionand innocence,not a
live, normal,squawlingconviction.There is no
direct evidencethathehadpossessionor control
of the drugs." Id. at 92.

Misidentification is a major defense in drug
cases.Drug cases,in particular,areripe for that
defensebecauseso many casesare a result of
undercoveroperationsandinformants.Anytime
there is a gapbetweenthe time of the alleged
incidentand the arrestthenconsiderationmust
be given to the use of a misidentification de
fense.This defensesucceedsmore frequently
whenusedin combinationwith analibi. Keep in
mindthatKentuckydoesnot requirethedefense
to give notice of an alibi defense.Under KRS
500.0702, "No court can require notice of a
defenseprior to trial time."

Lack of possessionis often usedin drug cases.
In Paul v. Commonwealth,765 S.W.2d 24 Ky.
App. 1989, four personswerein an automobile
thatwaspulledover for speeding.Thedetective
approachedthe vehicle and observeda small
amountof marijuanaatthe driver’s feet andtwo
marijuanaroachesin the dashboardashtray.He
also smelledmarijuana inside the car. The de
fendantwassitting in the backseaton the right
side andthe owner of the vehiclewassitting in
the front seaton the right side. "[Piersonwho
owns or exercisesdominion or control over a
motor vehicle is deemedto be the possessorof
any contrabanddiscoveredinside it." Id. at 26.
"[A] person’smerepresencein thesamecarwith
a criminal offenderdoesnot authorizean infer
enceof participationin a conspiracy...The pro
bablecauserequirementis not satisfiedby one’s
merepropinquity to others independentlysus
pectedof criminal activity." Id. The denialof the
motion to suppresswas reversedand the case
remanded.

In Leave!! v. Commonwealth,737 S.W.2d 695 Ky.
1987,therewasevidencethatthedefendantwas
in possessionof the ignition key to an auto
mobile whichhad90 poundsof marijuanain the
trunk.Theevidencesupporteda finding that the
defendantwas in constructivepossessionof the
marijuana,notwithstandingthe fact that the key
hehadwouldnot openthe doorsor trunk of the
car. Theownerof the car whohadgiven the de
fendantthe key testifiedthatit washis intention
to transferpossessionof the marijuanaover to
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the defendantand that they hadusedthis met
hod of transferon previousoccasion."The per
sonwho owns or exercisesdominion or control
overa motorvehiclein whichcontrabandis con
cealed,is deemedto possessthe contraband."Id.
at 697.

The court held in Coker V. Commonwealth,811
S.W.2d 8 Ky.App. 1991, that the evidencewas
insufficient to sustain the codefendant’scon
viction for trafficking in cocaineor possessionof
drug paraphernalia.She wasnot namedin the
searchwarrant or the affidavit supportingthe
searchwarrant. The "evidencefell well short of
establishingthat this appellantexerciseddomin
ion and control over the premisesat the time
they weresearchedandthe evidenceseized."Id.
at 10.

In another case, Clay v. Commonwealth,867
S.W.2d200 Ky.App. 1993, the courtfoundthat
it wasnot clearly unreasonablefor a jury to be
lieve thatthe defendantconstructivelypossessed
cocainewhich wasfound in her house,although
acodefendantclaimedownershipof thecocaine
andsaid it was for his personaluseonly. Three
ouncesof cocainewere found in the defendant’s
kitchen and bathroom, measuring scales and
baggieswerefound in the kitchen,over $11,000
wasfoundin thedefendant’spurse,policedetec
tives testified that cocaineis generallysold on
thestreetin quantitiesof onegramor less,hand
gunsandammunitionswerefound in thehome,
and the defendant possessed unexplained
wealth. Id. at 202.

No onewason thepremiseswhena searchwar
rant wasexecutedin Hargrave v. Commonwealth,
724S.W.2d202 Ky. 1987.It wasthe defendant’s
homeanda weekafter the searchthe defendant
turned himself in to the police. "Possession’
sufficient to convict under the law neednot be
actual; ‘a defendantmay be shownto havehad
constructivepossessionby establishingthat the
contrabandinvolvedwassubjecttohis dominion
or control." Id. at 203.

In Rupardv. Commonwealth,475 S.W.2d473 Ky.
1972,"[tlhe circumstancespresentedin this case
supporta rationalinferencethat theseappellants
hadconstructivepossessionandprobablyactual
possessionof the marijuanawhichwas found in
the abandonedfarmhouse.The owner of the
housetestifiedthathehadnot authorizedeither
of the appellantsto use the house.One of the
officers sawthe appellantsgo upontheporch of
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the houseas if to enter; both of the officers saw
the appellantscoming from the direction of the
houseto their car andnoted that one of them
appearedto be deeply affected as if under the
influenceof a narcotic.Marijuana was found in
their automobilein plain view. Whenthe officers
returned to the house, they discovered that
anotherbatchof marijuanahadbeenbaggedand
the scaleshad beenmoved from the position
where the officers had seenthem earlier. The
circumstancessuffice to support the rational
inference that these appellants indeed had
dominion and control of the marijuanain the
abandonedhouse;hence,it wasappropriatefor
the trial court to admit the contrabandmaterial
into evidence."Id. at 475-476.

Therewas atwo storybuildingcontainingaclub
on the first floor andanapartmentonthe second
floor in Dawsonv. Commonwealth,756 S.W.2d935
Ky. 1988.A searchrevealeda numberof pills
in the apartmentarea.The defendantclaimedto
have movedseveral monthsearlier. The court
heldthe defendant"exerciseddominionandcon
trol over the premisessufficient to establish
constructivepossession."Id. at 936. The search
revealed1 numerousletters addressedto the
defendant,2 identificationcard with hispicture,
3 insurancepapersin his nameandbills belong
to him, 4 male clothing and5 water andelec
tricity, telephone,cable TV and postal service
registeredin his name.The gasbill was trans
ferred to the nameof acodefendantfive months
afterthe defendantclaimedto havemovedfrom
theapartment.Therewasalso testimonythat the
defendantregularly left the club between4:30
and 4:45 a.m. even thoughthe bar was closed
andno oneelse was thereat thosetimes.

In Powell v. Commonwealth,843 S.W.2d 908 Ky.
App. 1992 the court held "that the definition of
possessionset forth in KRS 500.080 14 is the
proper definition to be contained in the jury
instructionsfor casesarisingunder KRS 218A."
Id. at 910. The court recognizedthat the "in
structionactually givenby the trial Court

appearEed]to authorizeconviction becausethe
items in questionswere possibly within the Ap
pellant’s constructive possession,rather than
actually being within his dominion andcontrol.
The definition of constructivepossessiongiven
under KRS 500.080 14 clearly sets forth the
actual dominionand control requirement."Id.

Possessionv. Trafficking. In many drug cases
the issueis possessionversustrafficking. Num
erouspossessioncharges,dependingon thedrug
in question,aremisdemeanors.Convictionon a
misdemeanoravoids a felony record, prison
time, and a persistent felony offender charge.
The searchof an apartmentin Dawson v. Com
monwealth,756 S.W.2d935 Ky. 1988,yielded19
Demorals,12 Percodans,18 Talwins and4 Val
iums. The Taiwin tablets were in the ceiling.
"Thenumberof pills which constitutea quantity
that is inconsistentwith personaluse has not
been legally or medically defined." Id. at 936.
"Here there was a large quantity of drugsnot
foundin any labeledprescriptionscontainerwith
the Talwin tablets concealedbehindaluminum
foil coveringthe ceiling. Themerepossessionof
severalcontrolledsubstancesnot in prescription
containers is sufficient to sustain a chargeof
unlawful possessionof a controlled substance.
The fact that someof the controlledsubstances
werein nightstandsandothereasily discernible
placesbut onesubstancewas secretedandhid
denin a cachein theceilingis so incongruousas
to justify a jury to believe that the particular
substanceswas possessed,not for personaluse,
but for the purposeof sale." Id. at 936.

The court found the evidencesufficient to sup
port a convictionfor cocainetrafficking in Green
v. Commonwealth,815 S.W.2d 398 Ky. 1991. "In
the course of the arrest, the black pouch was
discoveredseveral feet from him. It contained
$75 and35 smallbagsof cocaine.Although only
one of the arresting officers actually saw the
pouchfall from appellant’shand,suchevidence
was sufficient to create an issue of fact for the
jury." Id. at 399.

In Faught v. Commonwealth,656 S.W.2d740 Ky.
1993,"theseizurefrom appellantof 4.7gramsof
cocaine,andapparatususedto sift cocaine,and
a bag of Manitol togetherwith DetectiveBled
soc’s testimonythat cocaineis normally sold by
the gram sufficiently raises a jury questionof
whether appellantpossessedthe cocaine with
intent to sell." Id. at 742.
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The court affirmed a trafficking conviction in
Brownv. Commonwealth,Ky.App.,914 S.W.2d355
1996. The defendantshad large quantities of
cashand pagersandone defendanthada gun,
rolling papers,and false identification. The 20
rocksof cocainewas sufficientto get the caseto
thejury.

In marijuanacasesa presumptioncan be found
in KRS 218A.1421 5. That statutestates,"the
unlawful possessionby anypersonof eight 8
or moreouncesof marijuanashall-beprima facie
evidencethat thepersonpossessedthe marijuana
with the intent to sell or transfer." Notwith
standingthis statutedefensecounselmustkeep
in mind that the jury is never informed of the
presumption.The presumptionmerely allows
the Commonwealthto meet its burdenof over
coming amotion for a directedverdict of acquit
tal so that the casecan be submittedto thejury.

Definitions for "sell," "traffic," and"transfer" can
be found in KRS 218A.01022, 24, and 25.

As shownby the aforementionedcases,quantity
is an importantfactor in the argumentto ajury
that the drugs in question were possessedfor
personaluseand not for sale.

Quantity. Apart from being a major factor in de
termining possessionversus trafficking, the
quantity in questionis not significantotherthan
in marijuanacases.In Commonwealthv. Shivley,
815 S.W.2d 572 Ky. 1991, "A state forensic
chemisttestifiedat thehearingthat the test tube
andpipe containedcocaine. The residuecould
not be accuratelyweighed,but it wasstipulated
that a sufficientamountof the residueremained
availablefor testing." Id. The trial court adopted
the reasoningof the California SupremeCourt
and applied "usable quantity" approach.The
SupremeCourtheldthat "[n]eitherstatutedeter
minesanyamountof cocainewhichmaybe pos
sessedlegally.Cocaineresidueis, in fact, cocaine
andwe find no argumentto the contrary." Id. at
573. "[P]ossessionof cocaineresiduewhich is
cocaine is sufficient to entitle the Common
wealth’s charge to go to a jury when there is
other evidenceor the inferencethat defendant
knowingly possessedthe controlledsubstance."
Id. at 574.

Penaltiesare differentunder KRS 218A.1421for
trafficking in marijuana depending upon
whetherthe quantity is less than8 ounces,8

ouncesor more but less than 5 pounds,or 5
poundsor more.

Entrapment/outrageous police conduct is often
times a viabledefensein drug cases.As to state
law on entrapment,one needsto consult KRS
505.010for the specific elements.Theentrapment
defensewas addressedin Fuston v. Common
wealth, 721 S.W2d 734 1986. "EA]ppellant test
ified the informant came to his house ‘pretty
near’ for aboutaweekandahalf andcalledhim
on the telephonefrequently ‘to talk me into do
ing it’." Id. at 735. The trial court instructedon
entrapmentas to the detectivebut not the infor
mant. "However, in addition to the previous
salesto the undercoverofficer, the appellantad
mitted that he hadmade15 or 20 othersalesof
small quantitiesof marijuana ‘[w]ithin the last
three months,probably. ‘...Our statute reflects
the view that the defenseof entrapmentis avail
able only in those instancesin which a police
officer or his confederateimplantsin themind of
aninnocentperson,the dispositionto violatethe
law,not in thoseinstancesin which apersonal
readyhaving in mind to violate the law is in
ducedto do so again." Id. Othercaseson the en
trapmentdefensein statecourt are as follows:

1 Armstrongv. Commonwealth,517 S.W.2d 233
Ky. 1975,

2 Schmidtv. Commonwealth,508 S.W.2d716 Ky.
1974,

3 Dumond v. Commonwealth,488 S.W.2d 353
Ky. 1973,and

4 Shanksv. Commonwealth,463 S.W.2d 312 Ky.
1971.

The entrapmentdefensemayalsobe supported
by federalconstitutionallaw. In U.S. v. Russell,
411 U.S. 423, 431-432, 93 S.Ct. 1637, 1643, 36
L.Ed.2d 366 1973, the court addressedthe en
trapmentdefense."While we may somedaybe
presentedwith a situationin which the conduct
of law enforcementagentsis sooutrageousthe
dueprocessprincipleswould absolutelybar the
governmentfrom invoking judicial processesto
obtain the conviction, c.f. Rochain v. Calfornia,
342 U.S. 165, 72 S.Ct. 205,96 L.Ed. 183 1952,the
instantcaseis distinctly not of that breed."411
U.S. at 431-432,93 S.Ct. at 1643.
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Insanity. Another possible defensein a drug
caseis aninsanitydefense,A leadingcasein this

ç areais Tatev. Commonwealth,893S.W.2d368 Ky.
1995. In that casethe defendantwas convicted
of possessionof a controlledsubstance,robbery
and of being a persistentfelony offender. The
issueaddressedby thecourt was"whetherdrug
addictionis amentaldisease,defector illness for
purposesof KRS 504.020." Id. at 369. "We hold
thatamereshowingof narcoticsaddiction,with
out more, doesnot constitute‘someevidence’of
mental illness or retardationso as to raise the
issueof criminal responsibility,requiring intro
ductionof theexpertscontroversialtestimonyor
an instruction to the jury on that issue.Due to
the fact that no evidencewas presentedthat Tate
was in need of a fix at that time, therewas an
absenceof therequisiteevidencethatat the time
of the actcharged.Tatehadan abnormalcondi
tion of the mind which substantiallyimpaired
his behavior. In this case, the weight of the
evidencewas to the contrary as appellee’sat
temptsto obtainmoneylegallyandthe arresting
officers’ testimonyshowedappellee’slucidity at
time of arrest." Id. at 372 emphasisadded.
"Therefore, the trial court did not err in ex
cludingDr. Peffigrini’s testimonyon thegrounds
of lack of relevancyas no probativeevidencewas
offeredwhich ajury could reasonablyinfer that
at the time of the criminal act, as a result of
mental illness or retardation,appelleelackedsub
stantialcapacityto either appreciatethecriminal
ity of his acts or to conform his conductto the
requirementsof law." Id. at 373.

Trifurcated Procedure

In Peytonv. Commonwealth,Ky., 931 S.W.2d451
1996, the Supreme Court approved of tn
furcatedprocedurein which defendantin drug
casewas first convictedof drug offensesunder
instructionwhich madeno referenceto penalty.
Defendantwas thendeterminedto be PFO and
only after defendantwas found guilty of drug
chargesand PFO status, jury was informed of
range of penalities. Parties stipulated that
trafficking chargeswere subsequentoffenses.
Suchprocedurereducedrisk of undueprejudice
duringguilt phaseof drugtrial. ThePeytoncourt
built on the reasoningfound in Dedicv. Common
wealth,Ky., 920 S.W.2d 878 1996. In Dedic the
court held that evidenceof previousDUT con
viction could not be introduced until guilty
verdictwasrenderedon underlyingcharge.

Double Jeopardy

TheKentuckySupremeCourt recentlyoverruled
Ingram v. Commonwealth,Ky., 801 S.W.2d 321
1990 in Commonwealthv. Burge,Ky., - S.W.2d
- 1997.The courtheld thatdoublejeopardy
violations are to be determinedby using "ele
ments" test of Blockburger v. United States,284
U.S. 294, 52 S.Ct. 180, 76 L.Ed. 306 1932 which
is codified by KRS 505.0201aand2a.

In Dishmanv. Commonwealth,Ky., 906S.W.2d335
1995,SupremeCourt held therewasno double
jeopardy bar to convicting defendantfor traf
ficking in cocaineandcriminal syndicate.

In Carter v. Commonwealth,782 S.W.2d 597 Ky.
1990, the jury returneda verdict on both traf
ficking andpossessionof LSD. The trial court
advisedthe jury to correct the verdict andcon
vict on only one. "Applicable doublejeopardy
principlesdo not precludeCarter’sconvictionfor
both offenses,only his punishmentfor both." Id.
at 601. "The trial court could have simply set
asidethe verdict for the lesser offense." Id. at
602.

Police Officer Testimony

Severalcaseshold that a policeofficer canbe an
"expert." These cases,of course, open up the
door to the defenseobtainingan expertas well.
If the client is indigent thenexpertassistancecan
besoughtunderKRS 31.185andKRS 31.200.Ad
ditionally the Commonwealthmust lay a proper
foundationin eachcaseto qualify thepoliceoffi
cer as an expert.

The defensecan argueunder RCr 7,24 that the
defenseis entitled to the expert’s opinionbefore
trial.

Kroth v. Commonwealth,737 S.W.2d 680 Ky.
1987,allowed a police officer to testify that "a
largequantity indicatedthat they werefor sale,
not personaluse,basedon his ten yearsof ex
perienceas a narcoticsofficer." Id. at 681.

In Howard v. Commonwealth,787 S.W.2d264 Ky.
App. 1990 the trial court alloweda detectiveto
"testifyconcerningthe meaningof certainwords
usedin the conversationbetweenappellantand
Jenkinson the theorythattheywereusing‘drug
language’not readily understoodby the average
juror.... We find nothing wrong with the Com
monwealthpresentingevidenceinterpreting
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drug languageas it assistedthe jury in under
standingthe tapedconversations."Id. at 265.

Two police officers were allowed to testify as
expertsthat it was their opinion that the nearly
15 poundsof marijuanaseizedwerefor salenot
for personaluse in Sargentv. Commonwealth,813
S.W.2d 801 Ky. 1991.Three justices in dissent
stated,"such testimonyconstitutesan egregious
usurpationof the function of the jury. Rather
thanperpetuatingthe flawedholding in Kroth v.
Commonwealth,Ky., 731 S.W.2d 680 1987,we
ought today to seizethe opportunityto overrule
it." Id. at 803. In Cooper v. Commonwealth,786
S.W.2d875 Ky. 1990,the court allowedapolice
officer to testify that the location of a drug
transactionwas within 1000 yards of a school.
The court notedthat the officer’s testimonywas
not challenged.

Instructions

Instructionsin the caseof Morrison v. Common
wealth, 607 S.W.2d 114 Ky. 1980 allowed the
jury to convict the defendantif she "knew or
could have known" that the prescriptionwas
forged. Id. at 115. "The phrase ‘could have
known’ is to nebulous and all-inclusive and
there is no conceivableway that its inclusion
could be justified under the statute." Id. The
judgmentwasreversed.Aspreviouslydiscussed,
the caseof Powell v. Commonwealth,843 S.W.2d
908 Ky.App. 1992, adopts the definition of
possessionas set forth under KRS 500.08014
for casesarisingunderKRS Chapter218A.

Severance

In Harris v. Commonwealth,869 S.W.2d 32 Ky.
1994, a defendantwas chargedjointly in one
count with a codefendantfor trafficking in
cocaine.Thecodefendantwasalsochargedwith
a secondseparatetrafficking offense. The trial
judgedeniedthe motionfor severance.In rever
sing the conviction, the appellatecourt stated,
"knowing that there was evidencethat Harris
hadtrafficked in narcoticson adifferentoccasion
madeit more likely for the jury to infer that the
allegationagainstWalker were true. We believe
that this association demonstratedprejudice
againstWalker, and thereforereverse."Id. at 34.

In Brown v. Commonwealth,Ky.App., 914 S.W.2d
355 1996, codefendant’smotion for separate
trial in drug trial was denied. Affirming the
convictionthe Court held that the codefendant

52

had to demonstratelikelihood of prejudice to
trial court which then resultedin abuseof dis
cretionby that Court.

Chain of Custody

In Commonwealthv. Hubble, 730 S.W.2d 532 Ky.
App. 1997,the court madeclear that "the Com
monwealthhas the burden of identifying and
tracingthe chainof custodyfrom the defendant
to its final custodian." Id. at 534. In Faught v.
Commonwealth,656 S.W.2d740 1983, the court
was "satisfied that the substancesintroducedat
trial weretakenfrom appellant’spossessionand
that the Commonwealthsatisfied its burdenof
proving the evidencewassecurelystoredunder
reliableproceduresin storagefacilitiesprovided
for thatpurpose."Id. at 741.

Closing Argument by Prosecutor

Theprosecutorin Whismanv. Commonwealth,667
S.W.2d394 Ky.App. 1994,maderemarksabout
drugdealersin thecommunityandthe abuseof
drugs by children. "While theseremarksgive a
first-blushimpressionof beingimproperbecause
thereis no factualbasis for them in the record,
we cannotgive any in- depthconsiderationbe-
causetheywerenot objectedto, sothey werenot
preservedfor appellatereview."Id. at 398 emphasis
added.

Court’s Discretionto Void Conviction

UnderKRS 218A.2759anindividual "convicted
for the first time of possessionof controlled
substances"can ask the court to later set aside
and void the conviction. A similar statutefor
possessionof marijuana is KRS 218A.276 8.
Furthermore,KRS 218A.01021,statesthat "[f]or
the purposesof [secondor subsequentoffensel
a conviction voided under KRS 218A.275 or
218A.276shallnot constitutea convictionunder
this chapter."In order to takeaway the court’s
discretion then defensecounsel should make
voiding of the conviction part of the plea
bargain.

OtherConsiderations

Facilitation. In Webb v. Commonwealth,Ky., 904
S.W.2d 226 1995, the Court held that it was
reversibleerrornot to instructjury on facilitation
to trafficking in controlledsubstance.
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Collateral Activity. Kentucky law continuesto
firmly discouragethe use of collateralcriminal
activity at trial in anycase,includingdrug cases.
In Powell v. Commonwealth,843 S.W.2d 908 Ky.
App. 1992,"[i]f appellanthadbeenchargedwith
trafficking in cocaine, the evidenceconcerning
the alleged drug transactions in Tennessee
wouldobviouslyberelevant.However,sincethe
appellantwas chargedwith merepossessionof
cocaine,the only transactionwith any possible
relevanceto that chargewas the last one, which
occurredwithin a weekof the date of the seiz
ure, if the evidence showsthat it was cocaine
that was seized. ...We find that the appellant’s
motion in limine should have beensustained,
with the possible exceptionof the last trans
action." Id. at 911.

Thecourt in Jett v. Commonwealth,862 S.W.2d908
Ky.App. 1993heldthat"[i]t is within the sound
discretionof the trial judgeto determinewhether
theprobativevalueof evidenceis outweighedby
its possibleprejudicial effect and to be admit it
or exclude it accordingly" in referenceto cash
and a beeperthat the defendantwas carrying
whenhe was arrested.Id. at 911. The court fur
ther found that it was appropriatefor the trial
courtto admonishthejury whena police officer
referredto the defendantin testimonyas a drug
dealer.

In Clay v. Commonwealth,867 S.W.2d 200 Ky.
App. 1993, the court noted that the possession
of a largeamountof moneyby itself is not an
indicia of criminality, but under the circum
stancesof thecase,its introductioninto evidence
was proper. Furthermore,police officers exe
cuted a searchwarrant for drugs, and video
tapedthe sceneand seizureof cash,guns and
drugs.While upholdingthe admissibility of the
videotapethe court pointed out that the same
standardapplieswhichgovernstheadmissibility
of photographs.The introduction of such evi
dencerequiresthe trial court to considerwhether
theprobativevalueof theevidenceoutweighsits
prejudicial effect.

Enhancement.A prior convictionfor possession
of marijuanacannotbe usedto enhancesubse
quent offenses of trafficking in cocaine and
marijuana. See Woods v. Commonwealth, 793
S.W.2d 809 Ky. 1990. ‘Second or subsequent
offense" is definedby KRS 218A.01021.

In Peyton v. Commonwealth,Ky., 931 S.W.2d451
1996 the defendantwassentencedto 10 years

on trafficking in ScheduleII controlledsubstance
- cocaine.The sentencewasenhancedto 30 years
under PFO statuteand sentenceas subsequent
drug offenderwasrun concurrently.Court held
that defendantcannotbe sentencedunder both
PFO andsubsequentdrug offender provisions.
She could only be sentencedunder one or the
other statute.

Child Abuse. In Commonwealthv. Welch, 864
S.W.2d 280 Ky. 1993, the defendant was con
victed of possessionof a controlled substance,
possessionof drug paraphernaliaand criminal
child abuse."The GeneralAssembly intendsno
additionalcriminal punishmentfor the pregnant
woman’sabuseof alcohol anddrugsapartfrom
the punishmentimposedupon anyone caught
committinga crime involving thosesubstances."
Id. at 284. The criminal abuse conviction was
vacated.

School. In Sandersv. Commonwealth,Ky. App.,
901 S.W.2d 511995,it was held that a junior
college is a "school" within the meaningof KRS
218A.1411.

Tapes.The court in Norton v. Commonwealth,890
S.W.2d 632 Ky.App. 1994 reiteratedthat it is
within the discretionof the trial court to deter
mine whether tape recordings should be ex
cludeddue to the quality of the sound.

Separation of Witnesses.In Humblev. Common
wealth,Ky.App., 887 S.W.2d 567 1994,the trial
court allowed a narcotics detective to sit at
counseltablewith prosecutorduringdrug trial.
The court foundno violation of RCr 9.48 or KRE
615.

Paraphernalia. Many times defendants are
chargedwith possessionof drug paraphernalia
along with other charges.A first offense is a
classA misdemeanor.Any pleabargainshould
be structuredto avoida guilty plea to the charge
of possessionof drug paraphernaliasince a sub
sequentoffenseof possessionof drug parapher
nalia will be a class D felony. See KRS
218A.5005.

Waiver of Dual Representation.Co-defendants
in drug casewererepresentedby sameattorney
in Peytonv. Commonwealth,Ky., 931 S.W.2d 451
1966. Failue to comply with RCr 8.30 is pre
sumptivelyprejudicial.Courtrequiresreversalof
conviction if there is nothing in the record to
indicateco-defendantsweregiven notice of
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potential confict or that waiver of dual re- Table of Cases
presentationwas entered.

Armstrongv. Commonwealth,517 S.W.2d 233 Ky. 1975
Firearm. 1 Being "in possessionof a firearm"

Blockburgerv. United States,284 U.S. 294,52 S.Ct. 180,while violating KRS Chapter 218A results in 76 L.Ed. 306 1932
penalty enhancement.See KRS 218A.992.Sen
tenceenhancementdoesnot occur for violation Boykin v. Alabama,395 U.S. 238, 89 S.Ct. 1709,
of KRS 218A.210, possession of controlled 23 L.Ed.2d 274 1969

substanceswhile not in the original container.
Brown v. Commonwealth,Ky.App., 914 S.W.2d 355 1996

2 In U.S. v. Gonzales,117 S.Ct. 1032 1997, 18 Burks v. Commonwealth,471 S.W.2d 298 Ky. 1971
U.S.C. 924c was construed to require the
federalmandatoryminimumsentenceauthorized Carr v. Commonwealth,481 S.W.2d 91 Ky. 1972

by that statute5, 10 or 30 years to be served
Carter v. Commonwealth,782 S.W.2d 597Ky. 1990consecutivelywith any other sentencegrowing

out of the sameincident, regardlessof the court Clay v. Commonwealth,867 S.W.2d 200 Ky.App. 1993
in which the other sentenceswereimposed. If
you havea client on any chargearising from a Coker v. Commonwealth,811 S.W.2d 8 Ky.App. 1991

transactionthat can result in a federal drug
Commonwealthv. Balsley,743 S.W.2d 36 Ky.App. 1988chargethat canresult in imposition of the man

datory minimum penalty under 18 U.S.C. 924, Commonwealthv. Burge, Ky., - S.W.2d - 1997
you musttakeinto accountthat regardlessof the
good dealyou might work out in the Kentucky Commonwealthz Gadd. 665 S.W.2d 915 Ky. 1984

statecourt.
Commonwealthv. Hubble,730 S.W.2d 532 Ky.App. 1997

Forfeiture. Real property may not, consistent Commonwealthz’. Shioley,815 S.W.2d 572 Ky. 1991
with the fifth amendment’sdueprocessclause,
be seizedpursuant to a civil drug forfeiture Commonwealthv. Welch, 864 S.W.2d 280 Ky. 1993

statute[21 U.S.C. 881 a71 until the property
Cooper v. Commonwealth,786 S.W.2d 875 Ky. 1990ownerhasbeengivennoticeand anopportunity

to be heard, unlessthe governmentis able to Dawson z’. Commonwealth,756 S.W.2d 935 Ky. 1988
demonstrateexigent circumstancesestablishing
the needfor an immediateseizure of the pro- Dedic z’. Commonwealth,Ky., 920 S.W.2d 878 1996

perty. United States v. James Daniel Good Real
Dishmanz’. Commonwealth,Ky., 906 S.W.2d 335 1995Property, 510 U.S. 43, 114 S.Ct. 492, 126 L.Ed.2d

490 1993. Dumondo. Commonwealth,488 S.W.2d 353 Ky. 1973

Conclusion:Preparation Faught t’. Commonwealth,656 S.W.2d 740 1983

Fustonv. Commonwealth,721 S.W.2d 734 1986Nothing can substitutefor preparationin trial
work. In particular,drug caseshave numerous Green v. Commonwealth,684 S.W.2d 13, 16 Ky.App. 1984
factualandlegal issuesthat requireresearchand
aggressivepretrialmotionpractice.This pretrial Green v. Commonwealth,815 S.W.2d 398 Ky. 1991

work coupledwith the fact that drug casesare
Hargravev. Commonwealth,724 S.W.2d 202 Ky. 1987triable casesby their verynatureleadsoneto the

inescapableconclusionthat favorableresultsat Harris v. Commonwealth,869 S.W.2d 32 Ky. 1994
trial can be obtained in drug cases for our
clients. Howard v. Commonwealth,787 S.W.2d 264 Ky.App. 1990

Humble v. Commonwealth,Ky.App., 887 S.W.2d 567 1994LEO G. SMITH, Deputy Chief Public Defender
JeffersonDistrict Public Defender’sOffice Ingram v. Commonwealth,801 S.W.2d 321 Ky. 1990
200 Civic Plaza
Louisville, Kentucky 40202 Jamesv. Commonwealth,482 S.W.2d 92 Ky. 1972

Tel: 502 574-3800;Fax: 502 574-4052
Jett v. Commonwealth,862 S.W.2d 908 Ky.App. 1993

Kroth v. Commonwealth,737 S.W.2d 680 Ky. 1987
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Kroth v. Commonwealth,Ky., 731 S.W.2d 680 1987 Sandersv. Commonwealth,Ky.App., 901 S.W.2d 511995

Leavell v. Commonwealth,737 S.W.2d 695 Ky. 1987 Sargentv Commonwealth,813 S.W.2d 801, 802 Ky. 1991

McGuire v. Commonwealth,885 S.W.2d 931 Ky. 1994 Schmidtv. Commonwealth,508 S.W.2d 716 Ky. 1974

Morrison v. Commonwealth,607 S.W.2d114 Ky. 1980 Shanksv. Commonwealth,463 S.W.2d312 Ky. 1971

Norton v. Commonwealth,890 S.W.2d 632 Ky.App. 1994 Tate v. Commonwealth,893 S.W.2d368 Ky. 1995

Paul v. Commonwealth,765 S.W.2d 24 Ky.App. 1989 U.S. v. Gonzales,117 S.Ct. 1032 1997

Peytonz’. Commonwealth,Ky., 931 S.W.2d 451 1996 U.S. v. Russell,411 U.S. 423, 93 S.Ct. 1637, 1643,
36 L.Ed.2d 366 1973

Powell v. Commonwealth,843 S.W.2d 908 Ky.App. 1992
United Statesv. JamesDaniel Good RealProperty, 510 U.S. 43,

Rochainv. California, 342 U.S. 165, 72 S.Ct. 205, 114 S.Ct. 492, 126 L.Ed.2d 490 1993
96 L.Ed. 183 1952

Webbv. Commonwealth,904 S.W.2d226 Ky. 1995
Roviarov. UnitedStates,353 U.S. 53, 77 S.Ct. 623,
1 L.Ed.2d 639 1957 Whismanv. Commonwealth,667 S.W.2d 394 Ky.App. 1994

Rupardv. Commonwealth,475 S.W.2d 473 Ky. 1972 Woodsv. Comnwnwealth,793 S.W.2d 809 Ky. 1990

DUI EDUCATION OPPORTUNITY - Wednesday,November5, 1997, Frankfort, Kentucky

The Kentucky Departmentof Public Advocacypresentsa one-dayInstitute on the defense
of clients accusedof a crimewith 2 tracks:beginningfor thosewho havehadno or few DUI
casesandadvancedfor thosewith manyDUI cases.

Our DUI Institutehastwoprimary learningobjectives:1 DUI Knowledge& Skills: learning
successfulDUI litigation strategiesandlaw, and2 Litigation PersuasionSkills: learning the
trial skills necessaryto achievethe bestresultsfor the client. StringentDUI statutesand
regulationsdemandsophisticatedknowledge,skills and strategiesto meet the increasingly
difficult DUI practice, and to make sure clients are fully protectedagainst improper
convictionor unfair punishment.This Institute focuseson thosecritical skills as theyapply
in the challengingDUI arena.We will focus on creativethinking, theoryof the case,group
voir dire, cross-examination.It will featureWill Zevelyof Busald,Funk & Zevely in Florence,
Kentucky.

Practice & Individual Feedback. Active participation is required. Participants are divided
into small groupsandpairedwith other participantsaccording to experience.The most
experiencedparticipantswill haverepresentedhundredsof clients.The leastexperiencedwill
have representedno clients. Every participant performs each day in the small group
practicingcritical DUI litigation andpersuasionskills andreceivesindividual feedbackfrom
the coaches.If you do not want to practicein thesmallgroupsand receivefocusedfeedbackfrom the
coachesand other participants,or if you do not want to engagein this demandinglearningformat,
this program is not for you.

Register Early to Insure Acceptance.We begin at 9:00 a.m. and concludeat 5:00 p.m. There
is only spacefor 24 participants.Registerearly. Registrationsare acceptedon afirst come,first serve
basis. This program is open only to criminal defenseadvocates.The cost is $125.00. Lunch
will beprovided.We havebeenapprovedfor 6 hours of ContinuingLegal EducationCLE
creditsfrom the KentuckyBar AssociationCLE Commissiondoesnot includelegal ethics.
Pleasecall Tina Meadowsat 502 564-8006 for registrationinformation.

________________________________________
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Legislative ResearchCommission
Internet Information

A greatdealof information is availableon the
Kentucky Legislature Home Page at
http:/ /www.lrc.state.ky.us/home.htm.

Below is justsomeof what can be found there:

* KentuckyConstitution
* StatuteRevision Information
* GeneralInformationaboutStatuteCodification

andRevision in Kentucky
* Normal Effective Dates for PastLegislative

Sessions
* Official Editionsof the Kentucky Revised

Statutes
* Materialsfrom the 1996RegularSessionof the

KentuckyGeneralAssembly
* CurrentVersionsof Bills and Resolutions

Schedulesand Visitor Information

* LegislativeCalendar
* Visitor Information
* Regularsessionschedule
* Interim committeemeetingschedule
* Monthly CommitteeMeetingsfor 1997-98

Interim

Legislation

* 1998 Prefiled Bills - summariesandcommittee
referrals

* Ordersof the Day Houseor Senate
* Text of 1996 Bills andResolutions

Who’s Who and How to Contact Them

* Toll freephonenumbers
* HouseLeadership
* SenateLeadership
* ElectronicMail E-Mail AddressList for

HouseandSenateMembers.
* HouseMembers- alphabetical.
* SenateMembers- alphabetical.
* Finding Your Legislators- by county.

56

The Legislative Process

* Conductof legislative businessLegislative
sessions,Legislativedistricts,andTerms of
office

* House Rules
* SenateRules
* Kentucky’sBudgetProcess
* Interim periodsbetweensessions
* How a bill becomeslaw
* Glossaryof legislative terms
* How to trace the legislativehistory of a law

Organization and Administration

* Information aboutCommittees
* Interim, Statutory,andSpecialCommittees
* 1997StandingCommittees
* The LegislativeResearchCommissionLRC
* ContinuingLegal Education.

Other Kentucky General Assembly
or LRC Resources

* EconomicandDemographicData
* KentuckyStatewideSummaryInformation
* 1990 CensusProfiles
* 1992 Censusof Agriculture Summary
* KentuckyCountyProfilesselecta countyfrom

a map

JEFFSHERR
AssistantPublic Advocate
100 Fair OaksLane,Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: jsherr@dpa.state.ky.us
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DPA Personnel Changes

NEW ARRIVALS

Peyton Reynoldsjoins DPA as anAssistantPub
lic Advocatein our HazardTrial Office. He is a
formerCommonwealthAttorneyfor LetcherCo.

Dana Bias joins DPA’s Capital Trial Branchas
an AssistantPublic Advocate.She is a former
staff attorney with the JeffersonDistrict Public
DefenderOffice.

Shelly Fears joins DPA’s Appeals Branch as an
Assistant Public Advocate. She is formerly a
privateattorney in Louisville.

Brett Sparks joins DPA’s Law Operations Branch
as a systemstechnician.He cameto DPA from
the private sector where he was a computer
consultantandownedhis own business.

Jennifer Word returns to DPA as a mitigation
specialistwith the CapitalTrial Branch.

Renie Schublejoins DPA’s Capital Post-Con
viction Branch as a mitigation specialist. She
receivedher B.S. in social work from U.L.

Valerie Boyce joins DPA’s Capital Post-
ConvictionBranchas a mitigationspecialist.She
receivedher B.S. in socialwork from U.K.

BrendaPopplewelljoins DPA’s AppealsBranch
as an Assistant Public Advocate. She was
formerly with the Attorney General’sOffice.

JohnPalombi joins DPA’s AppealsBranch as an
AssistantPublic Advocate. He is formerly an
AssistantAppellateDefenderin Illinois.

DEPARTURES

Mike Jarman left DPA’s CovingtonOffice as an
investigator and transferred to Natural
Resources.

Elizabeth Isaacs,AssistantPublicAdvocatewith
DPA’s Londonoffice resignedJuly 31, 1997.

Julia French, AdvocateSpecialistwith Protection
& AdvocacyretiredAugust 1, 1997

Kathy Rodgers,Legal Secretary with Protection
& Advocacy accepteda position in the private
sector.

Bruce Leasure, Assistant Public Advocatewith
DPA’s PaducahOffice resignedJune30, 1997.

Brian Throckmorton,DPA’s Librarian,resigned
July 15, 1997 and accepteda position at the
LexingtonHerald-Leader.

JanetJewell, Legal Secretarywith DPA’s Law
OperationsBranchresignedJuly 29, 1997.

INTERNAL TRANSFERS

Gary Sparks, Investigator, transferred from
DPA’s MoreheadOffice to the StantonOffice.

John Nelson, Assistant Public Advocate,
transferredfrom DPA’s Pikeville Office to the
StantonOffice.

Ginger Massamore,AssistantPublic Advocate,
transferredfrom DPA’s PaducahOffice to the
HendersonOffice.

Melissa Bellew, Assistant Public Advocate,
transferredfrom DPA’s StanfordOffice to the
ElizabethtownOffice.

The Ten Longest Working EmployeesStill With DPA

1 MadelineJones
2 Vince Aprile
3 Tim Riddell
4 Dave Stewart
5 SteveHeffley
6 DaveNorat
7 PatsyShryock
8 RodneyMcDaniel
9 Larry Rapp
10 Larry H. Marshall

Legal Secretary/Appeals
GeneralCounsel
AssistantPublic Advocate/Post-Conviction
Investigator/FrankfortOffice
Investigator/LaGrangeTrial Office
Director, Law OperationsBranch
Legal Secretary/Post-Trials
Directing Attorney/Frankfort Office
Investigator/ElizabethtownOffice
AssistantPublic Advocate/FrankfortOffice

______________
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January3, 1973
June11, 1973
September1, 1973

May 22, 1974
May 22, 1974
July 1, 1974
November1, 1974
September16, 1975
January20, 1975
June3, 1975
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Dan Goyette: Recipient of
Prestigious ABA Dorsey Award

Daniel T. Goyettereceived the DorseyAward
duringceremoniesat the annualmeetingof the
American Bar Associationin San Franciscoon
August 1, 1997.The prominentaward,which is
presentedannually to an outstandingpublic
defenderor legal aid lawyer, is namedin honor
of the late Charles H. Dorsey, Jr., long-time
Executive Director of Maryland’s Legal Aid
Bureau, Inc. The award is sponsoredby the
GovernmentandPublicSectorLawyersDivision
of the ABA.

"Dan is recognizedand looked upon as a voice
of reasonandcompassionin our stateandin our
particular legal community," commentedLBA
PresidentMargaret E. Keane in her letter of
nominationto the ABA. "He speakson behalfof
thosewho would otherwisego unheard,and he
doessoquite eloquently."

Sector LawyersDivisiOn
It was inscribed: "In re
cognition of his exemp
lary legal careerand his
lifetime devotionto equal
justice under the law."

Goyetteis the JeffersonCountyPublic Defender
and has served as Executive Director of the
Louisville-Jefferson County Public Defender
Corporationsince 1982. He is pastpresidentof
both the Louisville Bar Association and the
Louisville Bar Foundationandcurrently serves
on the boardsof both organizations.

Dan and his office were the recipientsof the
1994 Departmentof Public Advocacy Gideon
award.

The award was presentedby Judge Brenda
Murray andJohnCopelan,ChairandVice Chair,
respectively,of theABA GovernmentandPublic

Dan Goyette

DEFENDER CORE VALUES VISION STATEMENTS: DPA Defender Services

COMMITMENT TO CLIENTS.We arededicatedto servingour clientsthrougheveryaspect
of our operationandto preventingthe governmentfrom taking advantageof our clients at
any time, in anymanner.

HIGH QUALITY. Usingstate-of-the-arttechnology,superioreducation,andfair andsensitive
management,DPA continuallystrivesto maintainthebestpossiblesystemfor deliveringour
servicesto thosepeoplein needof them,at all timesrecalling the dignities andworth of not
only the individualclient, but also the legal and supportstaff of the organization.

INTEGRITY. Eachof us is governedby a steadfastnessto achievingour agency’s mission,
fulfilling our individual responsibilities,andbeing trustworthyandethicalin all our dealings.

STAFF PROFESSIONALISM. Eachemployeeis empoweredto actcreatively,innovatively,
andresponsiblyby propereducation,compensation,andsupportin awork environmentthat
valuesand respectseachemployee’scontributionto the delivery of legal services.

INDEPENDENCEAND INTERDEPENDENCE.DPA operatesundera rule of professional
conductwhich requiresindependentrepresentationof eachof its clients.TheDepartmentalso
works interdependentlywithin the statewidepublic defenderprogram and with other
professionalsin the executive,legislative and judicial branchesandwith the peopleof the
Commonwealthto advancethe interestsof its clients.

I I
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ADVERTISING RATES

Black & White

1 Issue 6 Issues

Full Page $150 $700
Half Page $ 80 $350
1/4 Page $ 50 $200

NOTE:Staplinginside the newsletterup to a 4-sided
insert would be double the costfor a full pagead.

CLOSING DATES

*blished bi-monthly

ISSUE PUBLICATION DEADLINE

January
March
May
July
September
November

January15
March 15
May 15
July 15
September15
November15

December1
February1

April 1
June1
August 1
October 1

I

AD SIZES

112 PageHorizontal

713/16 x 4-1/2
Page

7 x 9-1/2

Whenpreparingart work for full pagead, allow 3/4" on all
sides.

All live mattermustbe containedwithin 7" x 9-1/2"

MECHANICAL REQUIREMENTS

/ Negatives,positives, engravingor camera-
ready

art accepted.
/ Offset printing
/ Black & White
/ Trim size: 8-1/2" x 11" - 2 columns/page
/ Halftonescreen133

‘heAdvocate, Vol. 19, No. 5, September,199

The Kentucky Department of Public Advocacy’s
Advertising Rates for The Advocate

114 Page

3-1/8 x 4-5/8’

Full

CIRCULATION

Your advertisingmessageis delivered to a highly selectivegroup of readers.The Advocatehas a
circulationof approximately2,000whichincludesall full-time publicdefenders,manyprivatecriminal
defenseattorneys,membersof the criminal justice systemand the judiciary in Kentucky, federal
district judgesandjudge os the 6th Circuit Court of Appeals.

TheAdvocateis themostcomprehensiveandeffectiveadvertisingmediumto reachKentucky’sgrowing
criminal justicecommunityanddefensebar. TheAdvocateis retainedpermanentlyby mostlawyers
as a resource.

For further informationcontact:
Tina Meadows,TheAdvocate

Departmentof Public Advocacy
100 Fair OaksLane,Suite302

Frankfort, Kentucky40601
Tel: 502 564-8006;Fax: 502 564-7890

E-mail: tmeadows@dpa.state.ky.us
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DPA Poet-ConvictionPractice
Institute - September8-10, 1997

Holiday Inn, Newtown Pike
Lexington, Kentucky

8th DeathPenalty
PersuasionPracticeInstitute

Kentucky Leadership Center
October 12-17,1997

Dill Practice Institute
November5, 1997
DPA Office, Frankfort, Kentucky
Featuring Will Zevely of Busald,
Funk & Zevelyin Florence,KY

26th AnnualPublic Defender
Education Conference

June 15-17, 1998 - Lexington, KY

NOTE: DPA Education is open only
to criminal defenseadvocates.

**EACDL **

Annual KACDL Coaference
featuring Robertffirschhorn
of Galveston,Texas on
effectivejury selection

November21, 1997 - Covington, KY

** NLADA **

For more information regarding
NLADA programs call Joan
Graham at Tel: 202 452-0620;Fax:
202 872-1031or write to NLADA,
1625 K Street, N.W., Suite 800,
Washington,D.C. 20006.

Theories& Themes
October 10.12,1997
Atlanta, Georgia

For more information regarding
NCDC programs call Rosie
Flanagan at Tel: 912 746-4151;
Fax: 912 743-0160or write NCDC,
do Mercer Law School, Macon,
Georgia 31207.

**DPA **

Upcoming DPA, NCDC,
NLADA & KACDL Education

For more information regarding
KACDL programs call or write:
Linda DeBord, 3300 Maple Leaf
Drive, LaGrange, Kentucky 40031
or 502 243-1418 or Rebecca
DiLoreto at 502 564-8006.

CapitalVoir Dire Review

Capitalvoir dire involves skills
we are not able to frequently
practice.Thoseco-counselwho
are heading to a capital trial
are encouragedto spend 1/2
day in Frankfortpracticingthe
individual voir dire in their
upcomingcasewith mockjur
ors on challengesfor cause,re
habilitation, reverseWitt, miti
gation, aggravation,publicity,
race,strategy,usinga juror rat
ing sheet. A minimum of one
weeknotice is necessaryto set
up this review. It mustbe con
ductedno later than I month
before the trial so what is
learned can be implemented.
Before the review, there must
be a written voir dire plan, a
one page summary of your
caseand ajuror rating form for
your case.A binderof voir dire
resourcescanbeobtainedfrom
the Director of Educationand
Development.To set up this
review, contact:

Tins Meadows
Dept. of Public Advocacy
100 FairOaksLane, Suite 302
Fränkfort,Kentucky40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail:
tmeadows@dpa.state.ky.us

** NCDC**

Kentucky fundingat thebottom nationally.Presdientof TheSpangenbergGroup,WestNewton,
Massachusetts,RobertSpangenberg,hascompiled50-statenationaldataon the expenditureand
caseloadfor indigentdefensesince1982.Mr. Spangenbergstatesthat themostrecentdataavailable
in FY96 placesKentuckyat or nearthe bottom in both percapitafunding andpercasefunding.He
furtherstatesthatKentucky’srankinghascontinuedto fall to alevel lower thanreportedin the first
nationaldatapublishedin 1982.At $127 pertrial level case,Kentuckyis now lastnationally in this
category.
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