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FROM Ti-JR EDITOR-.
Numerousjudgesexpressedto Public
Advocate,Ernie Lewis, attheOctober
1997 JudicialConferencein Bowling
Greenwhatafine publicationThe Ad
vocate is. One judge stated that he
kept copies of The Advocateon the
benchand referred to it often. Many
judgesobservedthat the only Fourth
Amendmentlaw that they ever see
comesfrom TheAdvocate.We needto
be remindedon occasionof theedu
cational importance of The Advocate
for not only defendersbut thebroad
er criminal justice community - in
cluding judges. Thanks to all who
make TheAdvocatea vehicleof edu
cationand research!

Independence/Interdependence.An
essentialcore value of DPA is the
professionalindependenceof its law
yers to representclientsnot just vig
orously but zealously.An emerging
value of DPA is workinginterdepen
denfly in the criminal justice system
to maximize the benefits for our cli
ents. Larry landis challengedus at
the 1997 AnnualConferenceto begin
thinking of this new paradigm of
helpingclients. We carry his remarks
in this issuewith reflectionsandreac
tions from others,JudgeJamesKeller,
Ernie Lewis, Bill Johnson,and John
Leathers. We’d like to hear your
thoughts.

KBA PresidentWe are pleasedto
share with you the substantial
thoughts of KBA President Bobby
Elliott on thework we do.

Michael Folk joins The Advocate as
our new associateeditor for our dis
trict courtcolumn. He startsoff with
a call to learningabout jury trials in
district court.

In addition to our regular features,
this issue looks at meaty issuesof
funding,working together,truth and
muchmore.
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Revenuefor Defender Representation
- Ernie Lewis

Edward C. Monahan, Editor



TheAdvocate

The Advocate provides education
andresearchfor personsservingin
digent clients in order to improve
client representationand insure
fair processandreliableresultsfor
those whose life or liberty is at
risk. The Advocateeducatescrim
inal justice professionalsand the
public on its work, mission, and
values.

TheAdvocateis abimonthly Janu
ary, March,May, July, September,
Novemberpublication of theDe
partment of Public Advocacy, an
independent agency within the
Public Protection and Regulation
Cabinet.Opinionsexpressedin art
icles are thoseof the authorsand
do not necessarilyrepresentthe
views of OPA. The Advocatewel
comescorrespondenceon subjects
coveredby it. If you havean article
our readerswill find of interest,
typea short outline or generalde
scription andsendit to theEditor.
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Defender Revenue:
$40 Administrative Fee,$50 DUI Fee,
Recoupment

An increasinglysignificant part of the Depart
ment of Public Advocacy’s DPA’s funding is
the threesourcesof revenuepaid by our indi
gent clients: recoupment,the DUI fee, and the
administrativefee. While many personshave
problems with funding DPA through these
sources,they are part of our currentreality.

Recoupment

Until 1994, the only fund available to DPA was
KRS 31.120, which allowed for the Judge to
assess recoupmentor a partial fee, of persons
appointed a public defender. By statute, this
recoupmentmustgo backto the countiestopro
vide public defender services. In contract
counties,where part-time lawyers deliver ser
vices, recoupmentmonies are sentback to the
local public defendersto increasethe amountof
moneygiven by the stateor the county.

DUI Fee/AdministrativeFee

In 1994, two additional feeswere establishedto
help fund the public defendersystem.Thesefees
wereestablishedasa result of the crisis in public
defenderfundingwhichhadbeenrecognizedby
the Governor’sTaskForceandrecommendedto
the General Assembly. As a result of these
recommendations,in 1994, KRS 3i.05M2 and
KRS 189A.050were passed.The administrative
fee KItS 31.0512mandatedthejudicial assess
ment of a $40 fee to all clients who had been
appointeda public defender.This fee is manda
tory although waivable by the judge. KRS
IS9AA50 required that 25% of the DUI service
fee go to the Departmentof Public Advocacy.

In 1996/1997,thesefeesprovidedalmost16% of
the Departmentof Public Advocacy’sbudget.As
you will see from the attached,in 1997/1997,
$903,000.00was recoupedfrom indigents as a
result of KItS 31.120. As a result of KItS
31.0512,the administrativefee;$666,000.00was
brought in. The DUI service fee brought in
$1,040,000.00 for the provision of services.
Together,over two and a half million dollars
was available to the Departmentfrom assess-

ments to indigents
accusedof crimes,

Where Does It Go?

It is importantto understandwhat the Depart
ment does with this funding. First, all it

coupmentmust be returned to the county to
provide services locally KItS 31.0511. The
remainingmoniessupportmany of the services
providedby the Department,including: offices
in Covington, Henderson,Madisonville, Eliza
bethtown;significant supportto the Fayetteand
Jefferson County Public Defender Offices; the
Capital Post-Conviction Branch; contracts to
private lawyers who representcapital clients;
three appellate lawyers; trial lawyers in Som
erset, London, and Pikeville; conflicts in both
contractandfield office counties;technology;The
Advocate,andlastly training. Without the money
provided by these three revenuesources,the
DPA could not continueto provide its present
level of services.

ROLE OF THE COURTS

The heart of the collection of revenue is the
decisionby district and circuit court judges to
assessfees,particularly the administrativefee of
KItS 31.0512.The biggestproblem is that the
collection rate is much too low. KItS 31.0512
statesthat "any personprovided counselunder
the provisionsof this chapter shall be assessed
at the time of appointmenta nonrefundable$40
administrativefee." Clearly, this fee is waivable
by statute;however, as can be seenby the fig
ures, in 1997, the collection rate for the Depart
ment wasapproximately14 percent.TheDepart
ment believesthat the assessmentandcollection
rateshouldbe much higher than14%. If it were,
many of themostacuteneedsof the Department
could be alleviated.

An additionalproblem is the disparity between
counties.It canreadily be seenthat while some
countiesarecollecting the administrativefee on
a consistentbasis,other countiesarenot. This

ErnieLewis
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includes some counties who are benefitting a
greatdeal from the provisionof revenue.

The final problem is that in some counties
recoupmentis collectedwhile the administrative
fee is not. KItS 31.0513 statesthat the admini
strative fee is in addition to any other contri
bution or recoupmentand "shall be collected in
accordancewith that section."

The Needfor Adequate Funding

The Departmenthas numerousacuteneeds.In
short, the Departmentcontinuesto be revenue-

starved.The Departmentreceivesonly 2.7% of
the total criminal justice budget. In 1996/1997
prosecutorsin this Commonwealthreceivedap
proximately53 million dollars while the Depart
ment of Public Advocacy receivedonly 17 mil
lion dollars including the revenuefrom the two
feesandrecoupment.DPA receivedfunding at
a rate of $163 per case,which is the lowest per
casefunding in the nation.

Proposalto Legislature

As a result, the Departmenthas beencriticized
for failing to provide adequateservicesin juv
enile court acrossthe Commonwealth.The De
partmentis proposingto the 1998-2000Legisla
lurean additional five full-time officesandother
trial andappellatestaff to enhancethe delivery
servicesin juvenile court as well as to other
indigents.The Departmentalso is askingfor in-
creasedfinancial support for Jeffersonand Fay
etteCountyPublicDefendersystemswhere the

highestcaseloadsprevail, as well as full funding
for thecapitalpost-convictionbranch,which was
recently defunded. The Departmentis ask-ing
theseneedsto be met through generalfund-ing.
If this does not occur, revenuemust meet the
needsof the Department.It is not unreason-able
to believe that 50% of indigents accused of
crimescanpay the $40 assessmentfee the DPA
will be asking for a raiseto $50.

I am asking all judges to look at what they can
do to assist the Departmentof Public Advocacy
in providing this vital public service. I am not
asking anyjudge to assessan administrativefee
of someonewho cannotafford it. I am not ask
ing a judge to refuse to waive these fees and I
must emphasizethat I am not askingany judge
to put any indigent in jail for failing to pay the
public defender fee or denying counsel to an
indigent for failing to pay the public defender
fee. What I am asking is for their cooperation
and assistancein assessingour clients the mod
est sum of $40 per case in order to fund the
DPA.

For your information, a listing of the two fees
andrecoupmentby countyfollows.

The fairnessandreliability of our public defen
der systemis at stake.

ERWIN W. LEWIS, Public Advocate
100 Fair OaksLane, Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: elewis@dpa.state.ky.us

First Defender Appointed Ethics Director

Kentucky’s first public defender,AnthonyWilhoit, 62, retired from 21 yearsof
Courtof Appealsjudgingandoneyearas the Court’s ChiefJudgein November,
and is now the secondexecutive director of Kentucky’s Legislative Ethics
Commission.Wilhoit is a 1955 graduate of Thomas More College, a 1963
graduateof U.K.’s Law School and a 1986 graduateof the University of
Virginia’s mastersin law program.Hewasa police judgein Versaillesin 1964,
a city attorneyfrom 1965-67andWoodford CountyAttorney from 1967-72.He
was Kentucky’s first statepublic defenderin 1972 appointedby Governor

A

WendellFord. He sewedas public defenderuntil 1974. His bid for Kentucky nntnony vv ilboit

Attorney Generalwasunsuccessful.He wasDeputyJusticeSecretaryfrom 1975-76.TheStateJournal’s
October16, 1997editorial saidof Wilhoit’s selectionfrom the76 applicantsfor the EthicsCommission’s
ExecutiveDirector job. "we cannotimagineanyonewith morehonorand integritythanWilhoit brings
to the Comxnission....wehaveno doubtthat Wilhoit will usethe law to the fullest in the interestof
assuringthe peopleof Kentuckya GeneralAssemblyfree of the kind of basecorruptionthat led to the
enactmentof the original ethics

code
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YEAR END RECOUPMENT REPORT FY 97
June 1997

REC’D 7/1 RECEIVED TOTAL
COUNTY Tliru 05/31 THIS MONTH YEAR TO DATE PERCENTAGE

ADAIR 570.00 $ - 570.00 0.06%
ALLEN 6,165.00 330.00 6,495.00 0.72%
ANDERSON 2,119.00 17.00 2,136.00 0.24%
BALL.ARD 13,318.33 1,160.00 14,478.33 1.60%
BARREN 15,615.75 1,697.25 17,313.00 1.92%
BATH 805.00 70.00 875.00 0.10%
BELL 9,259.50 915.00 10,174.50 1.13%
BOONE 29,422.95 2,397.00 31,819.95 3.52%
BOURBON 4,735.04 226.00 4,961.04 0.55%
BOYD 21,949.50 1,330.00 23,279.50 2.58%
BOYLE 3,401.00 250.00 3,651.00 0.40%
BRACKEN 1,274.18 200.00 1,474.18 0.16%
BRETHITT 265.00 0.00 265.00 0.03%
BRECKINRIDGE 2,110.00 45.00 2,155.00 0.24%
BULLITT 16,996.00 1,715.00 18,711.00 2.07%
BULTER 5,515.50 750.00 6,265.50 0.69%
CALDWELL 3,266.50 0.00 3,266.50 0.36%
CALLOWAY 12,642.50 1,365.00 14,007.50 1.55%
CAMPBELL 22,180.00 2,295.00 24,475.00 2.71%
CARLISLE 6,015.87 310.00 6,325.87 0.70%
CARROLL 14,476.25 1,248.00 15,724.25 1.74%
CARTER 1,424.96 20.00 1,444.96 0.16%
CASEY 770.00 60.00 830.00 0.09%
CHRISTIAN 29,025.25 2,392.50 31,417.75 3.48%
CLARK 6,436.50 967.50 7,404.00 0.82%
CLAY 1,810.00 10.00 1,820.00 0.20%
CLINTON 0.00 0.00 0.00 0.00%
CRITTENDEN 12,140.85 1,620.00 13,760.85 1.52%
CUMBERLAND 150.00 60.00 210.00 0.02%
DAVIESS 16,314.50 2,175.00 18,489.50 2.05%
EDMONSON 2,920.00 60.00 2,980.00 0.33%
ELLIOTT 710.00 0.00 710.00 0.08%
ESTILL 355.00 0.00 355.00 0.04%
FAYETTE 158,167.00 16,468.00 174,635.00 19.34%
FLEMING 1,007.50 15.00 1,022.50 0.11%
FLOYD 2,047.50 190.00 2,237.50 0.25%
FRANKLIN 2,267.50 170.00 2,437.50 0.27%
FULTON 21,314.55 1,220.00 22,534.55 2.50%
GALLATIN 3,288.00 280.00 3,568.00 0.40%
GARRARD 4,140.00 125.00 4,265.00 0.47%
GRANT 6,554.50 1,297.50 7,852.00 0.87%
GRAVES 17,538.00 2,000.00 19,538.00 2.16%
GRAYSON 605.00 50.00 655.00 0.07%
GREEN 665.00 51.00 716.00 0.08%
GREENUP 6,805.00 490.00 7,295.00 0.81%
HANCOCK 1,008.00 50.00 1,058.00 0.12%
HARDIN 6,798.00 475.00 7,273.00 0.81%
HARLAN 5,054.16 407.50 5,461.66 0.60%
HARRISON 4,058.00 555.00 4,613.00 0.51%
HART 6,256.75 475.00 6,731.75 0.75%
HENDERSON 3,947.00 390.00 4,337.00 0.48%
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YEAR END RECOUPMENT REPORT FY 97
June 1997

REC’D 7/1 RECEIVED TOTAL
COUNTY Thru 05/31 THIS MONTH YEAR TO DATE PERCENTAGE

HENRY 1,280.00 290.00 1,570.00 0.17%
HICKMAN 12,544.43 689.59 13,234.02 1.47%
HOPKINS 4,143.00 680.00 4,823.00 0.53%
JACKSON 553.00 10.00 563.00 0.06%
JEFFERSON 39,906.50 3,708.00 43,614.50 4.83%
JESSAMINE 15,545.00 2,444.00 17,989.00 1.99%
JOHNSON 2,319.50 180.00 2,499.50 0.28%
KENTON 26,052.18 2,221.50 28,273.68 3.13%
KNOTT 70.00 50.00 120.00 0.01%
KNOX 2,600.00 170.00 2,770.00 0.31%
LARUE 1,610.55 290.00 1,900.55 0.21%
LAUREL 5,787.50 290.00 6,077.50 0.67%
LAWRENCE 3,016.00 250.00 3,266.00 0.36%
LEE 0.00 0.00 0.00 0.00%
LESLIE 645.00 20.00 665.00 0.07%
LETCHER 5,206.00 19000 5,396.00 0.60%
LEWIS 2,345.00 185.00 2,530.00 0.28%
LINCOLN 6,092.50 540.00 6,632.50 0.73%
LIVINGSTON 2,115.00 110.00 2,225.00 0.25%
LOGAN 2,721.00 200.00 2,921.00 0.32%
LYON 440.00 0.00 440.00 0.05%
MCCRACKEN 19,835.50 1,945.00 21,780.50 2.41%
MCCREARY 3,747.00 255.00 4,002.00 0.44%
MCLEAN 292.50 0.00 292.50 0.03%
MADISON 10,245.00 1,210.00 11,455.00 1.27%
MAGOFFIN 490.00 0.00 490.00 0.05%
MARION 100.00 0.00 100.00 0.01%
MARSHALL 14,154.00 1,972.00 16,126.00 1.79%
MARTIN 2,006.00 85.00 2,091.00 0.23%
MASON 2,835.47 27.50 2,862.97 0.32%
MEADE 695.00 50.00 745.00 0.08%
MENIFEE 435.00 60.00 495.00 0.05%
MERCER 2,730.00 140.00 2,870.00 0.32%
METCALFE 3,595.00 245.00 3,840.00 0.43%
MONROE 720.00 10.00 730.00 0.08%
MONTGOMERY 2,686.00 232.50 2,918.50 0.32%
MORGAN 1,765.00 0.00 1,765.00 0.20%
MTJHLENBURG 0.00 160.00 160.00 0.02%
NELSON 9,137.50 245.50 9,383.00 1.04%
NICHOLAS 2,032.50 0.00 2,032.50 0.23%
OHIO 9,967.50 345.00 10,312.50 1.14%
OLDHAM 3,362.50 0.00 3,362.50 0.37%
OWEN 5,096.50 350.00 5,446.50 0.60%
OWSLEY 20.00 0.00 20.00 0.00%
PENDLETON 1,254.00 200.00 1,454.00 0.16%
PERRY 4,486.00 175.00 4,661.00 0.52%
PIKE 1,411.50 135.00 1,546.50 0.17%
POWELL 780.00 100.00 880.00 0.10%
PULASKI 3,740.50 119.50 3,860.00 0.43%
ROBERTSON 768.00 23.00 791.00 0.09%
ROCKCASTLE 1,760.00 0.00 1,760.00 0.19%
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YFR END RECOUPMENT REPORT FY
June 1997

97

p

COUNTY
REC’D 7/1

Thru 05/31
RECEIVED

THIS MONTH
TOTAL

YEAR TO DATE PERCENTAGE

ROWAN
RUSSELL
SCOTT
SHELBY
SIMPSON
SPENCER
TAYLOR
TODD
TRIGG
ThIMBLE
UNION
WARREN
WASHINGTON
WAYNE
WEBSTER
WHITLEY
WOLFE
W000FORD

5,522.50
260.00

7,144.50
1,420.00
5,925.00

150.00
1,423.50
2,965.00
1,175.00
1,155.00

16,406.19
2,819.81

300.00
0.00

18, 046.00
750.00
155.00

2,242.00

320.00
0.00

806.00
0.00

910.00
0.00

60.00
394.00

0.00
0.00

1,407.40
320.00

0.00
0.00

805.00
440.00

0.00
Q.00

5,842.50
260.00

7,950.50
1,420.00
6,835.00

150.00
1,483.50
3,359.00
1,175.00
1,155.00

17,813.59
3,139.81

300.00
0.00

18,851.00
1,190.00

155.00
2,242.00

0.65%
0.03%
0.88%
0.16%
0.76%
0.02%
0.16%
0.37%
0.13%
0.13%
1.97%
0.35%
0.03%
0.00%
2.09%
0.13%
0.02%
0.25%

TOTAL: 74,459.74 903,140.76 100. 00%

Received
COUNTY 07/01-05/30

ADAIR 4,566.25
ALLEN 3,505.63
ANDERSON 4,262.00
BALLARD 4,822.88
BARREN 6,331.06
BATH 2,148.75
BELL 10,752.81
BOONE 21,741.83
BOURBON 7,567.78
BOYD 11,231.88
BOYLE 5,387.26
BRACKEN 1,623.00
BRETHITT 4,989.38
BRECKINRIDGE 2,592.25
BULLITT 14,892.31
BUTLER 2,920.00
CALDWELL 2,766.25
CALLOWAY 8,681.88
CAMPBELL 26,912.11
CARLISLE 1,722.94

FY97 YEAR END REPORT

OUT FEE REPORT
JUNE 1997

Received
June

Total Funds Percentage of
Year to Date Total Funds

==========s=======t =======n===

200.00 4,766.25 0.42%
201.25 3,706.88 0.33%
460.00 4,722.00 0.42%
629.00 5,451.88 0.48%
634.88 6,965.94 0.62%
175.00 2,323.75 0.21%

1,655.63 12,408.44 1.10%
1,921.88 23,663.71 2.10%

237.00 7,804.78 0.69%
825.25 12,057.13 1.07%
660.75 6,048.01 0.54%
219.25 1,842.25 0.16%
726.25 5,715.63 0.51%
194.25 2,786.50 0.25%

1,740.31 16,632.63 1.48%
503.75 3,423.75 0.30%
309.38 3,075.63 0.27%
543.75 9,225.63 0.82%

2,598.50 29,510.61 2.62%
108.25 1,831.19 0.16%
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DUI FEE REPORT
JUNE 1997

Received Received Total Funds Percentage of
COUNTY 07/01-05/30 June Year to Date Total Funds

================= ========t======== =============

CARROLL 6,409.25 513.13 6,922.38 0.62%

CARTER 5,869.63 531.25 6,400.88 0.57%

CASEY 5,598.25 672.50 6,270.75 0.56%

CHRISTIAN 23,699.00 2,368.75 26,067.75 2.32%

CLARK 11,239.76 916.00 12,155.76 1.08%

CLAY 5,291.38 653.13 5,944.50 0.53%

CLINTON 4,264.50 261.25 4,525.75 0.40%

CRITTENDEN 2,480.25 87.50 2,567.75 0.23%

CUMBERLAND 2,163.75 126.25 2,290.00 0.20%

DAVIESS 18,512.50 1,562.50 20,075.00 1.78%

EDMONSON 1,368.13 187.50 1,555.63 0.14%

ELLIOTT 755.25 63.50 818.75 0.07%

ESTILL 2,358.00 162.50 2,520.50 0.22%

FAYETTE 87,359.38 7,241.13 94,600.51 8.41%

FLEMING 2,522.00 232.75 2,754.75 0.24%

FLOYD 11,381.88 648.75 12,030.63 1.07%

FRANKLIN 11,305.00 1,279.38 12,584.38 1.12%

FULTON 4,760.01 404.25 5,164.26 0.46%

GALLATIN 1,473.75 108.00 1,581.75 0.14%

GARRARD 2,493.75 168.75 2,662.50 0.24%

GRANT 8,677.63 1,002.00 9,679.63 0.86%

GRAVES 11,140.00 750.00 11,890.00 1.06%

GRAYSON 5,927.13 723.75 6,650.88 0.59%

GREEN 430.84 82.91 513.75 0.05%

GREENUP 10,500.00 605.50 11,105.50 0.99%

HANCOCK 1,341.25 275.00 1,616.25 0.14%

HARDIN 21,649.31 2,336.13 23,985.44 2.13%

HARLAN 8,246.38 491.25 8,737.63 0.78%

HARRISON 7,068.38 411.38 7,479.76 0.66%

HART 3,975.88 443.64 4,419.52 0.39%

HENDERSON 17,747.26 1,753.25 19,500.51 1.73%

HENRY 7,488.00 695.50 8,183.50 0.73%

HICIGIAN 691.50 125.00 816.50 0.07%

HOPKINS 16,029.81 736.17 16,765.99 1.49%

JACKSON 3,241.25 217.25 3,458.50 0.31%

JEFFERSON 116,907.50 10,792.50 127,700.00 11.35%

JESSAMINE 8,813.75 686.25 9,500.00 0.84%

JOHNSON 5,540.13 615.63 6,155.76 0.55%

KENTON 36,101.44 3,491.75 39,593.19 3.52%

KNOTT 3,421.50 1,515.50 4,937.00 0.44%

KNOX 11,050.63 446.25 11,496.88 1.02%

LARUE 2,096.26 59.88 2,156.13 0.19%

LAUREL 15,438.38 1,562.50 17,000.88 1.51%

LAWRENCE 4,310.51 197.25 4,507.76 0.40%

LEE 332.50 88.00 420.50 0.04%

LESLIE 2,265.38 187.50 2,452.88 0.22%

LETCHER 4,226.77 247.50 4,474.27 0.40%

LEWIS 3,672.75 148.75 3,821.50 0.34%

LINCOLN 4,194.44 323.00 4,517.44 0.40%

LIVINGSTON 5,235.50 281.56 5,517.06 0.49%

LOGAN 4,125.00 350.00 4,475.00 0.40%

LYON 3,981.25 26.25 4,007.50 0.36%

MCCRACKEN 29,116.00 1,737.50 30,853.50 2.74%

MCCREARY 5,049.75 636.25 5,686.00 0.51%
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DUI FEE REPORT
JUNE 1997

COUNTY

MCLEAN 1,597.51 100.00
MADISON 30,283.34 4,170.00
MAGOFFIN 4,417.38 406.25
MARION 3,489.75 351.25
MARSHALL 5,209.00 391.25
MARTIN 3,714.75 262.50
MASON 6,791.75 366.75
MEADE 9,525.00 672.50
MENIFEE 396.00 16.50
MERCER 5,109.63 337.00
METCALFE 1,420.75 247.50
MONROE 2,775.00 212.50
MONTGOMERY 6,396.88 620.38
MORGAN 3,674.75 371.50
MUHLENBURG 7,363.00 287.50
NELSON 8,010.88 878.00
NICHOLAS 1,300.88 316.38
OHIO 4,477.88 565.75
OLDH.AN 5,897.13 371.88
OWEN 1,049.75 35.75
OWSLEY 708.00 51.25
PENDLETON 3,438.76 194.25
PERRY 14,788.51 1,432.38
PIKE 12,047.50 1,563.75
POWELL 4,515.50 364.00
PULASKI 12,876.38 1,374.38

Total Funds Percentage of
Year to Date Total Funds

================= =============

1,697.51 0.15%
34,453.34 3.06%
4,823.63 0.43%
3,841.00 0.34%
5,600.25 0.50%
3,977.25 0.35%
7,158.50 0.64%

10,197.50 0.91%
412.50 0.04%

5,446.63 0.48%
1,668.25 0.15%
2,987.50 0.27%
7,017.25 0.62%
4,046.25 0.36%
7,650.50 0.68%
8,888.88 0.79%
1,617.26 0.14%
5,043.63 0.45%
6,269.00 0.56%
1,085.50 0.10%

759.25 0.07%
3,633.01 0.32%

16,220.88 1.44%
13,611.25 1.21%
4,879.50 0.43%

14,250.76 1.27%

Received
07/01-05/30

Received
June

ROBERTSON 370.00 30.00 400.00 0.04%
ROCKCASTLE 9,918.13 575.75 10,493.88 0.93%
ROWAN 9,931.76 1,030.38 10,962.13 0.97%
RUSSELL 5,327.38 420.13 5,747.50 0.51%
SCOTT 7,846.13 815.50 8,661.63 0.77%
SHELBY 7,518.13 1,097.50 8,615.63 0.77%
SIMPSON 5,508.25 248.13 5,756.38 0.51%
SPENCER 1,384.88 223.75 1,608.63 0.14%
TAYLOR 4,775.88 312.50 5,088.38 0.45%
TODD 2,456.25 312.50 2,768.75 0.25%
TRIGG 5,809.14 396.88 6,206.01 0.55%
THIMBLE 821.25 167.38 988.63 0.09%
UNION 5,476.63 684.00 6,160.63 0.55%
WARREN 30,987.63 3,354.75 34,342.38 3.05%
WASHINGTON 1,349.00 146.00 1,495.00 0.13%
WAYNE 1,896.25 112.50 2,008.75 0.18%
WEBSTER 2,034.38 62.50 2,096.88 0.19%
WHITLEY 5,079.75 537.00 5,616.75 0.50%
WOLFE 2,879.13 320.50 3,19.9.63 0.28%
W000FORD 7,531.51 626.88 8,158.38 0.73%

0.00
TOTAL: 1,030,934.65 94,211.22 1,125,145.87 100.00%
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YEAR END USER FEE REPORT FY97
June 1997

Received Received Total Funds Percentage of
COUNTY 07/01 . 05/31 June 1997 Year to Date Total Funds

ADAIR 510.00 0.00 510.00 0.08%
ALLEN 1,220.00 80.00 1,300.00 0.19%
ANDERSON 1,370.00 120.00 1,490.00 0.22%
BALLARD 4,300.00 480.00 4,780.00 0.72%
BARREN 3,642.00 445.00 4,087.00 0.61%
BATH 3,143.00 120.00 3,263.00 0.49%
BELL 6,670.00 675.00 7,345.00 1.10%
BOONE 12,980.00 1,182.50 14,162.50 2.12%
BOURBON 2,683.50 386.50 3,070.00 0.46%
BOYD 9,978.00 693.50 10,671.50 1.60%
BOYLE 2,471.50 269.50 2,741.00 0.41%
BRACKEN 1,118.00 28.00 1,146.00 0.17%
BRETHITT 1,465.00 160.00 1,625.00 0.24%
BRECKINRIDGE 2,073.00 45.00 2,118.00 0.32%
BULLITT 6,776.50 795.00 7,571.50 1.14%
BUTLER 1,964.50 85.00 2,049.50 0.31%
CALJDWELL 2,643.50 45.00 2,688.50 0.40%
CALLOWAY 2,965.00 255.00 3,220.00 0.48%
CAMPBELL 16,074.50 1,550.50 17,625.00 2.64%
CARLISLE 1,650.00 80.00 1,730.00 0.26%
CARROLL 5,084.75 517.50 5,602.25 0.84%
CARTER 5,020.74 370.00 5,390.74 0.81%
CASEY 940.00 40.00 980.00 0.15%
CHRISTIAN 21,861.50 2,215.00 24,076.50 3.61%
CLARK 3,955.00 450.00 4,405.00 0.66%
CLAY 4,340.00 205.00 4,545.00 0.68%
CLINTON 320.00 40.00 360.00 0.05%
CRITTENDEN 2,880.00 419.55 3,299.55 0.49%
CUMBERLAND 640.00 40.00 680.00 0.10%
DAVIESS 12,440.00 1,360.00 13,800.00 2.07%
EDMONSON 925.00 155.00 1,080.00 0.16%
ELLIOTT 840.00 0.00 840.00 0.13%
ESTILL 1,095.00 80.00 1,175.00 0.18%
FAYETTE 95,615.90 9,644.56 105,260.46 15.79%
FLEMING 2,136.00 120.00 2,256.00 0.34%
FLOYD 12,820.00 1,065.00 13,885.00 2.08%
FRANKLIN 1,673.00 235.00 1,908.00 0.29%
FTJLTON 6,957.32 675.00 7,632.32 1.14%
GALLATIN 835.00 120.00 955.00 0.14%
GARRARD 1,360.00 80.00 1,440.00 0.22%
GRANT 1,310.00 215.45 1,525.45 0.23%
GRAVES 11,490.00 1,650.00 13,140.00 1.97%
GRAYSON 2,325.00 320.00 2,645.00 0.40%
GREEN 725.00 0.00 725.00 0.11%
GREENUP 5,058.00 280.00 5,338.00 0.80%
HANCOCK 920.00 80.00 1,000.00 0.15%
HA.RDIN 18,724.80 1,910.00 20,634.80 3.09%
HARLAN 540.00 40.00 580.00 0.09%
HARRISON 4,713.50 286.50 5,000.00 0.75%
HART 2,861.40 161.50 3,022.90 0.45%
HENDERSON 8,440.00 1,120.00 9,560.00 1.43%
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YEAR END USER FEB REPORT FY97
June 1997

Received Received
COUNTY 07/01 - 05/31 June 1997

HENRY 1,410.00 280.00
HICKMAN 1,685.00 277.50
HOPKINS 19,938.00 989.05
JACKSON 2,887.00 200.00
JEFFERSON 43,311.50 4,729.72
JESSPSMINE 5,675.00 820.00
JOHNSON 2,721.50 132.00
KENTON 12,994,50 820.00
KNOTT 970.00 0.00
KNOX 2,645.00 85.00
LARUE 3,045.50 210.00
LAUREL 2,850.00 92.50
LAWRENCE 2,354.50 295.00
LEE 830.00 0.00
LESLIE 1,765.00 150.00
LETCHER 10,057.50 276.50
LEWIS 2,265.00 105.00
LINCOLN 2,507.51 260.00
LIVINGSTON 1,225.00 80.00
LOGAN 3,298.00 280.00
LYON 960.00 0.00
MCCRACKEN 15,530.00 1,600.00
MCCREARY 4,483.00 407.00
MCLEAN 1,160.00 80.00
MADISON 7,065.00 1,000.00
MAGOFFIN 1,380.00 0.00
MARION 955.00 120.00
MARSHALL 3,743.00 375.00

MARTIN 1,667.00 0.00

MASON 5,559.50 257.00

MEADE 2,600.00 160.00
MENIFEE 2,600.00 240.00
MERCER 3,200.00 80.00

METCALFE 1,115.00 40.00

MONROE 1,745.00 165.00

MONTGOMERY 9,691.50 745.00

MORGAN 3,021.00 165.00

MUHLENBURG 1,400.00 260.00

NELSON 5,001.50 240.00
NICHOLAS 1,874.50 40.00
OHIO 4,415.00 545.00
OLDHAM 1,720.00 85.00
OWEN 1,315.00 170.00

OWSLEY 2,400.00 100.00
PENDLETON 1,480.00 120.00
PERRY 6,928.50 440.00
PIKE 1,692.50 40.00
POWELL 2,451.50 277.00
PULASKI 4,419.00 195.00
ROBERTSON 722.00 0.00
ROCKCASTLE 2,188.50 300.00

Total Funds Percentage of
Year to Date Total Funds

1,690.00 0.25%
1,962.50 0.29%

20,927.05 3.14%
3,087.00 0.46%

48,041.22 7.20%
6,495.00 0.97%
2,853.50 0.43%

13,814.50 2.07%
970.00 0.15%

2,730.00 0.41%
3,255.50 0.49%
2,942.50 0.44%
2,649.50 0.40%

830.00 0.12%
1,915.00 0.29%

10,334.00 1.55%
2,370.00 0.36%
2,767.51 0.42%
1,305.00 0.20%
3,578.00 0.54%

960.00 0.14%
17,130.00 2.57%
4,890.00 0.73%
1,240.00 0.19%
8,065.00 1.21%
1,380.00 0.21%
1,075.00 0.16%
4,118.00 0.62%
1,667.00 0.25%
5,816.50 0.87%
2,760.00 0.41%
2,840.00 0.43%
3,280.00 0.49%
1,155.00 0.17%
1,910.00 0.29%

10,436.50 1.57%
3,186.00 0.48%
1,660.00 0.25%
5,241.50 0.79%
1,914.50 0.29%
4,960.00 0.74%
1,805.00 0.27%
1,485.00 0.22%
2,500.00 0.37%
1,600.00 0.24%
7,368.50 1.11%
1,732.50 0.26%
2,728.50 0.41%
4,614.00 0.69%

722.00 0.11%
2,488.50 0.37%
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YEAR END USER FEE REPORT FY97
June 1997

Received
June 1997

910.00
400.00
294.00
80.00

160.00
0.00

240.00
0.00

80.00
0.00

332.00
605.00
10.00

120.00
180.00
544.00

0.00
0.00

53,673.83

Total Funds
Year to Date

11,701.50
3,452.75
4,511.00
2,085.00
1,900.00

540.00
3,655.00
1,320.00
1,806.50

185.00
5,248.00

12, 716 .56
645.00

1,640.00
4,858.00
5,608.00

395.00
1,360.00

0.00
666, 809.56

Percentage of
Total Funds

1.75%
0.52%
0.68%
0.31%
0.28%
0.08%
0.55%
0.20%
0.27%
0.03%
0.79%
1.91%
0.10%
0.25%
0.73%
0.84%
0.06%
0.20%

100.00%

...........

Dr. Norton ReceivesPublic Advocate Award

Onepersonwho did morethananyoneelsedur
ing the time of Harold McQueen’sexecutionto
prepareus as a Departmentfor the experience
that we underwent was Dr. Lee Norton. She
came to Kentucky on more than one occasion
andactednot only as a clinical socialworker but
also a virtual minister to us. Shebrought life to
us in the midst of death.She brought wisdom
and maturity when we did not know where to
turn.

She brought healing amidst our strife. As a
result, at the DPA DeathPenalty Trial Practice
PersuasionInstitute in Faubush,Kentucky on
October16, 199?,I presentedLeewith the Public

Advocate’sAward for outstandingservice to the
Department of Public Advocacy and for out
standingserviceto the leastamongus.

ERNIE LEWIS, Public Advocate

12

Ernie Lewis presents Dr. Lee Norton the
Public Advocate’sAward

Received
COUNTY 07/01 05/31

ROWAN 10,791.50
RUSSELL 3,052.75
SCOTT 4,217.00
SHELBY 2,005.00
SIMPSON 1,740.00
SPENCER 540.00
TAYLOR 3,415.00
TODD 1,320.00
TRIGG 1,726.50
TRIMBLE 185.00
UNION 4,916.00
WARREN 12,111.56
WASHINGTON 635.00
WAYNE 1,520.00
WEBSTER 4,678.00
WHITLEY 5,064.00
WOLFE 395.00
WOODFORD 1,360.00

TOTAL: 613,135.73

C
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A Search for the Truth

Our Pledgeof Allegianceis an item that period
ically is hotly debated in the public domain.
Somebelievethat it in fact shouldbe said at the
beginningof eachday in our public schoolsand
otherscondemnthe activity asbeing aninfringe
ment upon our guaranteedfreedoms.However,
I do not hear eitherside of this debatespeaking
harshly of the words nor the meaningof the
pledge itself. On the other hand, when I hear
debateson otherhotly contestedissues,it causes
me to wonderwhetheranyoneis really paying
attention to the words and meaning of the
Pledgeof Allegiance at all. For purposesof this
article, let me focus on the words "I pledge
allegiance to the flag of the United Statesof
America...withliberty andjustice for all." In my
opinion, thesewordsspeakvolumesaboutwhat
separatesour systemof justice in America from
thoseof other countries, and is also at the very
heartof thepurposeof thoseperformingservices
for the Departmentof Public Advocacy.

It neverceasesto amazeme whenI listen to par
ticular political groupsor specialinterestgroups
espousethe virtues of having our children say
the Pledge of Allegiance eachmorning in our
schools and later hear the exact same groups
advocatingsignificantdecreasesin moniesto be
provided toward our already horrendously
under-fundedpublic defendersystem.Someone
please explain to me what they believe the
words "liberty and justice for all" mean?

The United StatesSupremeCourt apparently
understoodthe meaningof the words when in
1963 It held that any personfacinga loss of his

or her liberty wasentitled to be representedby
counselappointedby thestateevenif they could
not afford to hire their own. Gideon v. Wain
wright, 372 U.S. 335 1963. For manyyearsin the
Commonwealthof Kentucky, our courts simply
appointedpracticingattorneysto representindi
gent personsaccusedof crimesand such court
appointedattorneysreceivedno compensation.
In the caseof Bradshaw v. Ball, 487 S.W.2d 294

Ky. 1972, the Kentucky SupremeCourt ruled
that practicinglawyerscould not be required to
representindigentschargedwith crimeswithout
being compensateddueto the fact that it was an
unconstitutionaltaking of the lawyer’s property

i.e., fees and income.It was in the face of this
holdingthat the Departmentof PublicAdvocacy
was created.hi the 25 yearsof its existence,the
caseload per attorneyhas greatly increasedyet
the funding per casehas declined.Doesanyone
truly believethis promotes "liberty and justice
for all"?

Eachyear the Presidentof the Kentucky Bar As
sociation gets to choosea theme for the year.
Thisyear’sthemeis "A Searchfor the Truth." My
hopeis that we canengagein an openand hon
est discussionof the Americansystemof justice
andits multitude of strengthsas well asareasof
weaknessesand shortcomings.It is my impres
sion that youngpeopleareno longergraduating
from our high schoolswith an understandingof
the threebranchesof governmentbeingseparate
but equal,andthereasonswhy. It is my impres
sion that not only do our young peoplenot tin
derstandthat one of the hallmarksand founda
tion blocks of our democracyis an independent
judiciary andjudicial branchof government,but
that anumberof our electedofficials andspecial
interestgroupsaredoingeverythingwithin their
power to undermine this very independence
which makesour systemunequaled.Also, I am
convincedthat onereasonthe image of lawyers

is notwhatit oncewasis becausevariousspecial
interestgroupshavetakenwhat we doin certain
instancesandattemptedto portray us in a very
negativelight without any effort to explainwhy
it is we do it. I would hopethat we could spend
sometime devotedto explaining to the media,
the pressand the public who it is we truly are,
what it is we truly do andhow andwhy it is we
truly do it.

I can think of no finer exampleof a lack of
public understandingfor what it is lawyers do,
andhow andwhy it is we do it, than the jobbe
ing performedby the Departmentof Public Ad
vocacy.Obviously, oftentimesthe particular in
dividual being defendedand/or the allegedof
fensecommitted are horrendousin the eyes of
the public and, therefore,they quickly conclude
that no lawyer shoulddo his or herbest in pro
viding a defensefor that individual as to those
charges.In the eyesof the public, the job being
done by the lawyer is aiding and abettingbad
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acts. Somehow,we mustdo a betterjob of edu
cating the public to the fact that this is America
and under our country’s justice system, each
individual, whetherrich or poor,male or female,
minority or not, is entitled to equal justice no
matterwhat they arechargedwith. That means
that individual guarantees,liberties and rights
providedfor by our Constitutionareavailable to
all, not simply those who can afford to assert
them on their own behalf. It seemsto me that
the role of the public defenderis to insure that
thosesameguaranteedrights, libertiesand rules
are applied for thosewho do not have the in-
comeor statusto afford their own defensejust
as they are applied for those who do. In our
countryandunderour system,thereis verysim
ply no justice unlessthereis justice for all.

I realizethat I think in very simplisticterms,but
it seemsto me that if you believein America
and democracy,you must believein justice for
all. If we engagein"A Searchfor the Truth,"
wouldn’t we find thatwhat public defendersdo
is provide competent counsel for individuals
who cannotafford to provide it for themselves
therebyinsuring that the samerules,guarantees
and rights areapplied for all under our system
of justice?In answerto the questionas to how it
is done,would we not determinethat it is done
in a remarkableway with inadequatestaff and
inadequatefunding?As to why you do it, would
we not seethat it is becauseevery individual in
this country is entitled to equal representation
underthe law andthat is what separatesusfrom
systemswho do not believein "liberty and jus
tice for all"?

My understandingis that in fiscal year 1996, the
Departmentof PublicAdvocacy handledalmost
92,000 trial andpost-trial level caseswith a staff
of approximately160 full-time defendersin 20
offices acrossthe stateandanother100 attorneys
doing part-timework. The statisticsindicatethat
thesecasesarebeing handledfor an averageof
$153 per casewhich computesto only $3.54per
capita.The trial caseloads for public defenders
are running between425 to 760 per attorney.
Statisticscompiled from throughoutthe country
by an independentgroup indicate that in fiscal
year 1996, Kentucky is at or near the bottom
both in the areaof per capita funding and cost
per case.In our state, the number of indigent
personsaccusedof crime andprocessedthrough
the court system without the benefit of legal
representationhas grown 39% in six years.Our
Commonwealthhas seenfit to provide funding
for prosecutors to the extent that 64 of our
counties are now served by full-time Com
monwealth Attorneys yet we only have 47
countiescoveredby full-time public defenders.
Full-time Commonwealth Attorneys are paid
almost $80,000 per year whereasthe current
average for Department of Public Advocacy
directing attorneyscoveringmultiple countiesis
only $47,000per year.

Again, if we engageirA Searchfor the Truth,"
do we not find that the reason for providing
equal representationfor indigent persons is
laudableyet our commitmentfor doing so not
only is lacking,but is being undermined?How
can eachof our citizens be insuredequaljustice
consideringthe statisticsmentionedabove?Ob

Evidence & Preservation Manual 3rd Ed. 1997
The KentuckyDepartmentof Publk Advocacy’s1997Evidence& PreservationManual 3rd Ed.
is availablefor $39.00, including postage& handling.This work includes the entiretext of the
KentuckyRulesof Evidence,Commentaryto eachrule written by JeffersonDistrict Assistant
Public DefenderDavid Niehaus,an article on preservationby Marie Allison, Julie Namkin &
BruceHackett,a tableof caseswhich havecited to theKRE andotherevidenceandpreservation
articles.

Send checkmadepayableto KentuckyState Treasurerto:

ma Meadows,Education& Development
Departmentof Public Advocacy
100 Fair Oaks Lane,Suite 302
Frankfort,Kentucky40601
Tel: 502 564-8006;Fax: 502 564-7890
E-mail: tmeadows@dpa.state.ky.us
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viously, anyrepresentationshouldbebetterthan
nonebut the questionremains,is it equal?There
are those that argue that we simply cannotpro
vide equality for all and that realistically it is
impractical to evenconsiderdoing so. That sim
ply is not the way that I read our Constitution,
nor is it what I believe our founding fathers
envisioned for our citizens. In our Pledge of
Allegiance,I do not hear the words"liberty and
justice" for thosewho can afford it on their own
and a lesser"liberty and justice" for thosewho
cannot.The word ‘all" leavesno room for inter
pretation in my opinion.

I know of no groupwho dedicatestheir lives on
a daily basis more to the very essenceof the
meaningof "liberty and justice for all" than do
you. Even thoughwho you may be defending
and for what may seemvery unpopular,surely
it should be popular that why you do it is to
insure that eachof our citizens receive the due
processand justice to which they are entitled
under our Bill of Rights. Our Pledgeof Allegi
ancestatesit. In "A Searchfor the Truth," surely
we shouldfind out that they are morethan just
words. What is the purposein having our child
renspeakthe words in the morningif we do not
believe in fulfffling their meaning during the
day?

ROBERT L. ELLIOfl, KBA President
Savage,Garmer& Elliott, P.S.C.
141 N. Broadway
Lexington,Kentucky 40507
Tel: 606 254-9351;Fax: 606 233-9769

Robert L. "Bobby" Elliott graduatedfrom Centre
College in 1971, and then immediatelywent to the
UniversityofKentuckyCollege ofLaw,graduatingin
1974.Bobby presentlyserveson theBoard ofTrustees
ofCentreCollege andhassince 1989.He and his law
partners,Joe Savageand Bill Garmer, have taught a
litigation skills course at the U.K. College of Law
since 1981. Bobby is on the Boards of the Kentucky
IndependentCollege Fund and Health Kentucky.

Bobby has servedon the Board of Governors of the
FayetteCounty Bar Associationand also servedas
Secretary, Vice-President, President-Elect and
President.Hewas on theContinuingLegal Education
Commissionof the KentuckyBar Associationfrom
1984 through1990 and representedthe 5th Supreme
Court District on the Board of Governors of the
KentuckyBar Associationfrom 1990 through 1995.
Hepresentlyservesas President-Elect.He is a Fellow
of the AmericanCollege of Trial Lawyers.

LETTER TO THE EDITOR:

Dear Editor, August25, 1997

I want to commendyou for the outstandingjob which you do with the publication of The
Advocate.I always try to read at leastportions of it as it is very informative. I also
appreciatethe outstandingwork which the Public Defendersdo statewide.

I contend,however,that therewas a misstatementon the cover of your July issue
regardingthe executionof Harold McQueen. AttorneysrepresentingHarold McQueen
werenot deniedaccessto Mr. McQueen.The order statedthat McQueenwould havefull,
unlimited telephoneaccessto his attorneys,and also upon requestwould be ableto meet
with them. This order wasbasedon a scheduleof eventsconstructedby both McQueen
andWardenParker as to what he - McQueen - wished for his last hours.

Thanksyou onceagainfor the very professionalpublicationand the outstandingwork
which you do.

Bill Cunningham,Lyon Circuit Judge
Eddyville, Kentucky
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The Evolving Role of Defenders:
Independent Advocatesin an Increasingly
Interdependent World

Defining Defenders.Who arewe public defen
ders?Generallypublic defendersnationally are
characterizedby being:

* still somewhatidealistic;
* distrustful of authority, if not anti-

authoritarian;
* apolitical, leaning towardanarchism;
* comfortablewith chaos;
* iconoclastic;
* loners not joiners.

Defender Skills. What types of skills have we
learned from our experience?There are many
skifis but predominantlywe excel at:

* analyticalandcritical thinking;
* finding the opponent’sweaknessand

exploiting it;
* revealingsloppyandinadequateinvestigation

& preparationby police;
* discoveringthingsnot doneby law enforce

ment is fully investigatingthe case;
* using guerilla warfare tactics to fight the

prosecution;
* stealthin investigation;
* deceptionandmisdirection in strategyand

tactics;
* commandoraid type examinationto under

mining credibility of witnesses;
* sabotagingand derailing;
* obfuscatingof the truth, whennecessary.

Reasons for These Skills? Why are these the
primary litigation skifis we learn as public
defenders?Becauseour role is:

* reactive,not proactive;
* analysisandcritical thinking, not synthesis;
* preventing,denying,andrationalizing.

We are not trained in working with others.We
arenot problem solvers.

In the win-losegameof theadversarialmodel of
disputeresolution,we win whenthe prosecutor
does not score. We need the lawyer for the
peopleto fail for us to win. This is a difficult

and precarious position
because of the public
perception that we are
obstructionist and are
willing to do whateveris
necessaryto get theclient off evenif guilty, and
sometimesevenif the fair administrationof the
rule of law is undermined.

Whencrime is high, which it is, and the fear of
crime is high, which it is, we arenot likely to be
viewedby the public as the mythic herosof our
culture.

Now more than ever, we needbe carefulnot to
confuse the celebrity status of the OJ defense
team with our expectationsabout our statusas
hero or villain.

Justbecauseour culture seemsto be having
somedifficulty lately distinguishingbetweenthe
two, is no reasonthat we shouldbecomedelu
sionalabouthow we arecommonlyperceivedor
developunrealisticexpectations.

We do not representpeoplelike OJ. We repre
sent falsely accused,innocent,poor people. In
addition,we represent:

* the despised,desperate,anddispossessed;
* the dropouts,discards,anddegenerates;
* peoplewho lie, steal,and cheatwheneverit

servestheir purpose;
* the loserswho cannotsuccessfullycompetein

a competitive,materialisticsociety;
* outlaws- peoplewho intentionallyviolate the

law andhavechosento live outsidethe
social contractthat definesacceptablecon
duct.

We haveregular and intimate contactwith the
worst elementsof our culture.Doesthis accumu
latedinteractionhaveany effect on who we are
or who we become?

Larry Landis
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One of the maxim’s usedby StephenCovey and
othersis: "Sowa thought, reapan action,sow an
action, reap a habit, sow a habit, reap a char
acter,sow a character,reap a destiny." There is
a connectionbetweenattitudes,behavior, and
character.That is why our work is dangerous
andprecarious.

In the criminal justice culture,all we needto do
is to look at what happensto someundercover
police when they go undercovertoo long. They
haveto assimilateandemulatethe system,val
ues,and behaviorof outlawsin order to be con
gruentenoughto be acceptedand trusted.Most
undercoverpolice havea fairly value systemof
right andwrong. They who the good guys and
bad guys are.

Yet, as we know, one of the dangersof under
cover work is thatsometimesundercoverpolice
cross-overto the dark side. We are no more
immune from the effectsof overexposureto un
healthy and dysfunctional people than anyone
else.

In fact, we areevenmorevulnerable thanmost
professionalsbecause,like undercoverpolice,
our successis often highly dependentupon our
relationship with our clients. We need them to
trustus andhaveconfidencein us.

And, some of us, sometimes,even want and
needthem to like us.If thisneedbecomestied to
self-esteemor self-worth,we are on a steepand
slipperyslopewith little hopeof stoppingbefore
we bottom out.

How we define successis sometimesdefined
throughthe eyes of our clients. This warpsour
judgment. For example,we recently had an ac
quittal by a jury of a serialrapist with morethan
20 victims. We celebrated this victory and
praisedthe public defenderfor a job well done.
Unspoken,eitherthroughpracticedrepressionor
social discomfort,wasthe concernthat now free
he would do it again.

We havebecomemastersof rationalizationand
denial. If you don’t think so, just listen to how
we explainwhatit is that we do andwatchhow
good we havegotten reframingfacts so thatwe
canfind a theoryof the casethat we canbelieve
it enoughthat we can tell it to the jury with
conviction.

What otherwonderful modelsof humanbehav
ior are we exposedto daily? We deal with
sanctimonious, self-righteous, and vindictive
prosecutorswho lack empathy for the failed
humancondition. We are confrontedwith poli
tically ambitiousprosecutorswho measuresuc
cessby the notchesin their desk for the people
they havekilled. We plead our casesto judges,
someof who:

* arenot knowledgeableabout thelaw or facts;
* areuncaring,unfeeling, andmeanspirited;
* are arbitraryandcapriciouslazy, indifferent,

and detachedfrom the world in which our
clients live;

* makerulings on constitutionalissueswith
onefinger to the wind andoneeye focused
on the tomorrow’s front pagenewscover
age;

* toleratelying police andprosecutorswho
abusetheir power, and;

* caremoreabout moving the docket than
doingjustice.

How does all this exposure affect us? Well,
sometimeswe feel really good about what we
do. And, sometimeswe feel:

* disliked, despised,and distrusted;
* unappreciated;
* aloneand isolated;
* wearyandbeleaguered;
* frustratedand angry;
* defeatedanddiscouraged;
* demoralized,anddepressed.

Sometimeswe questionwhether our participa
tion simply legitimizes an unjust, racist, sexist,
and classistcriminal justice system.Sometimes
we feel like we are pawns in a meaningless
gamewhere the outcomeis predeterminedand
we are powerlessto changeit. Sometimeswe
feel like we are assemblyline workers greasing
the wheelsof themachineryof justice thatgrinds
up anddisposespeoplewho areeasyto margin
alize, dehumanize,anddemonize.

So, consideringwho we are andwhat we exper
ience,onemight bejustified in askingwhy inter
dependenceshould be a goal for criminal de
fenseattorneysandpublic defenderswho relish
their independence.

Doesn’t working cooperativelyin the interestof
our client compromiseour ethicaland legal pur
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pose and the need for us to be fiercely inde
pendent?The answeris an unequivocal"no."

We need to practiceinterdependencefor our:

* selves;
* criminal justice systemcolleagues;
* citizens;
* fellow humanbeings on this planet;
* andmost importantly for our clients.

For the sake of our clients, we need to guard
againstdevelopinga bunkeror siegementality
that isolates,depresses,and impairs our effec
tivenessas lawyersor people.Clientsneedusto
practice being proactive rather than reactive.
Practiceingproblemsolvingin collaborationwith
others,especiallyour adversaries,is eseentialfor
competent, effective, quality representationof
our clients.

Our clients needus to playersin thesystemand
involved in changing it. Clients cannot afford
our not being invited to the policy-making table.

Our colleaguesneedto hearour uniqueinsights
andperspectives.Weneedto help punctureeach
others self-perpetuatedmyths in a constructive
manner.

Our citizensneeda moreeffective,efficient, and
fair criminal justice systemthat they can have
confidencein assuringfair processand reliable
results.

fri addition,whetherwedeserveto beor not, we
area model for many developingcountrieswho
look to us a model andseekto emulateour jus
tice system.

Whenwe talk aboutinterdependence,it helps to
look at this processof

dependence-+ independence-* interdependence

in terms of humangrowth anddevelopment.

Beingdependenton someonewho is nothealthy
canresult in two typesimbalances:

* complacent,lackingin motivation,lazy, over
indulged,andlacking theability or desireto
achieveindependence;

* stifled, held back,resentful,angry, rebellious,
revolutionary.

We see the manifestations of this processin
humanbehaviorin thedefendercommunity. For
example,in my state,public defendersare hired
and fired by judgesbefore whom they practice.
This createsa veryunhealthysituationof profes
sional andeconimicdependence.While the vast
majority of judges are not tyrants that inten
tionally and consciouslyabusetheir power by
telling the lawyers what to do, the employment
relationshipcanproducea chilling effect which
impairs zealousadvocacy.It can also be more
insidious andslowly corruptandunderminethe
role that a defenselawyer needsto play.

We all know lawyerswho havegottentoo com
fortable andareafraid to rock the boat.Defense
lawyers need to be independent.Anything less
is bound to impair their effectivenessjust as the
failure of an adolescentor young adult to devel
op independencewill impair the growthandde
velopment as a happy, healthy and effective
adult. But fierce independenceis not enoughin
today’s world.

The Future

The adversarialsystemwill changebecauseit is
inefficient, and the public will continue to lose
confidencein its fairnessandreliability.

The criminaljustice systemwill evolvewith pub
lic defendersdoing more problem solving pro
cessesthat havea win-win potential.Mediation
and ADR will haveas big or bigger impact on
the criminal justice systemthat it hashadon the
civil side.

There will be more alternative sentencesdriven
by theincreasinglyprohibitivecostsof widescale
incarceration.

Clients, our customers,will demand,more and
more, cooperativelyarrived at resolutions that
arebasedin the community that arenot limited
to punishmentbut advancetreatment.

Areas To Work In

* Victim’s rights: notification,compensation
from state,restitution from offender;

* victim/offender reconciliationprograms
VORP;

* jail overcrowding;
* bail reform;
* sentencingalternatives;
* communitycorrections.

7
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Law in 1973 and his B.S.fromIndiana Universityin
1969. Larry servedasChairmanoftheABA Criminal
JusticeSection,DefenseServicesCommittee1988-90,
1995-97; Chairman, NLADA’s Defender Trainers
Section1979-81,1983, 1985;MemberofNACDL
since 1976; memberof the Indiana Bar Association;
Chairman of the Indianapolis Bar AssociationLeg
islation Committee1994; DistinguishedFellow of
the Indianapolis Bar Foundation; Secretary of the
Board of Director of the Indiana Association of
Criminal DefenseLawyers1980-87,1 990-97;Board
of Directors of the Indianapolis Legal Aid Society
1984-1990;Board of Directors of the Indiana Civil
Liberties Union 1976-83.Larry is the 1996 reci
pient of the NLADA ReginaldHeber Smith Award
andthe recipientof the IndianaStateBarAssociation,
Criminal Justice Section’s 1996 Criminal Justice
ServiceAward.

LARRY LANDIS, ExecutiveDirector
IndianaP.D. Council
309 W. WashingtonStreet
Indianapolis,Indiana 46204
Tel: 317 232-2490
Fax: 317 232-5524

Reflections on Landis Commentsby Kentucky Observers:
Judge James Keller, Ernie Lewis, Bill Johnson,John Leathers
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Social Problems:
- high schooldrop-out rates
- teenagepregnancyrate
- drugs
-guns
- minority employment
- after school activities for childrenwith

parentswho work

Volunteer:
- Big Brothers/BigSisters
- Literacy
- Tutoring

The future will comewhetherdefenderschange
or remainthe same.We canbe a partof creating
a future criminal justice processthat recognized
thevalues,needsandinterestsof our clients.Or,
we canstandput as the world advancesaround
us but we risk damageto our clients and per
ceivedor actualirrelevance.Our clients needus
to be at the table.

Larry Landis has been the ExecutiveDirector of the
Indiana Public DefenderCouncil since 1980. He re
ceivedhisJ.D. from the Indiana University Schoolof

We are fortunate in FayetteCounty that our public defendersandother participantsin the criminal
justice systemhavelong practicedtheinterdependencesuggestedby Mr. Landis.This hasnot, however,
beenwithout criticism from those who incorrectly suggestthat public defenderscompromisetheir
independencyby working cooperativelywith the other participants.So, Mr. Landis’ remarkswere
welcomed by those who participate in the Fayette County criminal justice system. We know that
cooperationis beneficialfor everyone,especiallythepublic defender’sclients. This is not to suggestthat
public defendersshouldnotbe ‘fiercely independence;"to thecontrary,ourjusticesystemdependsupon
their independence,but not in all mattersat all times.

Publicdefendersareimportantplayersin thecriminal justicesystemand their meaningfulparticipation
is necessaryasthe systemevolves.JudgeMary Noble’sDrug Courtis anexcellentexample.JoeBarbieri,
the Directorof FayetteCountyLegalAid, wasa participantandsupporterof JudgeNoble’sefforts from
thebeginning.Now, manyof Legal Aid’s clients notonly avoid imprisonmentbutmoreimportant,they
areaffordedan opportunitythroughthe FayetteCountyDrug Court Programto rid themselvesof the
addictionwhich drove them to commit the crimesthat placed them into the system.

The public is now beginning to realizethat the ‘lock-them-up-and-throw-away-the-key’demagoguery
is not thesimplesolution to crime in our society. Many of thecriminal justicesystem’splayers,who are
sincerelyinterestedin preventionof crime, have realizedthat our criminal justice systemmustevolve
and adjustto the new demandsplaced upon it. The public defendersare importantplayersin the
evolution of the systemand their cooperationis necessary;their clients’ interestsrequireit.

JUDGEJAMES E. KELLER, FayetteCircuit Court
Lexington, Kentucky 40507
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Larry Landis always seesinto the future
better than the restof us. He is a visionary
who hassucceededover the longhaul as a
public defenderleaderin Indiana. He also
hasan astuteawarenessof public defender
culture. On both of these fronts I believe
Larry is accuratein his observationsabout
who we are now andwherewe havebeen.

Firstof all weneedto heedLarry’s warning
thatwhenyou do public defenderwork for
a long period of time that it takesa toll on
you. We caneither ignore the toll with in
evitable cynicism and burn out and ulti
mately a leaving of the work or we can be
proactive and dealwith theeffect on each
of us. Dr. LeeNortonhasdonemuch teach
ing on theeffect of being a witness to trag
edy and sorrow over time. She discusses
under the effects of compassionfatigue.
What is clear basedupon what Dr. Norton
teachesand basedupon what Larry ob
servesis that we all need to be part of
offices,units,supportgroupswherewe can
decompress.wherewe cantell our stories,
where we can receivesupport. We public
defendersalso needto have lives separate
from our jobs. While we needto work and
work hardfor our clients, we also needto
havefamilies, weneedto exercise,we need
to be involved in ourcommunities,weneed
to be awareof the beautyaround us, to be
aware of our spiritual sides - we need bal
ance in our lives.

Larry also seesvery clearly into the future
and he seesthat we must have a bipolar fu
ture. Defenderscertainly must be vigorous
representatives of their clients. We must
continue to stress excellent representation
where we are able to absolute fierce, inde
pendent, zealous representatives of the
causeof our clients.

However, we cannotbe one dimensional.
We must be a eclectic. We must be able to
be interdependent. We must be players at
the table when resources are divided up.
We must bepresentat rule committeehear
ings at the legislature, at local meetings
when jails are designed,when courtrooms
are designed, when local procedures are
developed. If we are not there, if we are
viewed as enemies of reform, if we are
viewed as not wffling to compromise, as
not having anything to say,thenultimately
the vigorous representation of our clients
will be harmed.

ERNIE LEWIS, Public Advocate
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Thereis a greatdeal of
truth in the articleby
Larry Landis published
in the November edi
tion of The Advocate.
Someof the statements
are shockingbuttrue.
However, thereis a de
greeof bitternessand
hostility expressedin
the article. The old say
ing "You getmore accomplishedwith hon
ey than with vinegar’ is frequently true in
the courtroom.Mr. Landis looks upon the
role of the public defender as a lawyer
under siege who must respond in a "no
holes barred way.’

It has long been my thought that a lawyer,
including a criminal defenselawyer, must
practice a casein the style best suited to
him or her. Becausecriminal defensecases
are most often resolved by juries rather
than judges it seemsbetter to approach the
casein a manner that will be as pleasing as
possibleto the jury sincethat which pleases
a jury is more likely to be accepted by
them. This doesnot mean that the criminal
defenselawyer should not be aggressive.It
meanswalking the fine line betweenbeing
aggressiveenough to adequatelydefend the
client andat the sametimeperforming the
role of advocatein a manner that does not
offend the jury.

Mr. Landis is critical of prosecutors and
judges. He is correct thatsomeprosecutors
are sanctimonious, self-righteousand vin
dictive. He is correct that somejudges lack
knowledge about the law or facts, are un
caring, arbitrary. capricious and lazy and
give more credenceto police and prosecu
tors than should be given. However, I con
tinue to believe thesecharacterizations are
theexceptionsof individuals rather than the
rule. In my opinion, the criminal defense
lawyer should pay less attention to the
prosecutorsand the judge and focus more
on the facts and the law with which he has
to work and how they can best be pre
sentedduring the proceedings.

WILLIAM E. JOHNSON
Johnson,Judy,True& Guarnieri, LLP
Frankfort,Kentucky

William L Johnson

C



____________________________

The Advocate,Vol. 19, No. 6, November,1997

____________________________

I takemost issuewith Mr. Landis’ descriptionof what
a public defenderis andwith his proposalas to what
a public defenderought to be in the future. Perhapsmy
inexperiencein the criminal justice system distorts
both my view and my understanding,but I will offer
you my thoughtsin the two categories.

First, I am disturbed by any notion that public de
fendersengagein ‘guerilla warfare tactics," "decep
tion," "commandoraid type examination[s]," ‘sabo
taging andderailing," or "obfuscatingof the truth." If
indeed the role of a public defenderis to win an
acquittalfor a client "even if thefair administrationof
the rule of law is undermined,"then I am both dis
turbedand frightened.I want to stateveryclearly that
such actionsby an attorneyengagedin civil practice
would clearlyviolate a multitude of the Rulesof Pro
fessionalConductandI absolutelydeny that there is
anyexemptionfrom thoseRulesfor thoseengagedin
the criminal practice, whether public defendersor
privatecounsel.

My own perceptionof a public defenderis that he
mustplay an essentialrole in the systemof justice by
ensuringthat thosewith the authority to takeaway a
citizen’s liberty do their job within the realm of the
law. I understandfull well "self-righteous...politically
ambitious’prosecutorsandjudgeswho cannotor will
notplay anappropriaterole in the system;their coun
terpartsare readily identifiable in the civil system.I
believethat only if we provide a competent,aggres
sive defensefor citizensrangingfrom the innocentto
those who ‘lie, steal, and cheat wheneverit serves
their purpose"will the liberty of all citizensbesafe,in
appropriatebehaviorby police,prosecutorsand jud
gescanonly be curbed if competentrepresentationis
availablefrom thebottom of our society to thosewho
canafford the "Dream Team." To me, a public defen
der both meets that societalgoal and his duty to his
client if he forces the agentsof authority to act
appropriately.Thataccomplishmentexistswhetherhis
client is convicted or not. Thus, I do not equate a
victory by the public defenderwith acquittal for his
client. Public defendersdo not necessarily"win" by an
acquittal unless that acquittal is securedwithin the
boundsof the law. Onewill not causethe authoritar
ian forces to act within the boundsof law by acting
outsidethe law oneseli Thus, a public defenderlike
every other lawyer hasa duty to act within the rules
of conductplacedupon ourprofession.Thoserules do
not include the sort of objectionableconductenum
eratedabovefrom the Landis article.

OnceI arriveat that condusionas to theappropriate
role of a public defenderat the current time, it is
simple for me to concludethat the Landisproposalfor
an "interdependent"public defenderis inappropriate.
I certainly do not think thatonemust be cooptedby
theagentsof authority in order to be "included at the
table.’ I quite agree that substantial reforms are
neededfor thecriminal justice systemincluding not

only new ideas for deter
mination of how to control
certain behaviorbut a com
prehensiveanalysisof what
behavior should be control
led, It seemsto me that the
persons who have shown
themselves knowledgeable
about the defenseof crim
inal caseswill be an impor
tant part of that dialogue.
Perhapsif Mr. Landiswould John R. Leathers
focus more on appropriate
lawyering behavior for de
fenders at the current time, he would not have to
worry aboutbeing excludedfrom the table.

To the extent that Mr. Landis suggests "interde
pendence" as meaningcooperating with opposing
counseland the judiciary in a professionalmanner, I
believe that already should exist. Serving the best
interestsof the client and thesocial goal of policing
abusesof power to not require behavior of a sort
whichprecludesprofessionalism,courtesyandcooper
ation, Civil attorneysroutinely provide zealousre
presentationof clients in a professional,cooperative
fashion and I see no reasonwhy public defenders
should not do likewise. To theextent, however, that
Mr. Landis suggests‘interdependence"as actions in
which public defendersact with police, prosecutors
andjudges to decidewhat is first blush,thatseemsto
mean invitation for the public defenderto stepout
side the roleof zealousadvocateand into the role of
judgeandjury. I supposethatany arrangementspro
posedwould alwaysbe subjectto clientapproval,but
I amnot sure that is a meaningfulcontrol givenwhat
surely is a low level of sophisticationon thepart of
the client. My inclination is that the public defender
mustnot be cooptedinto thejustice systembut must
provideservicesin a professional,cooperativemanner.

JOHN R. LEATHERS, Attorney at Law

Mr. Leathersis a shareholder in BuchananIngersoll Pro
fessionalCorporation, in chargeof the Lexington office of
that Pittsburgh based law firm. His practice is primarily
commercial litigation, with experiencein mineral-related
and environmentalmatters, professionaldisciplinary mat
ters, professional liability litigation and insurance
ratemaking.Mr. Leathers is a 1968 graduateof the Univ.
of Texasat El Paso, a 1971graduateof the Univ. of N.M.
School of Law and a 1973 graduate of Columbia Law
School. I-fe has servedon the faculties of Columbia Law
School, Univ. of Houston College of Law, Univ. of
OklahomaCollege of Law and U.K. College of Law. Mr.
Leatherstaught in the areasof Civil Procedure,Conflict of
Lawsand FederalJurisdiction. He has publishedmorethan
20 articles in various legal journals on those topics and has
spoken at more than 50 continuing legal educationpro
gramson thosetopics. Mr. Leathers is recognizedin Ken
tucky as an expert on the applicationof ethical constraints
upon lawyersand is a frequentspeakerupon that topic. He
is a memberofthe KentuckyPublic AdvocacyCommission.
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West’s Review

Baft v. Commonwealth,
Ky., 951 S.W.2d 576 9/4/97

not yet published 1997 WL 547504

Bart entered a conditional guilty plea to one
count of first degreesodomyand one count of
use of a minor in a sexualperformance.The in
dictmentchargeda total of twenty-oneoffenses,
all againstthe samevictim, the fifteen year old
daughterof Bart’s girlfriend. The offenseswere
allegedto haveoccurredover a sevenyear per
iod.

The issueof the victim’s competencyto testify as
a witness was first raisedprior to trial, not by
the defendant,but by a licensedclinical social
worker from whom the victim was receiving
counseling.As a result, Bart moved for apretrial
competencyhearing and, in the alternative, an
independentmental evaluation,as well as sub
poenaingthevictim’s mentalhealthrecords.The
trial court denied accessto the mental health
records,but granted the motion for a compe
tencyhearing.

At the competencyhearing, the victim and the
social worker testified. The trial court found the
victim competentto testify, and denied Bart’s
motion for an independentpsychologicaleval
uation.

The issue on appealis whetherBart wasentitled
to an independentpsychologicalevaluationof
the victim to determinehercompetencyto testify
as a witness againstBart at his trial.

TheCourt held the trial court hadthe opportun
ity to observethe demeanorof the victim and
the social worker, and thus the trial court did
not abuse its discretion in finding the victim
competentto testify.

The Court distinguished the cases of Mack v.
Commonwealth,Ky., 860 S.W.2d 275 1993 and
Turner v. Commonwealth,Ky., 767 S.W.2d 557
1988, on the groundthatneithercasedealtwith
the competencyof thewitnessvictim to testify,
but rather the elementsand substanceof the
chargesagainstthe defendant.The Court also
clearly statedCR 35.01 doesnot expresslypro-
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vide for an examination
of a non-party prose
cuting witness.

The Court concluded a
defendantis not entitled

______

to an independenteval
uation of a non-party
witnessto enhancehis position in a competency
hearing.Suchdeterminationsarebestleft to the
trial court and thereis no compelling reasonto
disturb that approachsince the trial court is in
the bestposition to makesuch a decision.

Owensv. Commonwealth,
Ky., 950 S.W.2d 837 9/4/97

Owenswas chargedwith first degreeassaultas
a result of a stabbing incident. He was also
chargedwith being a seconddegreePFO. After
a trial, Owenswasconvictedof both offenses.

The only issueraisedon appealwaswhetherthe
admissionof hearsaytestimonyby two policeof
ficers, that bolsteredthe victim’s testimonyand
invadedthe provinceof thejury, wasproper.

Relying on KRE 801Aa3, which states the
prior statementof a witness is not excludedby
the hearsayrule when the statementis one of
identification of a personmadeafter perceiving
the person, the Court held the introduction of
the police officers’ testimony was proper. The
Court furtherheld the testimonywasadmissible
under Preston v. Commonwealth,Ky., 406 S.W.2d
398 1966 which is a pre-KRE case.

Thus, after the victim testified he had madethe
out-of court identification of Owens, the two
police officers were permitted to testify, as
corroboration,that the victim hadmadesuch an
identification,AlthoughtheCourt statedthejury
must rely on the identifying witness to deter
mine whether the underlying facts are as as
serted,one wonders how it canbe established
thejury relied on thevictim’s testimonyto make
that decisionand thenusedthe polices officers’
testimonyonly as corroboration.

Owens’ convictions were affirmed.

Julie Namkin
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Estepv. Commonwealth,

Ky., - S.W.2d - 9/4/97,
1997 WL 547523Ky. not yet final

Estepwaschargedwith andconvictedof wanton
murderand first degreeassaultas a result of a
fatal automobileaccidenton a two lane roadin
PikeCounty.The accidentoccurredin the morn
ing whenEstepwason herwayto a doctor’s ap
pointment. Estep’spickup truck was driving at
a highrate of speedwhenshepasseda car in a
no passingzone and collided headon with an
oncomingcar. Estephad five different prescrip
tion drugs in her system, all within proper
therapeutic levels. She raised four issues on
appeal.

The first issue was whether the evidencewas
sufficient to convict Estep of wanton murder.
Estep’s main argumentwas there was no evi
dencethe was awareof and consciouslydisre
gardedthe risk that taking the variousdrugs in
combinationwith oneanotherwould impair her
ability to drive. However, Estep admitted she
would not take Elavil when she wasby herself
becauseit producedtoo deep a sleep and she
fearedsomeonewould breakinto herhouseand
she wouldn’t realize it. She also admitted she
wouldn’t takeDilantin whenshewasby herself.
In addition, Estephad a handful of Soma and
Xanax tablets in her pocket,as well as fifty-eight
xanaxin herpurse.WhenEstepwastakento the
hospital after the accident,shekept passingout
andappeared"pretty zonked." The Court held
the evidence was sufficient to sustain a con
viction for wantonmurder.

The secondissue was the denial of Estep’s re
quest for a continuance.The basisfor this claim
was that she was not provided the scientific
"meat" of the Commonwealth’scaseprior to Dr.
Hunsaker’strial testimony.However,Estepwas
presentat Dr. Hunsaker’spretrialdepositionand
heard him list the drugs found in her system
and describethe effects of the various drugs.
Thus, therewasno abuseof discretionwhenthe
trial court refused Estep’s request for a con
tinuance.

The third issuerelated to the introductionof Dr.
Hunsaker’svideotapeddeposition.However,the
record revealedtherewas an agreedorder stat
ing the depositionwould be read and used as
evidenceat the trial.

23

The fourth issue relatedto the introduction of a
urinalysis report which indicated Estep had
marijuanain her systemat the time of the acci
dent. The Commonwealth’stheory wasthat Es
tep constantlytook drugs to feel good and the
effect of thesevariousdrugsimpairedherability
to drive which resulted in the fatal accident.
Estep admitted she sat around the houseand
smokedmarijuana.Thus, the trial court did not
abuseits discretion in admitting the urinalysis
report.

Estep’sconvictionswere affirmed.

Butts v. Commonwealth,
Ky., - S.W.2d - 9/4197,

1997 WL 547564 Ky.not yet final

Butts was convicted of first degree burglary,
fourth degreeassaultandfirst degreeFF0. Butts
raisedfive issueson appeal.

The first issue was that Butts’ prior conviction
for contemptfor violating an emergencyprotec
tive order barredhis subsequentprosecutionfor
chargesarising from the same incident. This
sameissuewasrecentlyaddressedby the Court
in Commonwealtha Burge, Ky., 947 S.W.2d 805
1997, which controls the fact situation in this
case. Thus, the Court found no violation of
doublejeopardyprinciples.

The secondissuewasthat Butts’ convictionsfor
first degreeburglary and fourth degreeassault
violate double jeopardyprinciples becausethe
physical injury that was usedas an elementof
the first degreeburglary chargewas the sole
elementof the assaultconviction.The Court ex
pressedconcern that this issue was not pre
served,but addressedits merits anyway. The
facts showedthat in the course of committing
burglary, Butts committedan assaultwhich re
sultedin physicalinjury to the victim. The Court
held theassaultwasusedas anecessaryelement
to achievea first degreeburglaryconvictionand
under Burge, supra, Butts’ conviction must be
vacated.

The third issue was the trial court’s failure to
strike for causea juror who had been rapedat
her home three months prior to trial, and the
individual had yet to be caught. The Court
foundno abuseof discretionby the trial court in
failing to excusethe prospectivejuror for cause
becauseof the factualdifferencesbetweenthe
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prospectivejuror’s situationandthe facts of the
caseat bar.

The fourth issuewas the trial court’s failure to
give Butts’ requestedreasonabledoubt instruc
don.The Courtheld theinstructiongiven,which
was identical to RCr 9.56, was sufficient. The
fifth issuewas whetherit wasproper to charge
Butts with being a PFO in a separateindictment
from the indictment charging the substantive
burglary and assaultcharges.The Court cited
Price v. Commonwealth,Ky., 666 S.W.2d749 1984
as controlling andfound no error.

Butts’ fourth degreeassaultconviction wasva
catedandhisburglaryandPFO convictionswere
affirmed.

Graham v. Commonwealth,
Ky., - S.W.2d - 9/4/97,

1997 WL 547524 Ky.not yet final

This case involves the proper method of chal
lenging the validity of prior convictions which
are used as the basis for PFO charges.More
specifically, the question is whether Howard a
Commonwealth, Ky., 777 S.W.2d 888 1989,
should be overturnedor modified in light of
McQuire v. Commonwealth,Ky., 885 S.W.2d 931
1994 and Webb v. Commonwealth,Ky., 904
S.W.2d 226 1995 which adopt the holding of
Custis a U.s., 114 S.Ct. 1732 1994.

In 1983 Grahamwas convictedof trafficking in
narcotics and trafficking in a non-narcotic. In
1987 and 1992 Grahamenteredguilty pleas to
PFO 11 and I, respectively.The 1983 conviction
was usedas a basis for the PFO charges.

In 1993, Grahammoved for relief pursuantto
RCr10.26,RCr 11.42, CR 60.02andCR 60.03.The
trial court denied relief on all groundsbecause
all of the argumentsGrahammadecould have
beenpresentedin the direct appealof the 1983
convictions, and Graham’s subsequentguilty
pleasto PFOchargesprecludedany later review
of the 1983 convictions on constitutional
grounds.The trial courtheldGrahamwaivedhis
right to RCr 11.42 relief on the 1983 conviction
becausehe did notchallengethe validity of that
conviction at the time he enteredguilty pleasto
PFO H andFF0 I in 1987 and 1992 respectively.
The Court of Appealsaffirmed the trial court’s
ruling and the SupremeCourt granteddiscre
tionary review.

TheSupremeCourt held Howard is still viable in
light of McQuire and Webb insofar as it deals
with guilty pleasto PFOcharges.The Court also
held Howard applies to the facts in Graham’s
case.The Court madeit clear that whena defen
dant is chargedwith being a PFO,the defendant
must challengethe validity of the prior convic
tion within theFF0 proceeding.If thedefendant
fails to do so, the validity of theprior conviction
is final andcannotbe challengedin a subsequent
RCr 11.42 proceeding.

The Court affirmed the opinion of the Court of
Appeals.

Parkerv. Commonwealth,
Ky., - S.W.2d - 9/4/97,

1997 WL 547561Ky.not yet final

Robert Parker was tried and convicted of the
murder of his 22-month-old stepsonand sen
tencedto life in prison.

Parker raised seven issueson appeal, all of
which were rejectedby the Court.

First, Parkerarguedthe trial court erredwhenit
refusedto instructthejury on thelesserincluded
offenses of second degree manslaughterand
recklesshomicide.At trial, theCommonwealth’s
medical evidencesupporteda finding that the
child’s injuries werethe result of an intentional
actto causethechild’s death.Parkerdeniedever
hitting his stepsonor disciplining or harming
him in any way. Parker testified he did not
know how the child receivedhis fatal injuries. If
thejury believedParker,he wasentitled to a not
guilty verdict. If thejury believedthe Common
wealth’s evidence, the only conclusion to be
drawnwasthe child’s deathwasthe result of an
intentionalact. Thus, the Court held therewas
no evidencein the record to support Parker’s
requestfor instructionson the lesser included
offenses of second degree manslaughterand
recklesshomicide.

Second,Parkerarguedthe trial court’sdefinition
of "intentionally" did not follow the statutory
definition. The Court found this issue was not
properly preservedfor review. Even if it had
beenpreserved,Parker’sargumenthasno merit
becausethe definition "substantially followled]
the statutory pattern,’ and was identical to the
model instruction set out in Cooper, Kentucky
Instructions to Juries,§3.01 Anderson1993.

I I
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Third, Parkerarguedthe trial court erred when
it allowedthe Commonwealthto introducepho
tographsof the child from the autopsyand the
hospital. The Court held the trial court did not
abuse its discretion in allowing the autopsy
photographsto be introducedbecausethey were
relevantin that they supplementedDr. Nichols’
testimonyandtheir probativevalueoutweighed
their prejudicialeffect. Thehospitalphotographs
were relevant to support Dr. Smock’s opinion
that the fatal blowswere inflicted andnot acci
dental. The Court also found the CHR photo
graphof the victim wasadmissiblepursuantto
KRE 8036 becausethe co-defendant,the child’s
mother,authenticatedthe photo.

Fourth,Parkerarguedthe trial court erred when
it allowed the Commonwealthto introduceevi
denceof prior injuries to the child becausethere
was no evidencethat linked him to being the
causeof thoseprior injuries. The Court stated
"the probative link betweenevidence of prior
bad acts and a particular defendantdoes not
haveto be establishedby direct evidence." The
Court held therewasotherevidencefrom which
the jury could infer Parker was the perpetrator
of theprior injuries: the injuries did notbegin to
occur until Parkermovedinto thehomewith the
child’s mother; the injuries stopped for a few
monthswhen the child was removedfrom the
home;the child criedexcessivelywhenhewasin
Parker’s custody and appearedto be afraid of
Parker. Since Parker testified he did not know
how the child had been injured, the prior bad
acts evidencewasrelevant to show the injuries
werenot the result of an accidentor mistake.

Fifth, Parkerargueda memberof thegrandjury
was improperly removedfrom the grand jury
and transferred to the petit jury prior to the
indictment being returned against him. The
Court found no merit to this argumentbecause
"Parkerhad no assertibleinterest in having any
particular person serve on the grand jury."
Moreover,Parkercannotshowprejudicesincean
indictment may be returned by the grand jury
without a unanimousvote and thereis no evi
dencethe grand jury would havevoted against
returning an indictment.

Sixth, Parkerargued that sincehis attorneyand
the attorneyfor his co-defendantwife wereboth
assistantpublic advocates,they were laboring
under an actualconflict of interest. The Court
disagreed.Early in the trial proceedings,the

Commonwealthmovedto disqualify eitherPark
er’s or his wife’s counselbasedon a potential
conflict of interestbecauseboth attorneyswere
assistantpublic advocates.Parker opposedthe
motion andsigned a waiver of dual representa
tion. Also, Parker’s wife’s testimony was fav
orableto Parker.

Seventh, Parker argued the Commonwealth’s
cross-examinationof him andclosing argument
improperly shifted the burden of proof to him
andviolatedhis presumptionof innocencewhen
it repeatedlysuggestedand arguedthat Parker
was required to offer a satisfactoryexplanation
for thechild’s injuries. The Court notedthe trial
court "generally sustainedthe objections of de
fense counseland admonishedthe jury not to
consider the questionsand/or remarks of the
prosecutor,"sotherewasno error.Moreover,the
trial court instructedthejury that the defendant
waspresumedinnocentand the Commonwealth
hadthe burdento provehis guilt beyonda rea
sonabledoubt.

Eighth, Parkerarguedhe wasprejudicedby be
ing tried jointly with his wife becausecertain
evidence of uncharged injuries was admitted
againsthim, but not againsthis wife. The Court
held the joint trial was proper because"[tihe
chargeswere intimately relatedandthe proof of
each chargenecessarilyoverlappedthe other."
Moreover,all the evidence,except the evidence
of the prior injuries,was admitted againstboth
defendantsandthejury wasrepeatedlyadmon
ished how to use the complainedof evidence.

Parker’sconvictionwasaffirmed.

* Estes v. Commonwealth,
Ky., - S.W.2d. - 10/2/97,

1997 WL 613464 Ky.not yet final

Esteswascited underKRS 304.99-060for operat
ing a motor vehicle which was not covered by
insurance.Estes was not the owner of the car.
Estesentereda conditionalguilty plea to the no
insurancecharge.

Estes appealedto the circuit court which re
versedhis conviction.TheCommonwealth’smo
tion for discretionaryreview wasgrantedby the
Court of Appeals which reversed the circuit
court andreinstatedEstes’conviction.
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The KentuckySupremeCourtgrantedEstes’mo
tion for discretionary and framed the issue as
follows: May a non-owner,operatorof a motor
vehicle be assessedcriminal penaltiesbecause
the motor vehicle being driven is uninsured?
The Court concludedthe operatormay not.

The substantive section of Subtitle 39, KRS
304.0805, specifically states the owner of a
motorvehicleregisteredor operatedin Kentucky
by him or with his permissionshall be respon
sible for insuring said motor vehicle. However,
the penalty section of Subtitle 39, KRS 304.99-
0601 was amendedin July, 1994, to provide
that the owneror operatorof any motorvehicle
who fails to havethe insurancerequiredby Sub
title 39 shall be fined or sentencedto jail or both.

The Court held the amendedpenaltiesin KRS
304.99-060cannotapply to non-owneroperators.
The Court concludedthe amendmentof a pen
alty provisioncannotcreatea substantiveoffense
when one did not previously exist. The Court
noted that while the legislature may have in-
tended to criminalize the conduct of a non-
owner operator of a motor vehicle not covered
by insurance,it failed to draft the statuteclearly
enoughfor the Court to find such an interpre
tation. The Court further noted that Kentucky’s
mandatory insurance scheme requires every
automobileto be coveredby insurance,not every
individual who drivesan automobile.

The Court reversedthe Court of Appealsandre
instated the opinion of the circuit court dis
missingEstes’ conviction.

Luttrell v. Commonwealth,
Ky., - S.W.2d - 10/2/97,

1997 WL 613355 Ky.not yet final

Luttrell was found guilty of murder by a jury
and sentencedto twenty years imprisonment.
The Kentucky SupremeCourt reversedhis con
viction and remandedfor a new trial. Luttrell
wasagain found guilty of murder,but this time
the jury fixed his sentenceat life imprisonment.
Luttrell raisedfour issuesin his appeal.

First, Luttrell claimed he was entitled to a
directedverdictof acquittalbasedon his defense
of self-protectionor protectionof another.The
evidenceshowed that Luttrell and the victim
were long-time acquaintances.The shootingoc
curred in the victim’s apartment.Luttrell testi

fled he shot the victim with a pistol after "he
heard the victim saysomethingto the effect that
he wasgoing to kill both his girlfriend andLut
trell." Luttrell saw the victim pull the bolt on
the rifle back andbegin to insert a shell into the
rifle. It was later determinedthe rifle was not
loaded.Other evidenceshowedthe victim was
shot three times and two of the three wounds
werecontactwounds.The victim washighiy in
toxicated.

The Court held Luttrell was not entitled to a
directed verdict of acquittal on his defenseof
self-protectionor protectionof anotherbecause
the evidenceto support Luttrell’s defensewas
not "conclusively demonstrated." The majority
alsonotedthatLuttrell’s directedverdictmotion,
which statedthe Commonwealthdid not prove
everyelementof the offensebeyonda reasonable
doubt,did not preservethe issue becauseit did
not specifically mention the defensesof justi
fication, self-protectionor protectionof another
and thesedefenses"are not elementsof the of
fense of murder." The concurring opinion
pointed out that although self-protection is not
an elementof murder, the absenceof self-pro
tectionwasan elementof murderunderthe facts
in the caseat bar, and the Commonwealthwas
requiredto prove that elementbeyonda reason
abledoubt.Thus,thedirectedverdict motion,on
the grounds that the Commonwealthdid not
proveevery elementbeyonda reasonabledoubt,
did preservethe issue.

Second, Luttrell argued the trial court erred
whenit statedwithin the hearingof thejury that
a KentuckyStatePolice ForensicFirearmsexam
iner could "render an expert opinion." Luttrell
argued the trial court’s comment unfairly bol
steredthe witness’ credibility. The Court held
that if any error occurred,it wasnot prejudicial
andthusnotreversibleerror. Thefirearmsexam
iner testified the bullets that killed the victim
could havebeenfired by Luttrell’s gun,but Lut
trell did not challengesaid fact. The examiner
also testified a spent cartridge had been fired
from the victim’s rifle, which supported Lut
trell’s sell-defenseargument.TheCourtstatedall
rulings on whethera witnessis qualified to give
expert testimony should be made outside the
hearing of the jury and there should be no de
clarationin front of thejury that a witnessis an
expert.
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Third, the CourtrejectedLuttrell’s argumentthat
the prosecutor’sreferenceto the testimonyof a
witness as a "story" denied Luttrell a funda
mentally fair trial. TheCourt notedthe issuewas
notproperlypreservedbecauseLuttrell neverre
ceived a ruling on his motionfor an admonition
andhe never moved for a mistrial.

Finally, Luttrell argued the trial court erred by
imposing a more severesentencefollowing his
retrial than that which wasimposedat his first
trial. The Court rejected this argument. The
Court noted that since the prosecutordid not
urge the jury to imposea life sentenceat Lut
trell’s retrial, no presumptionof vindictiveness
should apply. Also, the Court noted that "[tjhe
doublejeopardyclausedoesnotprecludea more
severesentenceuponretrial whenstatelaw does
not require any particular findings of fact to
justify the increasedsentence."

Luttrell’s conviction wasaffirmed.

Lienhart v. Commonwealth,
Ky., - S.W.2d - 10/2/97,

1997 WL 613463 Ky.not yet final

Lienhart was convictedof first degreeburglary
and seconddegree persistent felony offender.
The sole issueon appealwas the sufficiency of
the evidenceto support his seconddegreeper
sistentfelony offenderconviction.

To prove Lienhart was a PFO II, the Common
wealth introducedthreeprior felonyconvictions.
On January13, 1987, Lienhart was convicted of
receivingstolenpropertyover$100.00andburg
lary H andwassentencedto concurrentfive year
prison terms, Lienhart was under the age of
eighteenwhen thesetwo offensesoccurred.On
October 31, 1989, while Lienhart was incarcer
atedon the receiving stolenpropertyandburg
lary charges,he was convictedof first degree
promoting contrabandand sentencedto impri
sonment for one year. Lienhart was over
eighteenyearsold when this offenseoccurred.
Lienhartwasreleasedfrom prison on September
15, 1991.

Lienhart argued the Commonwealthfailed to
provehe met the statutoryrequirementsof KRS
532.002 necessaryto support a FF0 II con
viction. Lienhart’s receivingstolenpropertyand
burglaryconvictions did not qualify becausehe
was not over eighteenwhen said offensesoc
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curred.Lienhart’s promotingcontrabandconvic
tion did not qualify becausehe completedser
vice of the sentenceimposed for that offense
more than five years prior to the date of the
commissionof the presentfirst degreeburglary
charge. [It should be noted the Court’s opinion
fails to state the date the first degreeburglary
offenseoccurred, although it states the indict
ment wasreturnedin September,1995.1

To determinewhetherLienhart’spromotingcon
trabandconvictionmet thestatutorycriteria, the
CourtdiscussedwhenLienhart’ssentencefor the
promoting contrabandoffensebeganand when
it ended.Since the judgment on the promoting
contrabandoffensewassilent as to whetherthe
one year sentencewas to run concurrently or
consecutivelyto the five year sentenceson the
receiving stolen property and burglary II
charges,KRS 532.1102requiresthe sentenceto
run concurrently.

UnderBrock v. Sowders,Ky., 610 S.W.2d591, 592
1980 and KRS 197.0352, "[i]f the additional
sentenceis designatedto be servedconcurrently

[a confinedprisonerl shallbe consideredas
having startedto servesaid sentenceon the day
he was committedon the first sentence." Thus,
Lienhartmustbeconsideredashavingstartedto
servehis promoting contrabandsentenceat the
sametime he startedto servehis receivingstolen
propertyandseconddegreeburglary sentences
which wasin 1987.The oneyearsentencewould
havethen expired in 1988, which is outsidethe
five year requirementof KRS532.0802c1.

Accordingly, the Commonwealthfailed to prove
Lienhart met the criteria for being a PFO II, and
the Court reversedhis FF0 II conviction.

Hourigan v. Commonwealth,
Wylie v. Commonwealth,

and Commonwealthv. Marcum,
Ky., - S.W.2d - 10/2/97,

1997 WL 613369 Ky.not yet final

The Kentucky SupremeCourt granted discre
tionary review in these consolidated driving
under the influence cases to answer the fol
lowing two questions: first, whether Section
Eleven of the Kentucky Constitution requires
Miranda warningsto be given to a DLII suspect
prior to the administrationof field sobrietytests
requiringverbal statementsby the suspect;and

I I



The Advocate,Vol. 19, No. 6, November,1997

second,whetherthe pre-arrestsuspensionof the
suspect’sdriver’s licenseconstitutespunishment,
thus prohibiting the subsequentimposition of
punishmentfor the conviction of a secondof
fenseDUI on doublejeopardygrounds.

First, the Court held Miranda warningsare not
required.The Court relied on the U.S. Supreme
Court casesof Berkemerii. McCarty, 104 S.Ct 3138
1984, Pennsylvaniav. Bruder,109 S.Ct. 205 1988
andPennsylvaniav. Muniz, 110 S.D. 2638 1990.
These cases stand for the proposition that
administering field sobriety tests,including re
citation of the alphabetfollowing a traffic stop,
does not involve custody for purposes of
Miranda. The Court also relied on the Kentucky
caseof Commonwealthv. Cooper,Ky., 899 S.W.2d
75 1995, which cited the U.S. SupremeCourt
cases and pointed out that Section 11 of the
Kentucky Constitution is co-extensivewith the
Fifth Amendmentto the U.S. Constitution and
provides identical protections against self-
incrimination.

Second,the Court held therewasno doublejeo
pardy violation becausethe pre-trial suspension
of the defendants’licensesunderKRS 189A.200
is notpunishment,per se.The Court pointed out
that under Commonwealtha Steiber, Ky., 697
S.W.2d 135, 136 1985, "[l]icense revocationis
not a punishmentbut a cautionarymeasureto
protectthe safety of the public." Moreover,the
statutory elementsof KRS 189A.0101, which
prohibits operatinga motorvehicle while under
the influenceof alcohol or with a bloodor breath
alcohol concentrationof 0.10 or more, are dif
ferent from the statutory elements of ICES
189A.200,which requirespre-trial suspensionof
the driver’s license of a person charged with a
violation of KRS 189A.010who hasbeenconvict
ed of one or more prior offenses within five
years immediately precedinghis arrestor who
hasrefusedto takean alcohol concentration test.
Thus, each offense contains elementsnot re
quired by the other, and under this Court’s re
cent holding in Commonwealthv. Burge,Ky., 947
S.W.2d 805 1997, the double jeopardy clause
doesnot apply.

Grimes v. MeAnulty,
Ky., - S.W.2d - 10/2/97,

1997 WL 613360 Ky.not yet final

The issuein this caseis whetherdouble jeopardy
principlespreventGrimesfrom being retriedfor

murder after the trial court granted, over
Grimes’ objection, the Commonwealth’smotion
for a mistrial.

Grimes was chargedwith murdering her hus
band. During voir dire and opening statement
defensecounsel told the jury Grimes’ defense
was the shootingwas an accident.Grimes test
ified in her own behalf. During her testimony,
Grimestold the jury about the numerousacts of
abuseherhusbandhad inflicted upon her and
herchildrenover a fifteen to twenty yearperiod.
The admission of this testimonywascondition
ally predicated upon a showingthatGrimeshad
acted in self-defense. At the conclusion of
Grimes’ direct testimony the Commonwealth
moved for a mistrial, and, over Grimes’ ob
jection, it wasgranted.

In a written order,the trial court explainedthere
was a manifest necessityto dischargethe jury
becauseGrimes testified the shooting was an
accident and thus "the entire offer of proof of
specific bad acts of domestic violence" was ir
relevantand inflammatory.The trial court found
that Grimes’ offer of proof in supportof a sell-
defenseclain"was a subterfugeto avoid the re
striction on characterevidence." It found the
admissionof the evidencewasprejudicial to the
Commonwealthand no remedy other than a
mistrial was adequate.

Relying on principlesof doublejeopardy,Grimes
soughta petition for a writ of prohibition from
the Court of Appeals to prevent a retrial. The
Court of Appeals denied Grimes’ petition.
Grimesappealedto theKentuckySupremeCourt
which, in a four to three opinion, affirmed the
decisionof the Court of Appeals.

In its opinion, the Kentucky SupremeCourt
noted the trial court must have a measureof
discretion in declaringa mistrial. The Court also
notedamanifestnecessityfor amistrial hasbeen
found to exist when the defendantintroduces
improperevidencethatprejudicestheCommon
wealth’s right to a fair trial.

In decidingwhethera manifestnecessityexisted
for granting a mistrial in the case at bar, the
Court framed the issueasbeing whether the de
fendantwould have beenentitled to an instruc
tion on the defenseof self-protection. Grimes
argued that under Pacev. Commonwealth,Ky., 561
S.W.2d 664 1978, shewould havebeensoen-
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titled. However,theSupremeCourt disagreed.It
statedthat sinceGrimes’ testimonydid not sup
port a claim that sheacted in self-defense,which
requires an intentional mental state, Grimes
would not have been entitled to such an in
struction. Thus,the introduction of the evidence
of domesticabusewasirrelevantandhighly pre
judicial to the Commonwealth.The only way for
the trial court to remedy the improper intro
duction of the evidencewasto grant a mistrial.
Thus, therewasa manifestnecessityfor themis
trial and principles of double jeopardydo not
preventGrimes from being retried.

Part and parcel of the Court’s opinion was its
overruling of Pace, supra. The Court held "[a]
defendantwho affirmatively assertsthe defense
of accident cannot also claim self-protection."
"[TJhe defensesof self-defenseand accidentare
‘mutually exclusive,’ the former contemplating
an intentionalact leadingto deathwhile the lat
ternegativessuchintention. A defendantcannot
assertaccidentyet alternativelyclaim an inten
tional act done in self-defense,without affirma
tively presentingevidenceof self-defense."

Accordingly, Grimes may be retried by the Jef
fersonCircuit Court.

Day v. Commonwealth,
Ky.App., - S.W.2d - 7/25/97,

1997 WL 413626 Ky.App.not yet final

Day was indicted for two countsof first degree
trafficking in a controlledsubstancecocainebut
convicted on only one count. On appealhe ar
gued the trial court erred when it failed to in
struct thejury on thedefenseof entrapmentand
the lesser included offensesof possessionof a
controlled substanceandcriminal facilitation.

The evidenceat trial showedthat on March 20,
1993, a confidential informant contactedDay in
an effort to buy cocaine.Day testifiedthat on the
following dayhe and a friend met theinformant
in the K-Mart parking lot at which time Day’s
friend gavehim a bagof cocainewhich Daythen
gaveto the informant. The informant thengave
Day $350.00which Day gaveto his friend. Day
also testified that on March 25, 1993, he again
met the informant and sold her an additional
amountof cocainefor $900.00.

As to the March 21st offense, the trial court
instructedthejury on entrapmentandthe jury

found Day not guilty. However, the trial court
refusedto give an entrapmentinstructionon the
March 25thoffensebecauseit reasonedDay was
predisposedto committhe crimebecausehehad
participatedin the sameoffensejust four days
previously.Thecourt alsorefusedto instruct the
jury on any lesserincluded offenses.

Relying on Farris v. Commonwealth,Ky.App., 836
S.W.2d 451 1992, the Court of Appeals held
Day was entitled to an entrapmentinstruction
becauseif hisactionsin the first transactionwere
the result of entrapment,his conduct from that
transactioncouldnotsubsequentlycondemnhim
ashaving a predisposition.Also relying on Far
ris, supra, the Court of Appealsheld Day wasen
titled to instructions on the lesser included
offensesof possessionof a controlled substance
and criminal facilitation.

Day’s conviction wasreversedfor a new trial.

Anderson v. Parker,
Ky.App., - S.W.2d - 9/19/97,

1997 WL 600048 Ky.App.

Andersonfiled a petition for declaratoryjudg
ment pursuantto KRS 418.040seekingaward of
"improperly withheld good time" under Coi-rec
tions Policies andProceduresCAP 15.3, which
he claimed was unconstitutionally vague and
ambiguousand thus violated his equalprotec
tion and due process rights. Anderson also
soughtan evidentiaryhearingon his claim.

The Departmentof Correctionsrespondedthat
the Commissionerof Correctionshad statutory
and regulatory discretion in awarding meritor
ious good time credit and urged dismissal for
failure to state a daim.

The circuit court deniedAnderson’spetition.

Andersonappealedthe denial to the Court of
Appeals.

CAP 15.3 was adopted pursuant to KRS
197.0453.It authorizesthe awardof meritorious
good time which is defined as "a good time
credit thatmaybe awardedfor performingduties
of outstandingimportance in connectionwith
institutional operations and programs.’ The
award of good time credit is clearly up to the
discretion of the prison administrators. "No
inmatehasa right to meritorious good time
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underCAP 15.3, it is a privilege bestowedat the
discretionof the Commissioner." The Court of
Appealsheld inmates"have no protectedliberty
interest at stake in its’ denial." Moreover,
Anderson failed to present a single factual
allegationof "duties of outstandingimportance"
which might have qualified him for considera
tion of the credit.Thus,thecircuit courtcorrectly
dismissedAnderson’spetition.

The Court of Appeals also found Anderson
lacked standing to claim CAP 15.3 was vague
and ambiguousbecausehe failed to presentany
facts upon which a reasonableperson could
arguehe was entitled to any good time credit. In
addition, the Court of Appeals held the drcuit
correctly refused Anderson’s request for an
evidentiaryhearingon the claims in his petition.

Jacksonv. Commonwealth,
Ky., - S.W.2d - 9/26/97

1998 WL 595099 Ky.App not yet final

A jury found Jacksonguilty of fraudulentuseof
a credit card and being a second degree per
sistentfelony offender.

The evidence showed that Jackson and two
friends went to Biggs departmentstorewhere

Jacksonattemptedto purchase$754.90worth of
merchandise with a credit card that was not his
own. When the store clerk ran the credit card
through the electronicscanner,a messageindi
cated the card neededto be taken if it was safe
to do so. The clerk told Jacksonauthorization
wasneededfor the card.Whentheclerk stepped
away from the register to call security, Jackson
took the credit card and left, but he was de
tained before he was able to exit the store.
Jacksonwas arrestedand taken to jail.

On appeal,Jacksonargued the trial court erred
when it failed to instruct the jury on the lesser
included offenseof attemptedfraudulentuse of
a credit card becausehe took a substantialstep
toward committing the crime but no property
was obtained.

The Court of AppealsagreedandreversedJack
son’s conviction and remandedhis casefor a
new trial.
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Plain View

It has been a relatively slow time for devel
opmentsin the Fourth AmendmentandSection
Ten areas.A few casesarediscussedbelow.

United Statesv. Jenkins,
124 F.3d 768 1997

The defendantslived in rural Kentucky on a
farm, someof which washeavily wooded.Their
housesatfar from theroad andwassurrounded
by a trimmed yard, small trees,and flower ar
rangements.Behind the yard was a field where
marijuanawasspottedfrom the air by the Gov
ernor’s Marijuana Strike/Task Force of Ken
tucky.

SergeantRon West approachedLinda Jenkins
who wasstandingin herbackyard.He askedher
how to get to the field with the marijuana.
Thereafter,without a warrant and without her
consent,he and his team begancollecting evi
dencefrom the backyardarea.After Linda and
her husband were arrestedand indicted, they
filed a motion to suppress,which was denied
basedupon a finding that the backyardwas an
open field outside the curtilage. A jury trial
resultedin the conviction andthe appealto the
Sixth Circuit.

TheSixth Circuit held that theJenkinses’Fourth
Amendmentrights had beenviolated. Contrary
to theopinion of the magistrate,the Court ruled
that the backyardwas within the curtilage, and
thus entitled to the protectionsnormally pro
vided the home.

The Court relied upon factorsdelineatedin U.S.
v. Dunn, 480 U.s. 294 1987. The Court found
that the backyardwas within the curtilagebe
causethebackyardwasin closeproximity to the
house,becauseit wasenclosedon threesides by
a wire fence,becauseit wasusedfor gardening,
planting small trees and flowers, and finally
becausethe defendantshad takenstepsto pro
tect their backyardfrom observation.

Accordingly, the police violated the Jenkinses’
Fourth Amendmentrights when they searched
the backyardwithout a warrant.
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Short View

1. U.S. v. Redmon, 117 F.2d 1036 7th Cir.
6/27/97, vacated, 122 F.2d 1081 7th Cir.
9/18/97. How far cancourtsgo in allowing
the seizure of materialsfrom a garbagecan
without a warrant? Here,searchinggarbage
cansnext to a garage and clearly within the
curtilagewas allowed. However, the Court
held that the fact that the cans were located
in an area between the defendant’sand a
neighbor’shousewhere pedestrianswalked
madethe defendant’sexpectationof privacy
one that societywas not preparedto recog
nize as beingreasonable.

2. Quarks v. State, 696 A.2d 1334 De.Sup.Ct.
6/18/97. How far cancourts go in allowing
for the useof the drug courierprofile where
haveyou heardthis before? In this case, the
Court usedthedrug courierprofile and a de
sire to avoid the police the right to be left
alone?as sufficient to allow for a Terry stop.
The analysis? "But this Court shouldnot turn
a blind eye to the realities of society’s war
againstdrugsandthe experienceof thepolice
in combatingthat problem.We areentitled to
testthe actionsof the police by the exacting
standardsof theFourthAmendmentjurispru
dence,but we should be reluctant to substi
tutean academicanalysisfor the on the spot
judgment of trained law enforcementoffi
cers."

3. United Statesv. Garzon, 119 F.3d 1446 10th
Cir. 7/18/97. Officers do not havethe auth
ority to demand that bus passengerstake off
their luggage.Thus, whenthe defendantdid
not take his backpacksoff the bus, but did
not later disavow ownership of the back
packs,he did not abandonthem,andthe offi

Ernie Lewis
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cerssubsequentsearchof the backpackswas
illegal.

4. State v. Carter, 569 N.W.2d 169
unpublished1997WL 561469Minn.Sup.Ct.
9/11/97. The MinnesotaSupremeCourt is-
sued two important holdings in this case.
First, the Court found that the police had
violated the defendant’sright to privacy by
leaving the sidewalk, climbing over bushes,
andlooking througha crackin blindsinto an
apartmentwherethe defendantwaspackag
ing drugsfor sale."[I]t is a searchwhenever
police takeextraordinarymeasuresto enable
themselvesto view the inside of a private
structure." The defendant, an out-of-state
visitor to anapartment,was alsoheldto have
a reasonableexpectationof privacy in the
apartment,despite his having only been in
the apartmentfor a brief period of time. The
Court recognizedthe fact that the defendant
hadthe leaseholder’spermissionto be in the
apartment,andhis presencethere for a brief
period of time, to establish standing. "Al
thoughsocietydoesnot recognizeas valuable
the taskof baggingcocaine,we concludethat
societydoesrecognizeasvaluabletheright of
propertyownersor leaseholdersto invite per
sonsinto the privacy of their homesto con
duct a commontask, beit legal or illegal act
ivity." Thus, evidenceobtained as a result of
the searchwas ruled to be illegal, as wasthe
warrant which was issuedbasedupon the
search.

5. McGeev. Commonwealth,487S.E.2d259 Va
Ct.App. 7/8/97. Police officers seized the
defendantwhen they came onto his porch
andtold him thathe matchedthe description
of someonewhohadbeenreportedto be sell
ing drugs. "IW}hen a policeofficer confronts
a personand informs the individual that he
or shehas beenspecifically identified as a
suspectin aparticularcrimewhich the officer
is investigating, that fact is significantamong
the ‘totality of the circumstances’to deter
minewhethera reasonablepersonwould feel
free to leave." Thus, becausethe anonymous
tip did not did not provideadequategrounds
for theseizure,theevidencefoundas aresult
of the seizurehad to be suppressed.

6. Titus v. State, 696 So.2d 1257 Fla.Ct.App.
7/2/97.Thereis no "roominghouse"excep
tion to the FourthAmendmentwhich would
allow the police to entera commonareaof a
multi-residencebuilding.

ERNIE LEWIS
Public Advocate
100 Fair OaksLane, Suite302
Frankfort,Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: elewis@dpa.state.ky.us
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District Court Practice:
What is This, The Spanish Inquisition or
Jury Trial Rights in Domestic Situations?

With apologiesto the Monty Pythongroup for
our title, some days you just have to wonder
aboutpracticingin theDistrict Courts.Time and
time again, you seeJoe D. Pendantinvolved in
a domesticdispute.A protectiveorder is issued
prohibiting him from engagingin certain activ
ities. Inevitably, he is arrestedfor a violation of
the protectiveorder pursuantto KRS 403.763.He
is arraignedon the chargeof Contempt - Viola
tion of an EPO during the court’s misdemeanor
docket.A bond is set after theJudgeconsultsthe
pretrial report which in all likelihood incorpor
ates the Chief Justice’s recommendationsfor
bond evaluationin domesticsituations.Because
of the specialcircumstancesof a domesticsitua
tion, the bond is set at a point your client is
unableto meet.He sits in jail awaiting the trial
call of the case.

Finally theday arriveswhenyou havean oppor
tunity to presenthis case.Counselhasfiled the
appropriatejury request.Everythingis ready to
go andat the call of the case,the CountyAttor
ney informs the Court that the Commonwealth
is seekingto amendthe chargeto a chargeof
civil contemptin violation of KRS 432,280.JoeD.
Fendantis momentarily elatedonce he under
stands that insteadof up to a year in jail and a
$500 fine, he is now looking at a maximum of 6
months in jail. Counselsadly shakesher head
while looking at the burgeoningfile containing
all of the notes for that perfect voir dire and
opening statementknowing full well that she
will neverhavea chanceto presentthe caseto a
jury.

"WHAT? No jury trial? But this is America"
cries your client as the benchtrial commences.
You try to explain that since this is a chargeof
civil contempt andsince the maximum penalty
is six monthsin jail, he doesnot enjoy a right to
a jury trial. Or doeshe?

AdverseExisting Law

The Commonwealthinvariably relieson existing
law where the KentuckySupremeCourt held

133h

that a Court may sentencea defendantto serve
up to six monthsand imposea fine of $500 for
contemptwithout a jury trial. Otis a Meade,483
S.W.2d 161 Ky. 1972. Factualdifferences,fed
eralcaselaw and state legislativeactsshow that
Otis is not dispositive. Some Courts might be
inclined to deny the jury trial requestbasedon
the discussionof jury trial rights and the affir
mation of a conviction absent a jury trial in
Donta a Commonwealth,858 S.W.2d 719 Ky.App.
1993. It is critical to note that in Donta, the
defendant"never requesteda jury trial." Donta
at 723. The Court evenacknowledgedthat "had
appellantactuallyavailedhimself of hisstatutory
right to requesta jury trial, the result in this
mattermight havebeendifferent." Donta at 725,

FederalJury Trial History

From the foundations of Anglo-Saxon law, a
right to a jury trial has beenthehallmark of law
andjustice.No manshallbetakenor imprisoned
"exceptby the lawful judgmentof his peersand
the law of the land." 17 JohnMagna Carta, c.
39 1215.

Thosewho emigratedto this country from Eng
land brought with them this greatprivilege ‘as
their birthright and inheritance,as apart of that
admirable common law which has fenced
around and interposedbarriers on every side
against the approachesof arbitrary power.’
Thompsonv. Utah, 170 U.S. 343 1898, quoting J.
Story, Commentarieson the Constitutionof the
United States§ 1779.

The founding fathers of this country saw fit to
include this protectionand wrote "The Trial of
all Crimes, except in Cases of Impeachment,
shall be by Jury;" U.S. Const.Art III, § 2. This
fundamental right was deemed important
enoughto be repeatedin the declarationthat in
"all criminal prosecutions, the accusedshall
enjoy the right to a speedyand public trial, by
an impartial jury U.S. Const.Amend 6. Even
suitsat common law where the valuein contro
versy exceeds$20 werefound to be of suchsig
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nificance that a jury trial right was preserved.
U.S. Const.Amend 7.

Constitutionalrights to a jury trial werefound to
apply to the several statesby way of the due
processclauseof the 14thamendment.Duncan v.
Louisiana, 391 U.S. 145 1968. A "fair and
enlightenedsystemof justice would be impos
sible without" a right to jury trial. Palko v.
Connecticut,302 U.S. 319 1937. A defendant’s
right to a trial by jury "is necessaryto anAnglo-
Americanregimeof orderedliberty". Duncan.

The Duncanmajority did howeverlimit its hold
ing, finding "there is a categoryof petty crimes
or offenses which is not subject to the Sixth
Amendmentjury trial provisionsandshouldnot
be subject to the FourteenthAmendment jury
trial requirementhereapplied to the States." Id.
It did not however"settle in this case,the exact
location of the line betweenpetty offensesand
seriouscrime." Id. That line wasfirst definedby
the Court when it held that "no offense can be
deemed‘petty’ for purposesof the right to trial
by jury where imprisonmentfor more than six
monthsis authorized."Baldwin v. NewYork, 399
U.S. 66 1970. The Court did not howeverindi
cate that any offensecarrying a penalty of six
monthsor less would automaticallybe consid
ered a ‘petty’ offense.

The six month threshold of Baldwin is not a
bright line rule ascommonlybelieved."LWIe did
not hold in Baldwin that an offense carrying a
maximum prison term of six months or less
automaticallyqualifies as a ‘petty’ offense,and
we declineto do so today Blanton a City of
North Las Vegas,489 U.S. 538 1989. The Court
indicatedthat a crime punishableby six months
or less might be deemedseriousenoughto in
yoke the jury trial right becauseof, amongother
things, the very nature of the offense itself.
Baldwin.

The opinion let stand prior case law where it
was deemedappropriateto provide a trial by
jury for socalled ‘petty’ offenses.See,District of
Columbiav. Clawans,300 U.S. 617 1937; Schickv.
United States,195 U.S. 65 1904; District of Col
umbia v. Colts, 282 U.S. 63 1930.hi spiteof their
statusas petty offenses,courtshave honoreda
jury trial requestfor crimes where the punish
ment is less thansix monthsin situationsinvol
ving conspiracyto deceiveimmigration officials,
DUI, shoplifting and criminal mischief. See,

United Statesz,. Sanchez-Mew,547 F.2d 461 9th
Cir. 1976; United Statesv. Craner, 652 F.2d 23
9th Cir. 1981; State a Superior Court, Az., 589
P.2d 48 1978; Reedv. State,Fla., 470 So.2d 1382
1985.

Baldwin doesnot prohibit jury trials for offenses
where the sentenceis six months or less but
ratherrequiresa right to jury trial regardlessof
the potential penalty if the situation is consid
eredserious.A potential six month sentencefor
contemptcoupledwith all of the other potential
penaltiesandrestrictionsis a seriousand not a
‘petty’ situation.

Equal ProtectionRequiresA Jury Trial

Admittedly, the Sixth Amendmentonly applies
to criminal actions. By couching the charge
against the defendant as civil contempt, the
Commonwealthattemptsto removehim from
theprotectionaffordedacriminal defendant.The
equalprotectionclauseof the 14thAmendment
preventsthis type of treatment.The defendant
was arrested,was required to post a bond to
gain his releasefrom jail andwasarraignedon
the criminal docket of the District Court. The
casewasassigneda numberwhich designatesa
misdemeanorcrime within the court docketing
system.A County Attorney whose function is
theprosecutionof criminal mattersseeksto have
your client incarceratedfor a periodof up to six
months.That determinationwill be madeduring
the Court’s criminal docket.

"What’s in a name?That which we call a roseby
any other word would smell as sweet;" W.
Shakespeare,Romeoand Juliet, Act II, s. ii, The
RiversideShakespearep. 1068 1974. Everything
about your case except its captioning by the
Commonwealthindicatesthe defendantis facing
a criminal charge.He is howeverbeing denied
the most basic protection afforded a citizen
facing eventhe most limited of jail sentences:a
jury trial. If a personchargedwith a DUI 1st
offensewho is facing a maximum of 30 days in
jail is entitled to a trial by jury, equalprotection
of the law mandatesa jury trial for a citizen
facingup to six monthsin jail for contempt.See,
U.S. Const.Amend 14.

The Commonwealthmadethe decision to treat
JoeD. Fendantas a criminal defendant.It is only
becausethey chooseto look upon this matter as
a criminal offensethat the laws allowedthe
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police officer to arresthim. He was detainedas
a criminal defendant.He was arraigned as a
criminal defendant. He was entitled to the
appointment of a public defenderbecausehe
was a needycriminal defendant.He was forced
to entera plea to a criminal chargeand on his
plea of not guilty was allowed to presenthis
caseon the criminal docketof the District Court.
After all of that, the Commonwealthelects to
suddenlydecideit wasincorrect,in effect saying:
This is a civil matter,nota criminal mattersowe
neednot botherwith wasteful things like a jury
trial. Such tactics from the Commonwealthare
improper.

StateJury Trial History

TheseminalpublishedKentuckycaseconcerning
civil contempt and jury trial rights is Otis a
Meade,483 S.W.2d 161 Ky. 1972. It is factually
different from domesticcasesandrelies on fed
eral caselaw decidedprior to the United States
SupremeCourt’spronouncementin Baldwin.The
Otis Court refusedto issuea Writ of Prohibition
to prevent enforcementof a contempt order
where Otis was served with a subpoenayet
failed to appear. He was ordered to serve six
months in jail and pay a $500 fine. The Court
further found therewas no factual dispute in
Otis to require a jury trial.

Thoughdecidedin 1972 whenDuncanwasavail
ableto theCourt for guidance,instead,theCourt
choose to rely on an older federal case which
mimicked the result in Baldwin and held that
federalcourtscannotimposea sentenceexceed
ing six monthsabsenta jury trial. Eventhough
Baldwin definedsituationswhere a jury trial is
mandatoryandprovided situationswhere even
a ‘petty’ offensecould trigger a jury trial right,
the Courtof Appeals,then,thesupremecourt of
the Commonwealth,choose to summarizethe
federaldecisionwhen it stated "we believethe
SupremeCourt said, in effect, that incarceration
should not exceedsix months." Otis. It remains
clearby readingBaldwin that the SupremeCourt
did not in effect, hold in that manner.Thechar
acterization of an offense as petty or serious
determines the right to a jury trial, not the
potential sentencefaced. Lewis v. United States,
- U.S. -, 116 S.Ct. 2163 1992 Wherea trial
judge’s self imposed limitation on sentencing
could not be usedto deprive a defendantof a
jury trial if the act wereseriousin nature.
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StateLegislative Acts

Joe D. Fendantwas originally chargedwith a
violation of KRS 403.763,a classA misdemeanor.
The Commonwealththen seeksto chargehim
pursuantto what it terms‘civil contempt’,avio
lation of KRS 432.280. That allows a Court to
proceedagainstandpunisha personwho resists
or disobeys a judicial order. See, Blakeman a
Schneider,Ky., 864 S.W.2d 903 1993 holding
Courts haveinherentpower to enforcecompli
ance of lawful orders through chargeof con
tempt.

TheLegislaturemostcertainlycontemplatedjury
trials in thesesituationsby theenactmentof KRS
432.290which providesthat thetruth of themat
ter may be given in evidencein all trials by jury
arisingfrom anallegedviolation of KRS 432.280.
As early as 1911, it washeld that it waserror to
punisha citizen for morethan 2 daysand/or$30
for contempt unless a jury trial is available.
Richardson v. Commonwealth,133 S.W, 213 Ky.
1911 KRS 432.260, the statute limiting
punishmentwithout a jury subsequentlybeing
found a "material interferencewith the admini
stration of justice" and held unconstitutionalin
Taylor a Hayes,494 S.W.2d 737 Ky. 1973.

The allegation is that the defendant has dis
obeyeda Court order. He has no opportunity to
purgehimself of this contemptuousconduct. In
that situation,jail is deemedpunitive in nature
and the Court mustproceedunderthe guiseof
criminal rather than civil contempt. Blakeman.
Every criminal defendantis entitled to a jury
trial. KRS 29A.270.

KRS 402.7605specifically statesthat although
eithercivil or criminal contemptactionsarecon
templatedby the statute,once"eitherproceeding
has beeninitiated the othershall not be under
taken."JoeD. Fendantwasarrestedandcharged
with a criminal violation. That criminal charge
was initiated by the Commonwealthyet the
prosecutorwill now seekto undertakethe civil
aspectsof a contempt charge in direct contra
vention of the statute.

StateConstitutional Issues

The Constitutionof the Commonwealthof Ken
tucky controlsand limits any attempt to restrict
jury trial rights by theLegislatureor theCourts.
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The ancientmode of trial by jury shallbe
held sacred,and the right thereofremain
inviolate, subjectto suchmodifications as
may be authorizedby this Constitution.
Ky. Const.§ 7.

Section 11 providesa right to a jury trial to all
criminal defendants.Having the servicesof a
lawyer is merelyimportantyet thejustice system
insuresthat right. Lewis v. Lewis, 875 S.W.2d 862
Ky. 1993. A jury trial is the sacredright of any
citizen and should notbe denied.

Application of the Law

Thereis no doubt that a persontried and found
guilty of a failure to abideby the mandatesof a
protectiveorderwill receivepunishment.‘Defen
dantfsj shallhave the right to a jury trial in all
criminal prosecutions’.KRS 29A.2701.To reject
a jury requestin a domesticcontemptsituation
is a violation of equal protection. U.S. Const.
Amend 14. Both the Constitutionsof the United
StatesandThe Commonwealthof Kentucky re
quire a right to a jury trial, U.S. Const.Amend 6;
Ky. Const.§7 and 11.

Conclusion

In order to answerthe questionof whetherJoe
D. Fendant is entitled to a jury trial one need
only apply the law as written. He doesnot seek
to createnew law but insteadseeksentitlement
to that right from existinglaw.

Constitutionalrights to a jury trial apply to the
statesvia the 14th amendment.Duncan. This is
limited however if theoffenseis deemed‘petty.’
A petty offense is not defined merely by the
maximum amount of penalty. Blanton. If the
natureof the offenseitself is serious,the offense
rises to the level requiring a jury trial. Baldwin.
Otis does not control becauseit is factually
distinguished, is out dated by the subsequent
federal decisionsand indicates that no factual
controversyexistedfor a jury to hear.

In domesticmattersthereare grave factual dif
ferencesbetweenthe parties.Theseare indeed
seriousmatters.Besidesthe threatof a jail term,
a personarrestedfor theviolation of a protective
order has his personalfreedomlimited in num
erouswaysincluding freedomof travel,freedom
to associateandrestrictionson the possessionof
certainproperty. KRS 431.064

Offenseswhich carry a Legislative mandateof
penaltiesin additionto a minimumjail periodof
six monthsreachthe thresholdof beingclassified
as serious in nature,Baldwin. The allegedvio
lation of a protectiveorder is a seriousmatter
andrequiresa right to a jury trial. Defined as a
seriousmatter, the chargeremainscriminal and
not civil in nature.Blakeman.

Criminal contemptis where a fine or imprison
ment is imposed upon the contemnorfor the
purposeof punishment.Black’s law Dictionary
288 5th ed. 1979 Citing Fed.R.Crim Proc.42.

The issuespresentedin this article arecurrently
underconsiderationby theThird Division of the
District Court of Kenton County, Kentucky.
Should the Court grant the defendant’srequest,
the County Attorney will in all likelihood seek
certification of the law from the SupremeCourt
of the Commonwealthof Kentucky. Shouldthe
jury trial requestbedenied,andshoulda motion
for reconsiderationbe overruled, the next step
would be to seekWrits of MandamusandPro
hibition in the Circuit Court. If that fails, an
appealof right would focuson the Court of Ap
peals.The final step in state rellef would be a
Motion for DiscretionaryReviewto theSupreme
Court of Kentucky.

If all stateremediesfail, sufficient federalissues
arepresentto allow the entireprocessto be re
peatedstartingwith a Writ of Mandamusin the
FederalDistrict Court. The next time the prose
cutor amendsa chargeof a protectiveorder vio
lation to civil contemptandattemptsto denyJoe
D. Fendant a jury trial, his lawyer just might
have a few more things to say than "Sorry Joe,
the law saysno jury trials if all you are facing is
6 months." After all of the hearings,motions
and appeals,it just might be the prosecutor
asking:What is this, the SpanishInquisition?

MICHAEL FOLK
AssistantPublic Advocate
KentonCounty Office of the
333 ScottStreet,Suite 400
Covington,Kentucky41011
Tel: 606 292-6596
Fax:606 292-6590
Net: folk@one.net
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Crime Control and the Death Penalty

The executionof Harold McQueen on July 1,
1997 has revivedthe debate in Kentucky about
the use of capital punishment. Much of that
debatecentersaroundissuesof morality, ethics,
and the appropriatenessof vengeanceas a mat
terof statepolicy. What is often curiouslyabsent
from the deathpenaltydebateis any discussion
of the enormous volume of social sciencere
searchon the subject.The deathpenaltyis more
than a matter of opinion. There are established,
well-documentedfactswhich arebeyondrefuta
tion, but which are usuallyignoredin bothpub
lic discourse and in official decision-making
related to capital punishment.

The simple fact is that no issue has beenmore
thoroughly researchedand evaluated,in all of
criminal justice,than capitalpunIshment.Those
of us in criminology andcriminal justice are not
certainof very many thingsregardingcrime and
its control in our society,but we canbe absol
utely certain,to a level of scientific proof that far
exceedsthe standardof proof required in the
criminal courts, that the deathpenalty, as pre
sentlyconstructedandadministeredis very bad
policy. This is nota matterof differing opinions
or interpretations, it is a matter of clear, ir
refutable,undebatablescientific truthestablished
over half a century and involving dozens of
studies.It is rarein criminology to find virtually
every researcherandevery study in agreement,
but in thiscasethey are.In studiesusingentirely
different methodologies,at different times, in
different places,constructingresearchquestions
in different ways, the facts are immutable and
unchanging.Thescientificallyprovenfactsof the
deathpenaltyare clear.

The DeathPenaltyandGeneralDeterrence

The key argumentin supportof capitalpunish
ment has traditionally been that no offender
wants to die, therefore the threat of execution
will deter homicide in society at large. On its
face this argumentseemsto be simplecommon
sense. Of course, like many folk myths and
much common sense,it is lesssensiblethan it is
common.The facts are very simple. No credible
studyof capitalpunishmentin the UnitedStates
has ever found a deterrenteffect.

In studiesof contiguousstates,at least onewith
the deathpenalty and at least one without, re
searchhas shownthat thereis no deterrentim
pact from capital punishment. Because these
statesare selectedand matchedon the basis of
geographicallocation, and similar social demo
graphiccharacteristics,we would expectthereto
befew confoundingfactorsin measuringthe im
pact of capital punishment.If there is a deter
rent, deathpenaltystatesshouldhavea marked
ly lower homicide rate. They do not. Homicide
ratesin stateswithout the deathpenalty are no
higher, and, in many cases,are lower, than in
neighboringstateswith thedeathpenaltySellin,
1980.

Similarly in studies of stateswhere the death
penalty was adoptedor reinstatedafter having
beenabolished,researchhas onceagainfailed to
showany deterrenteffect. The adoption or rein
statementof the deathpenalty doesnothing to
reduce the homicide rate Sellin, 1980; Zeisel,
1977.

Comparativedataalso fails to demonstrateany
deterrentvalue to the deathpenalty.The United
Statesis theonly Westerndemocracythat retains
thedeathpenalty.The United Statesalso has,far
and away, the highesthomicide rate in the in
dustrializedworld. Far from a deterrenteffect,
the deathpenaltywould appearto havean ag
gravating effect on homicide rates Kappeler,
Blumberg,andPotter, 1996: 310.

The scientific conclusion is clear. The death
penaltydoesnot deterhomicide.No study has
ever found a deterrenteffect, no matter how
skewedthe researchquestionwas in favor the
death penalty. It’s alleged deterrent value is
refuted by everythingwe know about violent
crime. The deathpenalty, if it is to deter, must
be a consciouspart of a cost-benefitequationin
theperpetrator’smind. Therearevery few mur
ders that involve that level of rationality or
consciousnessof theoutcomes.Mostmurdersare
1 committedundertheinfluenceof drugsor al
cohol; 2 committedby peoplewith severeper
sonalitydisorders;3 committedduring periods
of extremerage andanger;or 4 committedas
a result of intensefear. None of thesestatesof

I
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mind lend itself to the calm reflection required
for a deterrenteffect.

The DeathPenaltyand Specific Deterrence

Proponentsof the deathpenalty also argue that
capitalpunishmentprovidesa specific deterrent
which controls individuals who have already
beenidentified asdangerouscriminal actors.Ac
cording to this argumentthe presenceof death
penalty oughtto reducea wide variety of crim
inal acts. Doesit?

Certainly, if the death penalty detershomicide
then it shouldpreventincarceratedpeoplefrom
killing again and reducethe number of homi
cidesamongprisoners.The fact of the matteris
that over 90% of all prisonerhomicides,killings
of otherprisonersor correctionalofficers, occur
in stateswith capitalpunishmentSellin, 1980.

A major death penalty study by Bailey 1991
also refutesthe ideathatcapitalpunishmenthas
any impact on other felonies. Despite the fact
that Bailey measuredthe impact of capitalpun
ishment in threedistinct and different ways he
could find no evidencethat the deathpenalty
hadanyeffecton indexfelonycrimerates.Bailey
concludedthat "this patternholds for the tradi
tional targetedoffenseof murder, the personal
crimes of negligentmanslaughter,rape,assault
and robbery, as well as the property crimes of
burglary, grand larceny, and vehicle theft. In
other words, there is no evidence ... that resi
dentsof deathpenaltyjurisdictionsareafforded
an addedmeasureof protectionagainstserious
crimes by executions"Bailey, 1991: 35.

l1

Finally, it hasbeen arguedthat capital punish
ment specifically protects law enforcementoffi
cersby deterring assaultsand killings of police.
There havebeen five major studiesaddressing
the questionof whethercapitalpunishmentpro
tects police officers. In no case did the death
penalty provideany deterrentto killing law en
forcementofficers, nor did it reducethe rate of
assaultson police Bailey and Peterson,1987;
Bailey. 1982;Sellin, 1980,Cardarelli,1968;Hunter
andWood, 1994.

Once again the scientific evidenceis clear, the
death penalty does not deter other crimes in
anyway. It hasno deterrentimpact on otherfel
onies, it has no deterrent impact on crimes
againstlaw enforcementofficers, it hasno deter
rent impact on drug crimes,and it hasno deter
rent impact on violent crimes.In fact, the death
penalty is more likely to endangerthe lives of
police who investigatecrime and pursue fugi
tives, and endangerthe lives of witnesseswho
may provide evidencenecessaryfor conviction.
The reasonis obvious, preventing captureand
convictionbecomesfar morepressingamatterin
deathpenalty states.

The DeathPenaltyand Incapacitation

The frequently advanced argument the that
deathpenaltyprotectssociety by incapacitating
violent criminalsandtherebypreventingfurther
offensesis also weak. Obviously, an executed
murderer is unlikely to recidivate,but so is a
murderer in prison for life without parole.The
facts,however,indicatethatevenif not executed
andevenif not incarceratedfor life, it is unlikely

KMA & Death

The KentuckyMedicalAssociation’shouseof delegateshavevoted for a measurethat said
it is unethicalfor a physicianto participatein an execution,"exceptto certify causeof death."

The languagewould meanthat a doctorcould not havea role in the actualexecution,such
as by administeringa lethal injection. Currently, the methodof executionin the state is via
theelectricchair,but legislationis pendingto changethemethodof lethal injection. Governor
Paul Pattonhas said he would support such a change.

- Rick Halperin, Al - Texas
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that a personconvicted of homicide will kill
again,or evencommit an additional seriousof
fense.

A massivestudy which trackedthe post-release
behavior of 6,835 male prisonersserving sent
encesfor homicide offenseswho were paroled
from state institutions, found that only 4.5% of
them were subsequentlyconvicted of another
crime andonly 0.31% committedanotherhomi
cide Sellin, 1980.This meansthat for every 323
executions we might prevent one additional
murder. Other studiesfind essentiallythe same
results.For examplea study of prisonerswhose
sentenceswerecommutedas a result of the Fur
man decision Marquart and Sorenson,1988,
found that 75 percent of these inmates com
mitted no seriousinfractionsof prisonrules,and
none of theseinmates wereinvolved in a prison
homicide. Some of the Funnan-commutedin-
mates were paroled back into the community.
Only 14 percentof them committeda newcrime,
andonly onecommittedanadditionalhomicide.

Vito, Koester and Wilson 1991 also analyzed
thebehaviorof inmatesremovedfrom deathrow
as a result of the Furman decision.There study
found that of those inmateseventuallyparoled
only 4.5% committedanotherviolent crime and
cinly 1.6 percent committed anotherhomicide.
The authors conclude "that societalprotection
from convictedcapital murderersis not greatly
enhancedby thedeathpenalty"Vito eta!., 1991:
96.

Evenin stateswith capitalpunishmentthe over
whelmingmajority of peopleconvictedof homi
cide receiveaprisonsentence,andmany of them
will eventuallybe releasedon parole.A review
of the dataon thesereleasedmurderersclearly
revealthat they havethe lowestrecidivism rates
of any felons. In addition,paroledmurderersin
stateswithout the death penalty had a much
lowerrateof recidivism thanparoleesreleasedin
stateswith the deathpenalti Bedau, 1982.

The deathpenaltydoesnotprotectsocietyfrom
further crimesof violenceby murderersin any
significant way. Once again the incapacitation
argumentis groundedin fundamentalignorance
concerningthecharacteristicsof violentcrimesin
general and murder in particular. But while
there is no scientific evidenceof societal pro
tection from the deathpenalty, there is consid
erablescientific evidencethat the deathpenalty
stimulatesviolence, crime andmurder.

The Brutalization Effect of the DeathPenalty

So, neitherincapacitationnor deterrencetheories
are supportedby the social scienceresearchon
capital punishment.In most public policy de
batesthe burdenof proof is on thoseadvocating
a measure.If that werethe casehere deathpen
alty adherentswould fail miserably.But the fact
is that lack of deterrenceanda failure to protect
societyare the leastof the problemswith capital
punishment.In fact, the deathpenaltyproduces
seriouscrime problems and social problems of
its own. Probablymost importantof theseis the
fact that death penalty not only doesn’t deter
murder,it encouragespeopleto kill.

Studiesof capitalpunishmenthaveconsistently
shown that homicide actually increasesin the
time period surrounding an execution. Social
scientists refer to this as the "brutalization
effect." Executionstimulateshomicidesin three
ways:1 executionsdesensitizethe public to the
immorality of kffling, increasingthe probability
that somepeoplewill then decideto kill; 2 the
state legitimizes the notion that vengeancefor
pastmisdeedsis acceptable;and 3 executions
also haveanimitation effect, wherepeopleactu
ally follow theexampleset by the state,after all,
peoplefeel if the governmentcan kill its enem
ies, so canthey BowersandPierce,1980; King,
1978,Forst. 1983.

The earliestand most importantstudy demon
strating a brutalizationeffect was conductedin
Philadelphia in 1935, by Robert Dann. Dann
lookedat five executionsOf convictedmurderers
in different years. Dann’s research found an
average increase of 4.4 homicides for each
execution.Dann’sresearchclearly demonstrated
that rather than having a deterrent impact,
executionsmarkedly increasedthe incidenceof
homicideDann, 1935.

Anotherstudy by Wffliam Gravesin California
also found a brutalizationeffect. Graveslooked
at homicide records in Los Angeles,San Fran
cisco, and Alameda counties in order to deter
mine whether therewere fewer murdersin the
days following an executionthan in the days
leadingup to the event. As a comparativemea
sure,heexaminedthe samedaysof the week for
thoseperiodsin which an executiondid not oc
cur. Gravesreportedthat comparedwith weeks
when no death sentenceswere carriedout, the
number of murders actually increasedin the
daysprior to anexecutionandon theday of the

I
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execution itself. Graves 1957: 137 concluded
thatpersonscontemplatinghomicide are "stim
ulatedby the state’staking of life to act sooner."
In addition,a reanalysisof Graves dataBowers
et a!., 1984: 284 concludedthat "homicideswere
higher in the weeksafter than in the weeksbe
fore executions." Graves’ research, therefore,
clearly demonstratesa brutalizationeffect prior
to an executionand an even more pronounced
one following an execution.

Another study BowersandPierce, 1980 found
that executionsin California and Pennsylvania
encouragecrime and homicide.Eachexecution
studiedwas followed by a two- to threefold in-
creasein the number of homicides the next
month. BowersandPiercearguethereis a small
group of peoplein societywho have"reacheda
state of ‘readiness to kill," and have an in-
tendedvictim in mind. The executionitself, or
coverageprior to the executionconveysto these
people the messagethat vengeanceis justified.
Brian Forst found the sameeffect in his studyof
the deterrentimpact of capital punishmentbe
tween1960 and1970. He found no evidencethat
executionspreventedcrime. On the otherhand,
Forst did find evidence that executions"pro
voked" homicidesForst, 1983.

One of the most compelling and recentstudies
demonstratingthe brutalizationeffect looked at
a September1990 execution in Oklahoma, the
first executionin that statein twenty-five years.
The researchersmonitored thehomicide ratefor
threeyears following that executionand found
"an abrupt and lasting increasein the level of
strangerhomicides,"which on the averagerose
by oneper month Cochranet a!. 1994.

While not a direct testof the brutalizationeffect
it is, nonetheless,instructiveto note that in post-
Furman period marking the reintroduction of
capitalpunishmentin 1983,aboutone-thirdof all
executionsin the United Stateshaveoccurredin
Georgiaand Louisiana,and in both states the
murderratehasincreasedmarkedlyUCR, 1983;
UCR 1989. In fact, the highestmurderrates in
the country are in the four states that have
carried70% of thepost-Furmanexecutions,all of
which have now achievedmurder rates much
higherthan thenationalaverageof 8.4Georgia,
11.7; Florida, 11.4; Louisiana, 11.6; and Texas,
12.1Comparetheseto stateswith no executions
since Furman: Vermont 2.0; Maine, 3.1; Massa
chusetts,3.5; Rhode Island, 4.1; Wisconsin, 3.0;
Iowa, 1.7; Minnesota,2.9; North Dakota,1.8. In
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fact, 36.9%of the stateswith capitalpunishment
havemurderratesin excessof thenationalaver
age, while 90.9% of the stateswithout a death
penalty have murder rates lower than the na
tional average.

Once again the social scienceresearchprovides
compellingevidenceagainstthedeathpenaltyas
public policy. The death penalty does,invar
iably andwithout exceptionincreasethe num
ber of homicides in jurisdictions where it is
applied.This has beenprovenin Pennsylvania,
California, Oklahoma and other jurisdictions.
While it is too early to makean absoluteassess
ment, my viewing of news reports since the
McQueendeathwarrantwassignedclearly indi
catesit is having that impact in Kentucky, with
an outbreak of killings in Louisville and
Lexington, as well as several other homicides
across the commonwealth, far in excess of
expectedaverages.

The Administration of the DeathPenalty
is Arbitrary and Capricious

In its 1972 Furman v. Georgia decision, the
SupremeCourtstruckdownthedeathpenaltyas
arbitrary and capricious, with a significant
potential for racial discrimination. In the post-
Furman era stateshaverevisedtheir deathpen
alty statutesin anattemptto reducearbitrariness
by "bifurcating" juries, specifying aggravating
andmitigating factorsfor jury consideration,and
specifying more clearly deathpenalty offenses.
Has any of this reducedthe arbitrarinessof the
deathpenalty?

The research literature answers this question
with a resounding,NO! In the post-Furmanera
defendantsin capital cases are charged dif
ferently and treateddifferently for no apparent
or logical reasonBerk, et a!., 1993; Gross and
Mauro, 1989; Paternoster,1991. Sometimes,de
fendantscommittingsimilar crimeswith similar
criminal histories are chargedwith capitalmur
der, sometimesthey arenot. Someget thedeath
penalty after convictions, some do not. Even
within the confinesof the samestate,operating
under the samecriminal code, varying juris
dictions rendervarying results.The fact is that
evenunder"reformed"capitalpunishmentstat
utes, the death penaltyis more like a state lot
tery than a consideredact of justice. As one
researcherputsit: "... being sentencedto deathis
the result of a processthat maybeno morera
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tional than being struck by lightning" Pater
noster,1991: 183.

Racism and the DeathPenalty

The oneaspectof the capital punishmentthat is
sureand certain is that it is blatantly racist. In
capital casesthe lives of whites are valued far
more than the lives of black victims Baldus et
a!., 1990; Paternoster,1991; Radelet, 1981. Pros
ecutorsare far morelikely to seekthedeathpen
alty when the victim is white than when the
victim is black. In addition, juries are far more
likely to hand down deathsentenceswhen the
victim is white.

On the other hand, considerableevidenceexists
that black defendantsare more likely to receive
the death penalty than white defendants.Bet
ween 1930 and 1966, African-Americans repre
sented54 percentof all the peopleexecutedin
the U.S. and 90 percent of all the people exe
cutedfor rapeBureauof JusticeStatistics,1992:
684. When the caseinvolves a black defendant
and a white victim the prospectsof a capital
prosecutionare almost invariable Baldus ci a!.,
1990. In fact, post-Furmanresearchshows that
African-American defendantswho kill whites
haveabouta 25 percentprobability of receiving
the deathpenalty,while whiteswho kill African-
Americans have a zero percent probability
Bowers and Pierce, 1980;Baldus, et a!., 1990.

David Baldus and his associateslooked at 594
murdercasesin the stateof Georgia.They care
fully controlled for all legally relevantvariables,
such as the number of "aggravating factors."
Theyfound that prosecutorssought the death
penalty in 45 percent of the cases with white
victims but only 15 percent of the caseswith
blackvictims. Furthermore,theydeterminedthat
prosecutorssoughtthe deathpenalty in 58% of
the caseswith black defendantsand white vic
tims, but only 15% of the caseswith blackdefen
dantsandblack victims.Juries imposedthe pen
alty of death in 57% of the cases with white
victims but only 42 percent of the cases with
black victims. The researchersconcluded that
race had a "potent influence" on both the like
lihood that the state would seekthe deathpen
alty and the likelihood that a jury would return
a deathverdict Baldus, ci a!., 1990: 185.

In a similar study of 300 capital murders in
South Carolina involving aggravatingfelonies,
RaymondPaternoster1984 found that in cases

with white victims prosecutorswere two and
one-half times more likely to seekdeaththan in
cases with black victims. In cases with black
offendersand white victims the statesoughtthe
deathpenalty 49.5% of the time. In black offen
der-blackvictim casesthe statesoughtthe death
penalty only 11.3 percentof the time. In addi
tion, in cases with white victims prosecutors
tended to seekthe deathpenalty with only one
aggravating felony, while in cases with black
victims they sought the death penalty only in
caseswith severalaggravatingfelonies, thereby
indicating that homicidesagainstblacks had to
far moreviciousandbrutal in order to justify the
deathpenalty. Paternosterconcludedthat "vic
tim-based racial discrimination is evident in
prosecutorsdecisionsto seekthe deathpenalty"
Paternoster,1984: 471.

AdequateRepresentation
and Wrongful Conviction

The fact of the matter is that virtually all
defendantsin deathpenalty casesare poor and
unableto afford privatecounsel.As a result they
are representedby public defendersor court-
appointedcounsel,who areoften inexperienced
and not well trained in litigating a capitalcase.
As a result, major evidentiary and procedural
issuesdon’t get raisedat trial. It is ironic that in
the most complex of criminal cases,defendants
are usually represented by counsel least
equippedto handle complexities.The criminal
justice system as a whole discriminates by a
factor of over4-1 againstdefendantswho must
accept the services of public defendersand
court-appointedcounselBlumberg, 1967. The
fact of the matter is that the death penalty is
awarded to the lowest bidder time and time
again. In addition, inadequatefunds and re
sourcesto gatherevidence,interview wit-nesses,
and pursuescientific evidencehandicapdefen
dantsin thesecases.Similar problemsplaguethe
defendantall the way through the appealspro
cessCoyle ci a!., 1990; Smith, 1995.

Lack of adequatelegal representation,prosecu
tonal and police misconduct,judicial and juror
prejudice can all combineto result in wrongful
convictions,a far more commonoccurrencethat
mostpeoplehavebeenled to believe.The fact is
that a minimum of 1 percentof all felony convic
tions aremistakenor wrongful convictionsHuff
et a!., 1986. Researchon the deathpenalty has
demonstratedover 350 "miscarriagesof justice"
since 1900. Including severalin the post-Funnan
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period, wheredefendantswere convictedof po
tentially capital crimes eventhough they were
innocent.Of thesedefendants,139 receivedthe
death penalty and 23 were in fact executed
Bedauand Radelet,1987; Radeletet al., 1992.

Conclusion

As a criminal justice scholar, I am constrainedto
makemy judgmentson facts, not emotions,not
popularignorance,notsuperstitionandprejudice
masqueradingas religion. It is my judgmentthat
the death penalty is bad policy and is in fact
cniminogenicin its social impact. That is also the
judgment of almost all my colleaguesin Ken
tucky and in the nation as a whole. The Ameri
can Society of Criminology, an organization
madeup of the best researchersand scholarsin
the country, has by a virtually unanimousvote
condemnedthe deathpenalty.That judgmentis
not basedupon vagueconceptionsof morality,
it is based on rigorous evaluationof the state’s
two primary responsibilities:1 to protect the
public health and safety; and 2 to provide
equity, fairness and justice to its citizens. The
deathpenaltyis anathemato bothgoals.It is the
worst kind of crime-controlpolicy.

GARY POflER, Ph.D.
Professor,Police Studies
EasternKentucky University
467 StrattonBuilding
Richmond,Kentucky 40475-3131
Tel: 606 622-1978

GaryPotter is a professorofPolice Studiesat Eastern
Kentucky University. He has published numerous
books and artic!es on organized crime, drugs and
drug policy, white-collar crime and corruption, and
Crink’ control policy.

Sources

Bailey, W. 1991. The general prevention effect of
capital punishment for non-capita! felonies. In R.
Bohm ed. The Death Penalty in America: Current
Research.Cincinnati,OH: Andersonand the Academy
of Criminal JusticeSciences.

__________

1992. Capital punishment and lethal
assaultsagainstpolice.Criminology 19: 608-625.

Bailey, W. and R. Peterson.1987. Police killings and
capital punishment:The post-Furman period. Cri,n
inology2s,1:1-25.

Baldus,D., et a!., 1983. Comparativereview of death
sentences:An empirical study of the Georgia exper
ience. Journal of Criminal law and Criminology, 74: 661-
753.

Baldus,D., G. Wentworthand C. Pulaski.1990. Equal
Justice and the death penalty: A Legal and Empirical
Analysis.Boston,MA: NortheasternUniversity Press.

Bedau,H. ed. 1982. The Death Penaltw in Ainerica.3rd
ed. Oxford: Oxford University Press. Bedau,H. and
M. Radelet.1987. Miscarriagesof justicein potentially
capital cases.Stanfrrd Law Review40: 21-179.

Berk, R.; R. Weiss;and J. Boger. 1993. Chanceand the
Death Penalty.Law and SocietyRc’z’ieu’ 27: 89-110.

Blumberg, A. 1967. Criminal Justice. Chicago: Quad
rangle Books.

Bowers,W, and C. Pierce.1980. Deterrenceor brutali
zation: What is the effect of executions?Crime and
Delinquency26: 453-484.

__________

1980 Arbitrariness and discrimination
under post-Furmancapital statutes.Crime and Deli:;
quency26: 563-635.

Bowers, W., C. Pierce, and J. McDevitt. 1984. Legal
Homicide:Death as Punishmentin America, 1864-1982.
Boston,NortheasternUniversity Press.

Bureauof JusticeStatistics.1991. SourcebookofCriminal
JusticeStatistics,1990. Washington,D.C.: Government
Printing Office.

_____________________

1992.Capital Punishment1991. Wash
ington, D.C.: GovernmentPrinting Office.

Cardarelli, A. 1968. An analysis of police killed in
criminal action: 1961-1963. Journal of Criminal Law,
Criminologi,’, and Police Science.59: 447-453.

Cochrane,John K., Mitchell B. Chamlin, and Mark
Seth. 1994. Deterrenceor brutalization?An impact
assessmentof Oklahoma’s return to capital punish
ment.Criminology 32: 107-134.

Coyle, M., F. Strasser, and M. Lavelle. 1990. Fatal
defense:Trial and error in the nation’s death belt.
National Law Journal 12: 30-42.

Dann, Robert. 1935. The deterrenteffect of capital
punishment.Friends Social ServiceSeries29.

Forst, B. 1983. Capital punishmentand deterrence:
Conflicting evidence?Journal of Criminal bin’ and
Criminology 74: 927-942.



The Advocate,Vol. 19, No. 6, November,1997

Cross, S. And R. Mauro. 1989. Death and Discrimina- racial discrimination. Law and SocietyReview18: 437-
tion: Racial Disparities in Capital Sentencing.Boston, 478.
MA: NortheasternUniversity Press.

Radelet,M. 1981. Racial characteristicsand the imposi
Huff, C., A. Rattner,and E. Sagarin.1986. Guilty until tion of the deathpenalty.AmericanSociological Review
proveninnocent:Wrongful convictionandpublic p01- 46: 918-927.
icy. Crime and Delinquency32: 518-544.

Radelet,M., H. Bedau,and C. Putnam. 1992. tn Spite
Hunter, R. And R. Wood. 1994. Impactof felonysanc- of Innocence: Erroneous Convictions in Capital Cast’s.
tions: An analysisof weaponlessassaultsupon police. Boston,MA: NortheasternUniversity Press.
American Journal of Police 13, 1: 65-89.

Sellin, T. 1980. The Penaltyof Death. Beverly Hills, CA:
Kappeler, V., M. Blumberg, and C. Potter. 1996. The SagePublications.
Mythology of Crime and Criminal Justice 2nd ed.
Prospectheights,IL: WavelandPress. Smith, M. 1995. The death penalty in America. In 3.

Sheleyed. Criminology:A ContemporaryHandbook.Bel
King, David R. 1978. The brutalization effect: Exe- mont, CA: Wadsworth:557-572.
cution publicity and the incidence of homicide in
SouthCarolina. Social Forces57- 683-687. Vito, C., P. Koester,andD. Wilson. 1991. Returnof the

dead: An updateon the state of Furman-commuted
Marquart, J. and J. Sorensen.1988. Institutional and deathrow inmates.In R. Bohm ed. TheDeath Penaltt,’
postreleasebehaviorof Furman-commutedinmatesin in America:Current Research.Cincinnati, OH: Anderson
Texas.Criminology 26: 677-693. and the Academy of Criminal JusticeSciences.

Paternoswr,R. 1991. Capital Punishment in America. Zeisel, H. 1977. The deterrenteffect of the death
New York: Lexington Books. penalty: Factsv. Faith. In Tire SupremeCourt Review

1976. P. Kurland ed. Chicago: IL: University of

________________

1984. Prosecutorial discretion in ChicagoPress.
requestingthe deathpenalty:A caseof victim-based

Killing Nationwide Rises

More killers havebeenexecutedin U.S. prisons this year than during anyyear in the past4 decades,
andthe paceis expectedto quickenas theappealsprocessis streamlinedandsomelegal aid fundsare
curtailed.Dwight DwayneAdanandusbecamethe57th convictedmurdererput to deaththis yearwhen
he wasexecutedby lethal injection Wednesday,October1, 1997, in Texas.That’s the largestnumber
since 1957, when 65 peoplewere nationwide.

This year’s total could surpassthe 1957 numberif executionscontinueat the currentpace. Thereare
going to be moreexecutionsin the future as thesecasesget speededup’ as a resultof the federaland
statelaws shorteningtheappealprocess,saidRichardDieter of the Death PenaltyInformationCenter,
a Washington-basedgroupthat is concernedwith what it saysareinequities in how thedeathpenalty
is applied.

Therehavebeen415 executionsnationwidesince theSupremeCourt endeda 4-year moratoriumon
capital punishmentin 1976; 235 havebeenwhite, 152 black, 24 Hispanicand4 others.Critics of the
deathpenaltysay thenumberof blacksexecutedis way out of proportionto the demographicweight
of the African Americancommunity, who markedup 13% of the total U.S. population.

Of the 415 executions, 137 havebeen in Texas, including 30 thus far this year. "There really is
overwhelmingsupport for thedeathpenaltyin Texas,"saidWardTisdaleof thestateattorneygeneral’s
office. "That’snot to saywe jump for joy when there’san execution.It’s a momentfor thoseinvolved.’

There are 3,269 people that are on death row nationwide, and 13 of the 38 stateswith capital
punishmentlaws havecarriedout executionsthis year.Virginia ranks2nd to Texas,with 6 executions.
Executionsalso were carriedout in Florida, Missouri, Louisiana,Alabama,Arkansas,South Carolina,
Oklahoma,Arizona, Oregon,MarylandandKentucky. Kentucky’s executionwasits 1st in more than
20 years.

- Rick Halperin,Al - Texas

_____________________________________
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Executions: Understanding the Processes of
Dying, Grieving and Healing

NOTE: The author would like to thank Amy 01kfor her
thoughtful editing and valuableideas.

Abstract

Executions fall far beyond the realm of usual
humanexperience.Defenseteammembersare
called upon to assist the client as he prepares
to die, while maintaining their own mental
and emotionalequilibrium. Thischapteroffers
an understandingoft/xe issuesfacedby many
clients during warrants, as well as insight
into the commonresponses to the death of
clients and how defenseteamscan preventor
alleviate the traumatic cfrects of working
under such dour conditions.

Attorneys generallyknow when a client is "war
rant eligible"; i.e., when appellate issues have
been exhaustedor nearly exhausted. There is
hope; there is alwayshope. But there is also the
knowledge that the clients life is in imminent
danger.Individuals who have little connection
with the client, havefound a belief systemwith
in which to intellectually andemotionally resolve
the systematicnatureof an executiondeath,or
who are otherwisedetachedfrom the process,
may suffer no ill effects. However,mostdefense
team membersfind the prospectof an execution
to be extremelyunsettling,evendisorienting, so
much so that the reality of a client’s impending
deathmay be avoidedindefinitely. This reaction
is understandable,but may diminish onespro
fessionaleffectivenessor ability to provide sup
port to the client during the warrant, and result
in unresolvedgrief. For thesereasons,it is useful
to examinethemany factors involved in working
on a case under warrant, and to consider the
mental, emotional and spiritual effectsof execu
tions.

Thepurposeof this article is to providea frame
work for betterunderstandingthe experiencesof
clients as they prepareto die, andof the defense
team beforeandafter executions.The article will
addressthe importanceof a strongdefenseteam
and the roles assumedby different team mem
bers; thedynamicsof theclient’s family andhow
these affect both the client and defense team
members;the processof dying as it relatesto a

client facingexecution;the traumathatcan result
from working with disenfranchisedpopulations
andlosing a client to execution,andthe ways by
which to prevent or alleviate this trauma.

Part One: The Importance of
Teams During Warrants

The burdenof an executionis too much for one
person, or even two people, to bear. A team
largeenoughto carry the inhumanity of an exe
cution is required; the team is sacred in this
regard. Time and energy should be spent on
team development, incorporating a thorough
understandingwithin the team of the needsand
skills of each member. It is helpful to define
team members’roles as clearly as possible.This
increases efficiency, and prevents confusion,
duplicationof efforts,and short-termburn-out.

Finding thebestway to help clients during war
rants requiresflexibility and the ability to view
oneselfand the situation objectively. The roles
different teammemberscometo play often evol
ve organically, especiallywhen individuals are
observantandacceptingof their natural capacity
to help. There is almost always a specific niche
to fill or unique contribution to make.The nature
of one’s relationshipwith the client, in addition
to one’sprofessionaltrainingor position,may be
the bestguides.I have found myself in a variety
of roles, ranging from mitigation expert,where
I reinvestigated the clients life history, to
consultant, where I offered an outside per
spectiveand sharedmy experienceswith execu
tions. Thosewith whom the client has formed a
specialrelationshipor in whom he has implicit
trust are likely candidates to help him with
personalmatters.Otherimportanthelping roles
include assumingwork-related responsibilities
for colleagueswho are working on the warrant,
making funeral arrangements,assisting with
travel, or making a spacefor others -- literally --

by simply staying out of the way. In somecases,
onehas little to offer during a warrant,but can
be of great assistancein the aftermath of the
execution.Beingsensitiveto the cadenceof

44



TheAdvocate,Vol. 19, No. 6, November,1997

events is a useful way to identify important
needsandhow thesemay be met.

Within the rubric of the teamareseveralareasof
responsibility,including working with the client
andhis family; litigation; political and/ormedia
concerns;casemanagement;and support staff.
Objectiveconsultantscanalso contributeto team
effectivenessseeFigure 1. Eachcategoryof re
sponsibility within the team is complex and
could be addressedat length; however, for the
purposes of this article, the area that will be
given greatest attention is the one involving
working with the client andhis family andsocial
network.

Client andFamily Work. Wheneverpos
the responsibility of working with the
andhis family shouldbe sharedby two

I.
sible,
client

I

people. This is especially true if the client is
emotionallyunstable,whenthe family is largeor
lacks coping skills, or when the prison is a sig
nificant distance from the office handling the
case. Variables to consider in selecting the
appropriateteammembersto performthis inter
personalwork include the size of the team,who
has the longest or closest relationship to the
client, who has the mental and emotional forti
hide to take on this task at this point in time,
who hasthegreatestproclivity towards"people"
versus "strategic" tasks, and who the client
thinks would be of greatestcomfort. Teammem
bers should discuss this matter, allowing the
wisdomof the group to prevail.

The demandsof working with the client andhis
family aredifferent than thosefacedby liti

Consultants

Figure 1

Team Components in Capital Cases

Consultants ._______
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gators.Integral to this role is knowledgeof how
families and groups operate,and the needsof
the dying. It is important to know what the
client may experienceas he preparesto die, as
well as the predictableways in which families
and others react under stress’. One must anti
cipatethe variousproblemsthat could ariseand
determineways of meeting potentialcrises.

Dying is a dynamic processthat, for most, in
volves both externaland internal tasks. In the
following sections,both will be considered.

A. The OuterWork of Dying; Institutional
Barriers, Relationships, Possessionsand
ReachingOut to Victims’ Families.

Dying individuals usuallymakepeacewith the
world and then turn their energiesinward. For
deathsentencedclients, the tasksof dying must
becompletedin conditionsoverwhich theyhave
little control. How andwhere they will die, and
the ways in which they canheal woundedrela
tionships or make amendsfor past deeds,are
constrainedby the conditionsof their incarcer
ation. Often, the bestwayto assistclients begins
with anunderstandingof theprocessof dying as
it relates to the unique circumstancesof exe
cutions.

Theissuesencounteredby clients underwarrant
are in someways similar to thoseexperiencedby
patientssufferingfrom terminal illnesses.In both
instances,the individual is facedwith comingto
terms with what his life has meant, deciding
how he will spendhis remainingdays,andde
terminingthe legacyhewishesto leave.Both the
terminally ill patient and the client underwar
rant may go throughexpectedphasesof transi
tion, including denial and anger Kubler-Ross,
1969. For both it may be a time of reflection,
integration and termination of important rela
tionships.

1. Institutional Barriers. A chief difference
between the experienceof the terminally ill
patient and the client under warrant is the
environment within which these tasks can be
accomplished.The patient generally remainsat
home or in an institution designedto accom
modatehis or herphysicaland emotionalneeds,
and is surroundedby supportivefamily mem
bersand friends. By contrast, the client under
warranthasverylimited accessto thosewho can
comforthim andhelp him sort throughpersonal
matters;fundamentally,he exists in a hostile

environment. In this context, the clients rela
tionships with membersof the legal team and
counselorswith whom the teamconsultsmay
becomecritical. The team servesto preservefor
the client a senseof connectednessto others and
otherwiseassisthim ashe preparesto die.

Isolation andlack of controlare two of the major
barriersfacedby clientsunderwarrant.Thepro
tocol for executionvaries, but always involves
severingtheclient from humancontactand fam
iliar surroundings.For example,once the war
rant is signed,the client may be movedfrom his
usual confinementto a "deathwatch" cell lo
cated near the death thamber. In order to pre
vent the client from attemptingsuicide, correc
tional officers may berequiredto standguard24
hours a day, depriving the client of privacy.
Many times the physical representationsof the
client’s identity -valued books,paintings,and
picturesof family andfriends -- are taken from
him.2 As a result, the client may have to ask a
guard for his toothbrusheachtime he wants to
brush his teeth, or for a match to light a cig
arette.Evenphonecalls andbodily functionsare
monitoredby others.Someclients readily accept
their powerlessnessand direct their energy to
spiritual matters and to achievingclosure with
loved ones.For other clients - especiallythose
who sufferedtheabusiveuseof authority during
their childhoods -- learning to relinquish this
last semblanceof control over their lives be
comescentral to their preparationfor death.

Constraintson visitation make it difficult for the
client to reconcile personal relationships. For
example,someprisonswill limit the numberof
visitors, allow only close relatives to visit, or
prohibit children from entering the institution.
Painful choicesmustbe madeabout who to see,
when andfor how long. Theselimitations may
be further complicatedby family dynamics.Of
ten, the client becomespreoccupiedwith the
needs of his family and loved ones. It is not
uncommonfor a client to include individuals on
a visitation list notbecausehe wantsto seethem
but becausethey needto seehim.

2. Relationships.Visiting with family members
andfriends doesnot alwaysenablethe client to
satisfy his need for closure. Not surprisingly,
clients often hale from turbulent, dysfunctional
families, where roles are unclear and members
needyandvulnerable.Ongoingfamily feudsand
deep hurts are common. Stressassociatedwith
the warrant may be so onerous,and family
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membersso unableto cope, that familiar con
flicts are recreatedas a meansof avoiding the
more obviousissueof the client’s death.Despite
having not seeneachother for yearsprior to the
warrant, family membersmay be unableto put
aside their differences. In some cases,family
"factions" -- incapable of subordinating their
needsto thoseof the client -- causegreattension
in the visiting area.The client may find himself
actingasarbiter andpeacemaker,andtendingto
wounds that do not directly involve him. This
resultsin wastingprecioustime neededto attend
to the intimatebusinessof dying.

The client andthe defenseteammay haveto de
vote as much time and energyassistingfamily
membersasmeetingtheclient’s needs.Helpless
ness and self-defeatingbehavior are pervasive
amongclients’ families,which arecharacterized
by an interminable streamof crises that leave
family memberschronicallynumband depleted.
Thesetraitsmay becomeaccentuatedafterawar
rantis signed,preventingrelativesfrom focusing
their attentionon critical mailers andassuming
responsibility for even simple tasks. Often, at
tentionis divertedto collateralissues,increasing
family members’dependenceon others.It is not
unusualfor Mends and family membersto call
a defenseteam member to ask questionsthat
have been answeredpreviously, or to request
assistancewith their own legal problems.Pro
blem solving skills amongfamily membersmay
be so poor that they areunableto meetroutine
demands,such as finding transportationfrom
their homes to the prison. Sometimes family

members"forget" visitation timesor askprison
officials to changepreviously scheduledvisits.
Relatives and friends may usepoor judgment,

becomeargumentativewith prison officials, or
break fundamentalrules. Whenthey aresubse
quently banned from visitation, they may be
stunned by the "injustice" and call upon the
attorneysto "fix it."

Left unchecked,these dynamics can become
pathological.In one case,a client’s wife, whom
he had met through a magazinead, arrived for
visits dressedprovocatively and used sexually
explicit languagewithin earshotof guardsand
other family members.The samewoman, who
lived lessthan fifty miles from the prison,asked
that herhusband’slawyersrenta hotel room for
heroutsidetheprison,andthen insistedthat she
be driven to and from herhome twice a day so
that she could feed her dogs. Any suggestion
that shehaveherneighborscarefor heranimals

was met with hostility and tears.The situation
was never resolved,and wasan ongoinghind
ranceto the work of the attorneys.

Isolation, lack of control and family dynamics
makemore difficult the client’s job of preparing
to die. As a result,his relationshipswith mem
bersof the defenseteammay assumegreaterim
portance,for teammemberscanoffer insightand
guidance,and can provide accessto counselors
if necessary.

3. Possessionsand Wills.

"...asking the right question often has
more impact on the client...than having
the correctanswer"Miller, 1994,p. 93.

Besides contending with institutional barriers
and coming to terms with important, if con
flicted, relationships,the client’s work includes
letting go of materialpossessions.What we own
is part of our identity. The death-sentenced
client’s world becomescondensedinto ahandful
of belongings;only that which canbe kept in a
small metalcompartment.Theremay bediaries,
letters,photos,a few piecesof jewelry, artwork
and books. A small amount of money may be
left in a prison account. One aspectof outer
work involves making decisionsabout what to
do with thesebelongings.However, to whom
thesebelongingsarebequeathedmay not be as
importantas theprocessof discussingeachitem.
Allowing a client to talk about his possessions
may be tremendouslysupportive.Eachbelong
ing may trigger a story or long-forgottenmem
ory, the meaningof which the client cannow
articulateand put behind him. There may also
be items that he wants to be discardedor seen
only by one person.He may not, for example,
want his mother to seeletterswith sexualrefer
ences;or, if hewascorrespondingwith two wo
men,he may not want oneto be hurt by know
ledgeof the other.

A client may feel depressedbecausehe thinks he
has solittle to leaveto others.He may look back
on his life as awastelandof existence.It is often
helpful to reviewthe client’s life with him, shed
ding light on the significanceof his experiences
andhow theseshapedhim. It is important that
he not define his life solelyby the natureof the
acts that broughthim to deathrow. His legacy
includes the ways in which he has grown and
changed- the fruit of his efforts to matureand
makeamendsduring his confinement.Thesein-
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sights can be consolidatedinto a "moral will,"
in which the client bequeathsto loved ones life
lessonsandacquiredstrengths.Spiritual beliefs,
cognitive and moral skills, and specialtraits all
may be conveyed to others. Putting these
thoughtson paperformalizes theclient’s under
standingof the ways in which he may have
touchedthelives of others,and leavesanartifact
that otherscan keep in memory of him. Con
structing a will allows the client to come to
terms with and view his life in a morepositive
light. It enableshim to appreciatehis own value,
and to see that in each life, no matter how
desolateit may appear, there is purpose and
meaning.

4. Victims’ Families. Outer work may also in
dude reaching out to the victim’s family. In
many instances,clients are extremely contrite
anddeeplyashamedof their actions,but lack the
intellectual and verbal abilities to think through
and expressthesesentiments.This is frequently
the casewhen the client was raisedin a violent
home in which undesirablebehavior or other
problemswere met with impulsive or inconsis
tent physicalpunishment.It is oftenvery helpful
to the client to be ableto verbalizehis remorse
andassumeresponsibilityfor his actions,if only
privately. Defenseteammembers,who generally
possesssuperior verbal skifis, may be greatly
supportive to the client in this regard.

In one case, an attorney provided invaluable
assistanceto a client who was struggling with
the issue of communicating with the victim’s
family. Interestingly, this issuewasnot resolved
until theclient receivedhis laststayof execution,
from the U.S. SupremeCourt, just hours before
his execution.After his initial surprise,the client
cameto perceivethis unlikely turn of eventsas
anopportunityto completeanyunfinishedtasks.
Upon reflection, he realized that while he had
thought about the victim’s family for years,he
had neverknown how to expresshis remorseto
them. One of the attorneys suggestedthat he
composea letter to the victim’s parents,evenif
he ultimately chose not to send it. The stay
lasted several weeks, during which the client
wrote and rewrote his letter, until it conveyed
exactlywhatheneededto say.He andtheattor
ney read the letter aloud and discussedit.

Later, during his lastwarrant, the client asked
that the letter be deliveredto the victim’s family.
The fatherof the slainmanmet with us.He read
the letter silently andthenspokeabouthis son.
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He showeduspicture albumsof his family, in
cluding his son at different stagesof life. We
spokeof the client’s life andthe personhe had
become. It was a poignant moment, and we
could feel a change in the atmospherethat
seemedlike a steptoward healing.

B. InnerWork: Looking Inward,Releasing
the Self and AcceptingDeath.

"In order to be at peace,it is necessaryto
fret a senseof history -- that you are both
part of what hascomebeforeand what is
yet to come. Being thus surrounded you
are not alone; and the sense of urgency
that pervades the present is put in per
spective:Do not frivolously use the time
that is yours to spend. Cherish it, that
each day may bring new growth, insight
and awareness."
-Elisabeth Kubler-Ross1975,p. 167

If the external demandsof warrant status --

isolation, loss of control, gaining closure on
relationshipsandthe selfandothermatters- are
not recognizedand negotiatedeffectively, they
can leach from the client the energyneededto
completethe "inner work" of dying. Inner work
refers to the processof fully acceptingandthen
releasing one’s personal identity. It involves
introspection, rethinking values, and accepting
thosethings that cannotbe changed.

1. Stagesof Dying. Defenseteammembersarid
careproviderscanbetterassistthe innerwork of
clients by understandingthe mental and emo
tional processesof dying. ElisabethKubler-Ross,
a Europeandoctor of unusualperspicacity,has
worked with dying patients for decades,and
wasoneof thefirst to systematicallydescribethe
experienceof dying. Her model of thefive stages
of dying is still considereda valuableconceptual
frameworkfor understandingthechangesdying
patients go through from the time they know
deathis imminentuntil deathoccurs.

The stagesof dying - denial, anger, bargaining,
depressionand acceptance- do not necessarily
progressin a linear fashion,nor doeseachlast a
specific length of time Kubler-Ross,1969.More
important, eachstageis shapedby the individ
ual’s personality,needsand perspectiveon life.
The majority of clients go throughmostof these
transitions, some of which occur rapidly, in a
matter of days or evenhours beforedeath.An
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appreciationof thesestagesis valuable when
‘orking with a client underwarrant.

ijenial: "No, notme" Kubler-Ross,1969.Denial
is the inability to accept the fact, meaning or
irreversibility of a lossDorpat, 1973.It is oneof
the most common reactionsto tragedyand is a
usefuldefenseto the extentthat it providesthe
psychetime to absorbthe shock of a traumatic
event.A client sentencedto deathmay live in a
state of denial for years becauselife on death
row is bearableonly whenthereexiststhe belief
that he will not die in an electricchair or on a
gurney. The client may spendyears becoming
educatedabout legal issues,but fail to devote
time to making meaning of his life and prepar
ing for his death.Sometimesdenialpersistsuntil
very near the time of execution. For example,
one client underwarrant showedno interest in
talking about his deathor the loss of his rela
tionships with his children. He wantedto tell
jokes. As theexecutiondatedrewnear,I became
anxiousand was on the brink of imposing on
him my senseof urgency.I did notreveal this to
him. Instead,I spokewith a counselor,who re
commendedpatience.Shesuggestedto me that
if I remainedcalm andreceptive,theclient likely

‘ould be ableto accomplishwhathe neededto.
ttie wasright. About five daysbeforethe execu

tion, he lapsed into a deepconversationabout
death,fear,emotionalneedsandspiritualbeliefs.
Though I did little more than share my own
thoughts,it appearedto be just what heneeded,
just whenhe neededit. He reportedthat he had
been uncomfortabletalking about religious be
liefs becausehe had alwaysbeenperceivedas a
toughguy, andthat his experienceshadmadeit
difficult to havefaith in anything.But now, for
the first time, he felt a presencegreater than
himself.He looked for a ritual to symbolizethis
turning point and elected to be baptized.The
ceremonyseemedmeaningful to him; it opened
a door to an inner sanctum,allowing him access
to a previouslyunknownpart of himself.

Anget "Why me?" Anger arisesfrom years of
pastconfusion,frustration andunresolvedpain,
or from the surpriseand seeminginjustice of a
having a terminal condition. If it is not acknow
ledgedandreleased,it canbecomea toxic emo
tion that leavesthepersonbitter andunyielding.
However, people must let go of anger in their
‘wn time. Sometimesthis happenssuddenly,
ske the calm after a storm.
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Oneclient resolvedtremendousangerin a mat
ter of minutes, after having been extremely
agitated throughout most of the warrant. Just
hours before the execution,he continuedto rail
againstthe system.Though he had acceptedre
sponsibility for his role in the offense,he was
indignant about the inequitiesof the processby
which individuals come to be executed.How
ever, any efforts to discussdeathwith him fell
on deaf ears. Severalteam memberswere pre
sent during his last visit, during which he
maintaineda stoicveneer,recountingstories of
his recklesspast and extensive drug use. His
mother - an agedWelsh womanof uncommon
dignity and strength - sat before him on the
other side of a glass partition listening quietly,
but her emotional pain was evident.When the
U.S. SupremeCourt brought final closureto the
appellate process the client exploded, and
blamed his impending death on his attorneys’
failure to ifie his pro se motion on time. He
lashedout at almost everyonein the room and
remainedin this agitatedstateuntil he received
a phonecall from his 15-yearold daughter,who
wantedto saygoodbye.Immediatelyuponhear
ing her voice, he changed.His angerdissipated
and his frenetic behavior ceased.His sudden
serenity continued throughouthis last contact
visit, during which he wal very comforting to
his mother and was able to talk about the pain
that had for so long fueled his anger. He ac
ceptedhis deathandencouragedothersto go on
with their lives. The priest who witnessedthe
executionsaid that the client wascalm whenhe
left his cell, andthat he died a "whole man."

Bargaining: "Yes me,but..." Bargaininginvolves
making deals in exchangefor longer time on
earth. Initially, bargainingmay takethe guise of
religiousconvictions:Theclientsecretlypromises
God thathe will live a better life if he is given a
reprieve. Theseoverturesmay initially be hol
low, but many times deepen.Religious convic
tions of any sort canbuoy the client’s spiritsand
provide him a context within which to under
stand the confusion in his life.

Depression:"Yes, me." Depressionentails gen
uine sadnessabout the lossesthat deathrepre
sents:one’s identity, physicalbody, friendsand
loved ones,productivity, etc. Symptomsinclude
lethargy, tears and withdrawal. Fully exper
iencing sadnessbrings about a catharsisthat
marks the beginning of the acceptanceof death.
Helping the client to find meaningin his life and
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to havehopefor the lives of his childrenor other
loved onesmay assisthim in moving through
this stage.

Acceptance:"My time is very closeand it’s all
right." Acceptanceof deathmay be sporadically
observed in an individual from the point at
which it is known that deathis inevitable,but
generallydoesnot becomea constantstateuntil
just before deathCaliananandKelley, 1992. It
is characterized by a realistic, dispassionate
awarenessof the outer environment,as well as
heightenedsell-awareness. Acceptancecarries
with it a gentledetachment,a sensationof being
in the world but not of it. It is a statesometimes
referredto as "facing the otherway," wherethe
personhasrelinquishedall worldly attachments
and is readyfor death.It comesmuch moreeas
ily to somethan others,and is usually the fruit
of having worked througha gambitof struggles
and emotions.

One client was remarkablefor the way he
yielded to circumstanceshe could not control.
He wascalm andopen,grateful for the gifts life
hadprovided him andsecurein the knowledge
thathe hadreconciledhis transgressions.During
his lastvisit, hewas askedif he had any fearshe
would like to address.He said no, thathe could
finally die with theknowledgethathewasloved
unconditionally, for it wasn’t until he came to
know his post-conviction legal team that he
learnedwhat it was like to havea family.

2. Information.Teammemberswho work close

ly with the client may be askedfor information
aboutexecutionsand/ordeath.Forexample,the
client may want to know exactlywhat to expect
the dayof theexecution,right downto thetimes
andnatureof eachaction.He may want to know
whatthe executionroomwill look like, who will
be there,whetheranyonecanremain in his cell
prior to theexecution,whatclotheshe will wear,
who will escorthim to the executionroom, etc.
He mayhavequestionsregardingthemethodof
execution,suchaselectrocution,andwhetherhe
will experiencepain. He may also ask about
deathandan afterlife. It is important to provide
accurate and reliable information, and to tell
clients when the answersare unknown. A frank
discussionabout the eventsto comedemystifies
the experience,which may reduceanxiety and
allow the individual to remain more centered
andfocused.
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Most clients seekinformation from thosewhom
they believehavefirst-handknowledgeof death
anddying or of spiritual matters.However, if it
is sensedthat thesesubjects make others feel
embarrassedor uncomfortable,the client may
curtail his inquiries. It is thereforeimportant to
welcome questions,evenif the answersare not
immediately known, for the willingness to re
spondto a client’s needsis often as significantas
providing substantiveinformation.

3. Last Visits. Last visits are a time for com
pletion and lettinggo, not only for the client but
for thosewho careabout him. Letting go canbe
very difficult, but failing to do so may hamper
the courseof the dying and grieving processes.
To the extentpossible,theselasthours shouldbe
devotedto identifying andhonoring the client’s
needs,including giving him "permission"to go.
Sometimesit is necessarythat othersmove theft
"selves"out of the way in order for the client to
find his own way of dying. This requiresinsight,
a quiet mindandthecapacityfor sensitiveobser
vation. Suspendingone’s own needscan be a
very creativegesture,for natureabhorsa vacu
um andwill replaceemptinesswith new mean
ing.

I learned this from a client whom I grew to re
spect and for whom I developed a greatfond
ness.I met him just weeksbefore his scheduled
executionwhich wasstayedtwice, when I was
askedby his attorneysto work on the mitiga
tion investigation. We talked briefly and had
very good rapport.He was a contemplativeper
son, who possesseddeepspiritual convictions
and a passionfor jazz. Legal issuesheld little
interest for him; he was more concernedwith
betterunderstandinghis life andhimself.

The mitigation investigationbeganslowly. I felt
disorganizedandconfusedaboutthe purposeof
my work; it didn’t seemrelevant to the statusof
the client’s case. It did not occur to me until I
arrived in theclient’s hometown that my efforts
ultimately would have less to do with legal is
sues than with the client’s personalneeds.He
said he hadn’t been home in more than thirty
yearsand would like to know aboutsomeof the
peoplewith whom hehadgrown up. In thepro
cessof uncoveringmitigation evidence,I located
the retired high school principal, the coachand
two closefriends, all of whom rememberedmy
client fondly. Their good will propelledmy ef
forts.Theex-principalobtainedimmediateaccess
to schoolrecordsandold yearbooks.The coach
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guidedus throughthe school,includingthe gym
wheremy client hadplayedbasketball,the shop
where he had fashioned lamps from bowling
pins, and the classroomswherehe studiedEng
lish and math. We took picturesof the client’s
childhood home. Eachpersonprovided an affi
davit that featured different aspects of my
client’s life; eachaffidavit reflecteda distinctway
of knowing my client.

By the time the last stay was lifted, the miti
gation work hadbeencompleted.I wasthenfree
to spendtime with the client. Our conversation
usually found its way back to spiritual beliefs
and to music. As he spoke, it occurred to me
that his love for musk - the oneway he could
creatively expresshimself -- was the beginning
of his spiritual journey. When I mentionedthis,
he immediately agreedand told me the story of
how the two werelinked. This seemedsoimpor
tant that I wonderedif therewasa way that he
could listen to his favorite musiciansonemore
time. A few inquiries brought surprising re
sponses.Severalpeople,including a disc jockey
from a local jazz station, recordedtapesfor my
client. In addition, the dayprior to theexecution,
I receiveda cassettetapefrom the coachandthe
principal who hadassistedme in my investiga
don. I had learned from the principal that he
wasa jazz lover, too, who playedsaxophonemy
client’s instrumentin a band eachFriday night.
The attachednote indicatedthat therewasspec
ial messageto my client at the endof the music.

During the last hour of the non-contactvisit, I
rememberedthe tapesandaskedthe client if he
would like to listen to them the attorney had
receivedspecialpermissionto haveatapeplayer
during the last visit. We listened to the prin
cipal’s special tape first. At the end of a fairly
poor version of SpanishEyes performedby the
principal’s bandand dedicatedto my client, he
foughtbacktearsashe heardthe kind wordsof
the principal andcoach,whom he hadnot seen
in 30 years. He then requesteda favorite John
Coltranetrack, and,with eyeshalf closed,medi
tated to the music that had meantso much to
him. Everyoneremainedsilent. It seemedclear
that our roles were to be witnessesto his final
journey. Even the guards,a fairly inhospitable
lot, seemedsubduedby the significanceof this
experience.

5. WitnessingExecutions.Choosingthe appro
priate person to witness an execution is often
one of the most difficult topicsthe client and

defenseteammembersmust address.It signifies
the belief that the execution likely will occur,
andfurther defineshow theclient’s last moments
on earth will be spent. Opinions about who
should andshould not witnessexecutionsvary.
In someinstancesoptions are limited by prison
restrictions.Typically, anattorneymustbe avail
ableto determinewhethertheclient is competent
to be executed.At the sametime, theclient may
have a need for someoneto whom he is very
close to be present,and this may not be the at
torney.The client may attemptto protectothers-

- especiallythe attorneyswho haveworked so
hard to save his life -- from the pain of wit
nessinglegal homicideandperhapsinterpreting
the executionas a professional failure. In in-
stancessuchas these,the client mayrequestthat
a specific personnot be present.The client may
also wish to have a clergy personor spiritual
advisor sit cell-sideand serveas witness to the
execution.Membersof the defenseteam may be
called upon to find such a personandextendto
him or her the client’s request.

Attending a death- regardlessof its nature- is
as intimate a processas attending a birth or
other significant developmental transition.
Naturaldeathsgenerally trigger deepemotions,
regardlessof how much one has preparedfor
the event or welcomes the end of suffering.
However, witnessing an execution -- even for
thoseindividuals who haveno personalrelation
ship with the client - gives rise to greatangst
becauseof the calculated,humandesign of the
death,andthe fact that oneis helplessto prevent
it. This experiencemay shakethe foundation of
one’s cherishedbeliefs about humannature or
the existenceof a benevolentcreator.Moreover,
thegrieving processfollowing the lossof aclient
to anexecutiondiffers greatlyfrom bereavement
overa naturaldeath,becausethereis no solace
in the knowledgethat deathliberatedtheperson
from pain.Attending an executionmay be seen
as a naturalextensionof one’s relationshipwith
the client, or as a professionalduty; but for
whateverreasononemakesthis commitment, it
should be undertakenonly after much serious
reflection,andwhen therearesufficient internal
resourcesand externalsupport to allow one to
heal from the experience.

II, Litigation. Litigators are needed to
identify and frame legal issues.The urgency of
warrant statusmakesthis job particularly dif
ficult. Theseattorneyslabor under the stressof
attemptingto find a legal issue of sufficient
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merit to save the client’s life. The long hours,
intenseconcentrationandanalyticnatureof this
role make it difficult to shift focus to other
needs,such as problemsthat the client’s family
may be experiencing.

Stressand fatigue are no friends to good deci
sion making. They can limit one’s perspective
anddiminish objectivity, especiallyin amatterof
life and death, when it is difficult to sequester
one’s emotions. Sometimesthe most important
questiondoesnot concernthe valueof the goal,
but whetherthe plan to achieveit will produce
the intendedresults.If a strategyis useful, but
will havenegativeconsequencesfor othercases
or for the agency,the questionariseswhether
other means can be employed to achieve the
sameend.For thesereasons,it is beneficial to
rely on an objective adviserwho can help the
team evaluatelegal strategies.

HI. Media and Politics. Executions are
political. They are big media eventsand there
are many stakeholdersin the process.It is dif
ficult for litigators and client-family workers to
effectively perform their roles and at the same
timerespondto political andmediaconcerns;the
demandsare too great and too diverse. Public
relations issues, including responding to the
media,may be besthandledby partiesonestep
removedfrom the legal andemotional concerns
of the case,thoughthe decisionsmadeby these
individuals should be informedby the legal and
client-family workers, as well as other team
members.Political functions frequently fall to
administrators, whose chief concerns include
providing supportfor the client’s causewhile at
the same time maintaining the stability and
viability of the agencyor institution, as well as
protectingpersonnelfrom distracting intrusions.

IV. Case Management. Increasingly, case
managersare being used to coordinate team
efforts,A primary role of the casemanageris to
ensureeffective team communication.Circum
stanceschangerapidlyunderwarrantconditions,
andteam membersareoften locatedin different
cities. Time constraints make it difficult to
disseminate information thoroughly and effi
ciently. Casemanagersstreamlinecommunica
tion by relaying information back and forth
amongteam membersandreporting news as it
unfolds. Other tasks performed by casemana
gers include monitoring the overall functioning
of the team and identifying and obtaining
neededresources.Casemanagersalso may or-
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ganizeprofessionaldebriefingsandpresideover
teammeetingsfollowing anexecution,wherethe
strengthsand weaknessesof the work can be
discussedfor the benefitof future cases.

V. Support Staff, An integral part of the
team is the support staff, who labor tirelessly
typing, photocopying,doing collateral research,
makingphonecalls,arrangingtravel andaccom
modations,and accomplishingnumerousother
last-minutetasks.They usuallywork long hours
during a warrant and maynot see their families
for severaldays.Yet, theseindividualsaresome
times taken for granted,and other team mem
bers may not be aware of how deeply they can
be affected by an execution. For, in making
phone calls to the client’s friends and family
membersand interacting with team members,
investigators,andoutsideexperts,they cometo
know the client without ever having met him,
and may feel a greatsenseof lossfollowing his
execution.

Following oneexecution,severalsecretarieswho
haddoneextensivework on the client’s casebe-
came very despondent.They commentedthat
they had not believed the executionwould be
carriedoutbecausein thepastthe attorneyshad
beensuccessfulin obtainingstays of execution.
They felt certain the attorneyswould againfind
some legal issue that would forestall the execu
tion. When this did not occur, some of their
basicassumptionsabout fairness,safetyand the
sphere of the attorneys’ control were eroded,
which complicatedtheir grief about the clients
death.

Casemanagersand other teammemberscanbe
veryhelpful to supportstaff by treating them as
valued membersof the team, keepingthem ap
prised of the statusof the warrant,andacknow
ledging their efforts.Additionally, supportstaff
should be offered structured debriefings and
accessto counselorsif the needarises.

Part Two:
Helping Ourselves

I love my work, but lately I find it con
taminatingmypersonal life. I havenightmares
about the horrible things I hear aboutfrom
clients, my sex life has deteriorated, I’m
irritable and distractible, I’m afraidfor my
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kids and tend to overprotect them,and I don’t
trust anybodyanymore.I don’t know what is
happeningto me." In Courtois,1993,p. 8

Deathpenalty work is uniquely demanding.It
placesintense litigation against a backdrop of
every form of human suffering and indignity.
The strain is constantand thereis little respite
from the effectsof suchcontentiousconditions.
Anyone who doesthis work is at risk of becom
ing a victim of its brutality.

There are many waysin which the stressassoci
atedwith deathpenaltywork may manifest it
self. One of the greatestvulnerabilities is the
disruption of professionaland personalbound
aries. The urgent nature of the work demands
greatresourcesof time andenergy.It is easyto
becomeconsumedwhenanindividual’s life is at
stake. However, failing to maintain healthy

boundaries can distort one’s view of the world,
self and others.Loose boundariesimply an in-
ability to discern where one person ends and

anotherbegins,which makesit impossibleto dis
tinguish one’s own needs from the needs of
others.Losingoneselfto the clients servedmay
causefeelings of excessiveconfusion,helpless
ness,defensivenessand evenparanoia.An in-
ability to define, or "hang on to," the self in-
creasesthe risk of absorbingand reenactingthe
problemsof theclient andhis family, colleagues,
or the legalsystem.In extremecases,it causesan
inability to accuratelyidentify one’s"adversary."
Divisions andfighting amongteammembersare
often symptoms of the secondaryor vicarious
traumathatcanresult from thepainful natureof
the work.

The extent to which one is diminished is not a
good measureof the depthof concernonefeels
or the importanceof the work. Individuals can
not use themselvesup, give themselvesaway,
live without boundariesandexpect to maintain
the quality of their lives and their work. Studies
of vicarious traumatization Yassen, 1996;
Stamm, 1995; Figley, 1996 suggest that, in
addition to disturbanceof boundaries, individ
ualswho work with impaired,abusedanddisen
franchisedpopulations,absentcounterbalancing
influences, may suffer a number of other nega
tive effects,including:

* decreasedselfesteem
* rigidity
* perfectionism
* sell-doubt
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* anger/rage
* guilt
* anxiety
* depression
* hypersensitivity
* impatience
* regressionuseof primal defensemechanisms

insteadof higher level problemsolving
strategies

* useof negativecopingmechanismssmoking,
drinking, drugs,gambling

* alienation/anomie/inabilityto "fit in"
* isolationfrom friendsand family; problems

with intimacy
* tendencyto criticize/mistrust of others
* impairedimmunesystem

Thesesymptomsare amongthe many potential
costs of long-termstress.Mostof the individuals
who elect to work with capitaldefendantsdo so
out of a desireto combatinjustice, give voice to
the oppressed,vindicatethefalsely accused,and
exposethosewho would takeadvantageof the

weak. But idealismcantakeon a life of its own,
riding roughshodover the essentialpersonaland
spiritual needsof the individual. The peculiar
result of this combinationof idealismand phy
sical and emotionalexhaustionis a distortion of
one’sframeof referenceStamm,1995; i.e., how
oneperceivesoneselfin the contextof the social
environment.Cognitive andcopingmechanisms
are compromised,causing the afflicted indiv
idual to work harder, give more, further abne
gatepersonalneedsandseeonesellaswoefully
lacking in commitmentanddiscipline. A vicious
cycle of "boom andbust" develops,in which the
individual is completelydrained, "hits the wall",
rallies to fight again, is further depleted,andso
on.

The abilities to care for oneselfand others are
notmutually exclusive.Indeed,anargumentcan
be made that depleting oneself is ultimately
detrimental to ones clients; conversely,good
emotional and physical health enablesone to
offer more to others.Stable personaland pro
fessionalboundariesareanimportantcomponent
of sell care. Healthy boundariesare clear, yet
adaptableWhitfield, 1993. They naturally ex
pand and contract in responseto internal and
externalstress,andregulateone’senergysupply.
Individualswith a good senseof boundariesare
aware of their own need for time, space and
comfort, and can accept and communicateto
othersthe limits of their personalresources.
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Yassen1996 emphasizestheimportanceof pre
venting trauma and burnout. Her ecological
frameworkconsistsof personal,institutionaland
societal proaction; i.e. planning and imple
menting self-carestrategies.Theseinclude:

Adequate sleep. Sleep deprivation and/or
abrupt changesin sleeppatternscan disturb
circadian rhythms, causing reduced mental
acuity,changesin metabolism,irritability and
emotional volatility. People differ in the
amountof sleepthey require,butmost indiv
idualsneedconsistentsleeppatternsin order
to function well. That is why companiespay
specialattentionto shift workersandensure
that skilled professionalssuch as pilots have
adequatetime to regulate their sleep sch
edulesbetweenflights. It is well known that
sleepproblemsaffect productivity.

Diet. Thebrain runson oxygenandthe meta
bolites of sugar.Blood sugarirregularities --

especiallyprecipitous drops in blood sugar
levels -- can causesymptomsranging from
confusion and forgetfulnessto severehead
achesandquasi-psychosis.Dietshigh in pro
cessedfoods, refinedsugar,andfats offer cal
ories but little else. It is difficult to eat well
while traveling, but making good food a
priority on a day-to-day basis fortifies the
immunesystemandprovidesabetterbalance
of essentialnutrients.

Exercise. Exercise helps maintains muscle
tone,improvesmetabolism,andproducesen
dorphins that alleviatestressand provide a
senseof well-being.

Skill development.Proactioninvolves good
problem solving skills and the ability to reg
ulate emotion. Onecommonerror is to con
fuse thoughtswith frelings. We seethis in the
extremein clients who cannotconceiveof de
ciding not to act on an emotion. For such
individuals,thetwo functionsareinextricably
entwined3,precludingchoicein respondingto
a situation.Psychologistshavenoted that in
dividuals who have the ability to mediate
not deny their own emotionswith cognitive
information are interpersonallymore effec
tive. Theseindividuals are skilled at reading
social cues,including the emotionsof others,
andcan "sell soothe"by treatingthemselves
as their caretakerswould treatthem during a
crisis. They are more likely to attribute the
harshactionsof anotherto an external

54

variable, rather than assumethat they caused
or deservedill treatmentColeman, 1995.

While geneticsdetermineto someextent the
amount of innate "emotional intelligence"
Coleman,1995 with which we areborn, our
environmentalso has a significant influence
on how we use what we have.More impor
tant, socialandcognitiveskills canbe learned
or enhanced,regardlessof age. Understand
ing how to internally reducestress,identify
and improve communicationstyles,and gar
ner support from family, colleagues and
social groups,all help to preventburnout.

Creative expression. Much of our profes
sional work involves the left cerebralhemis
phereor "left brair", which is concernedwith
linear, verbal, analytic processes.The "right
brain" is nonverbal,absorbingbut not neces
sarily makingmeaningof global experiences.
Many artisticendeavorssuchascreativewrit
ing, painting, music, and dance,involve use
of the right brain. Engagingin activities that
utilize both sides of the brain allows us to
expandour self image and self awareness,
andpreventsus from getting stuck in behav
ioral ruts. It has also been found that ap
proachingproblemsfrom adifferent perspec
tive generatesnovel solutions.

Body/Mind Awareness.Whenwe are unable
to identify and describe feelings, our body
may becomethe vehicle of translation.Lack
of awarenessof sensationsand feelings can
lead to somaticizing, or the physical mani
festationof emotionalpains Coleman,1995.
Individuals who encounterchronicfrustration
or emotional stress in their work such as
hearing stories of unparalleled abuse and
neglect,or havingefforts constantlythwarted
by a systemdesignedfor failure oftenexper
ience vaguephysical complaints, including
nervousness and irritability, headaches,
recurringinfections,digestiveproblems,and
persistent fatigue. Anxiety and low-grade
medical symptoms are often unconsciously
self-medicatedwith alcoholand recreational
drugs, which canhave the paradoxicaleffect
of increasingratherthan relieving distress.

Researcheshave found that gaining better
awarenessof andcontrol overphysical mani
festationsof stressimproveshealth.Flannery
1990, Borysenko1988 Kabat-Zinn 1990,
and Benson1976 eachfound that medita
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tion, which involves directing one’sattention
inward, to breathingor to an external refer
ence such as a candle is effective both in
calming physiological agitation and in in-
creasingone’s control over physical reactions
to stress.Other helpful practicesinclude Tai
CM andhathayoga.

Spiritual Schema. At a recent seminar on
psychological trauma, Harvard professors
reported that many clients consideredtheir
healing complete when they were able to
view their trauma through a spiritual lens
March, 1997. In many cases,this did not
involve any religious affiliation, but rather a
broadercontextwithin which to understand
humansuffering. Theseclients realizedthat
though they werepowerlessto preventtheir
abuse,they could now transcendandtrans
form its devastatingeffects by increasing
their knowledge, devoting time to sensitive
self-care, and empowering others to do the
same.

Mentors.Anotherdimensionof personalsup
port entailsenlistingtheassistanceof mentors
and guides;i.e. individuals who havegreater
experiencewith and/or more objectivity re
garding the issueswe face. Mentorscanhelp
in a variety of ways, including offering a
fresh perspective on challenges that seem
insurmountable, enhancingproblem solving
skills, andprovidinga meansfor discharging
negative emotions or mediating emotions
with a cognitive point of view. Mentors can
also serve to identify personal and profes
sional strengths and provide unconditional
support.

Agency Support

Among the possible symptoms of secondary
traumaare feelingsof alienationandbeingmis
understood Catherall, 1996. This may affect
group dynamics,especiallyif the groupprojects
onto the affected individuals fears of its own
vulnerability to stressand then distancesitself
from thesepeople.Personalawarenessand self
careare perhapsthe best means of preventing
thesenseof alienationassociatedwith secondary
trauma.However,personalcareis mosteffective
whenit is complementedby strong institutional
support. Figley 1989 outlined agencycharac
teristics that bestpromotepreventionandheal
ing of stressreactions:

* stressorsare acceptedasvalid and serious
* problemsaredefinednot only aspersonalbut

as institutional
* stressis viewed as inherentto the natureof

the work andno oneis consideredas immune
from its affects

* institutionalpolicy includesan emphasison
preventionandsolutions

* institutional cultureplaceshigh value on
supportand cohesion

* communicationis encouragedand is openand
direct; needsare expressedwithout fear of
retribution

* resourcesin the form of time, energyand
moneyaredevotedto preventingand recov
ering from the effectsof work-relatedstress

Commitment to preventionandwellnesscanbe
addressedwithin the agencyin informal ways,
suchasproviding regular opportunitiesto meet
as a groupto talk aboutthe stressorsassociated
with working on a deathwarrant.A more struc
tured meansof preventingor mitigating trauma
tic stressis systematicdebriefing.A numberof
debriefing models exist, one of the most well-
known of which is Critical Incident StressDe
briefingCISD, a techniquedevelopedby Jeffery
Mitchell 1983 that has been refined over the
past fourteenyears.CISD is not psychotherapy
and is not intended to be used in place of psy
chologicalcounseling.Rather,it is a time-limited
processbasedon the principles of crisis inter
vention andeducation.The processconsistsof a
team of trainedmentalhealthprofessionalslead
ing a discussionin which individualsrespondto
questionsabout the natureand impact of a crit
ical incident a significant turning point or
trauma.Participantsdo not haveto respondto
specific questions.The processincludes seven
steps:

1. Introduction
2. Facts what happened
3. Thoughtsaboutevent first thoughts
4. Reactionsto eventworst part of event
5. Symptomsdiscussionof any negativeeffects

of stressor,e.g. helplessness
6. Teachinginformation aboutways to prevent

effectsof trauma
7. Re-entry participants’ questions are

answered;summarycommentsmade

CISD is used routinely with many populations,
including emergencyservice, public safetyand
law enforcementpersonnel.It alsohasbeenused
successfullywith nonemergencyworkers,such
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as miners, office and factory workers, and
teachersand school children. Debriefings and
other trauma responseinterventions are now
standardoperatingprocedurein many organ
izations,including anumberof fire departments,
hospitals and for most disasterresponseteams
Mitchell and Eberly, 1993. The assistanceof
debriefing teams can be obtained from most
mentalhealth organizationsfree of cost or for a
nominal fee.

Families

Few peopleever know what is it like to work
with a personwho is perfectlyhealthyonemin
ute and dead at the hands of the state at the
next. This makes "death workers" different; it
sets them aside.Familiesandfriends may never
be able to empathizefully with or understand
the experiencesof their loved oneswho do death
penaltywork. Nevertheless,they canbe anenor
moussourceof support,providedtheyare educated
about the ways they can help. No one is a mind
reader.It is incumbentupon eachindividual to
tell otherswhat kind of help is needed.This may
be assimpleas informing family members that
your schedulewifi be unpredictablefor several
weeksandthat you will likely forget thingsand
be generally unavailable.You may decide to
mark off on the calendarthoseweeksthat will
be theroughestandthen selecta time whenyou
will be "Dad" or "Mom" or "wife" again.4Be
proactive.Learn to enlist the help of others.As
a family, discussthe importanteventsyou will
have to miss and learn who may serve as a
surrogate.

Children almost alwayswant to help. Let them.
Decide togetherwhat they can do to help you
out - it may be washing the car, packing their
own lunches,or simply reminding you of an ap
pointment that you must keep. You may also
need to talk to children about your work and
your role in an execution.Children may suffer
greatcruelty at school if it is learnedthat their
parent is involved in defending a death sen
tenced client, especially if the case is highly
publicized. Talking with your children about
why you do what you do and preparing them
for the responsesthey may receivecan help to
avoid problems.

Friends want to be included,too. Theymay not
know exactly what you are experiencing,but
they can imaginehow much pressureyou are

r-

under.Allow peopleto usetheir strengths.Some
of your friends are sourcesof invaluable emo
tional support;you can tell them anything and,
though they may not understandcompletely,
they listen while you try to find words for the
imagesin your head.Other friends canhelp in
moretangibleways, jumping into your home or
office andmaking senseof thechaos,or assisting
with child care.

Onecaveat:An executionis far outsidetherealm
of usualhumanexperience.It cancausedistress
not only for those who witness or know the
client but thefriendsandrelativesof the defense
team as well. Finding a way to communicate
with and includeothersin your experienceis a
learning process.You may find that when you
are ready to talk, family and friends will not
immediatelyknow what to sayandthat you are
met with an eery silence. However, people
usually respondgenerouslyandsensitivelyonce
they know that talking helps rather then in-
creasesyour discomfort. But, be careful in how
much you tell othersandhow quickly. You will
likely be traumatizedto onedegreeor anotherif
your client is executed,especially if you are a
witness. A typical responseis to immediately
disgorgethe horrors in an effort to find valida
lion andrelief. Yet, family and friendsmay not
be the best peoplewith whom to debrief. It is
often better to rely on trainedpeerdebriefersor
professionalcounselorsinitially. Gaining per
spectiveand integrating the meaningof an exe
cution enablesyou to make better judgments
aboutthoseto whomyou shouldconfidethe de
tails of your experiencesandthe besttimeframe
within which to do this.

Summary

Like their clients, team membersin the final
stagesof death penalty litigation have many
internal and external tasks to complete. Inter
nally, theteammembermust find effective ways
to copewith emotionsof guilt, grief, or loss; the
strain and fatigue of working within such a
highly chargedenvironmentfor aprolongedper
iod of time; andthemyriad challengesthatdeath
penaltywork canpresentto theintegrity of one’s
personal and spiritual values. Externally, the
team membermust find a way to work effec
tively with other team membersin sorting out
legalissues,assistingthe client’s family members
in their time of crisis, and attendingto the client
ashe traversesthepainful stagesof his prepara
tion for death,all while attemptingto preservea
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semblance of normality in the realm of the
personal. To undertaketo do this without an
understandingof the importanceof self care, in
addition to a knowledge base from which to
draw in assistingthe client ashepreparesto die,
posesa serious risk not only to one’s personal
well-being, but to one’s professionalefficacy as
well.

Footnotes

‘Becausethevastmajorityof individualson deathrow
are men, the pronoun"he" will be used throughout
this chapter.

2Thesearesometimesreferredto as transitional objects -

- items that providecomfort in the absenceof the in
dividuals and relationshipsthey represent.

3Goleman,remindsus that the root of the word emo
tion is motere, the Latin verb "to move", suggesting
that "the tendencyto act is implicit in everyemotion"
1995, p. 10. The emotional part of the brain devel
oped first. It wasn’t until later that the part of the
brain called the neocortex,which allows us to make
decisionsabout whetheror not to act on emotions,
evolved.Prolongedstressmay havean adverseaffect
on highercognitive functions, causingus to revert to
moreprimitive responses.

4One attorneystatedthat his family still refers to his
worst deathpenaltycaseas "the yearDadwascrazy."
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Russian Attorneys Attend DPA’s Death Penalty
Trial Practice Persuasion Institute

Two Russianattorneystravelled to America to
attendDPA’s week-longintensiveDeathPenalty
Trial Practice PersuasionInstitute at Faubush,
Kentucky.

Natalia Pereverzevaand LarissaYouzkevitch’s
translated relfections from their attendance
follows:

1 Why did you cometo our PracticeInstitute?

In Russia,having a jury just started4 years
ago.Everythingin acriminal trial is new. We
cameto America to studynew ideas,receive
American experienceand study from this
experience.

2 What haveyou most learnedhere?

It’s most importanthow to selecta jury and
how to becomepersuasive.
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3 What’smostdifferentwith our criminal jus
tice systemcomparedto Russia’s?

In Russiansystemyou have stagesof guilt.
Thejudge decidespunishment.It’s not a jury
decision.The jury’s decisionon guilt doesn’t
have to be unanimous,more than 50% is
enoughto decide. Client is in a locked cage
with guard in the courtroomnot at the table
with lawyer.No onecantalk to client unless
jury is out of the room.

4. What needsto be added to program?

We wish to have educationon representing
co-defendants.It is a big problem in Russia.

*.*u****aua

Left to Right: LarissaYouzkevitch and NataliaPereverzeva
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Shifting Paradigms at Faubush:
From the Legal to the Persuasive

The valueof Ft. Knox palesin comparisonto the
valueof the28 coachesand132 participantswho
cametotheKentuckyLeadershipCenterOctober
12-17, 1997 for a week of creativethinking on
how to tell the story of our capital client and
learninghow to makepersuasivecritical judg
ments for our capitalclients.

Therewere72 Kentuckyfull-time defendersand
11 Kentucky private attorneys,along with 47
attorneys from Arizona, Georgia, Tennessee,
Louisiana,New York, Kansas,South Carolina,
Indianaand2 attorneysfrom Russia.

Of the 132 attorneyspresent,44 brought their
own, actualcaseto work on for the week. The
others used an Institute case problem. Steve
Bright, native of Danville and Director of the
SouthernCenterfor Human Rights in Atlanta,
Georgia called the participantsto presentper
suasivetheoriesandthemesfor life throughout
their capital cases. According to Bright, "an
advocate’sjob is to always be persuadingto
everyone." He identified the most important
decisionmakerin the capital processas us, "we
can’t sell what we don’t believe." Teachinghow
to persuadehe said, "resist the temptation to
shoot at everything that moves, to challenge
everythingto the point of making jurors sick of
us and renderingus with no credibility."

As he taught voir dire skills, Bob Carran of
Covington,Kentuckyobservedthat a persuasive
"litigator has to have the legal and technical
knowledgebut in the courtroom, it’s common
senseandhumanemotionthat win cases.’

Steve Retch of Denver,Colorado,told us that
we had to think like a juror, not like a lawyer.
Everything we think about and do has to be
powerful persuasion.Renchobservedthat win
ning litigators understandthat people make a
decisionemotionallyand thenrationalize it. He
taught ushow to rid ourselvesof legalese,ab
stractions, conclusions and generalities and
replacethem with sensorylanguage,vivid word
picturesthat are specific,simple andshort. One
participantsaid Renchtaught me that I should
tell my client’s story andMadonnaMageein the
Communication’sLab showedme how to do
that by visualizing images.

Alma Hall, Ph.D.,Chair of the Communications
Departmentat GeorgetownCollege,helpedthe
coachesunderstandthat the week-longInstitute
wasoneof helping litigators learnhow to make
critical judgments.Those making high quality
judgmentslook at the complex problems they
face through multiple perspectives,such as the
perspectiveof other litigators, the jurors, judge,
public.

The helpfulnessof the Institute was character
ized by one of the participants,"This is the best
legaleducationI haveeverreceived.It shouldbe
a requirementfor everyonecoming out of law
school. I found out that I wasdoing somegood
things and that mademe feel good but I also
learneda betterway to do lots of the litigation.
I wish I hadthis help 16 yearsago."

The attorneyspresentcontinuedon their journey
to be paradigmpioneers,moving from the legal
to the persuasive,telling their client’s story.

K

K.

PersuasionInstitute Coaches
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ProsecutorsDemonstrateSeriousLack of
Condor and Good Faith

A unanimousopinion of the KentuckyCourt ofAp
peals found that prosecutorsknew that the county
was liable for expert witnessand investigatorfees,
knewpreviouscaselawrequired thesepaymentsand
were disingenuousin failing to cite controlling
precedent.Thefull unpublishedopinionfollows:

RENDERED: SEPTEMBER12, 1997; 10:00 a.m.
NOT TO BE PUBLISHED

COMMONWEALTH OF KENTUCKY
COURT OF APPEALS

NO. 93-CA-2314,2978-MR

POWELL COUNTY FISCAL COURT, APPELLANT
COMMONWEALTH OF KENTUCKY

VS. APPEAL FROM ROWAN CIRCUIT COURT
HONORABLE WILLIAM B. MAINS, JUDGE

INDICTMENT NO. 93-CR-001

RALPH STEPHENBAZE, JR.; APPELLEES
DEPARTMENT OF PUBLIC ADVOCACY

OPINION AND ORDER DISMISSING APPEAL

BEFORE: JOHNSON,KNOPF, andMILLER, Judges.

KNOPF, JUDGE: The underlying factsof this action
are not in dispute. On March 13, 1992, the Powell
County grand jury returned an indictment against
RalphStephenBazefor two 2 countsof murder,and
for being a persistent felony offender in the first
degreePFO I. Bazewasrepresentedby two 2 at
torneysemployedby the Departmentof Public Advo
cacy DPA. ThePowell Circuit Court grantedBaze’s
motion for a changeof venue-dueto pre-trial pub
licity, andtheactionwastransferredto RowanCircuit
Court. Baze’scounselmadeseveralmotionsrequesting
funding for investigative experts. Following an ex
parte hearing, the trial court ordered the Powell
CountyFiscalCourt to deposit thesumof ten thous
and, five hundreddollars $10,500.00into a DPA
account. The trial court further ordered the Powell
Fiscal Court to deposittwo thousand,eight hundred
and forty dollars and twenty-eightcents $2,840.28
into the DPA account to pay for anotherexpertwit
ness.The Powell FiscalCourthasappealedthoseor
ders. During the pendencyof the appeal, this court
grantedleave for theAttorneyGeneralof Kentuckyto
intervene.
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TheDPA hasmovedto strike the appellants’brief and
dismissthe appeal.In their joint brief filed with this
court on January16, 1996.the appellantsfail to cite to
McCracken County Fiscal Court v. Graves, Ky.. 885
S.W.2d 307 1994.TheDPA arguesthat theappellants
failure to cite controlling authority merits sanction
pursuantto CR 11, 76.128a.and 73.022and 4.
We agree.

The SupremeCourt of Kentuckyconclusivelyrejected
the appellants’argument in Graves. The Supreme
Court held that "whetherindigentdefendantsare re
presentedby local public advocatesunder a KRS
31.160 plan or by statepublic advocatesis irrelevant
to a county’s liability to payfor thoseexpenseswhich
a trial courtconsidersto bereasonableandnecessary.
Id. at 312. The SupremeCourtspecifically reaffirmed
the holding of Perry County Fiscal Court v. Common
wealth, Ky., 674 S.W.2d 954, 1984,providing:

T]he trial court may authorizethe
paymentof feesfor necessaryexpert
witnessesby thecounty,not theDe
partmentof Public Advocacy, in all
counties unless the circumstances
are suchthat K.R.S. 31.2003would
requireotherwise,Emphasisin ori
ginal. Id. at 957.

We canfind no justification for the appellants’failure
to cite Graves in their joint brief. Our review of the
recordclearlyshowsthat theappellantswereawareof
Graves,and its companioncase,Pillersdorf v. Depart
ment of Public Advocacy, Ky., 890 S.W.2d 616, 618
1994.The appellantscannotsimply ignorea control
ling precedentmerely becauseit is disfavorable to
them.

Therefore, we concludethat the failure of the ap
pellantsto cite Gravesand Pillersdorf in their joint brief
filed on January19, 1996, demonstratesa seriouslack
of candorandgood faith by the Powell CountyAttor
ney.and by the Attorney General’soffice. This court
must be ableto expectthe highestdegreeof candor
and good faith from these public officers. Conse
quently, we find that the appellants’failure to cite to
Graves in their joint brief merits dismissal of their
appeal.Furthermore,having consideredGraves and
Pillersdorf, as well as the applicablestatutes,we find
that the issuesraisedby the appellantsare wholly
without merit.’
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Accordingly, this appealis dismissed.

ALL CONCUR. ENTERED: September12, 1997
William L. Knopf, JUDGE, COURT OF APPEALS

Footnotes

‘The Kentucky SupremeCourt affirmed Baze’s con
viction andsentenceof deathin Ralph StevensBaze,Jr.
v. Commonwealthof Kentucky, Nos. 94-SC-127and
94-SC-627RenderedMarch 27, 1997. The Supreme
Court’sopinionwasdesighated"To Be Published",but
is notyet final. The SupremeCourtspecifically found
that the trial court did not commit reversibleerror in

allowing defense counsel to proceed ex parte in
requestingfunds for experts.

BRIEF FORAPPELLANT: A.B. ChandlerIll, Attorney
Generalof Kentucky;SharonKay Hilborn, Assistant
AttorneyGeneral,Frankfort,Ky.; JeffreyStiles,Powell
CountyAttorney, Stanton,Ky.

BRIEF AND ORAL ARGUMENT FOR APPELLEES:
J. Vincent Aprile II, AssistantPublic Advocate,
Departmentof Public Advocacy, Frankfort,Ky.

ORAL ARGUMENT FOR APPELLANT: Kent T.
Young,AssistantAttorney General,Frankfort, Ky.

...........

Ethical Appellate Advocacy When Controlling
PrecedentRenders the Issue Meritless

It is incumbent on appellate counsel for any
appellant to conduct the preliminary legal
researchto determinewhether the anticipated
appealwould be frivolous in view of established
controlling law. "The signatureof an attorney"
on any pleading,motion or otherpaper,includ
ing abrief, "constitutesa certificationby him that
he hasreadthe pleading,motion or otherpaper;
that to the best of his knowledge, information
andbelief formedafter reasonableinquiry it is,"
inter alia, "warrantedby existing law or a good
faith argumentfor the extension,modification
or reversalof existing law." Kentucky Rule of
Civil Procedure,hereinafterCR 11; emphasis
added."CR 11 placesa burdenupon counselto
makea reasonableinquiry into the basis of an
action,both legally andfactually, andforbids the
filing of an actionfor an improperpurposelike
delayor harassment."Raleya Raley, 730 S.W.2d
531 Ky.App. 1987.

Ethical principlesdictatethesameresult.In Ken
tucky "[a] lawyer shallnot knowingly bring or
defenda proceeding,or assertor controvert an
issue therein,unlessthereis a basisfor doing so
that is not frivolous, which includesa good faith
argumentfor anextension,modificationor rever
sal of existing law." Ky. Rulesof Professional
Conduct,Rule 3.1, 5CR 3.130. SeeLeasor v. Red
mon, 734 S.W.2d 462, 464, 466 Ky. 1987.

Thus, when counselfor an appellantwishes to
raise as error a trial court ruling which was
madein conformity with controllingprecedent,

stare decisis is a formidable obstacleto changing
the collective mind of the appellatecourt.

Adherenceto precedentis apillar of this nation’s
judicial system."Appellatecourts shouldfollow
establishedprecedentsunlessthereis a compel-
1Mg and urgent reason to depart therefrom
which destroysor completely overshadowsthe
policy or purposeestablishedby the precedent."
Schilling v. Schoenle,782 S.W.2d 630, 633 Ky.
1990. "Unless the need to change the law is
compelling, ... stability of the law is of sufficient
importanceto require that [the Kentucky Su
premeCourt] not overturnaprecedentwhich it
self is basedupon a reasonablepremise." Corbin
Motor Lodge v. Combs,740 S.W.2d 944, 946 Ky.
1987. Theseprinciples demonstratethe daunt
ing taskanappellantfaceswho challengesa con
trolling precedentand why it is essentialto
disclosethe controlling adverseauthority.

Wherean appealis frivolous underexistinglaw,
the only way the appealwill be nonfrivolous is
if appellatecounselacknowledgesthecontrolling
adverseprecedentand makesa good faith argu
ment for reversing,extendingor modifying that
precedent.

An appellant’scounselmay not defend his or
her failure to disclosecontrolling adverseauth
ority by suggestingthat the brief was merely
makinga "good faith" argumentto reverseexist
ing law. Such an argumentmust be explicit, not
implicit.
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‘An attorney must be clear in presentinghis
argumentfor what it is - if acceptanceof the
argumentwould requiretheextension,modifica
tion, or reversalof existing law, Rule 11 [of the
FederalRules of Civil Procedure]requiresdis
closureand precludespresentationof the argu
ment as thoughit restedon existinglaw." Pierce
v. Commercial Warehouse,142 F.R.D. 687, 690
M.D.Fla. 1992.

"Therewould be little point to [FederalRule of
Civil Procedure]11 if it toleratedcounselmaking
an argumentfor the extensionof existing law
disguisedas onebasedon existing law." Golden
Eagle Distributing Corp. v. Burroughs Corp., 103
F.R.D.124, 127N.D. Cal. 1984."Thecertification
madeby counselsigning the motion is not in
tended to leave the court guessingas to which
argument is being made, let alone to permit
counsel to lead the court to believe that an
argumentis supportedby existing law when it
is not." Id.

Appellate courts rightly expect that a litigator
seekingrelief on an appellateerror would have
revealed any adverse authority if it existed.
Whereno adverseauthority is disclosed,appel
late courtsassumethereis no controlling prece
dent which governsthe assignederror,

Ethically, "[a] lawyer shall not knowingly
make a false statementof ... law to a tribunal."
Ky. Rulesof ProfessionalConduct,Rule3.3a1,
5CR3.130. "Legalargumentbasedon aknowing
ly false representationof law constitutesdis
honesty toward the tribunal." Id., Rule 3.3,
Comment3. "A lawyer is not required to make
a disinterestedexpositionof the law, but must
recognizethe existenceof pertinent legal auth
orities." Id. "Therearecircumstanceswhere fail
ure to make a disclosureis the equivalentof an
affirmative misrepresentation." Id., Rule 3.3,
Comment2.

In this ethicalcontextan appellatelawyer must
disclose clearly adversecontrolling legal auth
ority. The omission of such adverseauthority
will distortthe appellateprocessandrequirethe
appelleeto spendmuch of the appelleebrief just
correctingthe omissionsandmisrepresentations
generated by the appellant’s unprofessional
description of the pertinent law involving the
appeal.

"The theorybehind the [ethical] rule [of disclos
ure of adverselegal authority] is that the pur
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poseof litigation is to promotetruth andjustice.
The lawyer is not requiredto advocatethe con
trolling authority, and may argue it should be
distinguished or its application to the present
case abandoned,but it still must be acknow
ledged so that an informed decision can be
made." RobertH. Aronson,An Overviewof the
Law ofProfessionalResponsibÜity,61 Wash. L. Rev.
823, 864 1986.

An appellantobviously facesa difficult dilemma
when,becauseof a controlling precedentin the
KentuckySupremeCourt, anappealin the Court
of Appealsis clearly frivolous. Knowing this, an
appellantmust disclosethis legal reality to the
Court of Appealsand attemptto make a "good
faith" argumentfor reversalof the controlling
precedent. By approachingthis appeal in the
only ethical,professionalmanner,counselfor the
appellantwould haveto admit that: 1 the trial
court’s rulings below are correctunder existing
law; and 2 the Court of Appeals has no juris
diction to reversethesecontrolling precedents.
Such a "confession"would easily raisethe "red
flag" thattheappealis on its facefrivolous.

Obviously, publisheddecisionsof the Kentucky
SupremeCourtarecontrolling precedentsin the
Kentucky Court of Appeals. The Court of Ap
peals "is compelled to follow precedentestab
lished by the decisions of the [Kentucky] Su
premeCourt." SpecialFundv. Francis, 708 S.W.2d
641, 642 Ky. 1986. The Court of Appeals "is
boundby andshall follow applicableprecedents
establishedin the opinions of the [Kentucky]
SupremeCourt." SCR 1.0308a. The Court of
Appealshas"no authority to changeor disregard
the [Kentucky] Supreme Cdurt’s precedent."
Commonwealthii. Basnight, 770 S.W.2d 231, 238
Ky.App. 1989.

Wherean appeal in the KentuckyCourt of Ap
peals is clearly controlled by precedentsof the
KentuckySupremeCourt, the Court of Appeals’
appellate function is circumscabed.This does
notmean,however,that the opinion of theCourt
of Appeals is unimportant in the advocate’s
efforts to overturn a controlling precedentof
Kentucky’s high court.

"[I]t is not [the] function" of the Court of Ap
peals"to establishnew rulesof law or enunciate
changesin Kentucky jurisprudence." Tucker v.
Tn-StateLawn & Garden, Inc., 708 S.W.2d 116, 118
Ky.App. 1986. The Court of Appeals, "though
required to follow precedentestablishedby a
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highercourt, canset forth thereasonswhy, in its
judgment, the establishedprecedentshould be
overruledbut cannot,on its own, overrule the
establishedprecedentset by a higher court,"
SpecialFund a Francis, supraat 642; Tucker, supra
at 118.

Appellate counselchallenginga Kentucky Su
premeCourt precedentin an appealas of right
in the KentuckyCourtof Appealsshouldnot as
sume that the only effective strategy is to by
passthe intermediateappellatecourt, by seeking
to transfer the appeal to the Kentucky high
court. CR 74.021. Indeed, a favorable opinion
from the Court of Appeals, albeit resignedly
affirming the trial courtbelow, maybethe most

persuasive factor in obtaining discretionary
review by the Kentucky SupremeCourt. CR
76.201.

An appellate litigator should decide carefully
whether to challenge a controlling precedent,
but, oncethe decisionis madeto seekto change
the law, the brief should openly and candidly
explainboth the statusof the law andthe need
for its reformation.

VINCE APRILE, OPA GeneralCounsel
100 Fair Oaks Lane,Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006;Fax: 502 564-7890
E-mail: vaprile@dpa.state.ky.us

*n*usuu***

.02 for Under 21 Rules Unconstitutional

DaviessDistrict JudgeGene Lanham ruled on
February 18, 1997 on a motion of criminal
defenseattorneyHenryHaydenthat thelaw that
prohibits anyoneyoungerthan 21 from driving
with a blood alcohol level of .02 or higher
unconstitutional.DaviessCircuit JudgeGarland
Howard upheld that ruling in a July 15, 1997
Opinion. The Circuit Court Opinion follows, as
well as a samplemotion, supplied by Henry
Watsonof Cynthiana.

ROB RILEY
DPA WesternRegional Trial Manager
301 North First Street
LaGrange,Kentucky40031
Tel: 502 222-7712
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COMMONWEALTH OF KENTUCKY
DAVIESS COUNTY CIRCUIT COURT

DIVISION NO. I

COMMONWEALTH OF KENTUCKY PLAINTIFF

VS.

MYRON E. HOWARD

OPINION AND JUDGMENT

97-XX-00003

DEFENDANT

This case is before the court on appeal from the
DaviessCounty District Court, Division No. I. The
Appellant,theCommonwealthof Kentucky, seeksthis
appealfrom a ruling by thelower court that KRS

l89A.0101eis unconstitutional.KRS 189A.0101e
states:

"A personshall not operateor be in physical
control of a motor vehicle anywherein this
state,..whilethe al-cohol concentrationin his
blood or breathis 0.02 or more basedon the
definition of alcohol concentration in KRS
189A.005 if the person is under the age of
twenty-one."

This statuteprovidesa different standardfor persons
under21 in which a 0.02 alcohol level is considered
evidenceof being underthe influence and those 21
years and over which require a 0.10 alcohol level
beforebeing guilty perse.

The Appellee,Myron E. Howard, 18 at the time, was
tested by a state trooper with an intoxilyzer and
showeda 0.032% blood alcohol level and was thus
chargedwith a violation of the statute. Mr. Howard
challengedthe constitutionalityof the statuteon the
basis that it createda suspectclass for those adults
above18 of which he was a member,thus violating
his right to equalprotectionunderthe laws.

The District Judge was convinced that the statute
createda suspectclass based solely on agewithout
anyother rationalbasisandthuscouldnotupholdthe
statuteevenif the interest,zerotolerancefor underage
drinkers, it soughtto protectwasnoble. Thedecision
was basedprimarily on the opinions written by the
Court of Appealsin Praete v. CommonwealthKy.App.
1987 722 S.W.2d 602 andmore recentlyby the Ken
tucky SupremeCourt in Commonwealthv. RainesKy.
1993 847 S.W.2d 724.
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In Praete, supra, the Court examineda statutewhich
provided for harsherpenaltiesfor drivers under the
age of 18 convicted of driving under the influence
than for those over that age.The court decidedthat
this statutory provision did not violate equal pro
tection andwas thusconsideredconstitutional.

The Court used the "rational basis test" to determine
that the statutewas rationally related to a legitimate
state interest and adopted Fayette County Circuit
JudgeAngelucci’s opinion in deciding that it was a
proper interest.JudgeAngelucci and the court took
greatcarein distinguishingminors under the ageof
18, who still require close supervision, from in
dividualswho are 18 to 21, who are adultsfor almost
all purposesexcept purchasingalcohol. The court
further statedthat,

It]he Legislature may properly decide that
membersof the generalpublic are entitled to
greaterprotectionfrom those minorswho have
demonstrateda lack of maturity in both the
consumptionof alcohol and the operationof
motorvehiclesuponthehighwaysof thestate."
emphasisaddedId.

The Court of Appeals concluded that a clear dis
tinction existed betweenthe two age groups. The
language indicatesthat the General Assembly can
create laws which provide for stricter and harsher
standardsfor minors thoseunder18. TheCourtdoes
not,however,apply thesamestandardto thoseadults
from the ageof 18 to 21. The Court hadan opportun
ity to include this classof 18 to 21 year old in Praete,
supra, but refused.The Court found it easierto sus
tain the statutesinceit appliedequally to all persons
who havenot yet reachedthe ageof majority. Id. In
this case, though,thatcontroversialagegroup of 18 to
21 year old is includedand thus the statutedoesnot
apply equallyto all personswho havereachedthe age
of maturity. But evenif it doesnotapply equallyto all
personswho have reachedthe age of majority, the
statutestill appliesequallyto all driverswho havenot
yet reachedthe legalagerequiredto purchasealcohol
Commonwealtha Raines,supra, however rejects that
logic asa meansfor the classificationof a group.

Commonwealtha Raines,supra,is the other caseheavily
relied upon in the District Judge’sdecision. In this
case the SupremeCourt held a statutory provision
which mandatedthe pretrial suspensionof a person’s
operator’slicense,when the driveraccusedof driving
under the influencewas underthe ageof 21, to be a
violation of the equal protection clause and thus in
contradictionwith the FourteenthAmendmentand
Section59 of theKentuckyConstitution.Thiscasewas
distinguishedfrom Praetebecausethe statutory pro
vision in questiondid include theagegroup of 18-21.
The court looked at the statuteanddeclared,"Such a
classificationbasedon this ageis manifestlyunrea
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sonableand arbitrary. Thereforeit violatesboth state
and federalequalprotectionclauses."Id., 727.

The portion of the statutethat the Court is dealing
with in that part of the decision is similar with the
challengedsectionof the new DUT statute. The pun
ishmentfor violating 189A.010lXeis a suspensionof
the operator’s license and a fine, KRS 189A.0105,
similar to the penaltiesdealtwith in Raines.This is a
penaltythat other adults,21 years or older, with the
exact same alcohol concentrationwill not have im
posedon them. Other adultswith this level are not
even consideredunder the influence. The court in
Rainesrefusedto acceptthe constitutionality of the
classificationof a group basedsolely on the ageof
twenty-onewhen other adultswere not held to this
same standard.If this reasoningprevails then the
court could rationally declare the subject statute
unconstitutional.

There is one line of thought thoughthat the courts
and previousdecisions do not adequatelyaddress.
The age of twenty-one,when dealing with alcohol
consumptionor possession,is not an arbitrary num
ber. This is the legal drinking agewithin the stateof
Kentuckyandhasnotbeenchallengedas arbitraryfor
that purpose.For this statuteto declarethat anyone
under twenty-onewho possessesa 0.02 alcohol level,
either breathor blood, is in violation of the law is
really notnew."Zero tolerance"couldbeinferredfrom
the laws alreadyon the booksthathavenot beende
clared unconstitutional.Since it is already illegal for
this group to purchasealcohol, ICES 2.015, and it is
also illegal for this group to possessalcohol, KRS
244.0853,it only follows then that it shouldprobably
be illegal for a memberof this group to registerany
establishedalcohol level while driving.

The differencehere,though, is that this is not just a
rehashingof the old concept of curbing underage
drinking. This statutehascreateda new offensebe
yondmerelypunishingminorsfor purchasingor pos
sessingalcohol.KRS 189A.0101ecreatesa violation
for operatinga motorvehiclewith a 0.02 alcohollevel
if you are undertwenty-one.The fact that the Defen
dant canbe found guilty of a per se violation of oper
ating a motor vehiclefor a 0.02 alcohol level is not in
accordancewith therestof the laws. ICES189A.00102
a says:

"If therewas an alcohol concentrationof less
than0.05...it shall be presumedthat the defen
dant wasnot under the influence of alcohol."
emphasisadded

This presumptionshould apply equally to all. The
defendant’salcohol concentrationwas0.032%. He is
thereforeentitled to the presumptionthat he wasnot
under the influence of alcohol were it not for the
questionedstatutory provision. The punishmentfor
this per se violation is less than thepunishmentfor
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the higheralcoholconcentrationsetout for thoseover
21, but it still follows that they would not even be

guilty
of a violation if they were in the classwith all

other adults.

The generalintentof 189A.010appearsto beto protect
the public from drunk drivers. Subsection1e andits
relatedsectionsdo not seemrationally related to this
goal.Subsection4e evenstatesthat a violation of 1e
shall not be used for the purposesof proof of prior
DUI convictions.In other wordsexceptfor theimmed
iate punishment set forth, the Commonwealthdoes
not considerthis offenseto be equatedwith a DUI.

Everyoneinvolvedadmitsthat the goalof establishing
zero tolerancefor underagedrinking anddriving is a
noble goal. There are already laws, though which
createthecrime andpunishmentfor thepossessionof
alcohol by this underagegroup, the Commonwealth
doesnot appearto accomplishmuch more with this
new law. They arebasically creatinga new offense,
which imposes penaltiesin addition to the punish
ment alreadyreceivedwhenviolating thepossession
restriction and which are not related to whetherthe
driving of theaccusedhasbeenimpaired.TheGeneral
Assemblymakesanarbitraryclassificationof a group
and then putswhat appearsto be an evenmorearbi
trary standardon thatgroup.JudgeLanham’sDistrict
Court opinion is persuasivein that it makes little
senseto classify. A drunk driver is a drunk driver
regardlessof his or her age. Such personspose the
samedangersandrisksand thusshouldbe treatedthe
same.If the GeneralAssemblydeemsit is dangerous
for peopleto drive with a 0.02 alcohol level then that
is what it shouldbe for all.

CONCLUSION

The lessonof both RainesandPraete is that theclass
ification of this age group for these purposesis a
"manifestly unreasonableand arbitrary" assignment.
Thereforethe trendandsupportedcaselaw is that the
statute is not rationally relatedto its goal of making
the roadwayssafer.It is a very noble goal to try and
stopunderagedrinkersfrom driving andonewhich is
notwithout merit. It is still hardto reconcilethis goal
with the precedentin Raines,which this court feels
bound to follow. This results in a finding that the
statute createsa suspectclass basedupon age for
thoseindividualsover theageof 18. Forthe foregoing
reasonsthis court finds KRS 189A.1011e is in vio
lation of the equal protection clausesof both the
United StatesandKentuckyConstitutions,and there
fore the decision of the Daviess District Court is
affirmed.

This the 15th day of July, 1997

Garland W. Howard,Judge,DaviessCircuit Court
Division No. I
COPIESTO: Counselof Record

The following motion of Henry Watson was filed in
Harrison County.

S * * S S S S *S * * *

COMMONWEALTH OF KENTUCKY
COURT OFJUSTICE

HARRISON DISTRICT COURT
TRAFFIC DIVISION

96-T-1501

COMMONWEALTH OF KENTUCKY PLAINTIFF

MEMORANDUM FOR DEFENDANT

GINNY L. HUFFMAN DEFENDANT

Comesnow Ginny L. Huffman, by counsel,and for
her MemorandumIn Supportof her Motion To De
clare UnconstitutionalKRS 189A.10i1e,5,and 6,
and so much of ICES 89A.120 as applies to persons
under the age of twenty-one 21 years, states as
follows:

FACTS

Defendantagreeswith the statementof factsset forth
by the Commonwealthin its Memorandum,with the
additional fact of the ageof Ginny L. Huffman being
nineteen19 years at her arrest.

ISSUE

This matter is before the Court on the sole issue of
whetherestablishmentof a per-seguilty level of blood
alcoholin oneoperatinga motorvehicleon a highway
of the Commonwealthcanbe, for thoseadult drivers
betweenthe ageof eighteen18 and twenty-one21,
one-fifth 1/5 the level of those drives twenty-one
21 years of ageand older? Additionally, whether
penalty provisions establishedby the GeneralAs
semblypursuantto the differential per se guilty level
set forth aboveareconstitutional?

Defendantrespectfully submitsthatwhile it is within
the scopeof constitutionalauthority for the General
Assemblyof theCommonwealthto establishdifferent
standardsfor juveniles,i.e., childrenwho havenotyet
attainedthe ageof majority of eighteen18 yearsas
set forth in ICES 2.015, it is constitutionally imper
missible,underboth theUnited StatesandKentucky
Constitutions,respectively,to establisha per se guilty
level of blood alcohol in adultsless than twenty-one
21 yeats of age, especially where there is such
disparatedegreeof blood alcohol level permittedfor
muchyoungeradults,given the presumptionof intox
ication provisionsof ICES 189A2a and b.
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ARGUMENT

The KentuckySupremeCourthasrecentlyvisited this
issue,althoughunderslightly differentcircumstances,
in holding unconstitutionala statutewhich requireda
mandatory DUT pre-trial suspensionof a driver’s
licensefor anadult betweenthe agesof eighteen18
and twenty-one21 in the Commonwealth,finding
samefailedconstitutionalmusterunderboth the 14th
Amendmentto the United StatesConstitution,and
Section59 of the Constitutionof the Commonwealth
of Kentucky.The caseof Commonwealthv. Raines,Ky.,
847 S.W. 2d 724 1993, is controlling. The U.S.
SupremeCourt casewhich supportsthis holding is
Matthewsii. Eldridge, 424 U.S. 319, 996 S.Ct. 893, 47
L.Ed.2d 18 1976.

In the Raines, supra, case, in discussing the DUI
pre-trialsuspensionstatute,the.Courtheldas follows:

Initially, review of this statute re
quiresthata heightenedattentionbe
directedupon KRS 189A.200lb.
This section mandatesa pre-trial
suspensionof an operator’slicense
when the accusedindividual is un
der theageof twenty-one21. No
rational argumentis shownto exist
for this classification.Such a class
ification, basedon this age,is mani
festly unreasonableand arbitrary.
Thereforeit violatesboth State and
Federal Equal Protection Guaran
tees. Withers v. Board of Drainage
Commissionerof WebsterCounty,270
Ky. 732, 110 SW. 2d 664 1937.
Praete v. Commonwealth,Ky App..
722 S.W, 2d 602 1987 is clearly
distinguished. We hold KRS
189A.2001b as violative of the
Fourteenth Amendment of the
United States Constitution and
Section 59 of the Kentucky Con
stitution. This statutoryprovision is
an arbitrary classification based
upon this age and is manifestly
unreasonable.At page726.

The Court of Appeals in the case of Praete v.
Commonwealth,supra,uphelda statutewhich revoked
the driver’s licensefor driving under the influence,
andwhich alsoprovidedpotentially harsherpenalties
for drivers under age eighteen18, as not being
violative of equal protection,not being special leg
islation,andnot being violative as cruelandunusual
punishment.Therehaslongbeena distinction in State
andFederallaw for treatingthose who havenot yet
attainedthe age of majority, i.e., whetherdesignated
asinfants,children,or juveniles,differently from those
who haveattainedthe ageof majority. In upholding
this statutethe Courtof Appealsadoptedthe opinion
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of Judge Angelucci of the FayetteCircuit Court, as
follows:

The Opinion of JudgeAngelucci of
the FayetteCircuit Courtpointsout
as well as could we why the statute
doesnot fail the "rationalbasistest."
ThatOpinion held as follows:

While it is true that individualsbet
weenthe agesof eighteen18 and
twenty-one21 cannotlegally pur
chase alcoholic beveragesin Ken
tucky, under KRS 2.015 they are
deemedto be adults for all other
purposes unless they are handi
capped.Thosebetweenthe agesof
sixteen 16 and eighteen18, on
the other hand,are still deemedto
be minors and the legislature may
reasonablyregardthem of the class
requiring closer supervision than
those over the age of eighteen18.
More importantly, the legislature
may properlydecide thatmembers
of the generalpublic are entitled a
greaterprotection from those min
ors who havedemonstrateda lack
of maturity in boththe consumption
of alcohol and the operationof a
motorvehicleupon the highwaysof
the state.At page603.

The statuteupheldin Praete, supra,applieda different
standardto juveniles than adults; the statutestruck
down in Raines,supra attemptedto apply a different
standardto adults betweenthe age of eighteen18
and twenty-one21, and those over twenty-one21.
The distinction was so obvious to the Kentucky
SupremeCourt in Raines,supra that no explanation
wasevenprovided in the Opinion.

Given the presumptionfound in ICES 189A.0122a
that a Defendantwith a blood alcohol level of less
than 0.05 is "presumednot under the influence of
alcohol", the legislation challengedherein actually
makesconductthat would be perfectly lawful for a
personagetwenty-one21 years,a per-seguilty crime
for a persontwenty yearsand threehundredandsixty
four daysof age.Such a classificationmeetstheclassic
testof arbitrariness,andshould not be upheldby the
Court of Justice.

In brief responseto a matterraisedby theCommon
wealthin its Memorandum,while it may be true that
theproceduresetforth in thestatutein questionis not
violative of proceduraldueprocess,what is constitu
tionally infirm is the substantivedueprocessaspects
of the law. As thestatute,on its face, establishesa per
se guilty level of blood alcohol onefifth 1/5 of that
establishedfor other adults,and totally removesthe
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presumptionprovisionsof thestatuterelatingto blood
alcohol levels of less than 0.10, it is respectfully
submitted that thestatutedoesdemonstrateproofof
hostility andoppressivenesstoward a particularclass
of individuals, adultsless than twenty-one21.

CONCLUSION

Based on the foregoing, it is respectfully submitted
that as the statute in question makes an arbitrary
differentiation in the per se guilty arena,basedon age
of, albeit, youngeradults,who haveattainedthe age
of majority as set forth in thegeneralstatutesof the
Commonwealth,such classificationis arbitrary, vio
lative of Section2 and Section59 of theConstitution
of the Commonwealthof Kentucky, and also lacks
equal protectionof the law as requiredby the Four
teenthAmendmentof theUnited StatesConstitution.

Accordingly, Defendantrespectfullyurgesthis Court
to declarethis statute and, its appurtenantpenalty
provisions,unconstitutional,to dismissthechargesset
forth in this matterrelating to driving undertheinflu

ence,and to allow withdrawalof Defendant’scondi
tional guilty plea thereon.

Respectfullysubmitted,

Henry Watson,ifi
19 EastPike Street
Cynthiana,Ky. 41031
Phone:606-234-1190
Fax: 606-234-0541

Counselfor Defendant:Ginny L. Huffman

CERTIFICATEOF SERVICE

I hereby certify that a true and correctcopy of the
foregoingMemorandum for Defendantwasservedup
on the Commonwealthby handdelivery of a copy of
same to C. William Kuster, Jr., Esq., AssistantHar
rison CountyAttorney, 39 SouthMain Street,P.O.Box
247,Cynthiana,Kentucky41031-0247,on this the13th
day of March, 1997.

...........

Ask Corrections:
The VINE® Notification SystemSavesLives

On December6, 1993, her 21st birthday, Mary
Byron wasshotseventimesandkilled assheleft
work in Louisville, Kentucky. Mary’s murderer
was her former boyfriend,DonavonHarris, the
manwho hadrapedher less a monthbeforeand
whom shebelievedto be in jail.

At the time of Harris’ arrest,police had pro
mised to notify Mary of his release.However,
the police did not know that Harris had posted
bail on December1. This breakdownin com
municationsallowed Harris time to purchasea
handgunandto plan Mary’s murder.

Despitetheir grief over Mary’s death, her par
ents,JohnandPatriciaByron, decidedto work to
changethesystem.Throughtheir efforts,officials
in Louisville andJeffersonCounty implemented
a computerizednotification systemthatcontacts
victims by telephonewhenan inmateis aboutto
be releasedfrom jail.

After the JeffersonCounty systemwas imple
mented,stateofficials in Kentuckybeganexam
ining the notification processfor the releaseof
inmates from stateprisons. The Kentucky De
partmentof Correctionsandthe state Parole
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Board were instrumentalin the implementation
of the statewidevictim notification systemwith
funding from a grantawardedthrough the Ken
tucky JusticeCabinetby the U.S. Departmentof
Justice. In February of 1996, the state of Ken
tucky introducedthe first automatedstatewide
victim notification systemin the country. The
systemoperated24 hours a day, sevendays a
week.

The KentuckyVictim Informationand Notifica
tion Everyday VINE® systemis designedto
provide notice to a registeredparty at least 72
hoursprior to aninmate’srelease.A personmay
register for notification by calling a toll-free
number. The Kentucky VINE® system allows
each caller to register two telephonenumbers.
Each caller must leave a four-digit personal
identification number PIN. In the event of
escape,parole, changesin releasedate due to
time credits or court-orderedrelease,the system
beginscalling assoonas information concerning
the immediate release is entered into the
computer.

The computer calls a registeredperson every
hour for the first eight hours,every four hours

K
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for the next 24 hours,andevery six hoursfor the
following 24 hours or until the individual ac
ceptsthereleaseinformation.ThePIN allows the
individual to stopthesystemfrom continuingto
call after notification hasbeenreceived.

The systemnot only notifies registeredpersons
of an inmate’sreleaseor escape,it also provides
information about parole eligibility, status, lo
cation and sentenceexpiration. An individual
may accessinformation aboutan inmate from a
touch-tonephoneby enteringthe inmate’sinsti
tutional numberor nameusing the key pad.

During the first 24 hours after it went on-line,
theKentuckyVINE® received2,870calls.during
the first six months,morethan 966 peoplereg
isteredwith the systemto be notified upon the
releaseof certaininmates,andapproximately100
people were notified. Between February and
August, the systemreceived 29,714 calls. The
costsfor the designand first year of operationof
the systemtotal $46,000.

The successof theJeffersonCountyandKentuc
ky victim notification systems prompted the
KentuckyStateLegislatureto passanact requir
ing the Kentucky Departmentof Correctionsto
developa statewidesystemthat will allow the
public to registerfor notification of an inmate’s
releasefrom any of the 87 jails in the state of
Kentucky. The statewide jail systemalso pro
vides notification upon the releaseof certain
juvenile felonsfrom county jails. This new sys
tem,which is modeledafter theJeffersonCounty
andDepartmentof Correctionssystems,is sche
duled to be fully operationalby January1998.
All jails were connectedto VINE® on-line on
July 18, 1997.

JeffersonCountyprovided$100,000inseedmon
ey for the Jail VINE® system. the cost for the
design,implementationandfirst eightmonthsof
operationof theJail VINE® is $337,000.Monthly
operatingcosts after the first eight monthswill
be $32,000. The state of Kentucky was able to
obtain the remaining funds for the project
througha U.S. Departmentof Justicegrant. The
jail systemis being provided as a service to the
citizens of the state of Kentucky through a co
operativeeffort of the Kentucky Departmentof
Corrections,the KentuckyJailersAssociation,the
Office of the Kentucky Attorney General, the
CommonwealthAttorneys of Kentucky, victim
advocategroups and various law enforcement
agencies.
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An individual seekinginformation on a county
jail inmate will be able to accessinformation in
the samemannerasthe stateVINE® system.The
Jail VINE® will thenprovide the inmate’s loca
tion. If the systemcannotidentify the offender,
the caller will thenbe instructedto call the local
law enforcementagencyor the arrestingagency
for additional information.

The Jail VINE® automaticallycollects informa
tion on offenderswho are placed in jails with
automatedbooking systems.Jails in Kentucky
thatdo notcurrently haveanautomatedbooking
systemhavebeenprovidedwith acomputerand
software that allows them to perform a basic
booking operation.

With the implementationof the Jail VINE® sys
tem, crime victims in Kentucky can rest easier
knowing that, with the useof a telephone,they
cantrackthemovementof aperpetratorthrough
theKentuckypenalsystem,andthe stateof Ken
tucky is one stepcloserto preventinga tragedy,
like the murder of Mary Byron, from happening
again.

For further information pleasecall Louis Smith
at Tel: 502 564-4360or KarenDeFewCronenat
Tel: 502 564-2433.

KarenDeFewCronen,OffenderRecordsBranch
Manager, and Louis Smith, Planningand Eval
uationBranchManager,overseetheVINE® pro
jects for the Departmentof Corrections.

KAREN DEFEW CRONEN
Offender RecordsBranchManager
StateOffice Building, 5th floor
Frankfort, Kentucky 40601
Tel: 502 564-2433
Fax: 502 564-1471

DAVID E. NORAT
AssistantPublic Advocate
Director, Law Operations
100 Fair OaksLane, Suite302
Frankfort,Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: dnorat@dpa.state.ky.us



Public Advocacy SeeksNominations
An Awards SearchCommitteewill recommendtwo recipientsto the Public Advocate for eachof the following 3
awardsfor the Public Advocateto makethe final selection.ContactTina Meadowsat 100 Fair OaksLane, Suite302,
Frankfort,Kentucky40601;Tel: 502 564-8006;Fax:502 564-7890;E-mail: tmeadows@dpa.state.ky.usfor a nomination
form. All nominationsare requiredto be submittedon this form by March 1, 1998.

JohnNiland, DPA ContractAdministrator, Elizabethtown,Ky.
Dan Goyette,Director, JeffersonDistrict Public Defender’sOffice, Louisville, Ky.
Christy Wade,Legal Secretary,Hopkinsville Office, Hopkinsville, Ky.
Tina Scott, Paralegal,Post-ConvictionUnit, Frankfort,Ky.
Ed Monahan,DeputyPublic Advocate,Frankfort, Ky., Chair of the Awards Committee

...........
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GIDEON AwARD: TRUMPETING COUNSEL
FOR KENTUCKY’S PooR

In celebrationof the 30th Anniversary of the U.S.
SupremeCourt’s landmark decision in Gideon v.
Wainwright, 372 U.S. 335 1963, DPA established
theGideon Award in 1993. The awardis presentedat
the Annual DPA Public DefenderConferenceto the
personwho hasdemonstratedextraordinarycommit
ment to equal justice and who has courageouslyad
vancedthe right to counselfor the poor in Kentucky.

1993 GideonAward Recipient
* J.Vincent Aprile, II, DPA GeneralCounsel

1994 GideonAward Recipients
* DanielT. Goyetteandthe

JeffersonDistrict PublicDefender’sOffice

1995 GideonAward Recipient
* Larry H. Marshall, DPA AppealsBranch

1996 GideonAward Recipient
* Jim Cox, DPA’s SomersetOffice Director

1997 GideonAward Recipient
* Allison Connelly,U.K. Clinical Professorof Law

Rosa Parks Award for Advocacy
for the Poor: Non-Aftomey

Establishedin 1995, the RosaParks Award is pre
sentedat theAnnual DPA ConferenceandtheAnnual
ProfessionalSupport Staff Conferenceto the non-
attorneywho hasgalvanizedother people into action
through their dedication, service,sacrifice and com
mitmentto thepoor.After RosaParkswasconvictedof
violating the Alabama bus segregationlaw, Martin
Luther King said, ‘1 want it to be known that we’re
going to work with grim and bold determinationto
gainjustice...And we arenot wrong....If we are wrong
justice is a lie. And we aredetermined...towork and
fight until justice runsdown like waterandrighteous
nesslike a mighty stream."

1995 Rosa ParksAward Recipient
* Cris Brown, Paralegal,Capital Trial Unit

1996 Rosa ParksAward Recipient
* Tina Meadows,ExecutiveSecretary

for Deputy Public Advocate

1997 Rosa ParksAward Recipient
* Bill Curtis, ResearchAnalyst, Law Operations

NelsonMandela Lifetime DefenseCounselAchievement Award:
SystemwideLeadership

Establishedin 1997 to honor an attorneyfor a lifetime of dedicatedservicesandoutstandingachievements
in providing, supporting,and leadingin a systematicway the increasein the right to counselfor Kentucky
indigentcriminal defendants.Theattorneyshouldhaveat leasttwo decadesof efforts in this regard.The
Award is presentedat the Annual Public DefenderConference.NelsonMandelawas the recipientof the 1993
Nobel PeacePrize, Presidentof theAfrican NationalCongressandheadof the Anti-Apartheidmovement.
His life is aneiiic of struggle,setback,renewalhopeand triumph with a quartercenturyof it behindbars.
His autobiographyended,"I havewalkedthe long road to freedom.I havetried not to falter; I havemade
misstepsalongtheway. But I havediscoveredthesecretthat afterclimbing a greathill, oneonly finds that
therearemanymorehills to climb... I canrestonly for a moment,for with freedomcomeresponsibilities,
andI darenot linger, for my long walk is not yet ended."

1997 NelsonMandella LifetimeAchievementRecipient
* RobertW. Carran,Attorney at Law, Covington, Kentucky

Membersof theAwards SearchCommitteeare:
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Kentucky Defenders Represent Over
100,000 Clients: Reliability of Results
Threatened Due to Inadequate Funding

Frankfort, Ky., October21, 1997 Ernie Lewis,
Public Advocate,has askedthe Criminal Justice
Response Teamto endorse adequate funding for
Kentucky’s public defenderprogram. Several
sub-committeesof theCriminal JusticeResponse
Team, which is considering changes in Ken
tucky’s criminal justice system, are evaluating
funding concerns including funding of Ken
tucky’s indigent defense system. Lewis’ goal is to
have 85% of indigentcases to be covered by full
ltime defenders. More funds are especially
needed to adequatelyrepresentjuveniles. Pre
liminary caseload figuresreleased today by DPA
indicate a steadyincrease in numbersand com
plexity of public defender cases,while the fund
ing per case continues to fall short of what is
necessary to get the job done right.

101,849 trial and post-trial level cases for FY 97
July 1, 1996 - June 30, 1997 present persistent
workload pressures on defenders across Ken
tucky. More and more defendersface demand
ing, complex and difficult cases involving sex
abuse, DUI, and capital allegations. Combined
with the volume of cases a defender must handle
at the trial level, anywhere from 200-820 clients,
this presents many instances where defenders
are unable to provide competent representation.

Funding; $163 per case; $4.59 per capita. Ken
tucky’s 101,849 clients in all courts are being
represented for an average of $163.25 per case.
This funding is $4.59 per capita per year. Aver
age trial caseloads go as high as 498 cases in
Paducah, 476 in Somerset and 820 in Louisville.
These are more clients than one attorney can
effectively handle in a year. The average funding
for trial level cases is but $131.

Comparison of Resources: DPA receives only
2.79% of the criminal justice money, down from
2.9% one year ago. Prosecutors receive over 3
times that of public defenders at 8.82%.

I I

Kentuckytrial funding lowestin nation.Robert
Spangenberg, President of The Spangenberg
Group, West Newton,Massachusetts, 617 969-
3820, has compiled 50-state national data on the
expenditure and caseload for indigent defense
since 1982. According to Spangenberg, the most
recent data available in FY 97, places Kentucky
at or near the bottom in both per capita funding
and cost per case. He further states that Ken
tucky’s ranking has continued to fall to a level
lower than reported in the first national data
published in 1982. At $131 per trial level case, it
is now last in this category.

Defendants are paying for part of their repre
sentation to the extent their financial limitations
allow. In FY 97, defendants paid $2,672,627
through: a $44 administrative fee, a $50 DUI fee,
and recoupment, an increase of $120,000 over
last year’s amount. Clients now fund 16% of
Kentucky’s indigent criminal defense system.

Workloads Require More Resources if We Want
Reliable Results. Reflecting on the state of
indigent defense as indicated by defender case
loads in Kentucky, Public Advocate Ernie Lewis
stated, "As Kentuckians we are not satisfied with
being last in providing indigent defense services.
We must ensure that verdicts in criminal cases
are fair and reliable. This can only be done with
a significant increase in funding."

PRELIMINARY TOTAL FIGURES

Population

DPA

Dollars

Local

Dollars

Recoupment Dollars
Other

Dollars

Total Dollars
Reported

Cases

Average Case Funding
Funding per Capita

- - 3,624,606
$12,019,041.95
$ 1,447,249.72

$ 902,635.76
$ 2,258,400.00
$16,627,327.43

101,849
- $163.25

$4.59
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FY 1998Criminal JusticeBudget asa % of
Total StateAppropriated Budget = 4.65%

Kentucky’s criminal justice funding is a modest
4.65% of the total state appropriated dollars:

Percent Dollars
Non-Criminal
Justice Budget 93.35% $12,544,290,800
Criminal Justice
Budget 4.65% $ 611,445,300

Total State Budget 100.00% $13,155,736,100

Criminal
Justice
Budget

DNonCrirninal

SCriminal Justice
Non-Criminal Budget

Justice
Budget

95%

Funding for Kentucky Prosecutors
vs. Kentucky Defenders

Funding Inequity. Within this modest overall
criminal justice funding, both prosecutors and
defenders are underfunded. However, Kentuc
ky’s statewide prosecutorial services are being
funded at a substantially higher level than
Kentucky’s public defender services. Even
though prosecutors handle more cases than de
fenders, the disparity is substantial. Funds
allocated for 1997-1998 are:

ePublic Advocacy $17 mfflion
..Attorney General and
Commonwealth Attorneys
and County Attorneys $53 million

This disparity, which is over 3-1, substantially in
hibits the efficiency and effectiveness of public
defender services statewide.

Criminal Justice Funding

Not only does DPA pale in comparison to its
prosecutorial counterpart, it also is receiving less
than its fair share of the criminal justice dollar.

Kentucky invests over 611 miffion dollars an
nually in the criminal justice system. At only
2.79% in 1997/1998 of the overall criminal justice
funding, DPA is disabled from effectively play
ing its significant role of ensuring fairness and
reliability in the criminal justice process. A
review of the figures for Kentucky’s criminal jus
tice agencies shows the plight of defenders.

FY 1998 Criminal Justice Budgets, Total Funds,
Dollars Figures by Agency are:

Agency To Total Total Funds

Corrections 43.12% $263,656,200
Judiciary 21 .48% 131,355,400
State Police 18.00% 110,073,400
Prosecution 8.82% 53,899,000
Justice Admin. 5.79% 35,383,800
DPA 2.79% 17,077,500
Total 100.00% $611,445,300

ProsecutorsReceive $2 Million
to Convert to Full-Time

Pursuant to the passage of enabling leg
islation, 1996 House Bill 160, $1,440,400
in fiscal year 1996-97 and $2,091,300 in
fiscal year 1997-98 from the General
Fund wasappropriated to allow 22 part-
time Commonwealth Attorneys to be
come full-time. Conversion of part-time
Commonwealth Attorneys to full-time
status improved the efficiency of the
prosecution of criminal cases in
Kentucky. As a result, full-time prose
cutors cover 64 counties while full-time
public defenders cover 50 counties.
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26thAnnualPublic Defender
EducationConference
June15-17, 1998
Holiday Inn, NewtownPike
Lexington, Kentucky

12thTrial PracticeInstitute
KentuckyLeadershipCenter
Faubush,Kentucky
October 4-9, 1998

NOTK DPA Education is open only
to criminal defenseadvocates.

Upcoming DPA, NC
NLADA & KACDL Educal

** DPA **
" NLADA"

NLADA Annual Conferencu
St. Louis, Missouri
December10-13, 1997

NLADA Life in the B
Philadelphia,Penn
March21-25,1998

For more informatic
NLADA program
Bernstein at Tel:
Fax: 202 872-14
NLADA, 1625 K;
800,Washington

as as as

NCDCTrial Practk
June14-27, 1998
July 12-25, 1998

For more information su

NCDC programs c
Flanagan lit Tel:
Fax: 912 743-0160
do Mercer L&w
Georgia31207.

Es Es ès’ *as

4

For more information regarding
KACDL programs call or write:
Linda DeBord, 3300 Maple Leaf
Drive, LaGrange, Kentucky 40031
or 502 243-1418 or. Rebecca
DiLoreto at 502 564-8006.

EsEs

"If we are to give the leadership the world requires of us, we must rededicate I
ourselves to the great principles of our Constitution.. .our nation needs the service
of organizations who will remain vigilant in the defense of our principles."

- President John F. Kennedy

DEPARTMENT OF PUBLIC ADVOCACY
100 Fair Oaks Lane, Ste. 302
Frankfort, KY 40601

AddressCorrectionRequested
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Capital Voir Dire Review

Capital voir dire involves skills
we are not able to frequently
practice. Those co-counsel who
are heading to a capital trial
are encouraged to spend 1/2
day in Frankfort practicing the
individual voir dire in their
upcoming case with mock jur
ors on challenges for cause, re
habilitation, reverse Will, miti
gation, aggravation, publicity,
race, strategy, using a juror rat
ing sheet. A minimum of one
week notice is necessary to set
up this review. It must be con
ducted no later than I month
before the trial so what is
learned can be implemented.
Before the review, there must
be a written voir dire plan, a
one page summary of your
case and a juror rating form for
your case. A binder of voir dire
resources can be obtained from
the Director of Education and
Development. To set up this
review, contact

Tina Meadows
Dept. of Public Advocacy
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail:
tmeadowsiWdpa.state.ky.us
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