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DPA Funding
Plan Endorsed

At its November meeting, t--
KBA Board of Governorsen
dorsedDPA’s planfor increased
funding for indigent criminal
defense representation across
Kentucky. KBA’s legislative
committee recommended en
dorsement of the plan that
requests$2.6 million additional fundsfrom the
1998 GeneralAssembly.

The Governor’s Criminal JusticeResponseTeam was
called upon by GovernorPattonto recommendideasto
reform the criminal justice system.Despitethe prepon
deranceof lawenforcementofficials andprosecutors,the
ResponseTeamendorsedincreasedfundingfor indigent
defenseparticularlyto improverepresentationin juvenile
court.

Thenew Departmentof JuvenileJusticehasa statutor
ily createdAdvisory Board which is comprisedof vari
ous parts of the criminal justice system.This Advisory
Boardendorsedthe DPA plan for increasedfunding to
improveDPA’s representationof juveniles.

The Children’s Law Center, located at Chase Law
School, studiedDPA’s provision of servicesin juvenile
court. In a law reviewarticle in Novemberof 1996,DPA
was criticized for having inexperiencedanduntrained
lawyers representingjuveniles, in addition to failing to
ensurethat eligible juvenilesareprovided counsel.The
DPA funding plan hasbeenendorsedby Kim Brooks,
the Director of the Law Center and co-authorof the
critical report.
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DPAMust Receive A Higher Level ofFunding

DPA was Establishedin Response
to Gideon andBradshaw

The Departmentof Public Advocacywascreated
in 1972 after years of controversysurrounding
compliancewith Gideon v. Wainwright,372 U.s.
335 1963.Gideonestablishedthe right to counsel
for poor peoplechargedwith felony crimes. In
Bradshawv. Ball, 487 S.W. 2d 294 Ky. 1972, the
Court held that an attorney in Kentucky could
not be requiredto representan indigentabsent
compensation.Together,these two casesrepre
senteda seachangein the mannerin which indi
gents chargedwith crimes would be provided
counsel. Gonewould be the pro bono method,
wherebynew attorneysto the barwould put in
their time representingindigents. In its place
was a state agencychargedwith the Constitu
tional obligation of providing counsel to indi
gents. How to turn the requirementsof Gideon
andBradshawinto realityhasbeenthe missionof
the Departmentof Public Advocacy over the
years.

Oneof the Nation’s LowestFunded
Public DefenderAgencies

In FY 97, DPA handledover 101,849casesat the
trial andpost-trial levels.Thiswasaccomplished
for $163 per case,oneof the lowest ratesof any
public defenderagencyin the nation.This repre
senteda 10%+ increaseover FY 96.

DPA doesnot receivea significantshare of the
criminaljustice dollar. In FY 98, DPA is receiving
only 2.79% of the total criminal justice budget.
This is slightly down from the 2.9% receivedin
FY 97. In contrast,Kentucky’s prosecutorsre
ceive 8.82%, over three times DPA’s budget.
DPA’s clientspaid $2,695,096of the $17,000,000+
budgetin FY 97.

DPA’s generalfund budget has beenstatic for
threeyears.Eachof the last threeyears,DPA has
receivedacontinuationbudgetof 3+%. Theonly
growthin servicesduring the last threeyearshas
occurredas a result of revenuebeing received
from our revenuesources,recoupment,the ad
ministrativefee,andthe DUI servicefee.As pre
dicted,the adventof revenueappearsto havere

suited in a stagnationof
increasesin statesupport
throughthe generalfund.

The impact of this level
of resourcesis dramatic.
Most of DPA’s full-time
attorneyshavecaseloadsof 50%-100%aboveof
nationalstandards.Louisville’s defenders’case
loads were 820 casesin FY 97. Lexington’s de
fendershad a caseloadof 632 per lawyer. Most
of the attorneysin DPA’s rural offices had case
loadsfrom 400-650.Theseheavycaseloadscause
dramaticturnoverandcreatean insurmountable
burdenfor the conscientiousdefenderattempting
to representhis/her clients in a reasonable
fashion.

This is particularly acute in juvenile court. In
1996, the Children’s Law Centercriticized DPA
in a law review article for the quality of repre
sentationbeing renderedin Kentucky’s juvenile
courts. DPA was criticized for having contract
lawyers untrainedin juvenile law, placing inex
periencedlawyers in juvenile court, and most
significantly doing little to solve the problem of
having too manyjuveniles going unrepresented
in juvenile court.

DPA’S 1998-2000BudgetRequest

DPA is trying to solve thesesignificantproblems
with a requestof $5.4 million additional general
fund dollarsduring the biennium.This is amod
est 15% budget increasewhich would raisethe
cost-per-caseto approximately $190. It would
allow for defendersto reducetheir unconscion
able caseloads.It would also accomplish the
following:

1. DPA would open 5 additional full-time of
fices, as well as expanding several existing
offices into surrounding counties.This would
enableDPA to cover 85% of the caseloadby the
full-time method.Presently,full-time prosecutors
serve in 64 counties,comparedto 50 counties
featuring full-time defenders.Under this plan,
the full-time method would be extendedto ap
proximately70 counties.Private lawyersserving
aspart-timepublic defenderswould continueto

Ernie Lewis
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servein the 50 countieswith 15% of the cases,as
well as servingas conflict lawyers.

Further, this plan would create a structure
wherebymost geographicalareasin Kentucky
would havea full-time office nearby.Finally, the

planwould ensureaccountabilityfor the increase

in tax dollars.

2. DPA would enhanceits representationin juv
enile court. This budget requestwould enable
DPA to lower caseloadsin many areas,thereby
allowingforbetterrepresentationby overworked
public defendersin juvenile court. The budget
requestwould create a position for a juvenile
trainer,therebyallowing DPA to concentrateon
training in this complexarea.Further,extending
the full-time method into additional counties,
with increasedtraining and accountability, is
expectedto increasesignificantly the quality of
representationin juvenile court.

3. DPA would be able to lower the high case
loads of defendersin Jefferson and Fayette
Countiesas well as in someof the rural offices.

4. The DPA lost funding for the Capital Post-
Conviction Branchin July of 1997.This occurred
when the JusticeCabinetendeda Byrne Grant
which hadpreviouslybeengiven to DPA to con
tinue the funding for the Kentucky Resource
Center, renamedthe Capital Post-Conviction
Branch. While the funding has been lost, the
responsibility for representingthe 31 men on
Kentucky’s death row continues. In order to
avoid the shameful lack of representationin
post-convictionof personson the southerndeath
row as is now the casein stateslike Texasand

Georgia,DPA is seekingto fund a modestCap
ital Post-ConvictionBranch.

Conclusion

It is my desireto havea reasonablyfunded,pro
fessional,high-qualitypublic defendersystemin
Kentucky.DPA plays a crucial role in our crim
inal justice systemby ensuringfairnessandthe
reliability of verdicts. We have been under
funded for too long. I encouragethe readersof
The Advocateto do everythingthey can to sup
port this budget requestas the GeneralAssem
bly is meeting.

Ernie Lewis, Public Advocate
100 Fair Oaks Lane,Suite 302
Frankfort, Kentucky40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: elewis@mail.pa.state.ky.us

. .......

PRELIMINARY TOTAL FIGURES

Population 3,624,606
DPA Dollars $12,019,041.95
Local Dollars $ 1,447,249.72
RecoupmentDollars . $ 902,635.76
Other Dollars $ 2,258,400.00
Total Dollars $16,627,327.43
Reported Cases 101,849
AverageCaseFunding ... $163.25
Fundingper Capita $4.59

ProsecutorsReceive$2 Million

In 1996 House Bill 160 provided
$2,091,300to Kentuckyprosecutorsto
convert22 part-timeCommonwealth
Attorneysfrom part-timeto full-time,
providingimprovedeffectivenessand
efficiency. Full-timeprosecutorscover
64 countiescomparedto 50 counties
coveredby full-time defenders.

Endorsements

DPA’s needfor additionalmoneyhas
also beenendorsedby the Northern
KentuckyChildren’s Law Center,the
Kentucky Bar Association,the Juv
enile JusticeAdvisory Boardand the
Governor’sCriminal JusticeResponse
Team.
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EwaldReceives NLADAAward

St.Louis, Missouri; December12, 199?- Louis
ville Attorney, Robert C. Ewald, a litigation
partnerwith Wyatt,Tarrant & Combssince 1972,
received the prestigious Arthur von Briesen
Award at the 75th Annual National Legal Aid
and DefenderNLADA Annual Conferencein
St. Louis, Missouri for his leadershipon behalf
of Kentucky’spoor in needof legal assistancein
civil and criminal cases.

TheAward honorsan attorneynot employedby
a legal servicesor defenderprogram who has
madesubstantialvolunteercontributions to the
legal assistancemovement.It commemoratesthe
first presidentof NLADA.

Ewald’s work in the areaof legal assistancefor
the poor beganin the early 1970’s whenhe was
appointeda memberof the Board of the Legal
Aide Societyof Louisville wherehe continuesto
servetoday. He was Chair and Treasurerof the
Boardin 1991 and 1992.

In 1970, therewere no public defenderservices
provided in Louisville. He joined with other
attorneysand organizedthe Louisville-Jefferson
County Public DefenderCorporation.

Ewald authored the first state-wide public
defenderstatute,whichbecamethe basis for the
establishmentof the statewideindigent public
defenderprogram,theDepartmentof PublicAd
vocacy.He wasthe first presidentof the Louis
ville-JeffersonCountyPublic DefenderCorpora
tion. Throughout his career, he has provided
theseenormousservicesto the causeof indigent
criminal defenseon acompletelyvolunteerbasis.

Mr. Ewald wasappointedon October2, 1990 by
then GovernorWallace Wilkinson to member
ship on the statewidePublic AdvocacyCommis
sion. He has servedon that Commissionsince
that time and hasbeenChair of the Commission
since1993. In his term as PublicAdvocacyCom
missionmemberandchair, hehasfacedanum
berof challengingissuesinvolving public defen
der leadershipin the state of Kentucky. Each
time he has advancedthe causeof the indepen
dentpublic defenderefforts in Kentucky within
the pragmatic realities of the current attitude
towardscrime.

He stands out as a personwho has provided
leadershipon behalf of Kentucky’s poor when
they facethe accusationof having committeda

crime. He standsout as a
personwho has made a
substantial contributions
in upgradingthe delivery
of indigent services
throughout the state of
Kentucky. He standsout
as onewho hasperseveredin leading Kentucky
to betterlegalservicesfor the poor for the last 27
years.

Dan Goyette,JeffersonDistrict PublicDefender,
presentedEwald with the NLADA Award in St.
Louis, saying,"Without hisdedicatedhardwork
and leadership, the quality of justice in this
Commonwealthwould not be what it is today."

Public Advocate Ernie Lewis observed,"Bob
Ewald is highly deservingof this recognition.
The KBA, the DPA, and the poor of Kentucky
are all the better for his commitmentto high
quality justice for the indigentaccused."

The Public Advocacy Commission

The 12 personCommissionconsistsof a repre
sentative from each of the law schools, and
membersappointedby the Kentucky Supreme
Courtandthe Governor.TheCommissionassists
the Departmentin insuring its independence
throughpublic educationaboutthe purposesof
the public advocacysystem,andhasbudgetary
and certain supervision responsibilities. The
CommissionChair is RobertC. Ewald of Wyatt,
Tarrant & Combs. Previous Commissionchairs
havebeenWilliam R. Jones,Professorof Chase
Law School andformerly its Dean; Anthony M.
Wilhoit, former Kentucky Court of Appeals
Chief Judge; Max Smith, Frankfort criminal
defenseattorney;and PaulaM. Raines,Lexing
ton criminal defenseattorney.

CommissionMembers

Mary Bennett RobertW.Carran
SusanStokley-Clary RobertC. Ewald
MargoGrubbs Currie Milliken
RobertaM. Harding BarbaraB. Lewis
Donald Keith Kazee Paul E. Porter
JohnR Leathers JohnRosenberg

........
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AuntSophie’sStory

I said to you that I didn’t like the idea of "killer
cross." I said that I didn’t think that a killer
cross,especially in a deathpenaltycase,was a
very effective way to do it. And I said that you
shouldlook for gentler,morepersuasivewaysto
cross-examine.Thesecasesare unlike any other.
Deathpenaltycasesare not like multiple defen
dant conspiraciesor prosecutions.Cross in a
deathcase is unlike crossexam of snitchesor
narcoticscops.The karmaof courtroom,the feel
ing of the trial, the dramais intenselydifferent.
The jurors’ attitudes with expectations, the
weight of their task is different. And we must
learn to responddifferently.

Last eveningwe were standingaround talking
abouthow this world of criminal defense,espec
ially deathpenalty defense,eats us up as law
yers; how it tears us apart; how it makesus
angry;how it causesus to be furiouswith judges
who just don’t seemto care; how it makesus
outragedat prosecutorswho cheat,who put on
perjuredtestimony and who hide Brady mater
ials; how we’re angry with cops that lie in their
reportsand testimony;how we’re disappointed
by jurors who just don’t seemto care;how we’re
confoundedwith newspaperand television re
porterswho just don’t really get it. I suggested
that the story of my Aunt Sophiecould help us
dealwith someof that anger.

When I was a little boy, not older than 4 or 5,
we were having Shabbosdinner in my grand
father’sapartmentFriday night dinner,Sabbath
dinner. It wasn’t unusualfor Aunt Sophieto be
there becauseshe was there whenever I was
there. She was a gnarled, mean, old woman
whosehandswere twisted, whose face always
looked like she’djust hada badmartini. She was
alwaysdoingthat gesturesa backhandmotion.
I said to my father, in 4 year old innocence,"I
really hateAunt Sophie."

My father who was a gentle man, I think the
only time in his life that hedid this, grabbedmy
arm with such force that I probably havemarks
on it to this day and pulled me into his father’s
bedroomand closed the door. He openedup a
chest that was at the foot of the bed, rifled
throughit andcameup with a newspaperarticle
from a Berlin, Germanynewspaperfrom the

mid-1920’s. In that article was a picture of
Sophie Hersch, who was a young, beautiful,
mid-20s, concert pianist with gorgeoushands
and the most beautiful young face. And my
father explainedto me that this woman,a sur
vivor of the death camps, was twisted and
turnedandmiswroughtby hatredbecauseof her
experiencesin life and that I should never hate
her, say that I hateher andhe would nevertol
eratesuch a thing.

That lesson,as a very young child, has stayed
with me all of my life. It is why I hatethe death
penalty;it is why I do not like prisons;it is why
I urgeyou that kind of hate, that kind of churn
ing inside, can turn all of us into things we arc
trying to fight.

I ‘m not suggesting,for a moment,that when a
prosecutorhides Bradymaterialsthat wehaveto
love him with kindness.I’m not suggestingthat
when a police officer perjureshimself, that we
turn the othercheek.I’m not sayingthat whena
judge is unfair or racist, that we should let that
unfairnessor racism go without challenge.I am
suggestingthat thereare ways to combat these
evils that do not involve hate; that do not in
volve a wrenching and rotting of our spirit,
which is really a spirit of life, a spirit of
redemption,aspirit of hopethatought to inform
the whole anti-deathpenalty movement.

JED STONE
fed Stone,Ltd.
434 WestOntarioStreet,Suite400
Chicago,Illinois 60610
Tel: 312 943-7881
Fax: 312 943-7978

Jed Stone
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Understanding SevereTraumatization

Emotional, physical or psychologicaltraumatic
experiences,particularly chronic and/or severe,
early traumas,often leave long lasting psycho
logical consequencesin their wake. This trau
matic legacy takesmany forms: Traumasurviv
ors can react dramatically to undetectableor
slight provocation, or respond to recollected
imagesof horror in their headsthat otherscan’t
see,ratherthan their externalenvironment.Some
survivorsof traumamay appearemotionallycal
lous, detached,and distrustful of others, or
expressrage and apparentlyundueaggression,
but show little or no remorse.Peoplewho have
beentraumatizedmay alsodisplayextreme,fluc
tuatingemotions,and mayalternatebetweenex
tremedependencyand markeddisconnectionin
their relationshipswith others.Theymaydisplay
little regard for their own or others’ safetyand
well-being. When thesebehaviorsare not inter
pretedin the contextof theperson’spasttrauma,
they appeardisagreeableor odd at best, and
reprehensibleat worst. The shameand secrecy
surrounding traumatic experiencecompounds
this predicament,with individuals rarely dis
closingthe historieswhichwould provide mean
ing and context for their actions. A traumatic
experiencemay so profoundly alter an individ
ual’s feelings, thoughtsand reactions,forming
andshapingthe person’spersonalityandway of
relating to the world, that evena distant past
event can dramatically influence present day
experienceandbehavior.

Traumatic experiences,particularly when they
are prolonged,severeandhappenduring child
hood,disruptbasichumanemotional,cognitive,
and physiological processes,resulting in per
vasive, far-reachingconsequences.However, in
spiteof the broadreachof traumaticinjury, it is
often difficult to identify and understandthe
traumaticorigins of the problems manyvictims
have.In this article,we aim to provide a context
in which to understandthose individuals for
whomthe wakeof traumahasled to destructive,
debilitating actions and reactions. We first
providean overviewof the definitionof a poten
tially traumatizingeventandits effects, thenwe
discussthe particularrisks of chronic childhood
trauma which are pertinent to this discussion.
The bulk of the paper is devotedto describing
how traumaticexperiencecan disrupt the opti

mal functioning of our cognitive, physiological
andemotionalsystems.We concludewith abrief
overview of someof the potential long-term ef
fects of traumatic experiencesmost relevant to
our understandingof destructivebehavior,foc
using particularly on hypersensitivityand reac
tivity, andconsciousand unconsciousefforts to
avoid traumaticmemoriesand feelings. Placing
a client in the context outlined here may help
seemingly inexplicable actions become under
standable.

What is a traumatic experience?

According to the Diagnosticand Statistical Man
ual for Psychiatric Disorderscriteria for Post-
TraumaticStressDisorder,a potentiallytrauma
tizing event is one in which an ‘individual ex
perienced,witnessed,or was confrontedwith an
eventor events that involved actual or threat
eneddeathor serious injury, or a threat to the
physical integrity of self or others"seeDSM-IV,
APA, 1994.The DSM criteria also specifya sub
jective responsethat is characterizedby fear,
helplessness,and/or horror. Researchand clin
ical observationindicatethat the rangeof events
falling under this classificatione.g.,physical or
sexual assault/abuse;witnessing violence to
others;sudden,unexpecteddeathof a loved one;
severe physical and emotional neglect evoke
severalcharacteristicresponsesfrom the individ
ual: a the experienceof extreme,overwhelming
emotionse.g., terror, helplessness,horror, rage,
shame;b heightened,sustainedphysiological
arousal;and c the shatteringand/or distortion
of basic beliefs andassumptionsthat are neces
sary for us to function optimally in the world
e.g., that thereis somesafety and predictability
in the world, that the self has somepower and
worth, that some people are good and
trustworthy.

To be traumatizedis, by definition, to have the
untenablehappen;a victim is left with the al
most insurmountabletask of making senseof
and coping with somethingthat is overwhelm
ing,beyondcomprehension,inherentlyunaccept
able. For example, a boy who watched his
motherbeing beatenand rapedexperiencesde
bilitating fear, along with incapacitatingshame
and guilt at not havingrescuedher evenin the
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casewhere any effort on his part would have

been futile. He may be left with a profound
senseof danger and lack of meaning in the

world, alongwith a malignantsenseof self, that

may precludehis ability to form mutually sat
isfying relationships,find meaningfulwork. The

potentially devastatingimpact of traumacannot
be overemphasized.

The natureand courseof post-traumaresponse
is of coursevaried and complex,shapedby a
host of factors e.g., severityand frequencyof
traumatic exposure,age of victimization, level
andnatureof pre-traumafunctioning,and char
acteristicsof the recoveryenvironment[Green,
Wilson, & Lindy, 1985.Certainlymanyvictims
are fortunate enoughto have the internal and
externalresourcese.g., emotional support,ef
fective coping skills, a history of positive
relationshipsnecessaryto cope with horrible
events in such a way that their adjustmentis
relatively smooth,resulting in few, if any, long-
term negativeeffects. Others,however,are not
so lucky due to characteristicsof the events
themselves,their developmentalhistory, or the
environmentin which theystruggleto copewith
theseexperiences.Often traumatichistories are
compoundedby additional stressorse.g.,pov
erty, oppressionand the occurrenceof addi
tional traumatizingevents,significantly reducing
the possibility of successfulrecovery.

We will focus here on the kinds of lingering,
debilitating difficulties somevictims experience
in order to providea contextfor understanding
andempathizingwith peoplewhose traumatic
historieshaveshapedand altered their lives in
destructive ways. see Herman, 1997; van der
Kolk, McFarlane, & Weisaeth, 1996, for more
extensive discussions of the range of post-
traumaticsequelaeand factorsof risk and resil
iency. Although we include in our discussion
those characteristicswhich fall under the diag
nosticcategoryof post-traumaticstressdisorder
PTSD, we describe here a broader array of
damageanddysfunctionthat is often associated
with severetraumatizationandis notadequately
describedby the diagnosticcategoryof PTSD.

When the victim is a child.

Although detaileddiscussionof the rangeof fac
torsthatimpacttraumaticrecoveryis beyondthe
scopeof this paper,we highlight one of parti

cular relevance:the age at which victimization
occurs. Trauma that occurs during adulthood
burdensan already formed personality. How
ever,traumathat occursduringchildhoodoften
alterstheverycourseof personalitydevelopment
Herman, 1997. During childhood,we are just
beginningto developthe capacitiesthat help us
functionandthrive in the world: weare learning
how to understand,manage,and regulateour
emotional experience;we are developing our
views of the world andourselves;we are form
ing attachmentsandblueprintsof relationships
that will be the basis for all our future inter
personalrelationshipsand the neuralpathways
and biochemicalpatternsof our brains are being
established.Prolongedvictimization and/or re
current exposure to horrible, overwhelming
events shapethese emergingabilities in ways
that profoundly impact the courseof our future
development.Suchexperiencesmay precludethe
developmentof healthywaysof copingwith our
emotions,or functional views of the world, our
selves,and relationships,all deficits which will
significantlyaffecteverysubsequentreactionand
interactionwehave.Researchershaveevendem
onstratedthat our brains will not adequately
acquire capabilities we take for granted e.g.,
beingableto talk aboutour feelings,think before
we act, regulateour impulses if we do not re
ceive theappropriatestimulationwarmth,atten
tion, control over our environmentsat certain
critical periodsof developmentPerry, 1997.

Children are also more vulnerable to the nega
tive effects of trauma becausethey have less
power than adultsandthey are lessable to find
means of escaping,or even comprehending,a
traumatic situation,leaving them more suscep
tible to feelings of helplessness,arguably the
core traumatic emotion. Children who are
abusedwithin the family are placed in a parti
cularly untenableposition: the adultsthey must
rely on to meet their basic physical and emo
tional needshavebetrayedthem.They are faced
with dramatically conflicting imperatives: the
powerfulhumandrive to attachto a caregiver,to
rely on someone,to bond, and the needto pro
tect oneselffrom abuseandmakesenseof a sit
uation which defies comprehension.How can
this person I rely on, trust and love do such
horrible things? How cansomeonewho is sup
posedto love me treatme thisway? Theabsence
of satisfactoryanswersto thesequestionsand/or
their probableanswersin the direction of self-
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blame profoundly shapesa child’s senseof the

world, relationships,and, perhapsmost trag

ically, his/herown self-worth.

A naiveobservermight expectchildhoodevents

to be moreeasily forgotten,"put in the past," so
the victim can "move on." However, thereis
evidencethat, for many individuals, traumatic
memoriesdo not fadewith the passageof time.
For some they will become "integrated" and
modifiedby subsequentexperienceandlearning,
therebylesseningtheir emotional intensity and
functional impact. But, in the absenceof these
reparative and transformativeprocesses,they

will remainasemotionallyvivid as the day they
were experienced.Thus, managinga traumatic

event involves coping not only with the event

itself, but also with the enduranceof that event
inside oneself -- the intense feelings, graphic
images, and life-altering thoughts that persist
long after the eventitself haspassed.Becausewe
are accustomedto the waynon-traumaticmem
ories gradually decreasein intensity and sal
ience,we might minimize or underestimatethe
impact of a horror that doesnot dissipateover
time. To understandthe experienceof a trauma
survivor, we must imagine what it would feel
like to continue to relive an unbearableevent,
with all of its concomitant horror, fear, and
helplessnesswithout our volition even years
after the eventis past.

The impact of traumatic experience on the
individual.

Researchersand clinicians recognize that the
psychologicalconsequencesof traumaaffect mul
tiple domainsof functioning: emotional,cogni
tive, physiological. In each area, traumaticex
periencedisruptsand dysregulatesthe delicate
balancethat allows eachsystemto respondop
timally to incoming information. Thesedisrup
tions in intrapersonal processesreciprocally
interact with the interpersonal ruptures that
accompany traumatic experiencee.g., loss of
trust in significant others, shame-inducediso
lation from others with eachdeficit potentially
exacerbatingthe others in an escalatingcycle.
Within this traumagenic internal and inter
personalcontext,somevictims cometo behave
in waysthat are self-destructiveand/ordestruc
tive to others.We describebelowhow traumatic
experiencealtersour thoughtsand perceptions,
our physiology,and our emotionality.We then

discusssomeof the long-term consequencesof
theseexperienceswhich helps explain the men
andwomenwhoseliveshavebeennegativelyef
fected by traumaticexperience.

Effects on Thoughts and Schemas

How weconstruct and organize our experience.

What eachof usperceivesas "real" in the world
is actually a compositethat is a product of our
selectiveattention to information and our sub
jectiveinterpretationof that information.In other
words, we constructour reality - through the
developmentof "schemas.’Schemasare the en
during mental structures- mental maps - that
help us makesenseof the immenseamount of
information that continually confronts us. We
develop theseschemasat both consciousand
unconscious,micro and macro, levels. Schemas
guide us in areasthat range from trivial and
concretetasks to the mostmeaningfulquestions
about our senseof self and the world. For in
stance,whenwe encountera new baby,our ac
tions are guidedby our schemas:If we havehad
extensiveprior experiencewith babieswho enjoy
being tickled, we are likely to tickle this new
baby; if the babiesweknow prefergentlerplay,
we may rock this babyand sing to it. Our reac
tion is more heavily basedon our prior exper
ience than on new information about this parti
cular baby. Ideally, however, if this baby re
sponds counter to our expectations,we will
searchout alternative strategies,and alter our
schema.In thisway,our expectationsandknow
ledgebaseour schemasare molded by our ex
perience,and our behavioris in turn guidedby
theseschemas.Theseschemasguide our inter
pretationof and reaction to events in our en
vironment,reducingthe mental work involved
in making assessmentsand decisions.However,
this expediencybrings with it the risk of misper
ception or distortion: if we expect the baby to
like being tickled, we are considerably more
likely to notice indicationsthat s/he is enjoying
this activity than we are to note any contra
dictory information,andwe might nevertry out
her favorite gamesif they are not representedin
our schema.Ourmethod of cognitive processing
containsa danger within it: The mostefficient,
definitiveway to processinformationis through
rigid adherenceto schemas.However, rigid, ex
tremeschemaslead to rigid andoftenmaladap
tive ways of behaving.Rigid schemasareoften
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inaccurate,distorted, or negative,all of which
lead to problematic actions. For instance, a
caretaker’sschemathat babiesdon’t need to be
playedwith at all would haveprofoundly detri
mental consequencesfor the baby of that care

taker.On the otherhand,overly flexible schemas
wouldn’t providesufficiently clearandautomatic
guidelinesfor functioning.

In addition to these types of specific schemas
regarding various situations and events, we
developmorecentralschemaswhichencompass
our perceptionsand expectationsof ourselves,
the world, and other people. It is generally
acceptedthat certainbasic schemasallow us to
function optimally in the world Epstein, 1994;
Janoff-Bullman, 1985; McCann & Pearlmann,
1990. In general, people need to have some
senseof safety in the world and to feel they can
rely on themselvesand others to ensure that
safety. Also, people need to have a senseof
self-worth and to feel valued by those people
they trust. Further, peopleneed to believe in
sometype of order,meaningand fairnessin the
world, that things happenfor a reason,that life
is not totally capricious.Thesebasicassumptions
are what enableus to interactproactively,plan-
fully, and positively in the world, developrela
tionships,care for ourselvesandothers,explore
new places,and treatothersfairly. For instance,
becausewe believe that we can trust some
people, we act in trusting ways with them,
which increasesthe chancesthey will be deserv
ing of this trust. In this way schemasare
self-fulfilling prophecies.

How we process information
inconsistent with our schemas.

that is

We are oftenconfrontedwith information that is
inconsistentwith our existingschemas,both our
central, basic, schemasand our more specific,
concreteschemas.When this occurs, oneof two
things must happen.Either we must alter the
incoming information so it remainsconsistent
with the schema,in which caseour schemare
mainsunchangedreferredto asassimilation,or
we must modify our schemaso that it encom
passestheinformationat handaccommodation.
Referringbackto our prior exampleof the baby:
assimilationwould be occurring if we interpret
the babies’cries as squealsof gleeso this event
is consistentwith our "babieslike to be tickled"
schema.Or, we might mote appropriatelyac

commodatethe information that this baby is dif
ferent by altering our schemato "some babies
like to be tickled and this one doesnot." Our
psychologicalequilibrium is in part maintained
by our ability to balancethesetwo processesof
assimilation and accommodationso that our
schemasgrow and positively reflect reality but
we also maintain a relatively consistent view of
the world. In otherwords, we do bestwhenwe
are able to establish and maintain flexible,
positive schemas.

Clearly, our processof maintaining cognitive
homeostasisis quite complex and multifaceted.
We need to makemeaningof our world, to un
derstandit, to developexpectationsand beliefs
that will guide us andhelp usefficiently organ
ize incominginformation.However,if our beliefs
are too rigid, definitive, negative,absolute,they
will leadto distortions.We must interpretinfor
mation in light of our schemas,yet at times we
need to reassessour schemasin light of our ex
perience.And we mustgenerallymaintainsome
faith in ourselves,the world, and others.How
ever, if this faith is extreme,or overstated,it may
lead to dangerousbehaviors,or may be easily
shattered.Traumatic experiencesrupture this
homeostasisat nearly every level.

How traumatic experience disrupts
cognitive equilibrium.

our

Ourneedto understand,comprehend,andmake
senseof experiencesis dramaticallyheightened
whenevents are emotional, overwhelming,un
predictable, and challenge our central, basic
schemas.A traumavictim is confrontedwith ex
periencesthat cry out for comprehension,for
schemaswhich will structureand order them,
for somesenseof meaningand purpose.Yet the
overwhelmingly negative nature of traumatic
events make them difficult to reconcile with
positive, coherent,agentive views of self and
others.Often, profoundcontradictionsexisteven
within the event itself: a father is affectionate
and loving, yet violates a child claiming it is her
fault, then apologizesprofusely and sayshow
much he loves her. There is no simple construc
tion of this event thatcan maintainpositivecore
assumptionsandadequatelyexplain the entirety
of the victim’s experience.

Nonetheless,humanbeingsneed to maintain a
coherentunderstandingof reality. The lack of
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clear positive answersin a traumaticsituation
drives the victim to develop or alter his/her

schemato explain what is happening.It is im
portant to note that this processis happening
instantaneously,outsideof awareness,while the
victim is in a stateof hyperarousalthatinterferes
with any form of reasoned,analytic thoughtas
describedbelow. In this state, the victim is
vulnerableto embracingdefinitive,extreme,neg
ative schemaswhich are consistentwith what is
happeninge.g., they are helpless, they are to
blame,the world is unfair. Often a victim will
embraceonenegativebelief, which will serveto
protect several other positive beliefs. For in-
stance,blamingyourselffor what your fatherhas
done to you preservesyour trust and faith in
him. Oncethesebeliefs havebeenadoptedin a
stateof extremeemotion, they exert a powerful
influence on subsequentbehaviorand adapta
tion. The rigid, extremenatureof thesenegative
schemasinterfereswith the incorporationof new
information,contributing to their maintenance.

In casesof chronic developmentaltrauma,more
positivefundamentalschemase.g.,the world is
safe,hasmeaning,peoplecanbe trusted never
evenhave the chance to develop. Insteadthe
child, basedon her/his experiences,may form
primary beliefs that the world is unsafe, that
people cannot be trusted, that fairness should
not be expected,and that there is something
fundamentallywrong with her/him, and that
s/hehasno future. How can this child form a
meaningful, positive connectionwith another
personwhen this is what s/he expectsto find?
How will s/he learn to follow the rules of
society,whentheserulesapparentlycontain no
justice or evenpredictability for her/him and
whens/he cannot imaginea future?Theseneg
ative assumptions will color every future
interaction,both in terms of what the survivor
perceivese.g.,misconstruinghelpful behavioras
malevolentlymotivated,andhow the survivor
acts e.g., hurting othersbefore they can hurt
him/her.

However,humanneedsare remarkablyrobust,
and thebasichumanneedto relate to others,to
ventureout into the world, evento value one
self, doesnot completelydeterioratein the con
text of thesenegative schemas.Unfortunately,
this may only lead to further difficulties for a
trauma survivor. The survivor is motivated to
act in ways that are inconsistentwith her/his

negativeschemas,andis thereforeactingwithout
the guidanceof adaptiveschemas.S/heis atrisk
then of forming a relationship with someone
who is untrustworthy, because s/he hasn’t
formed a seriesof guidelines for determining
whether someoneshould be trusted. Without
this type of schema,signalsof dangermay easily
be overlooked, increasingthe risk of revictim
ization, further confirming negative schemas.
Similarly, a survivor might find him/herselfin
a dangeroussituation becausehis/her extreme
view that every situationis fraughtwith danger
precludesthe ability to adequatelyassessand
ensurerelative levels of safetyand self-protec
tion. The survivor often oscillates betweenex
tremes in relation to his/her environment- at
timesacting like a daredevil,at other timesbeing
cautiousand overly careful;at times indiscrim
inately seekingconnection,at other times being
isolative.The rigidity with which theseschemas
havedeveloped,coupledwith the physiological
and emotional constraints discussed below,
greatly interfereswith the survivor’s ability to
find any middle ground in his/her cognitive
constructionof the world - eachextremedrives
the opposingextremein an endless,self-perpe
tuating cycle. e.g., the inevitable negative
outcomewhen a survivor acts without consid
erationof safetyconfirms beliefsthat the world
is unsafe,furtherrestrictingsubsequentbehavior,
increasingthe needto finally break out of that
constraint,etc.

Effects on the Brain

How we maintain biological equilibrium.

Our brainsinvolve multiple, intricate, intercon
nectedsystemsdesignedto detect internal and
external stimuli, identify and interpret them,
integratecomplexinformationcoming from mul
tiple sources,and motivate appropriateaction.
Contrary to commonbelief, the humanbrain is
not a fixed, unchangingorganbut ratherdevel
opsand is shapedin an ongoing fashion by the
environment. Each environmentally triggered
physiologicalreactioncausesa chainof eventsin
the brain e.g., releaseof neurotransmittersas
information is passed from one system to
anotherstimulating the releaseof other neuro
transmitters.Elaborate checksand balancesreg
ulate theseeventsin an effort to maintainhom
eostasisin the brain’s chemistry;in this way the
brain remainspreparedto detectfuturenew
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information and process it accordingly. For
instance,upon detection of threateninginfor
mation,catecholeminesare immediatelyreleased,
preparing the organismfor quick unreflective
responsesof fighting or fleeing. Simultaneously,
other regulatoryneurotransmittersare released,
in order to return the organism to baseline
whereit is preparedto carefully assessfurther
incoming information. Higher cortical activity
thinking andreasoningfurtherhelpsto modu
late andregulatethe moreprimal fight or flight
response.In this way we are able to quickly
jump out of the way of a moving bus without
first deliberating,yet shortly afterwardare able
to carefully look both ways,calculatetherelative
speedof oncoming traffic and thereforesafely
ventureacrossthe street.Onceon the otherside,
we are able to reflect on this experience,learn
from it, and thereforepotentially avoid future
dangers. The initial fight or flight response
enablesus to establishimmediatesafety;deliber
ation at that point would be fatal. However,the
subsequentregulatorymechanismsarewhat en
ableus to continuefunctioningin theworld, and
to learnfrom our experience.

How traumatic experience disrupts our
biological equilibrium.

Justastraumaoverwhelmsournaturalcognitive
regulatory systems,it can also short-circuitour
biological regulation.Traumaticexperiencepro
ducessuch a strongandoverwhelmingfight or
flight response,that it compromisesour brain’s
regulatory functions, with negative long-term
consequences.Evolutionarily, it has been es
sential that the brain’s responsesto threatsof
harm are immediateand extreme. If a saber-
tooth tiger approachesyou, unlessyou immedi
ately perceive the dangerand are activatedto
run or fight, youwill die. Dangerouseventsthus
evokepowerful responsesfrom ourbrain, send
ing massiveamountsof neurotransmitterscours
ing through the structuresof our brain,resulting
in a cascadeof hormonesand resultantbodily
sensationsrapid heartbeat,sweating,increased
blood pressure,attentionalconsequencesnar
rowing of attention, heightenedawarenessof
threatcues, lack of attentionto unrelatedcues,
andmotoric responsese.g.,heightenedability to
run or fight. For discretedangers,this is quite
functional, the individual is able to attendto the
necessaryinformationat hand,enact the appro

priate behaviors to ensuresurvival and then
returnto baselinefunctioning.

However,chronic dangerproduceschronicacti
vation of what was likely intendedas a rapidre
sponsesystemsandthe long-termconsequences
of thesereactionscanbe damaging.Researchhas
shownthat chronic exposureto traumaticstress
- to the hormonesandneurochemicalsthat are
releasedwithin us in reactionto it - impacts the
brain’s chemistry and physiology. Individuals
with a history of chronic traumaticexperiences
exhibit increased levels of baseline arousal,
heightenedphysiologicalreactivity to both tra
uma-relevantandneutralinformation, increased
levels of catecholomines e.g., adrenaline,
dysregulation of regulatory neurotransmitters,
and increasedlevels of neurochemicalsendo
genousopioids which may be associatedwith
emotionalnumbing.Theseeffectsmay evenhave
a structuralimpact on the organsof the brain.
For example,stresshormonesmaycauseactual
cell death in the hippocampus,an area of the
brain that plays an important role in evaluation
and consolidation of new information to be
storedin memory seevan der Kolk, 1996, for a
review of the biological effectsof trauma.

So, after chronicexposureto overwhelming,ter
rifying experiences,an individual’s physiology
may be alteredso that they remain in a stateof
readinessto perceivethreatandact immediately.
Thesealterationsmay interferewith the brain’s
ability to process information completely by
short-circuiting the balancedrelationship bet
weenprimal immediaterespondingand higher
cortical reasoningandanalyzing.Usually,infor
mation travels through an intricate network of
brain cells neurons that begins by registering
sensoryinformationin the most "primitive" parts
of the brain. It then continues through other
partsof the brain -- suchas the amygdala-- that
assignanemotionaltoneto the information,and
thenthreadsits way into the mostevolutionarily
advancedpart of the brain, the neocortex,where
the information can be integrated with the
brain’s most complex forms of functioning such
as the ability to reason and the ability to
transformexperienceinto language.In a stateof
arousal,this systemis short-circuitedin order to
facilitate rapid response.Thus, in a crisis, sen
sory stimuli such as hearingan angry tone of
voice or seeing a hostile facial expression
immediatelysignalbodily responsesthatprepare
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for action, with little or no cortical mediation.
This may compromisean individual’s ability to
control their reactions; it is through cortical
activity that we reason, weigh options, and
deliberate.When we remain in a constantphy
siologicalstateof readiness,we are alwaysready

to jump out of the way of the bus evenwhenit
wasn’treally going to hit us, but far lessableto
assessrelative danger and determinea safeop
portunity to makeour way acrossthe street.This
over-reactionto threatcanbeeasily triggeredby
remindersof a previoustraumaticexperience.

This reduction in cortical mediation yields per
vasivepsychologicalconsequences.As described
above,being confrontedwith a traumaticevent
providesan immensechallengeto our meaning-
making structures,our schemas.However, the
depletion of cortical involvement significantly
impedes our ability to negotiate such a chal
lenge. Not surprising,then, that a trauma sur
vivor has difficulty developing or maintaining
the type of complex schematicstructuresthat
might providemeaningfor the experiencewhile
still maintainingnecessarypositiveassumptions.
Lack of cortical mediation similarly interferes
with the survivor’s ability to regulate his/her
emotionalexperience,as describedbelow.

Effects on our Emotions

The function of emotions and emotional
regulation.

Our emotional responsesprovide us with es
sential information about our environmentthat
motivatesour actionsand helps us to function
effectively in the world. Each emotion brings
with it specific information and physiological
reactionswhich guide our actions.Just as cog
nitive andphysiologicalbalanceandflexibility is
important for our well-being, so is emotional
regulation.We needto be ableto recognizeour
emotional responses,understand them, and
modulate them. We want to be aware of our
feelings, but not be compelled to action solely
based on thesefeelings. The balancebetween
amygdalaresponsesand higher cortical rea
soningdescribedabove is one of the ways that
we achievethis regulation. Ideally, we exper
ience our emotions,but analyze and interpret
them beforeacting.

Traumaticexperiencestypically evokepowerful,
overwhelmingfeelingsof fear, rage,helplessness,
grief, guilt, shame and alienation which can
causeuncontrollablebehavior.Moderatelevels
of these emotionsoccur in everyday life, and
individuals are usually able to cope with them
through a variety of processeswhich involve
some combination of experiencingenduring
them,expressingand/or sharingthem,and un
derstandingthemuntil they graduallylessenand
abate.The key here is balance.Denial andsup
pressionof emotion is no morehealthy than is
completeabandonmentto one’semotional state.
In general,most peopleare able to maintain a
stateof emotionalequilibrium in which they are
responsiveto events,butnot overcomeby them.

How traumatic experience disrupts our emo
tional regulation.

During a traumaticexperience,emotionsare so
unbearably intense, intolerable, and over
whelming that they eitherdeactivateor defy our
normal copingstrategies.For example, horror,
fear, helplessness,shame, and despair that
accompaniesbeing rapedby your favorite uncle
outstripsnormalregulatoryresponses.However,
humanbeingsdon’t justceasetrying to respond
effectively to their environment.Dramatic forms
of emotionalexperiencesinsteadinvoke equally
dramatic forms of emotional regulation, often
outside of awareness.Rather than the typical
vacillationbetweensomedegreeof emotionality
andsomedegreeof regulation,resulting in an
optimal balancebetweenthe two; traumaticaf
fectsusually result in extreme,absoluteregula
tion and constriction, prompting an extreme
vacillation betweenall-consumingemotionality,
anddisrupted,apparentlyabsentemotion.Under
ideal circumstancesi.e., normal bereavement
socialmechanismsandsupportprovidea wayto
move back and forth betweentheseextremes,
graduallyprocessingthe feelingsandmeanings
of the event until they lessenin intensity and
equilibrium is re-established.Trauma,however,
is more extremethan a normal stressorandwe
haveno establishedsocialprocessesto dealwith
it. Hence,moreextremestrategiesareoftenused
and, moreimportantly, in the absenceof mean
ingful social assistance,often maintained.The
most serious consequencesof traumaticexper
ience comefrom the enduranceof what are "in
tended" to be brief responses..Dissociation
providesan excellentexampleof this.
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Dissociation and emotional numbing.

During traumatic experiences, victims often
reportexperiencingthemselvesas separatefrom
their bodies,sometimeswatchingfrom aboveor
from the corner of the room. In these de
scriptions,the victim becomesandobserverand
is no longer experiencing the emotionsof the
personwho is in the processof beingvictimized.
S/hecan seeeverythingthat is happening,and
may even know how the victim is feeling, but
the act of dissociation protectshim/her from
actuallyexperiencingthe overwhelmingemotion.
This is a highly effective form of respondingto
unbearablefeeling in the moment as it greatly
reducesthe intensity of emotion. However, re
cent studiesindicatethat these responsesmay
havedetrimentallong-termpsychologicalconse
quencesand are an importantpredictorof sub
sequentpost-traumaticsymptomatologyseevan
der Kolk, van der Hart, & Marmar, 1996, for a
review.

Another extremeemotionaladaptationusedby
traumavictims is emotional"numbing." Victims
commonlyreport feelingshockedor "numb" dur
ing victimization,particularly whenit is chronic
andprolonged.Someresearchershavesuggested
that secretionof endogenousopioidsmaybe as
sociatedwith this responsevander Kolk, 1996.
It is unclearwhetherreportsof numbingindicate
actual deficits in emotionality or if they instead
indicate an overwhelming,undifferentiatedre
sponse that the victim cannot identify or
acknowledge, and so construesas numbing.
Again, this numbing is an effective meansof
managing the initial traumatic impact since it
lessensalthoughdoesn’t eliminate emotional
intensity. However, again numbing does not
seemto-leadto long-lastingrelief andit can lead
to long-termimpairment.

Both numbingand dissociationmayfirst emerge
during a traumatic experience,but they often
remain as commonemotional regulation strat
egiesin thewakeof trauma,interferingwith sur
vivors’ recovery.Althoughbothstrategiesorigin
ate in responseto extremeemotions, they be
comehabitualandare thenelicitedby a rangeof
emotionalexperiences.A rapesurvivormayfind
that during a stressful conversationwith his
mother,hehas"checkedout" andis experiencing
himself as acrossthe room,not following much
of the conversation.Theseresponsesleave the

survivorunawareof hissurroundings,unableto
respondoptimally to his environmentregulate
his reactions,and ironically even more vul
nerableto threat. Dissociation hasbeen impli
catedin the prevalenceof revictimizationamong
rape survivors Cloitre, Scarvalone,& Difede,
1997. Ironically, one lives through a horrible
eventin part by separatingoneselffrom it, and,
as a result, comesto easilydissociatefrom real
ity, increasingrisk for more painandsuffering.
Thesewaysof respondingalsoexacerbateone’s
senseof confusionand inability to makesenseof
events.

Habitual numbing and emotional constriction
bring with them their own uniquedisruptionsof
recovery and adaptation.Particularly for male
survivors, who are socialized to control and
constrict virtually all emotional experiences
except anger Lisak, Hopper, & Song, 1996,
overwhelming, dysregulatedaffect elicits re
peated, constant efforts at constriction and
concealment.Througha varietyof processesthat
we are just beginning to explore e.g., opioid
mediation,chronic overarousalresulting in the
depletionof emotional resources,detachment,
isolation andalienation from othersmotivated
by shameand fear [see Litz, 1992, for an ex
tensivediscussion],traumasurvivors often ap
pear numb, remote,distant, or emotionallycal
lous. While at a funeral of someonethey know
they loved, survivors will describe feeling
empty, vacant,"knowing" they should feel sad
but having no experienceof that emotion. This
disruption in naturalemotional reactionsalien
atesthe survivor from his/her own feelings as
well as from other people. Often other people
will interpret these reactions as indicative of
disinterestand callousness.A lifetime of trying
to quell overwhelmingemotions and maintain
safety in a world perceivedas dangerousmay
evoke an externalpresentationof callousness,
but, underneaththis exterior, a cauldron of
intense,unmodulated,overwhelmingfeelingsre
sides. This may explain why some defendants
displayno emotionalresponsewhenthey hear a
jury sentencethem to death; they have spent
yearspracticing this form of emotional protec
tion andcan not helpusingit at this momentof
profoundstressanddespair.
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Disruptionsin describingan emotionalevent.

One of our mosteffective waysof regulatingan
emotionalexperienceis throughlanguage.As we
describean event, recall the emotionswe felt at
the time, and discussthe thoughtswe werehav
ing, we are integrating this experiencemore
fully, making meaningof it. We are also engag
ing thosestructuresin the brain associatedwith
regulationof emotionand behavior, enhancing
the connectionsbetweenthe emotionalmemory
and higher cortical processes.As we verbally
examineour emotions,the feelingsare simultan
eouslyaccordeda place in our consciousmental
structureandtemperedby the wordswe assign
them.Describingour feelingsalso allows others
to understandandvalidateour emotionalexper
ience,reducingthe isolation that otherwisemay
exacerbateour emotionaldistress.

Unfortunately, traumatic events are not easily
describedfor a variety of reasons.Descriptionof
theseexperiencesis likely to evokeintolerably
painful emotionsandmemoriesthat the survivor
has been trying desperatelyboth consciously
and unconsciously to avoid. Also, traumatic
eventsoften engendershame,dueto the degrad
ation and utter helplessnessthe individual was
subject to during victimization as well as the
social stigma of victimization. Shameinterferes
with interpersonalcommunication.Also, asdis
cussedbelow,oftenthesurvivor will literally not
haveaccessto many elementsof the experience,
due to dissociation, biological factors e.g.,
decreasedcortical involvement,hippocampalcell
death,andothertrauma-relatedphenomenathat
interfere with the integration of memory. For
men, whosegendersocializationdemandsmas
culine virtues like emotional stoicism, power,
andcontrol,disclosuresof traumaticexperiences
and the inevitably associatedemotionality
threaten their very gender identity, greatly
reducing the likelihood of disclosure.Finally,
trauma victims often accurately perceive that
othersdo not want to hear about the horrible
things they have lived through. They fear re
jection, incredulity,and invalidation.

Disruptions in our storage of emotional
experience.

The intense emotions of traumatic experience
alsoinfluencethe storageof traumaticmemories.
When we experiencean emotionalevent,we

storea variety of information aboutthis eventin
our minds. The sights, sounds, smells, tastes,
feelings,sensations,meaningsandinterpretations
of the eventare all associatedwith eachother
andwe are ableto accesseachcomponentwhen
we are remindedof an event. However, trau
matic experienceoverwhelmsthis process,dis
rupting attentional and organizationalabilities,
so that componentsare not efficiently integrated
andstoredin memory.Partsof the memorymay
be fragmentedor separatedso that the emotions
areseparatefrom the thoughts,the picturessep
aratefrom the words,partsof the eventseparate
from each other, and the meaningof the event
may be distorted or nonexistent.This processof
fragmentation may serve to reduce the over
whelming natureof the eventat the momentof
storage.However,it interfereswith our ability to
makesenseof and understandthe event later,
further interferingwith the developmentof flex
ible, adaptiveschemas.When,somethingin the
environmentremindsthe survivor of the exper
ience e.g.,a smell, a voice, only a fragmentof
the experiencemaybe recallede.g.,the imageof
a face, a feeling of dread. The connections
which would help understandtheseresponses
may be absent,leaving the survivor bewildered,
frightenedor angry,motivated by impulsess/he
cannotunderstand.For example,a victim hears
a male voice and experiencesan overwhelming
desire to strike out, with little awarenessthat
this impulse is not being motivated by current
experience,but is instead activatedby uninte
gratedmemoriesof the past. For instance,the
voicemight soundlike hisolder brother’s, who
anally rapedhim repeatedlyduring childhood.
However,hisconsciousexperiencemight consist
only of this impulse to harm, out of fear or
self-protection.In the absenceof the modulating
effect of understandingthe context of this im
pulse, i.e. accessingmoreelementsof the mem
ory in order to help identify the impulse as
historical rather thancurrent,he may acton his
impulses particularly given that his inhibitory
abilities may not be fully developeddueto de
velopmenttraumawithout any externallyade
quatecause.

The long-term impact of traumatic experiences.

Traumaticexperiencesdisrupt the basic human
processesof emotion,cognition andphysiology.
When thesedisruptionsare not counteractedby
equally powerfulpositive experiencese.g.,
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exceptionally loving and supportive long-term
relationships,the consequencesare often ex
tensive, and devastating. Reactive, extreme,
dysregulated functioning interferes with the
establishmentof mutually satisfying relation
ships. Conversely,our ability to regulate our
feelings andmaintain adaptiveschemasis pre
dicated on a minimal level of positive interper
sonal relationships.Interpersonalviolencepar
ticularly when it originates from primary at
tachment figures disrupts both intrapersonal
andinterpersonalfunctioning,creatinga debili
tating cycle of biological, emotional,cognitive
andrelationaleffects.Our interpersonalrelation
shipsare the foundationfor our membershipin
society. We comply with the guidelines of so
ciety becausewe can, and becauseof our sense
of connectionto the whole, our identity within
the group. The disruption of basic regulatory
abilities and the psychologicalfoundationsfor
this sense of belonging pose a two-pronged
threatto our ability to conform to society’srules.

Thetraumaticlegacyof pervasivedysregulation,
alienation,despair,terror, rage,and self-hatred
results in a host of devastatingsequelae.Trau
matic sequelaeare far from static: efforts to
minimize one set of difficulties elicit a host of
newproblemsresultingin a constantlychanging
picture,reflecting the struggleto adapt.Trauma
survivorscommonlyalternatebetweenphasesof
over-andunder-control,sometimescyclingwith
in an hour, sometimesover a decadeor a life
time, reflecting the differentdemandsof trauma
to avoidversusto makesenseMany aspectsof
survivors’ actionsarecontradictory,furthercom
poundingtheir difficulty understandingthem
selves,andour difficulty understandingthem.
We highlight belowtwo componentsof possible
long-termreactionsto traumathat mayparticu
larly account for participation in apparently
inexplicable,destructiveactions.They represent
the two poles of the dialectic of the traumatic
legacy: intrusive recollectionsand extreme,re
activeemotionalityversusendless,futile efforts
to avoidandbanishchronic,intolerabledistress.

Reactivityandhypersensitivityto danger.

A survivor of severetraumawhoserecoveryhas
beenthwartedlives in a stateof constantread
iness.High levelsof arousalandhypervigilance,
and schemasregardingthe lack of safety in the
world, combine to createa style of processing

information that is exquisitely sensitive to the
slightestindication of threatandoftenoverlooks
evidenceof safety. Individuals may respondto
benigncueswith hostility, preparingto fight and
protect themselves,and thus elicit hostile re
sponsesfrom others,exacerbatingthe situation.
Heightened reactivity to trauma-relatedcues
compoundsthe risksassociatedwith thisstyleof
responding.A traumasurvivormaybe triggered
and find him/herself in a state of alarm and
readinesswithout understandingwhy, andmay
react impulsively, uncontrollably,at times vio
lently andaggressively,becausehis/her reason
ing ability is temporarilydiminishedand short-
circuited. Violent actionsare particularlylikely,
bothbecausetheyare a naturalresponseto feel
ing threatened,andbecausesurvivorsare often
raisedin extremelyviolent environments,learn
ing that such actions are appropriateways of
respondingto conflict or danger. Traumatized
men may be particularly at risk for violent, ag
gressiveactionsbecauseangeris oneof the few
emotional outletspermittedby their gendersoc
ialization. Violent actions are also self-per
petuating,both becausethey elicit violent re
sponsesfrom others,confirming the perception
of dangerand need for self-protection,and be
cause they temporarily alleviate the senseof
helplessnessand powerlessness that is so
devastatingfor trauma survivors. The factors
that typically inhibit violentbehaviorability to
reasonand weigh options, compassionfor self
andothers,belief in a senseof justice and mean
ing in the world are often disrupted among
thesesurvivors,so that apatternof violencecan
easilybe establishedandmaintained.

Avoidance efforts which may mask traumatic
symptoms.

One of the challengesto recognizing trauma-
relateddifficulties is the fluctuating nature of
symptomsand responses,and the rangeof be
haviorsthat serveto maskthe traumaticetiology
of distress.The overwhelming, intense,horrible
natureof trauma-relatedthoughts,feelings,and
imagesmotivateselaborate,complex efforts of
avoidanceusuallywithout consciousawareness
of this goal. Theseeffectsare ultimately ineffec
tive, except in masking the initial sourceof suf
fering. Even when survivors display what we
havecometo acceptas the classicpost-traumatic
response-- being bombardedwith intrusive re
collections,avoiding any situationreminiscentof
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the trauma,chronicallyhyperarousedand irrit

able, detachedandnumb -- they experienceper

iods of numbing and avoidance in which the

traumatic source may not be evident and the

survivor may appearto be depressedwithout

any obviouscause.

Concealmentof a traumatic history.

The mostobviousexampleof efforts to quell the
pain of the traumais the avoidanceor denialof
a traumatichistory. Discussingabusive exper
iencestends to activatethe associatedemotions,
often at the samelevel of intensity with which
theywere first experienced.Symptomsanddis
tress commonly intensify initially upon dis
closure,extensiveresourcesare neededto facil
itate this process[see Herman, 1997; Roth &
Batson, 1997, for thorough discussionof the
process of disclosure]. Often then, survivors
don’t discloseeventsandevendenythem when
askeddirectly. Sometimesthis lack of disclosure
is deliberate,mediated by shame and lack of
trust. At other times, the survivor may not have
sufficient conscious access to their trauma
history to disclose,evenif they might want to.

Alcohol and substanceabuse.

Other efforts to modulate distress are less
straightforward.Drugsor alcoholare often used
as a form of self-medication in order to block
post-traumaticsymptoms.Even survivors who
havemaintainedsobriety for decadesnow will
confirm that the most effective, immediateway
of diminishing traumatic feelings is through
substance use. Given that dissociation and
numbingare not completelyeffective,survivors
often turn to these more efficient means of
regulatingtheir emotionsand distractingthem
selvesfrom their memories.Unfortunately, the
benefits are temporary,and chronic substance
usebrings with it a host of other complicating
difficulties, including decreased attention to
safety and increasesin risk-taking behavior,
againincreasingthe chancesof further victim
ization. Social isolation, particularly from
non-substanceusing family and friends, com
poundsfeelings of alienationand self-loathing.
The financial strain of drug use, coupledwith
inability to work due to the entire post-
traumatic constellationof responsesincreases
the likelihood of criminal behaviors.

Social isolation and disruptions in interper
sonal relationships.

Many of the effects and long-term sequelaeof
traumaticexperiencewehavediscussedheredis
rupt the survivor’s interpersonalrelationships.
Justas substanceuseinitially diminishesdistress
but hasa hostof subsequentcomplications,iso
lation andinterpersonaldistancecanbe momen
tarily comforting for a traumasurvivor. Victims
have experiencedhorrendousdegradationand
pain at the handsof anotherperson, they are
stronglymotivatedto avoid interpersonalvulner
ability and doing so somewhatenhancestheir
senseof safetyand protection.Feelinglove or a
senseof connectionto someoneelse often serves
as a traumaticreminder,evoking a hst of con
flicting, intolerable emotions. Isolation and/or
rageprotectsthem from this agony. However,
the isolation and alienationfurthererodestheir
senseof self-worth,and they cannotbanishthe
naturalhumanneedfor connectionandcompas
sion. Theseconflicting needsanddesiresresult
in inconsistencyin their relationships.Survivors
mayfluctuatebetweenextreme,defiantindepen
dence,andequallyprofounddependenceandre
liance on others.Or they may insist that they
haveno needfor anyoneand consistentlyact in
hostile ways that ensureothers will keeptheir
distance,yet unconsciouslyhope that someone
will remain,withstandtheir constanttesting,and
showthat theyare in factworthy of love. Work
ing with survivors of extreme traumarequires
immensepatience and endurance.We need to
acceptthat they cannottrust usand believewe
areon their side,to do so wouldbe to ignore the
extensiveexperiencepredictingotherwise, and
would makethem intolerablyvulnerable.How
ever, tentativetrust can be developedovertime,
as long as we are consistentandforthright and
showourselvesto be deservingof that trust.

Self-destructive,suicidal and homicidal im
pulses.

The mostdramaticefforts to expel, diminish or
expungetraumaticmemoriesandfeelingscome
in the form of self-destructiveactionslike burn
ing or cutting oneself,and,even more drama
tically, serious suicidal attempts. Acts of self
harmare oftenclinically understoodas attempts
to distract from psychologicalsuffering, or to
reconnect,throughpain, with one’s body after
chronic,pervasivedissociation.Thedepthof suf
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fering and dearth of self-regardnecessaryfor
self-inflicted pain to beexperiencedas a relief is
monumental,andhard to understandfor those
fortunate enoughnever to have experienced it.
Often this despair takes the form of an over
whelming desire to end the pain, and simply
ceaseto exist. Sometimes,the ragetoward those
who havevictimized becomesintertwined with
profound self-loathing, so that homicidal and
suicidal impulses becomeentangled,with the
survivor feeling driven to do anything to stop
the painandsufferingthey experience,to quell
their endlessrage.Evenhomicidecansometimes
be in part a self-destructiveact. Often thereis
little regardfor one’sown well-being or concern
that incarcerationmay follow. Also, sometimes
homicidalimpulsesaremotivatedby a desire to
kill what the survivor perceivesas a part of
him/herselfrepresentedin anotherperson.Also,
injuring or killing a loved oneultimately causes
the survivor pain as well.

Conclusion

Clearly, we can only provide a snapshothereof
how a devastating, severe traumatic history
might effect an individual andlead them to be
have in destructive,dangerous,criminal ways.
Becausetraumatic events push us to the ex
tremes,leadingto profoundcontradictionsin our
views of ourselvesand others, the legacy of
trauma is a fluctuating, often inconsistent,
extremeway of respondingto the world. For
tunately,many survivorsfind peopleand inner
strengthsalongthe way that help them develop
morepositive forms of adaptation,never losing
or gradually regaining the ability to regulate
their responses,flexibly processinformation,and
adaptivelyrespondto their environments.For
thosewho do not, the patternsdescribedhere
can be self-perpetuating,with each iteration
further diminishing the likelihood that alterna
tive perspectiveswill be adopted, that more
effective forms of regulating emotionswill be
established,that perhapsmostcruciallypositive
relationshipswill be established.The apparent
incomprehensibilityof many trauma survivors’
reactions,coupledwith the ways their reactions
maskthe sourceof their distress,interfereswith
our ability alongwith their own to understand
their reactionsandrespondcompassionately.By
viewing their seeminglyinexplicable actions in
the context of post-traumaticadaptation, re
sponsesbecomeunderstandableandmeaningful,

profoundly altering our perceptionsof these
individuals.
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Kentucky’s Prisoners Rising

Existingprison

beds

Total in the systemin November

1992

Total in the systemlast

week

Projectedin the systemin

2004*

Averagecostto houseoneprisonerfor oneyear in prison
Cost per bedto build a mediumsecurity

prison

10,774
10,449
14,509
21,140

$14,433
$50,000-$60,000

Breakdown of those in the system:

*projection doesnot includeimpact of anyproposedtoughersentencingguidelines.

Prison 10,692
In jails awaiting prison beds 1,184
Communityserviceprogramshalfway houses, etc. 516
ClassD felony program in jails 2,068
Kentucky CorrectionPsychiatric Center 49

Total 14,509

SOURCE:KentuckyDepartmentof Corrections
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Plain View

It has been a relatively slow time for devel
opmentsin the FourthAmendmentand Section
Ten areas.A few casesare discussedbelow.

United Statesv. Jenkins,
124 F.3d 768 6th Cir. 9/3/97

The defendantslived in rural Kentucky on a
farm, someof which washeavily wooded.Their
housesat far from the roadandwassurrounded
by a trimmed yard, small trees,and flower ar
rangements.Behind the yard was a field where
marijuanawas spottedfrom the air by the Gov
ernor’s Marijuana Strike/Task Force of Ken
tucky.

SergeantRon West approachedLinda Jenkins
who wasstandingin herbackyard.Heaskedher
how to get to the field with the marijuana.
Thereafter,without a warrant and without her
consent, he and his team began collecting
evidencefrom the backyardarea. After Linda
and her husbandwere arrestedand indicted,
they filed a motion to suppress,which was
deniedbasedupon a finding that the backyard
was an open field outsidethe curtilage. A jury
trial resultedin the convictionand the appealto
the Sixth Circuit.

The Sixth Circuit held that the Jenkinses’Fourth
Amendmentrights had beenviolated. Contrary
to the opinion of the magistrate,the Court ruled
that the backyardwas within the curtilage,and
thus entitled to the protectionsnormally pro
vided the home.

The Court relied upon factorsdelineatedin U.S.
v. Dunn, 480 U.S. 294 1987. The Court found
that the backyardwas within the curtilagebe
causethe backyardwas in closeproximity to the
house,becauseit wasenclosedon threesidesby
awire fence, becauseit was used for gardening,
planting small trees and flowers, and finally
becausethe defendantshad takenstepsto pro
tect their backyardfrom observation.

Accordingly, the police violated the Jenkinses’
Fourth Amendmentrights when they searched
the backyardwithout a warrant.

Short View

1. Quarles v. State, 696 A.2d 1334 cert.
deniedQuarlesv. State,118 S.Ct. 349 10/20/97.
How far cancourts go in allowing for the useof
the drug courier profile where haveyou heard
this before? In this case,the Court used the
drug courier profile and a desire to avoid the
police the right to be left alone?as sufficient to
allow for a Terry stop. The analysis? "But this
Court shouldnot turn a blind eyeto the realities
of society’swaragainstdrugsandthe experience
of the police in combatingthat problem.We are
entitled to test the actions of the police by the
exacting standardsof the Fourth Amendment
jurisprudence,butwe shouldbe reluctantto sub
stitute an academicanalysisfor the on the spot
judgmentof trained law enforcementofficers.

2. United Statesv. Garzon, 119 F.2d 1446
7/18/97. Officers do not havethe authority to
demandthat bus passengerstake off their lug
gage.Thus,when the defendantdid not takehis
backpacksoff the bus,but did not later disavow
ownershipof the backpacks,he did not abandon
them, and the officers subsequentsearchof the
backpackswas illegal.

3. State v. Carter, 569 N.W.2d 169
9/11/97.The MinnesotaSupremeCourt issued
two important holdings in this case.First, the
Court found that the police had violated the
defendant’sright to privacy by leaving the side
walk,climbing overbushes,andlooking through
a crack in blinds into an apartmentwhere the
defendantwas packagingdrugs for sale. "[lit is
a search whenever police take extraordinary
measuresto enablethemselvesto view the inside
of aprivate structure."The defendant,an out-of-
state visitor to an apartment,was also held to
havea reasonableexpectationof privacy in the
apartment,despitehis having only beenin the
apartmentfor a brief period of time. The Court

Ernie Lewis
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recognizedthe fact that the defendanthad the
leaseholder’spermissionto be in the apartment,
andhis presencetherefor abrief periodof time,
to establishstanding."Although societydoesnot
recognizeas valuable the task of bagging co
caine,we concludethatsocietydoesrecognizeas
valuable the right of propertyownersor lease-
holdersto invite personsinto theprivacyof their
homesto conducta common task,be it legal or
illegal activity." Thus, evidenceobtained as a
result of the searchwas ruled to be illegal, as
was the warrantwhich was issuedbasedupon
the search.

4. McGeev. Commonwealth,487 S.E.2d259
7/8/97. Police officers seized the defendant
when they came onto his porch and told him
thathe matchedthe descriptionof someonewho
hadbeenreportedto be selling drugs. "[Wihen
a police officer confrontsa personand informs
the individual that he or she has beenspeci
fically identified as a suspectin aparticular

crime which the officer is investigating,that fact
is significantamongthe ‘totality of the circum
stances’to determinewhethera reasonableper
son would feel free to leave."Thus,becausethe
anonymoustip did not did not provideadequate
groundsfor the seizure,the evidencefound as a
result of the seizurehadto be suppressed.

5. Titus v. State, 696 So.2d 1257, review
granted, State v. Titus, 700 So.2d 687 Fla.
10/17/97. There is no "rooming house"excep
tion to the FourthAmendmentwhich would al
low the police to enter a common area of a
multi-residencebuilding.

Ernie Lewis, Public Advocate
100 Fair Oaks Lane,Suite302
Frankfort,Kentucky40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: elewis@mail.pa.state.ky.us

Kentucky Notifies Victims

Kentuckycrime victims will receivea phonecall whentheir attackersareout of jail. A new,
automaticstatewidesystemnotifies registeredvictims by telephonewheninmatesescapeor
are releasedor transferredto anotherfacility.

The state systemgrew out of a JeffersonCounty system.The new systemcovers all 83
Kentuckyjails and 15 stateprisons.Thesystemcalls registeredvictims every30 minutesfor
24 hoursor until thevictim responds.Formoreinformation,contactAlicia J. Sellsat 502 574-
5223.

©1997The Council of StateGovernments
Reprintedwith permissionfrom StateGovernmentNews.
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West’s Review

Bladesv. Commonwealth,95-SC-979-DG,
S.W.2d - Ky. 10/30/97

The defendant,Lesley Blades,was convicted in
the WarrenDistrict Court of driving under the
influence, second offense. His conviction was
affirmedon appealby the WarrenCircuit Court.
The Kentucky Court of Appeals deniedBlades’
motion for discretionaryreview. The Kentucky
SupremeCourt then grantedBlades’ motion for
discretionary review and, in a four to three
opinion, affirmed his conviction.

The DUI chargearoseout of the following facts.
Bladesand his stepdaughterhadspentthe day
at the Dueling GroundsRacetrack.Bladesbe
came intoxicated while there so he asked his
stepdaughterto drive him home. Blades’ truck
developeda problemon the way home. Blades
left his truck, with the motor running and the
flasherson, in the middle of the road andbegan
walking in searchof assistance.Two Kentucky
StateTroopersfoundBladesstaggeringdown the
road. Blades smelled strongly of alcohol and
failed several field sobriety tests. He was ar
restedfor public intoxication.The troopersthen
found Blades’ truck about one mile down the
road.Bladesadmittedhe haddriven the truck to
its presentlocation. Blades was chargedwith
DUI, secondoffense.

At trial, Bladestestified he was not telling the
truth when he told the troopershe had been
driving the truck. He said he had lied to protect
his stepdaughterwho wasmarried.Blades’step
daughtertestified shehaddriven the truckhome
from the racetrack.Both Blades and his step
daughtertestified that after the truck beganto
malfunctionshecaughta ride with a passingcar
in an effort to get help.Anotherwitnesstestified
he hadhelpeda womanstart a truck in the race
track parking lot becauseshe was not familiar
with diesel trucks, and that Blades was a pas
sengerin the truck.

On appeal, Blades raised the following four
issues.

First, Blades argued he was entitled to an in
structionon public intoxication. Sincetrial

counselhadneverasked
the trial court to instruct
the jury on public intox
ication, the Kentucky
SupremeCourt held this
issue was not preserved
for reviewand it failedto
addressthe merits of this allegationof error.

Second, Blades argued that the circuit court
shouldhavereversedhis convictionbecausethe
Commonwealthfailed to file a brief or respond
to Blades’appeal.The KentuckySupremeCourt
held thereis no rule requiringautomaticreversal
wherethe appelleefails to file an appellatebrief,
thus Blades’ argumentwas without merit.

Third, Bladesargued he was entitled to a dir
ected verdict of acquittal since there was no
evidencehewas driving the truck otherthanhis
out of court uncorroboratedconfessionto the
troopers.Bladesreliedon Pencev. Commonwealth,
825 S.W.2d 282 Ky.App. 1991 to support his
argument.

The Kentucky Supreme Court distinguished
Penceon its facts. It thenoverruledPencebecause
it "requireldia greaterdegreeof certaintyin DUI
casesthan is required in otherareasof the law."
RCr 9.60 providesthata confession,unlessmade
in opencourt, will not warrant a convictionun
less accompaniedby other proof that such an
offensewascommitted.TheCourt statedthat the
proof required to corroboratethe out of court
confession"may be establishedby considering
the confessionas well as the corroboratingevi
dence."The Court concludedthat the circum
stantialevidencein the case sufficed to corro-’
borateBlades’confession;and the circumstantial
evidenceandthe confessiontakentogetherwere
sufficient to overcome the directed verdict
motion.

The dissentargued the circumstantialevidence
wasnot sufficient to corroboratethe out of court
confession.It stated"[t]here must be proof that
the crime wascommittedto corroboratethe out
of court confession,"and therewas no proof of
a crime without Blades’ statement.Thus,Blades’
statementshouldnot havebeenadmitted at trial
becauseit was uncorroborated.[It doesnot ap

Julie Namkin
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pear from the opinion that the introduction of
the out of court confessionwas everchallenged
or objectedto. The dissentwould havereversed
Blades’convictiondueto the insufficiency of the
evidence.

Fourth, Blades arguedhe was entitled to a new
trial becausethe trial court did not bifurcatethe
guilt phasefrom the penalty phaseof his trial.
Although this argumentwas not preservedfor
review, eitherat trial or on appealto the circuit
court, the KentuckySupremeCourt pointedout
that in 1994, which was when Blades’ trial oc
curred, therewas no constitutionalor statutory
requirementfor bifurcationof misdemeanorDUI
trials.

Commonwealthv. Conley,96-SC-954-DG,
S.W.2d - Ky. 10/30/97

Conleywasconvictedof first degreeburglaryin
the RowanCircuit Court andsentencedto fifteen
years in the penitentiary.The Court of Appeals
reversedConley’s convictionbecausethe circuit
judge had orderedConley to wear leg shackles
during the trial. The Commonwealthmoved for
discretionaryreview which the SupremeCourt
granted.

The Commonwealth framed the issue as
"whether repeatedand forceful admonitionsto
the jury to disregardthe shackles,togetherwith
overwhelming evidence of guilt, negatesany
possibleprejudice to the defendant." [The dis
sent pointed out there was not overwhelming
evidenceof guilt since there were no eyewit
nessesandno physicalevidencelinking Conley
to the chargedoffense. The Commonwealth’s
case was based on the testimony of admitted
drug userswho collaboratedon their storiesbe
fore going to the police and who admittedtam
peringwith evidence.]

Conley framed the issue as "whether the trial
judge deniedhim due processanda fair trial by
requiringhim to be tried in shackles."

The KentuckySupremeCourt framed the issue
as "whether the circuit judge abusedhis dis
cretion in ordering Conley to be shackled
throughoutthe trial."

The facts of the caseare as follows. Conleywas
chargedwith burglary involving the theft of a

firearm. At arraignment,beforethe ultimatetrial
judge on that charge,he escapedfrom the court
room and fled the courthouse.Prior to trial, the
judge, sua sponte, orderedConley be shackled
during the trial. The judge admonishedthe jury
severaltimes to the effect that Conley was pre
sumedinnocentandthe jury wasnot to takeinto
considerationthat Conley wasunder restraint.

The trial judge determinedConley’s escapeat
arraignmentpresenteda security risk that re
quired drastic action. The judge considered
bringing in several state troopers for the trial,
but decided,over Conley’s objection, that leg
ironswould be lessprejudicialthanhavingCon
ley surroundedby several police officers. This
conclusion is directly contradictedby the U.S.
SupremeCourt in Holbrook v. Flynn, 475 U.S. 560,
569 1986,which holds the useof extra guards
to ensuresafetyand reducerisk of flight is less
prejudicial that shackling.

Althoughthe KentuckySupremeCourt "has long
held that the practice of shacklinga defendant
during trial is to be condemned," it has also
recognizedthat "the use of shackles...has been
necessaryin caseswhere the trial court appears
to haveencounteredsomegood groundsfor be
lieving suchdefendantsmight attemptto do vio
lence or to escape Ultimately, the matter
"restsin the ‘soundandreasonablediscretion’of
the trial judge."

The SupremeCourt, in a four to three opinion,
held the record in the caseat bar demonstrates
that the trial judge carefully consideredall the
available alternativeswith regardto security in
the courtroom.Hethoroughlyexaminedandad
monishedprospectivejurorsaboutthepresump
tion of innocenceand its relationshipto the re
straints. The Supreme Court held there was
"nothing to indicatethat the jury that was ulti
mately selectedwas unduly prejudiced."Thus,
the trial judge exercisedhis discretion"within
the boundsof legal propriety."

Finding no reversibleerror, the SupremeCourt
reversedthe opinion of the Court of Appeals
andreinstatedConley’s conviction.
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Commonwealthv. Maddox, 96-SC-679-DG,
97-SC-163-DG,- S.W.2d Ky. 10/30/97

Maddox was chargedwith the murderof Ter
ranceDavis, the two year old son of his live in
girlfriend. A jury found him guilty of first
degreemanslaughterandsentencedhim to six
teenyears imprisonment.

The Court of AppealsreversedMaddox’ convic
tion becauseit held the trial court erredwhenit
limited Maddox’cross-examinationof two prose
cution witnesses: Michelle Davis, Terrance’s
mother,andMichael Stewart,Michelle’sbrother,
whohadbeenpresentin Michelle’s home on the
night the fatal incident occurred.The excluded
evidence, which was put into the record by
avowal, showedthat one month prior to Ter
rance’sdeathMichelle Davis hadstruck oneof
her sister’s childrensohard that a shoeimprint
hadbeenleft on the child. This informationwas
substantiatedby the Cabinet for Human Re
sources’ investigation and Michelle admitted
having struck the child. The avowal evidence
also showedthat Michael Stewarthad sexually
molestedanotherchild in Michelle’s care. This
information was also substantiatedby CHR’s
investigation.

TheCommonwealthmovedfor discretionaryre
view which was grantedby the SupremeCourt.

The Kentucky SupremeCourt, pointing out that
"trial courts retainbroad discretion to regulate
cross-examination,"reversedthe opinion of the
Court of Appeals.

TheCourt heldthat Michelle’s prior badact bore
no similarity to thosethat were inflicted on Ter
ranceon the night of his deathandthusit was
not a propersubject for cross-examination.The
medicalevidenceat trial showedthat Terrance
had a massive skull fracture and a ruptured
blood vesselin his abdomenanddied from these
injuries. The Court also held that Michael’s
sexualabusedof anotherchild was not so simi
lar to the crimecommittedto makeit admissible
to proveidentity or modusoperandiunderKRE
404b1.

Maddox hadalso challengedthe trial court’sad
missionof all thirteenautopsyphotographs.The
Court of Appeals held the trial court hadnot
erred in admitting the photographs.Maddox

raisedthisissueon cross-appealin theKentucky
SupremeCourt.The SupremeCourtagreedwith
the Court of Appeals that the autopsyphoto
graphs were not so gruesome as to require
exclusion.

In a unanimousopinion, the KentuckySupreme
Court reversedthe opinion of the Court of Ap
pealsandreinstatedMaddox’ conviction.

Gaither v. Commonwealth,96-SC-437&
438-MR. - S.W.2d - 10/30/97

The sole issue in this appeal is whether KRS
532.1104,which statesthat a sentenceimposed
pursuantto a conviction for escapeshall run
consecutivelywith anyothersentencethedefen
dantmustserve,createsanexceptionto the sen
tencing cap set forth in KRS 532.1101c. The
Kentucky SupremeCourt held that it does.The
CourtstatedthatKRS 532.1104mandatesconse
cutive sentencingfor escapeoffensesand modi
fies the sentencingmaximum set out in KRS
532.1101c.

Weaver v. Commonwealth,96-SC-170-MR,
- S.W.2d - Ky. 10/30/97

Weaver wasconvictedof first degreetrafficking
in a controlled substance,cocaine,after selling
cocaine to a police informant. Weaver was also
convicted of being a FF0 II and he was sen
tencedto twentyyears.Weaverraisedfive issues
on his appeal.

Weaver’sfirst argumentconcernsthe sufficiency
of the evidence.The Commonwealth’scasewas
based on the testimonyof the informant who
sold the cocaine to Weaver.On cross-examina
tion, the informant deniedhe hadbeeninvolved
in any otherdrug stingoperationsfor the Frank
lin City Police Department.However, the police
detectiveinvolved in the casetestified the infor
mant had been involved in other police sting
operations.Thus,Weaver arguedthat since the
informant committed perjury, his entire trial
testimonymust be disregarded.Without the in
formant’s testimony, there was no evidence to
support a conviction.

The Kentucky SupremeCourt disagreed.The
Court held the informant’s perjured testimony
went only to a collateral issue: how many other
sting operationshe hadbeeninvolved in. This
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testimonyaffectedthe informant’scredibility but
it did not directly affect the facts of the case.
Thus,therewere no groundsto strike the infor
mant’s testimony,and the evidencewas suffi
cient to supportWeaver’strafficking conviction.

Weaver’s secondargumentconcernsthe Com
monwealth’sviolation of the trial court’sdiscov
ery order. The sale of the cocaine to the infor
mant occurredin Weaver’s car. Three other in
dividuals were presentin Weaver’s car at the
time. The informant did not inform the police of
this fact in his written statementmade immed
iately after the sale.

Pursuant to the court’s discovery order, the
Commonwealthwasrequiredto provideWeaver
with the namesand addressesof thosepersons
presentduring the commissionof the charged
offense.The Commonwealthmadeno objection
to the court’s order and respondedthat only
Weaver and the informantwerepresent.

At trial, the informant testified three other
peoplewerein the car. The informant provided
the name of one of the three individuals but
deniedknowing the other two persons.Defense
counseldid not ask for a continuanceto locate
the namedindividual or makeany othermotions
at that time. However, at the conclusionof the
Commonwealth’scase, on the second day of
trial, counselmoved for a mistrial due to the
Commonwealth’s violation of the discovery
order.

The Kentucky SupremeCourt stated that al
thoughwithholding the identity of aneyewitness
would ordinarily prejudicethe defendant’sabil
ity to preparehis defense,under the facts of the
instant caseno prejudiceoccurredbecausethe
named individual was available to be inter
viewed by defensecounsel,but he failed to do
so. During the discussionon themistrial motion,
defensecounseladmitted he had not madeany
effort to contact the named individual. Weaver
andthe court both statedthe individual was in
the local jail, andcounseladmitted he hadbeen
in the jail the previousevening but had not
talkedto the individual. Becausedefensecounsel
did not avail himself of the opportunity to talk
to the individual, the SupremeCourt heldWeav
er could not then claim on appealthat he was
prejudicedby the Commonwealth’sviolation of
the discoveryorder.

Weaver’sthird argumentconcernsthe limitation
of his cross-examinationof the police detective
as to the informant’sparticipation in othersting
operations.As previouslystated,the information
perjured himself when he denied his involve
ment in other sting operations. The detective
acknowledgedthe informant’s involvement in
other sting operations,but could not recall the
exact number.As to the total amount the infor
mant had beenpaid by the police for his invol
vement, the detectivewas not surebut believed
it was less than$500.00.Defensecounselmoved
the court to compelthe detectiveto provide the
specific information,but the court reused.

The Kentucky SupremeCourt held the trial
court’s ruling was not reversibleerror because
the detective"gavethe jury enoughinformation
to permit a fair appraisalof [the informant’s]
bias. The trial judge’s ruling was a reasonable
limitation on this exploration into [the infor
mant’sJ motive or bias."

Weaver’sfourth argumentconcernsthe so-called
"police surveillanceprivilege." On cross-exami
nation,defensecounselquestionedthe detective
about the type of recording device used to re
cord the drug buy. Counselwantedto showbe
causeof the natureof the recordingdevice,the
informantwas ableto affect the audibility of the
recording,which was essentialto Weaver’sde
fensetat the transactionneveroccurred,but was
just a way for the informant to get $50.00
"snitch" money from the police. The Common
wealth objectedto the question and the trial
court sustainedthe objectionon the basis of the
so-called "police surveillance privilege" recog
nizedby the Courtof Appealsin Jett v. Common
wealth, 862 S.W.2d 908, 910 Ky.App. 1993.
Counselmoved the court to compel him to re
spond,but the court refused.

The Kentucky SupremeCourt held that Ken
tucky doesnot recognizethe "policesurveillance
privilege" andoverruledJett,supra,on thispoint.
The Court held that any error in suppressing
testimonyaboutthe natureof the recordingde
vice washarmlessbecausethe detectiveadmitted
the informant could haveintentionallyaffected
the operationof the recordingdevice so as to
preventit from producingan audiblerecording
of the transaction.Thus, the defenseactually
receivedthe requestedinformation.
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Weaver’s fifth argumentcOncernscommentsby
the prosecutor in his closing argument. The
prosecutor told the jury that the Common
wealth’sevidencewas "uncontroverted"and"un
disputed" and there wasno evidencepresented
that Weaver did not sell the cocaineto the infor
mant.After the jury hadgone out to deliberate,
defensecounselmovedfor a mistrial basedon
the prosecutor’s repeated references to the
"uncontradictedevidence."

TheKentuckySupremeCourtheldthisargument
was not properly preservedfor reviewby a con
temporaneous objection. However, even if the
objectionhadbeentimely made,the Court held
therewas no error becausethe commentswent
to Weaver’s failure to refute the informant’s
testimony"by any means."They did not address
themselvesdirectly to Weaver’ssilence.

In a six to one opinion, the Kentucky Supreme
Court affirmedWeaver’sconvictions.

Wolbrecht & Feakins v. Commonwealth,
95-SC-229-MR,95-SC-230-MR,

- S.W.2d - 10/30/97

RobertWolbrecht was shot and killed on Sep
tember1, 1985. Sevenandone half years later,
on March 2, 1993,his widow Peggyand Arthur
Feakins and Bobby Taylor were indicted for
complicity to murder. The indictment alleged
that one of the three named indicteeswas the
actualshooter.

Prior to trial, Bobby Taylor’s trial was severed
from the trial of his coindictees.

Peggyand Arthur’s trial beganon January24,
1995. On the fifth day of trial, andduring the
testimonyof its next to last witness, the Com
monwealth moved to amend the indictment.
Overdefensecounsels’ objection,the trial court
grantedthe Commonwealth’smotion and over
ruled the defendants’motion for a continuance.
The amendedindictment, rather than alleging
that one of the namedindictees actuallypulled
the trigger, simply alleged that the victim was
shotandkilled without alleging that oneof the
threenamedindicteesactuallypulledthe trigger,
thus enlarging the basis for the defendants’
conviction.

Peggyand Arthur were convictedof complicity
to murder and the jury fixed each of their
punishmentat twenty years imprisonment.

On appealthe Kentucky Supreme Court ad
dressedtwo issues: whetherthe trial court erred
whenit grantedthe Commonwealth’smotion to
amend the indictment; and whether it erred
whenit failed to grantthe defensea continuance
to meet the new allegation in the expanded
indictment.

In a four to three opinion, the Kentucky Sup
remeCourt heldthe trial court’s grantingof the
Commonwealth’smotion to amend the indict
ment "to include some unknown killer was a
substantivechangewhich prejudicedboth ide
fendants’] substantial rights" and constituted
reversible error. "When the Commonwealth
failed to prove, as charged in the original
indictment, that Wolbrecht, Feakins or Taylor
actuallyshotand killed Robert[Wolbrecht], the
trial court improperlyallowedan amendmentto
encompassa new charge- that either Feakinsor
Wolbrechthelpedsomeone,anyone,or everyone
to murder Robert. They were unduly and un
fairly surprisednearthe conclusionof the Com
monwealth’scasewith a new charge that they
each had engagedin a conspiracywith some
anonymous co-conspirator to murder Robert
Wol-brecht."

The Supreme Court also held the defendants
werefurther harmedwhenthe trial court failed
to grant their motion for a continuance.Once the
indictmentwas amended,"the defenseshould
havebeen given the opportunity,by way of a
continuance,to analyzeits caseanew and pre
parea defensebasedupon thebroadenedtheory
nowpresentedby the Commonwealth.The Com
monwealthhadmore thannine years to get it
right, but the appellantshadonly threedays to
ascertainfurther alibis." The Court referred to
the appellantsas having been "ambushed"at
trial.

The Court reversedthe appellants’ convictions
andremandedfor a new trial.

Moseleyv. Commonwealth,96-SC-306-MR,
- S.W.2d Ky. 11/20/97

Moseley was convictedof wanton murder and
sentencedto twenty eight years imprisonment
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based on the death of his live-in girlfriend.
Moseley’s defensewas the shootingwas an ac
cident, while the Commonwealth’stheory was
Moseley had a history of physically abusinghis
wife.

To prove its theory of the case,the Common
wealth called threewitnessesduring its case in
chief who testified the victim told them that
Moseley hadstabbedher in the leg on the day
beforeher deathas well asphysicallyabusedher
on datessix monthsprior to her death.In re
buttal, the Commonwealthcalled three addi
tionalwitnesseswho testified thevictim hadtold
them of incidentswhenMoseleyhad beatenher
up.

On appeal,Moseleyarguedthe above-mentioned
testimonywas improperly admitted becauseit
was hearsay and did not fall within any
exceptionto the hearsayrule.

The Commonwealth admitted the statements
were hearsayout of court statementsoffered to
prove the truth of the matter asserted,but
maintainedtheywereadmissibleunderthe state
of mind exceptionto the hearsayrule in KRE
8033 to proveMoseley’s stateof mind.

The Kentucky Supreme Court recognizedthat
KRE 8033 applies to the declarant’s state of
mind, i.e., the victim in this case, not the de
fendant’s,as the Commonwealthargued.Since
the victim’s state of mind at the time of her
deathwas not in issue,the statementswere not
admissibleunderthe KRE 8033exception.Find
ing no otherapplicableexceptionto the hearsay
rule that would providefor the admissionof the
victim’s out of court statements,the Court held,
in a four to three opinion, the statementswere
improperly admitted artd reversedMoseley’s
conviction for a new trial.

The Court addressedan additionalhearsaypro
blem Lu the case to prevent its reoccurrence at
retrial.

A policedetective Cain testifiedMoseley gave
four inconsistentstatementsas to how the shoot
ing occurred.However, thesestatementswere
not madeto Cain, but to four differentmembers
of the fire department.Thesefour inconsistent
statementswere told to Cainby one of the fire
menanda police officer who did not testify.

MoseleyarguedCain’s testimonywas inadmis
sible "investigativehearsay."TheSupremeCourt
heldMoseley’sfour inconsistentstatementswere
admissibleas admissionsunder KRE 801Ab1
and could be introducedthrough the testimony
of the individuals to whom they were made.At
the retrial, Det. Cainshouldnot be permitted to
repeatthe statementsduringhis testimony.

Mullins v. Commonwealth,96-SC-836-MR,
- S.W.2d. - Ky. 11/20/97

Mullins’ wife foundhim engagedin actsof sod
omy with a fourteen year old babysitter.She
telephonedthe police from a neighbor’shome
and gave testimonyagainsther husbandat the
grandjury. By the time of trial, Mullins andhis
wife claimed the husbandwife privilege. The
trial courtruled the wife waivedher privilege by
giving statementsconcerningthe incident and
thatMullins hadwaivedthe privilegeby waiting
until trial to assertit.

Mullins was convictedof third degreesodomy
and sentencedto four years imprisonment.

On appeal,the Court of Appeals affirmed his
convictionon the groundthatunderKRS 620.050
2 the husbandwife privilege is not applicable
in a criminal proceedingregardinga dependent,
neglectedor abusedchild. Mullins moved for
discretionaryreview which the Kentucky Sup
remeCourt granted.

The SupremeCourt affirmed the holdingof the
Court of Appealsandstated:"It is the holdingof
this Court that pursuantto KRS 620.050, the
husbandand wife privilege does not apply to
testimonyin a criminal trial involving depen
dent,neglectedandabusedchildren."

Mullins also arguedon appealthat it was rever
sible error for the victim’s mother to testify the
victim was placedin a psychiatricwardof ahos
pital after the incident,and that it was error to
introduceevidencethat the victim hasbeenre
ceiving counselingtreatmentfrom a psychiatrist
anda counselor.

The Kentucky Supreme Court held the com
plainedof testimonywas relevantto whetherthe
victim consentedto the acts.Thus,therewasno
error in the admissionof the testimony.

Mullins’ convictionwas affirmed.
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Stringer v. Commonwealth,94-SC-818-MR,
- S.W.2d - Ky. 11/20/97

Stringerwas convictedof three counts of first
degreesodomy and two counts of first degree
sexual abuse. The victim of Stringer’s actions
was a nine year old girl. Multiple issueswere
raisedon appeal.

First, Stringer challengedthe sufficiency of the
evidence becausethe victim failed to testify to
specific dates and times when the sexual acts
occurred.The KentuckySupremeCourt held the
Commonwealth’sfailure to prove the specific
dates of the offenses was of no consequence
since thedatesof the offenseswerenot amater
ial ingredient of the offenses. The Common
wealth proved the child was less than twelve
years of age at the time the offensesoccurred
and that was the only relevant time element
necessaryto supportthe convictions.

Second,Stringerarguedit was errorto allow the
victim to testify from the circuit court library via
closedcircuit television.Stringerwas presentin
the library with the victim, while the jury was in
the courtroom.The SupremeCourt held there
was no authority to support Stringer’sposition
that a witness andthe jury mustbe in the same
room during the witness’ testimony.

Stringer also argued it was error to allow the
victim to use anatomically correctdolls while
describing the acts perpetratedupon her by
Stringer. The SupremeCourt found nothingim
properwith this procedure.

Third, Stringer arguedit was error to allow the
victim’s motherto testify that whenshetold the
victim Stringer would bring her homefrom the
day care center the following day, the victim
responded,"Please don’t make me ride with
him." The Court held this statementwas not
hearsaybecauseit was not offered to prove the
truth of the matter asserted.The statementhad
a legitimatenonhearsayusewhich was to prove
the victim was afraid of Stringer. Thus, the
testimonywas properly admitted.

Stringer also argued it was error for the pro
secutor to ask the victim’s mother whether
someonehad told her the victim hadbeensex
ually abused.The mothertestifiedthe victim was
the onewho told her about the abuse.The

SupremeCourt held there was no error in this
line of questioningbecauseit relatedto why the
victim was referred to Mr. House a certified
psychologicalcounselorandcognitive therapist
andwas not dependentupon thetruthfulnessof
whetherthe victim hadbeenabused.The testi
mony hada legitimate nonhearsayuseand was
thusadmissible.

Fourth, Stringer argued it was error to permit
Mr. House to give hearsay testimony by re
peatingstatementsmadeto him by the victim
describing the sexual abuse and identifying
Stringeras the perpetrator.The SupremeCourt
heldthistestimonywasproperlyadmittedunder
KRE 8034 becausethe statementswere made
for thepurposeof treatmentor diagnosisrelated
to the cause or external sourceof the child’s
symptoms.

Stringer also arguedit was error for Houseto
expresshis belief in the truthfulnessof the
victim’s allegationsof sexualabuseandthat this
testimony invaded the province of the jury.
House testified that although he was initially
concernedthe victim mighthavebeen"coached,"
he subsequentlyfound the child’s responses
"consistent" and supportedby "internal logic,"
and "[he] felt that [he] trusted [the victim] -- or
the veracity of the statementsand so forth."

Although the SupremeCourt pointed out a wit
ness may not vouch for the truthfulness of
anotherwitness,it notedtherewas no contemp
oraneousobjection to any of the statements.

Two separatedissentingopinionsfoundHouse’s
opiniontestimonyasto the victim’s credibility to
be improper andnoted the prosecutoradmitted
House’stestimonywasbeingofferedto establish
the veracity of the victim’s statement.

Stringer also argued it was error for the trial
judgeto refuseto require Houseto producehis
office records regarding his treatment of the
victim. Since the records had not been sub
poenaedand Housetestified from memory,the
court did not abuseits discretionin decliningto
orderHouseto retrievethem from his office and
bring them to the courthousefor perusalby the
defense.

Fifth, Stringer argued it was error improper
opinion testimonyon the ultimateissuefor Dr.
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Nunemakerto testify that his findings, which
revealed some tearing in the victim’s vaginal
area as well as some stretching and partial
destructionof thehymen,"were compatiblewith
[the victim’s] history that she had given [him]"
and with "somethingbeing inserted in there,
and,trying to stretchit."

The SupremeCourt held Dr. Nunemaker’stest
imony was not improperly admitted.Since the
doctor’s testimony would assist the jury in
understandingthe evidenceand determining a
fact in issue, it was admissibleunder KRE 702.
The Court stated that in a criminal case,the
ultimatefactin issueis whetherthe defendantis
guilty. "Whetherthe physicalfindingstestified to
by Dr. NunemakerwereconsistentwIth sexual
abuseis only a relevantevidentiaryfact tending
to makethe ultimate fact moreor less probable.
KRE 401."

The Court wenton to hold that "[elxpert opinion
evidenceis admissibleso long as 1 the witness
is qualified to renderan opinion on the subject
matter, 2 the subject matter satisfies the re
quirementsof Daubert v. Merrell Dow Pharma
ceutical, Inc., 509 U.S. 579, 113 S.Ct. 2786, 125
L.Ed.2d469 1993,3 the subjectmattersatisfies
the test of relevancyset forth in KRE 401...,and
4 the opinion with assistthe trier of fact per
KRE 702." The Court then overruledBrown v.
Commonwealth,812 S.W.2d 502 Ky. 1991 and
Alexanderv. Commonwealth,862 S.W.2d 856 Ky.
1993, insofaras theyhold otherwise.

TheCourt concludedthatDr. Nunemaker’sopin
ion concerneda subject peculiarly within the
knowledgeof a trainedphysicianandwas likely
to assist the jury in determiningwhether [the
victim] hadbeensexuallyabusedby [Stringer]."

Onceagain,both dissentingopinionsfound the
admissionof Dr. Nunemaker’stestimony to be
error. One opinion concluded the error was
harmless,while the other would havereversed
Stringer’sconvictions. Both dissentingopinions
also pointed out the Kentucky SupremeCourt
hadspecificallyrefusedto adoptFRE 704 arule
allowing expertopinion testimonyupon the ulti
mate issue, and believed the majority opinion
wasimproperlyamendingtheKentuckyRulesof
Evidencecontrary to the expressprovisions of
KRE 1102 and 1103.

Sixth, Stringerarguedthe trial court improperly
suppressedfour different pieces of evidence.
Stringer had sought to introduce handwritten
notes about the victim’s behavior containedin
records preparedby a previous owner of the
daycarecenter.The Court heldthetrial courtdid
not err by excludingthe notesbecauseevidence
of the victim’s character for criminal sexual
conduct is generally inadmissible under KRE
404a2, and the evidencedid not qualify for
any of the recognizedexceptions.

Stringeralso soughtto introducetestimonyfrom
aclinical psychologistaboutthesuggestibilityof
children, proper procedures in interviewing
childrenandthe appropriatestandardf practice
in child sexual abusecases.Since the psycho
logisthadnot interviewedthe victim in this case
and since the victim interviewswerenot audio
or video taped, the Court held this testimony
wasproperlyexcludedasbeing speculativeand
irrelevant.

Stringeralsosoughtto introducetestimonyfrom
the motherof anotherchild of Stringer’s alleged
abusewho would havetestifiedshedid not ap
prove of themannerwi which the socialworkers
interviewedher daughter.Sincethe witnesshad
no backgroundto qualify her to rendersuch an
opinion, her testimonywas properly excluded.

Lastly, Stringer sought to introduce testimony
from the father of anotherchild suspectedof
having beenabusedby Stringerthat he was of
the opinion that thesocialworkerswerealready
convinced of Stringer’s guilt. Since no social
worker rendered an opinion as to Stringer’s
guilt, such testimonywas properlyexcludedas
irrelevant.

Stringer’sconvictionswere affirmed.

Yatesv. Commonwealth,96-SC-425-MR,
- S.W.2d - Ky. 11/20/97

Yateswas found guilty of murder andgiving a
falsenameto a policeofficer. He wassentenced
to the maximum of life imprisonmentfor the
murderandninety days for giving a falsename.

The soleissueraisedon appealconcernsthe trial
court’s failure to suppressstatementsfrom apo
lice officer which were not includedin his writ
ten report.
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During the Commonwealth’sopeningstatement,
the prosecutor stated a police officer would
testifyhe hadseenYatesat a locationwest of the
murdersceneprior to Yates’ arrest.Up until this
time, the only information the defensehad re
ceivedfrom the Commonwealthwas the officer’s
report statingYateshadbeenarrestedat a loca
tion east of the murderscene,and the murder
weapon had been found west of the murder
scene. Yates’ planned defensewas the police
could not place him in the vicinity of murder
weapon.However, trial counselmadeno objec
tion to the prosecutor’sopeningstatement.

During the testimonyof the Officer Pinnegar,the
Commonwealth’sfifth witness,defensecounsel
askedthe court to limit the officer’s testimonyto
what he had recordedin his written report. The
trial court expressedconcernover Yates request
and expressedthe issue as whether the Com
monwealth had any obligation, once it deter
mined that a witness’s written statementwas
incomplete,to revealthe restof the information
to the defense.Despitethe trial court’s concern,
it denied Yates’ request to prevent the officer
from testifying to the additional information.

The KentuckySupremeCourt statedit was "un
able to find any rule or precedentwhich would
requirethe Commonwealthto"voluntarily reveal

the additional information to the defense.The
Court furtherstated"[t]here is no authoritythat
would requirea trial judgeto confinea witness’s
testimonyto the four cornersof his or her writ
ten statement.The dissentpointed out that RCr
7.249grants the trial court ampleauthority to
correct the error, and it would havereversedfor
a new trial.

The Court also questionedthe materiality of
Yates’ argumentbecausetrial counseldid not ob
ject whenthe prosecutorfirst revealedthe addi
tional information in openingstatementanddid
not ask for a continuancewhen he finally did
object during the testimony of the Common
wealth’s fifth witness. Also, counseleffectively
cross-examinedOfficer Pinnegarabouthisfailure
to supplementhis written report.

Finding no error in the trial court’s ruling, the
Supreme Court, in a four to three opinion,
affirmed Yates’ conviction.

Julie Namkin, Assistant Public Advocate
100 Fair Oaks Lane,Suite 302
Frankfort,Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: jnamkin@mail.dp.state.ky.us

........

© Joel Pett, Lexington Herald-Leader,Reprintedwith permission.
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District Court: I Can’t Drive 55
or an Examination of Pretext Stops

This issue, our apologies for the title of the
articleareextendedto SammyHagar.Police offi
cerscanmakea forcible, brief, investigatorystop
evenwithoutprobablecausefor an arrestif they
candemonstrateanarticulablesuspicionof crim
inal activity. Martin v. Commonwealth,592 S.W.2d
134 Ky. 1979. The problem of course for Dee
Fendantand many other clients before the dis
trict court is that theseinvestigatorystopsoften
result in criminal chargesbeing filed against
your client. In effect, the stop is made on a
pretextand from there, the officer proceedsto
developinformation to useagainstyour client.

Avoid Tunnel Vision

Oncesufficient information is gatheredfrom the
pretext stop, the officer then has developed
enoughinsight into the situationto meetthepro
bable cause level to effectuatean arrest.Too
many defenseattorneyslook at the file, analyze
the chargesandignore the initial reasonsfor the
stop. On closer examinationhowever,thereare
many caseswhich shouldbe dismissedbecause
of a lack of probablecauseto stop the personin
the first place.

Dee Fendantcomes to you with a DUI charge
after she was stoppedfor driving 32 miles per
hourin a 25 mile per hour speedzonedown the
main street of town. The breath test shows a
.241, she performed miserably on every field
sobriety test, the Preliminary Breath Test reg
isteredabovea .200, she admittedshehadcon
sumed"somebeers"and becauseshe hasbeen
arrestedfor DUI in the past, she decided to
requestan independentblood testwhich shows
an alcohol content readingof .240. This is pro
bably not a casemostof usare readyto taketo
a jury andwhenthe prosecutoroffers "the stand
ard deal" for a guilty plea, counsel invariably
makes a decision to recommenda plea in the
case.

Examine the Reasonfor the Stop

Before making a decision,however,competent
counselneedsto examinethe reasonfor the stop.
Dee Fendantwas initially stoppednot for any-

thing related to the DUI but becauseshe was
driving at a radarclockedspeedof 32 milesper
hour in a 25 mph per hour zone.Did the officer
havea legal reasonto initiate the stop?

In order to stopa citizen, a police officer needs
a reasonableandarticulablesuspicionof criminal
activity. Brown v. Texas, 443 U.S. 47 1979.
Whereno groundsexist for the stop, a citizen is
protected from such intrusive behaviorby the
4th Amendment.U.S Const.Amend. IV.

When the police gatherevidenceand such ac
tions are violative of a citizen’s constitutional
rights, theexclusionaryrule is usedby the courts
to actas a deterrentto suchactions.U.S. v. Leon,
468 U.S. 897 1984.The rule is applicableto state
actionseventhoughbasedon a4th Amendment
analysis.Mapp v. Ohio,367 U.S. 643 1961.Addi
tionally, the integrity of the judicial system
requires that the courts not be made "party to
lawless invasionsof constitutionalrights of citi
zensby permittingunhinderedgovernmentaluse
of the fruits of such invasions." Terry v. Ohio,
392 U.S. 1 1968.

KRS 189.390and Local SpeedLimit Ordinances

Therewasno legal basisfor the stopof DeeFen
dant. KRS 189.3903aprovidesthat the speed
limit is 35 miles per hour in businessor resi
dentialdistrictswithin the Commonwealth.KRS
189.3905authorizesmunicipalities to fix speed
limits within their boundarieswhen conditions
so warrant.So where did the 25 mile per hour
speedlimit originate?

After investigatingthe origin of the 25 mile per
hour speedlimit, counselwill no doubtdiscover
that the local municipality has enactedordi
nancesto regulate the speed limit within the
confinesof the town or city. If the ordinanceis
like most such municipal enactmentsit estab
lishes a blanket speedlimit within the bound
ariesof the town, usually alongthe lines of: The
speed limit on all city streets is 25 miles per
hour.Sucha widerangingordinancethat estab
lishesblanketspeed limit reductionswithin the
city limits are notcontemplatedby KRS 189.390.
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Murphy v. City of Lake Louisvilla, 303 S.W.2d307
Ky. 1957.

In Murphy, the Court analyzed a city ordinance
that provided:

Any personwho shall operatea motor
vehicle upon any street or public way
within the City, with the exception of
Highway No. 22, at a speedgreaterthan
15 miles per hour shall be fined not to
exceed$50.00.

The Court went further and indicated that
instead

of finding that conditionsauthorizing a
lower speedlimit than35 milesper hour,
as authorizedby the quotedprovisionsof
KRS 189.390, and instead of fixing rea
sonableand safe limits andgiving notice
thereof,the City enacteda blanketregu
lation settingthe maximumspeedlimit at
15 miles per hour on all its streetssave
Highway 22. It is improbablethat a maxi
mum speedlimit of 15 milesper hour on
every street of a municipality is war
ranted. Certainly the language of the
applicableprovisionsof KRS 189.390does
not contemplatesuch an action.
Murphy, Id.

It is clear that the intent of the Court was to halt
such speedlimits within municipalitiesby hold
ing the Legislaturehad no intent to allow such
practices.

Check for Section 168 Compliance

Evenif theordinancewas carefully draftedsoas
to escapethe condemnedblanketcoveragethere
remainavenueswhich yield the opportunityfor
fruitful attacks.Does the ordinanceestablisha
fine? In Murphy, the establishedfine of $50 was
lower than the fine for speedingestablishedby
the legislature. See, KRS 189.394. Such fines are
improper anda violation of Section 168 of the
Constitutionof theCommonwealthof Kentucky.

Was the Ordinance Void at Inception

Even if the fine structure is in compliance with
the fines establishedby the legislature, counsel

must still determinewhen the ordinancewas
adopted.If enactedprior to July 15, 1992, the
controllingsectionof KRS 189.3904arequired
"an engineeringandtraffic investigation"which
must showthat a reduction"is reasonableand
safe under the conditions found to exist at any
location within the municipality". I haveyet to
discoverasinglemunicipality thatundertookthe
expenseassociatedwith conductingthe required
studiesprior to or evenafter establishingspeed
limits below the state mandated35 miles per
hour.

Although it is true that the 1992 RegularSession
of theKentuckyGeneralAssemblypassedlegis
lation allowing cities or countiesto adopt local
speed limit ordinanceswithout the expensive
traffic studies, local ordinancesadoptedbefore
the enactmentof KRS 189.3905ain 1992 re
main void from inception. Williams v. City of
Hillview, 831 S.W.2d 181 Ky. 1992.

Suppressthe Stop

The officer that stoppedDee Fendant had no
valid legal groundsto do so. When police ac
tions are based upon an incorrect belief, the
evidenceshould be suppressedand the entire
stop of Dee Fendant and all of the evidence
collectedis tainted.The Commonwealthwill no
doubt argue that the so called "good faith"
exceptionto the exclusionary rule should be
applied.That exceptionwas developedby the
Burger Court andapplied to a good faith belief
that officers shouldbeallowed to placea reason
able reliance on a searchwarrant evenif later
shownthat the warrant was not supportedby
probablecause.U.S. v. Leon,468 U.S. 897 1984.

Leon does not apply to your casebecausethe
good faith exceptionappliesto warrantsearches
and arrests. It is precisely the unfettereddis
cretionof the officer which hasbeencalledinto
question.Therewasno warrantand the excep
tion doesnot apply.

Even if your Court were inclined to analogize
that the officer somehowis entitled to place a
reasonablerelianceon the postedspeedlimits,
that argumentalso must fail. The late Justice
B nnan’s dissent in Leon correctly points out
thaL the reasonfor the rule is "its tendencyto
promote institutional compliance with Fourth
Amendmentrequirements."Ironically, theJustice
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remarkedthat he wasconcernedthat the excep
tion would notbeconfinedto warrantsituations
but was concernedthat courts,prosecutorsand
police officers would be temptedto extendthe
exceptioninto the areaof warrantlessviolations
of 4th Amendmentrights, just as we see in Dee
Fendant’scase.

Relianceon a newly created"good faith" excep
tion in municipal bodies is ill founded.The en
tire stop and all evidence collected should be
suppressed.See, Wong Sun v. United States,371
U.S.471 1963 holding all evidenceobtainedas
the results of the fruits of the poisonoustree
suppressed.

Immoral Loitering

A vaguesuspicionof possiblecriminal activity is
insufficient to meetthe probablecausestandard.
Brown v. Texas,443 U.S. 47 1979. The officer
musthavea "reasonablesuspicion"basedon "ob
jective facts". Id. Brownwas stoppedbecausehe
was walking in an areawhich had a "high inci
dence of drug traffic"; he "looked suspicious";
andhe hadnot beenseenin the areaby the offi
cerson previousoccasions.Id. The Court found
thesesuspicionsinsufficient and found the stop
an unreasonableseizurein violation of the 4th
amendment.

Time and time again, counselwill see a case
where the initial contact involves the officers
belief that the client was loitering for immoral
purposesin violation of KRS 525.090or the com
panionstatuteKRS 529.080.Counselmust force
the officer to presentto the Court the reasons
your client was suspectedof loitering "for the
purposeof’ gambling,drug useor prostitution.
It becomesalmostcomical to listen to an officer
explain that the personwas loitering and this is
aknowndrug/prostitution/gamblingarea.Does
this meaneverypersonin and aboutthis area is
therefor the immoral purpose? Of coursenot.
The officer must be able to identify specific
conductof your client which causedthe officer
to believe an illegal act was in progress.It is
virtually impossibleto specifyanyaction which
will set your client apartfrom anyoneelse in the
areawho was therefor legal reasons.The stop
was a pretext and is improper. "[Wihere the
questionis whethera crimehasbeencommitted
as opposedto whethera particular individual

committeda known crime, more evidencewill
be required" In re D.G., 581 N.E.2d 648 Ill.
1991.

Other SuspiciousStops

Race.Thereare a lot of casesin District Court
everyday wherecounselshould pay particular
attentionto the reasonfor the stop rather than
focusing immediately on defendingthe actual
chargesthat resulted.Has the officer indicated
that the stopwas madebecauseyour client just
did not fit the area? What the officer is really
saying in neo-liberal political correct speak is
that your clientsrace did not fit the makeup of
the local neighborhood.Racealonewithoutother
indicia of suspicionis insufficient to initiate a
stop. United Statesv. Anderson,923 F.2d450 6th
Cir. 1991.

Cracked Windshield/Broken Light. All to fre
quently we see the pretextfor the stopbeing a
crackedwindshield on a vehicle in violation of
KRS Chapter 189. How did the officer see the
crackedwindshieldbefore the stop was made?
Was the pretext for the stop a broken tail or
brake light? KRS 189.055 only requiresthat a
singlered light illuminate. As long as one rear
brake light is functional, thereis nothingillegal
abouthavinga burnedout brake light.

Conclusion

Dee Fendantmay not be able to drive 55 miles
per hour down the streetsof her town but she
may be allowed to completeher journey while
driving lessthan 35 milesper hour without be
ing subjectedto a pretextstop. Counselshould
alwaysexamine the probable causefor the stop
to insurethat the officer hada legal reasonfor
initiating contactwith a citizen.

Michael Folk, Assistant Public Advocate
Kenton County Office of the Public Defender
333 ScottStreet,Suite400
Covington,Kentucky41011
Tel: 606 292-6596
Fax: 606 292-6590
Net: folk@one.net

Is......
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The Rules: Sequelto "Don’t Make the Thirteen WorstMistakes
Other Death Penalti Lawijers Make"

Two major points made in the last article:

1. Go to your social sciencelibraries. Do not be
connedby lawyerswho use their intuition alone.
They are just too lazy to go to the library. Do not
stopafter you go to the law library. They don’t
keepmuch researchrelated to race, drugs, sexor
death there. the research social sciencelibraries
keepare not quiteon point for your casemost of
the time, but the existingresearchis clearlybet
ter than just relying on your prior experience.
This is a way younglawyers surpassthosewho
havepracticedfor manyyears.

2. Use a new questionnairefor eachdeathpen
alty case.You would not wear the samesuit or
dressto court for eachand everydeathpenalty
case,so updatefor eachcasewhenyou can. Bat
teredwomansyndrome,driveby shooting,shak
en baby, cult murder, serial killer, children
killing parents,rape murder, white on black,
black on white, bar fights, old victims, young
victims, old clients, young clients, poor clients,
rich clients -- the list is infinite. You need to
changethe questionsfor all of thesecategoriesof
cases.More than that, you need to update for
eachcase.

Thirteen morerecommendations:

14. Use a mock jury. It will take one day of
your life versus the rest of the client’s life. An
abbreviatedversion is better thannone. Ideally
we usefour mock juries, but this is not feasible
for mostpovertycases.You maynot win every
case,but most lawyersfeel less depressedwith
this method. You may be able to counsel the
client into consideringa plea, if nothing else.

15. Do a smallpilot studyif you cannotaf
ford asurvey. Theresultsarenot as reliable,but
you will get somedirection. Speakingto people
randomly can teach you not to get the phone
hung up on you. This skill is good training for
jury selection as well as other aspectsof legal
work.

16. Video tape yourself. ATLAT and other
organizationstraining civil attorneysdo this. It

can be more uncomfortable than listening to
your voice on a tape recorder,but you will be
pleasedwith subsequentvideosof your voir dire,
opening statement,direct examination, cross-
examination,and your closingstatement.

17. Gethelp from civil attorneys.They per
mit you to use the firm’s mock courtroomand
other facilities not usually available to criminal
defenseattorneys.Civil attorneyssometimesdo
criminal defensework. Their lack of familiarity
with criminal laws can more thancompensated
for by their enthusiasmand their craftsmanship.

18. Call lawyers from other states.This is
critical for stateslike Ohio becausethey are so
far behindmanyof the otherstates,evenin their
region.Ed Monahanfrom Kentuckyandlawyers
from Indiana, Texas, Coloradoand California
have been helpful. Lawyers from other states
havedifferentand sometimesfewer pressures
on them resulting in higher quality product.
Somelawyers from the South are excellentde
spite dismalwork environments.

19. Observecivil attorneys.They are often a
bit aheadbecausethey do not lack resources.
Some of them havetried over 200 cases,some
have unusualdefenseverdicts and other have
receivedvery high awardsconsistently.

20. Conduct post-trial interviews2. As the
jurors what they liked and what they did not
like. Keep a journal on what thejurors say. You
want to makesureto extinguisherrorsandcon
tinue to do what doeswork.

21. Learn from statisticaldatapresentedin
publicationsfrom other statesas well as your
own. "Who Is Winning the War on Drugs?"by
William Curtis3 writes about the extent of the
drug problem.Sincedrugsare sooften involved
in criminal activity, you must have voir dire
questionsrelated to drugs that are effective.It is
just as grave a mistake to exclude these ques
tions pertainingto racewhenthey are relevant.

22. Geta coachto helpyou learnhow to ask
questions.If possible,geta trainedinterviewerto
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help you. Have the personswatch you in court
if you cannotafford a mock jury to practiceon.
Practiceby doing part-timework with amarket
ing firm for severalweeks.Lawyers try to sup
press feelings while social workers, psycho
logists and psychiatriststry to bring them out.
Some public defendersprovide free services,
take advantageof them wheneverpossible.

23. When working with other attorneys,
makesure they returnphonecalls, treat clients
fairly, pay their expertsanddo what is necessary
to representtheir clients4.

24. Learn from Court TV. Some lawyersare
good and someare not so good. You can learn
by critiquing them.

25. Listento tapeson keepingapositiveatti
tude, tapeson sales,tapeson the law andtapes
on biographiesof famouspersons.Becauseof the
very negativeenvironmentaroundcriminal de
fensework, it is critical to find someway not to
be dysfunctionalwhendealing with a dysfunc
tional client, his or her dysfunctional family,
criminal defenseattorneyswho have"quit," and
a legal systemthat could standimprovement.

26. Leaveyour egoin the dumpsteroutside
the courtroom.The public reactsnegativelyto-

ward arrogant lawyers. Judgesdo not like the
"ego uber alles attitude." Lay your ego aside for
the benefit of your client.

Footnotes

‘Week-long seminars such as those in Tusca
loosa,Alabamaand Houston,Texas were inval
uable to myself as well as to the participants.
Many participantssaidthat they learned in one
week more than they learned in six years of
practice.

2Article with PetePrecario published in four
statesincluding Kentucky.

3Article publishedin The Advocate.

4Jeff Helmick of Toledo,Ohio andMargaretKirk
of Columbus,Ohio are examples of lawyers
whose innovativework and kindnessbenefitted
clients.

I would like to thank Dale Musilli for editing this
article.

© INESE NEIDERS, Ph.D.,J.D., 1997
Columbus, Ohio 43214
Tel: 614 263-7558

July 1997:

Recent Departures from DPA

August 1997:

Brian Throckmorton,Librarianwith Law Operations
JanetJewell,AdministrativeSecretarywith Law Operations

Julia French, Advocatorial Specialist with Protection & Advocacy
SheilaShelton, Assistant Public Advocatewith the Capital Trial Unit
Gwen Pollard, Assistant Public Advocate with the Covington Office

September1997: Martha Campbell, AdvocatorialSpecialistwith Protection & Advocacy
Melissa Hall, AssistantPublic Advocate& Recruiter
KathleenJordan,AssistantPublic Advocate
Amy Beaton, AssistantPublic Advocate,JuvenilePost-DispositionalUnit
Ellen Benzing,Recruiter
KathrynDutton-Mitchell,AssistantPublic Advocate,Protection& Advocacy

October 1997: Shin Cole, Co-OpIntern, Pikeville Office
Mary Mirkin, Advocatorial Specialist, Protection & Advocacy

November1997: Amy Kratz, AssistantPublic Advocate, Pikeville Office
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KACDLElects NewPresident

David R. SteeleElected to Lead Organization

David R. Steeleof Covington,Kentuckytook the
helmasPresidentof the KentuckyAssociationof
Criminal Defense Lawyers KACDL at its an
nualmeetingheld in Covingtonon Friday, Nov
ember 21, 1997. The reins of the organization
werepassedto Steelefrom Jerry Cox of Mount
Vernon.

The KentuckyAssociationof Criminal Defense
Lawyersis a state-wideorganization.Its purpose
is to foster, maintain and encouragea high
standardof integrity, independenceand exper
tise amongmembercriminal defenseattorneys;
to strive for justice, respect and dignity for
criminal defenselawyers, defendantsand the
entire criminal justicesystemconsistentwith the
constitutionalrule of law of Kentucky and the
United States.For membershipinformationcon
tact Linda DeBord, Executive Director, 3300
Maple Leaf Drive, LaGrange,Kentucky 40031;
Tel: 502 243-1418.

II*** I5*

As he assumedthe reins of the organization
Steele outlined his three leading goals: 1 to
preservethe individual citizen’s participationin
our jury systemwhich is now under attack by
proposalsexpectedto be beforethe GeneralAs
semblyto eliminatesentencingby citizensserv
ing as jurors; 2 Enactmentof the racial justice
act; and 3 Enactmentof a moratoriumon the
imposition of the deathpenaltyuntil assurances
are in place that this mostdreadfulof penalties
is imposedwithout bias,prejudice,withoutarbi
trariness and caprice and after the issuesad
dressedin the ABA moratoriumon the death
penalty are adequatelyaddressed.

Steelealsonotedthe desperateneedfor fairness,
rationality andbalancein Kentuckycriminal jus
tice policy.

The Attorney GeneralDUT Task Force is an ex
ample of an unbalancedapproach. Its recom
mendationcomes from a panel which is over
whelmingly madeup of prosecutorsand police
officers while denying the individual citizen or
hisrepresentativeany voicein the declarationof
policy. Its recommendationto give an arresting
policeofficer the right to automaticallysuspend
a citizen’s driver’s licensewithout court inter-

vention smacksof a pro
cesspresumingguilt. It is
moreconsistentwith pro
cesses previously attri
buted to totalitariansoc
ieties rather than to an
open and democratic
society.

The Governor’sCriminal JusticeResponseTeam
recommendationto addadditional aggravators
to expandthe imposition of the deathpenalty
while failing to recognizeadditionalextenuating
circumstancesusually called mitigators is not
rationalat a time whenthe AmericanBar Assoc
iation, madeup of a crosssectionof membersof
the American Bar only a small percentageof
whom practicecriminal law, hasrecommended
a moratoriumon executionsuntil we fix the pro
blemswith how deathsentencesare imposed.In
steadof expandingcrimesthatcan beprosecuted
as capital offenses,laws needto be enactedthat
eliminaterace and other biases and prejudices
from the capital processand that prohibit the
deathpenaltyfor childrenandto makeKentucky
law thatprohibitsexecutionof mentallyretarded
individuals retroactive.

The Kentucky Associationof Criminal Defense
Lawyersmust point out that the playing field is
dangerouslytilted in favor of the stateagainstits
people.The bumperstickerthat states"I love my
country but fear my government"has ominous
meaningfor criminal defenselawyers.

Kentucky prosecutorsreceive$53 million each
yearwhile Kentucky’s defendersystemreceives
$17 million. This is a dangerousimbalancein
availableresourcesfor the defenseof the liberty
of the commonman.

We believe that the people of Kentucky want
thosewho are true criminals to be accountable
but the peopleof Kentuckywant thosedecisions
abouta person’s liberty done in a fair process
coupled with integrity where competentand
capableadvocatesare available to both sides in
any proceeding.Our associationhas important
work to do if we are to make these goals a
reality in our lifetimes.

David R. Steele,KACDL President
333 Madison Avenue
Covington,Kentucky 41011
Tel: 606 291-6500;Fax: 606 291-6385

David Steele
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Are We Settlers or Pioneers?

This yearwould be a fitting time to celebratea
leapin Kentuckypublic defenderleadership,an
innovationwhichadvancedthesystematicassur
ance of representationat the highest levels, a
paradigmshift of how Kentuckydefenderswork
on behalf of clients.

Our harshKentuckyrealitiesmakesuchchange
unlikely as a matter of rational probabilities.
Clients and the facts of their cases present
challengesoftenbeyondour apparentindividual
capacities.Supportedby public opinion, legal
precedentswhichrespectindividual libertiesless
and less. Our volume of work is more than a
professionalcan do competently.Most disheart
ening of all, is the way we defenderstreat each
other’s representationof clients within our var
ious Kentucky defenderorganizations.

Today, two paradigmsare availableto Kentucky
defendersas we decide to either settle in or to
takesomerisks. The world inexorablymovesto
wards interdependence:cooperation, teams,
"we." Indeed, this is the risky future. Yet our
defenderculturemocksthe world’s collaborative
current with its longstandingprocrusteaninde
pendence,its rigid rationalism imbued by our
law schooleducation,andthe destructivebelief
of many defendersthat we are the centerof the
universe.

We havethe choice of settling into our current
culture or of pioneeringa new way of working
within ourKentuckydefenderorganizations.Joel
Barker in Future Edge: Discoveringthe newPara
digms of Success1992 tells us that the world’s
paradigm pioneers are characterizedby: 1
knowing the new way is worth doing; 2 having
the guts to act on what they believe is needed;
and, 3 being in it for the long haul to see it to
fruition.

Let’s look at what this intuition, courageand
commitmentwould netus if pioneeredby defen
der leadersin this Commonwealthon a daily
basis.Publicdefendermanagingis too frequently
characterizedby one of two dysfunctionalex
tremes: 1 criticizing an employee’s repre
sentationof a client after the fact, or 2 taking a
hands off attitude as to the employee’s per
formance.

In the courtroom, public defendershave long
excelledat reacting,underminingandattacking
theprosecution’scase.Disabling,weakeningand
assailing police, prosecutors,and judges are
hallmarksof effective defendingwithin the ad
versarysystem. Unfortunately, defendermana
gers too often consciously and unconsciously
bring thesedestructivebehaviorsto the manage
ment of performanceof staff attorneys.Other
defendermanagersdo little or no managingbe
causetheyhaveno time as aresultof their many
cases,they believetheir staff attorneys’licenses
insurecompetence,theyarereluctantto confront
a colleague,or theybelieveethicsprohibits it.

A new paradigmof managingis upon us: sys
tematicallyhelpingstaffattorneyswith proactive
coaching.An exampleof this newwayof helpful
continuouscoachingis the casereview process.

Why is it that intelligent people with
good motives do such a poor job at
anticipating thefuture?

- JoelBarker

What is casereview & its purpose?The primary
purposeof casereviewis to assurequality repre
sentationto our client before, not after, the re
presentation.This is achievedby encouraging
commonsense,raisingawareness,reinforcinga
process, offering additional perspectivesby
lookingat the casecomprehensivelyata point in
time whenthe staff attorneyfeels ready for the
next significant event in the case, and most
importantly supporting the attorney’seffective
representation.

How is casereviewconducted?At its best, case
reviewis an ongoingprocessbetweenthe attor
ney representingthe client and the attorney’s
supervisoror oneor moreother experiencedat
torneys. Ideally, it is driven by the attorney
representingthe client. The attorney with the
caseto be reviewed is the personwho engages
others for the assistanceneeded.For attorneys
who are not operatingat a level of awarenessto
seekthe review on their own, supervisorscan
invite the reviewprocessbe takenadvantageof
or it canbe a routineoffice procedure.
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As a matterof policy, we havedecidedat DPA

that a case review will be done on all capital

cases.Eachattorneywithout a capital casewill

have at least one case review done each year.

This is reflected in all supervisor and employee
performance agreements.

Case review can take different shapes. The
medicalmodelof obtainingdata,diagnosingand
providing a treatmentplanwith periodic check
ups is a standardapproachof providing help.
The mental health therapeutic approach is
anotherway to help. The patient reports the
problems,there is a structureddialogueand
then diagnosisand treatmenttakesplace.Often
the treatmentamountsto arriving at an aware

nessof theobvious,makingacommitmentto the
known, having an increasedability to employ
healthyprocesses,gaining confidence,or greater
perspective.The casereviewapproachescan be
highly directive or moresupportive,depending
on the needsof the attorney.The casereviewer
can ask the attorney to articulate needsand then
the two can decide which to focus on. The re
viewercould systematicallygo throughthecom
ponentsof thetrial, appellate,or post-conviction
representationquestioning and dialoguing as
necessarywith the attorney.

A leader is a person you will follow to a
place you wouldn’t go by yourself.

- JoelBarker

It can happenbetweena supervisorand a staff
attorneyor amongpeers.Peerreview’s "proven
way of enhancingperformances,its variousfor
mats,andits lethargic acceptanceby attorneys"
is reviewedby EdmundB. Spaeth,Jr., in To What
Extent Can a Disciplinary Code Assurethe Com
petenceofL.awyers?,61 TempleL.Rev. 1211 1988.

Context of casereview. Wheredoescasereview
fit into the work on a case?Quality mandates
deliberateemploymentof quality assurancepro
cesses.Quality legal processesinclude thinking
expansivelyand creativelyat the beginning of
the case representationprocessbrainstorming
with others, coaching throughout caserepre
sentationcasereviewor peerreview,mock

practiceswith feedback; observation in court;
randomcase-file review; evaluationby the cus
tomersclients; and performanceevaluations.
The larger quality representationcoachingpro
cessincludesthe following steps:

1 performance planning: role identifi
cation, goal setting, contracting for
coachingstyle;

2 obtainingrelevantcasedata;
3 organizingcaseinformation;
4 brainstormingcasesolutions and strat

egies;
analyzing;
deciding;
casereview;
practicingwith feedback;
executingin court;
observinglitigation;
co-counselling;
casefile review;
performancesurveys;
performanceevaluations.

Casereview is an integral, unifying part of this
largerperformanceprocess.

The coaching.Throughthe casereviewprocess,
the coach has to help the attorney not only
competentlyperform in this particular casebut
also help the attorney learn how to improve
overall. The coachingincludesevaluationof how
theprocessof representingthisclient in this case
is being donewith the goalof increasingrepre
sentationknowledge,skills, attitudesand pro
cessesfor this and futureclientsby this attorney
and other attorneysin the office. It seeksclient-
centered quality representation,greater self-
awareness,better processes,fuller perspective.
This is donewith coachingthe developmentof
the following: helping the personreframepro
blems, helping the person transfer skills from
onecontextto the problemarea,helpingthe per
son explore strategic alternatives,and helping
the personconfrontnegativitywithin themselfor
otherstheyare working with.

Who doescase review? Obviously, new or inex
periencedattorneyswill benefit from case re
view, as they work to gain awareness,experi
ence,perspective,and knowledgeof standard
methodsof representation.Less obviously, the
experiencedattorneyswill benefit form such

5
6
7
8
9
10
11
12
13
14
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review to confront andaccountfor badhabits,
beingstuck in the routine,skippingparts of the
processout of arrogance, lacking efficiency,
confronting personal defenses that may be
unknown.

Advantages of case review. The analysis of a
casewith an attorney before the attorney per
forms the particular work in the case hasthe
hugeadvantageof helping the attorneyimprove
by assistingfuture practice which gives the
attorney more confidence, more control and
more effective experiences.This positive ex
perience of help is likely to encourage the
employeeto seekadditionalassistancevia case
review. Casereview will take place frequently
for new attorneysandwhenattorneystransition
into new levels of practice, like from mis
demeanorcourt to felony court, or from aninter
mediatecourt of appealsto the state’shighest
appellatecourt, or whenhandlinga typeof case
that involves specialized skills, like a sexual
abuse case. Becauseof their complexity, the
enormity and their protractednature, casere
view will occur for all capitalcasesandprobably
more than one time. Senior attorneyswho fall
into ruts benefit from this outsideperspective,
boostof confidence,andthe raisingof the bar.

world; which often is not the
picture of the world possessed
by thosedecidingthe fate of our
client;

d Building SharedVision: Being a part of
creatinga picture of the future; espec
ially the vision of persuadingthe fact-
finding on behalfof the client;

e Team Learning: Maximizing how we
performby learningfrom othersthrough
genuine dialogue. We can learn more
whenwe work with othersthanwe can
whenwe operatealone.

Thesefive disciplinesare furthered in a highly
integrated, efficient way by the case review
process.Ultimately, through the coaching by
casereview employeesperform at a level they
would not necessarilyrise to.

Customer’sstandardis quality. Quality is the
only acceptablestandardfor serviceto the cus
tomersof today.We alwayswantquality service
whenwe are the customer.We really havelittle
tolerancefor anythinglesswhetherit be service
for our car, our airline ifight or our body.

The comprehensivecasereview processallows
for an integratedprocesswhich addressesanen
semble of disciplines necessaryfor immense
learning. In The Fifth Discipline: The Art and
Practice of the Learning Organization 1990 Peter
M. Senge details five essential learning
disciplines:

a SystemsThinking: Moving from snap
shots and compartmentalization to
understandingpatternsand the inter
connectednessof what we do; the case
reviewerhelpsthe attorneyseepatterns
of successandfailure;

b PersonalMastery: Becoming a master
craftsman, continuouslyrealizing own
personalvision,whatmattersmostto us;
what mattersmost to achievingthe best
for the client;

c Mental Models: Becoming aware of our
assumptions,generalizations,andimages
which compriseour pictureof the

SomeAmericancar companiesembraceda dan
gerousattitudein the 1970sthat left an indelible
mark on their image. They pushed their product
out the factory door to sell it andhad the atti
tudethat theywould fix anythingwrongwith it
later. Enter the quality conscious,continuously
improvingJapanesewho soughtto sell theirpro
ductonly if it had no or very few defects.The
Japaneseknew their long rangesuccess.was in
customerswho weresatisfiedfrom thebeginning
of purchase.

The Toyota Camry plant in Georgetown,Ken
tuckyhasaclothesline runningthe lengthof the
assemblyline. Everyemployeebearsthe respon
sibility to pull it if they see a defect because
Toyotadoesnot want the car to leave the plant
with defectswhich will displeasetheir customer.
Whenthe employeepulls the cord, fewer cars

Good anticipation is the result of good
strategic exploration.

- JoelBarker
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are built that day but the oneswhich are as
sembledhavefewer defectswhich likely will in
sure demandfor them into the future. An em
ployee who pulls the cord receivesa lot of
attentionbecauseToyotawants the defectfixed
andthe line rolling as soonas possiblebut the
attentionis not negativebecauseToyotawantsto
encouragethe identificationof defects.

While the legal representationbusinessis in
manywayssignificantly differentfrom selling a
material,product,it doesnot differ greatlyfrom
providingmedicalservices.We want our body
or the body of our child competentlyfixed...the
first time. We haveno tolerancefor mistakesor
for a failure to usethe best techniquesknown
nationally. Defenderclientswhowantquality are
demandinginnovations like casereview from
defenders.It’s not unusual for customersto
causeinnovations.Koozes & Posner,The Lead
ership Challenge1995 at 46.

National legal standardis quality. The ABA
Standardsfor Criminal JusticeProvidingDefense
Services3d ed. 1992 set out quality as the
standardfor all legal representation:"The ob
jective in providingcounselshouldbe to assure
that quality legalrepresentationis affordedto all
personseligible for counsel pursuantto this
chapter."Standard5-1.1.Casereviewprovidesa
way to continuously improve the methodsof
workingto solveproblemsfor clientsbeforethe
representationis provided.

If we expect to meetthe increasingchal
lengesof criminal defenseadvocacy, we
must seek out and utilize other per
spectives.

Condusion.Proactivecoachingwhich provides
disciplined help for defendersis no longer an
optionfor Kentuckydefenderleaders.Thepara

digmof defender coachinghasshifted.Colorado
defendersemploy a pretrial review process.
After a numberof yearsof education,Kentucky
defendersarebeginningto implement a similar
processwe identify as casereview at the trial,
appellate,and post-convictionlevels. The Na

tional Legal Aid andDefenderAssociationhas
provided substantialeducationon thesequality
assuranceprocessesat many of its Defender
ManagementConferencessincetheearly90s. See
also Virtce Aprile, "Appellate CaseReview: A

Strategyfor Success,"NLADAAppellateBriej Vol.
4, No. 1 Oct. 1996 at 1. Civil legal aid programs
have long fosteredcasereview systems.Gail
ElizabethPrice, "Case Review: A Programof
Self-Assessment,"Clearinghouse Review April
1984 at 1373.

Kentuckycries out for pioneersof the new para
digm of coaching characterizedby proactive
help. We know what the new way of coaching
has to be. We do not yet have acrossthe board
in Kentucky’s variousdefenderorganizationsthe
pioneersthat are implementingthis new way
with courageandwith a deliberate commitment
to makingit work overthelonghaul.Our clients
demandfor high quality representationbeckons
a decisionfrom us now: will we be settlers or
pioneers?

Edward C. Monahan,DeputyPublic Advocate
100Fair OaksLane, Suite302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: emonahan@mail.pa.state.ky.us

........

The forms that follow are a product of many DPA
staff attorneys, including Vince Aprile, Margaret
Case,RebeccaDiLoreto, Larry Marshall, Ernie Lewis,
Ed Monahan and others.

Self-awarenesspropels us to newheights. I
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DPA Criminal DefenseTrial CaseReview
©Kentucky Department of Public Advocacy1996

February,1996 Date of this Review: _/_/.

Trial CaseReviewLearning Objectives: Coaching and evaluation of how the processofrepresentingthis trial

client in this caseis beingdonewith thegoal of increasingrepresentationknowledge,skills, attitudesand processes

for this and ftture clients by this attorney and other attorneys in the office. Seekingclient-centeredquality

representation.

1. GeneralInformation
2. Offenses
3. Client Communication,Relationship
4. Investigation
5. Legal Research
6. Motions
7. Consultation
8. Propellingthe Client’s Story
9. Defense
10. Witnesses
11. Jurors
12. Instructions/Admonitions
13. DirectedVerdict Grounds
14. Plea
15. Constitutionalization
16. Sentencing
17. Log
1 Trial Notebook
19. Subpoenas
20. Information
21. Recusal
22. Ethical Issues
23. Evaluation

1. GENERAL INFORMATION

Client:

Co-Defendants:

________________________________

DateAssignedCase: / /

Attorney beingCoached:

_____________________________________________

CoachingBeing DoneBy:

Next Action: Date of Next Action: _/_/_ OpenCases:

_______

Client: 0 confined; 0 on release
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2. OFFENSES:

a Charges:
1

_____________________________________

2

3

______________________________________

4

b Elements:
1 Mental State:

___________

1 Mental State:

____________

1 Mental State:

2

__________________________

2

___________________________

2

3

__________________________

3

___________________________

3

4

__________________________

4

___________________________

4

c Does Client Have Any Other PendingCharges?0 Yes 0 No
Describe:

____________________________________________________________

3. CLIENT COMMUNICATION, RELATIONSHIP:
0 in-person;0 phone;0 letter; numberof contacts:

a Identificationand explanationof your role
b Interviews,communications,contacts,copiesof indictment,pleadings
c Client’s experiencewith previousattorneys
d ma! process,timing, next step
e Bail
f Advice to client on:

1. 0 not talking
2. 0 elementsof offense
3. 0 lesserincludedoffenses
4. 0 possiblesentences
5. 0 concurrent,consecutive
6. 0 truth-in-sentencingprocess
7. 0 parole
8. 0 probation
9. 0 alterativesentence

10. 0 future enhancement
11. 0 legal defenses
12. 0 consent,waiver
13. 0 appeal
14. 0 indigencystatus
15. 0 confidentiality

e Client’s decisions,client’s desires
f Client boundaries
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6. MOTIONS:

a Evidentiary Hearings,Trial Memorandum,SuppressionMotions & Hearings:
offensive& defensive

b Bail
c Preliminary Hearing/GrandJury Testimony

7. CONSULTATION with others

4. INVESTIGATION:

a Investigationof prosecutionevidenceanddefenseevidence

b Records

C Arrest
d Identifications
e Statements
f Mental health history

g Co-indictee

5. LEGAL RESEARCH:

a Statutes
b Regulations
c Caselaw:U.S., Kentucky, 6th Circuit, other
d State & FederalConstitution
e Rules: criminal, civil
f Ethics rules,opinions

g Legal trends
h Scientific
i Social
j Educational
k Communication
1 Pendinggrantsof cert
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1

2

2

3

Persuasive Way to Communicate
Damaging Facts

1

9. DEFENSE:CreatethenEvaluate

a Brainstorming:generatewith otherspossiblesolutions;do not evaluate

b Possibledefenses
1

c Evaluate

d Actual defensetheory of the case:

e Themes:

_______________________

f Images:

g PersuasiveVocabulary:

8. PROPELLINGTHE CLIENT’S STORY:

a 3 Most FavorableFacts

1

2

3

b 3 Most Damaging Facts

How can thesebe maximized:

1

2

3

3

2

3
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10. WITNESSES

ProsecutionWitnesseslay & expert:

Name Type DefenseObjectiveswith Witness

1.

_______________________

1.

_______________________

1.

__________________________________

2.

_____________________

2.

____________________

2.

______________________________

3.

____________________

3.

___________________

3.

____________________________

4.

____________________

4.

___________________

4.

____________________________

5.

_____________________

5.

____________________

5.

______________________________

DefenseWitnesseslay & expert in order to be called primacy, recency

Name Type DefenseObjectiveswith Witness

1.

_______________________

1.

_______________________

1.

________________________________________________

2.

_____________________

2.

____________________

2.

__________________________________________

3.

____________________

3.

___________________

3.

________________________________________

4.

_____________________

4.

____________________

4.

__________________________________________

5.

____________________

5.

___________________

5.

________________________________________

Will client testify: U Yes n No Why?

______________________________________________________

Preparationof witnessesby: 0 discussion; 0 practicedirect; 0 practicecross

Evidentiary Issues/Problems:keepingbadout; gettinggood in
a Prosecution
b Defense
c Court

Exhibits/Demonstrative Evidence
a AnticipatedProsecutionExhibits

1.

___________________________________________________________________________________________

2.

________________________________________________________________________________

3.

________________________________________________________________________________

4.

___________________________________________________________________________

5.

________________________________________________________________________________

b DefenseDemonstrativeEvidence/Exhibits:Emphasizingthe theory, themes, images most
helpful.
1.

_______________________________

2.

___________________________

3.

___________________________

4.

___________________________

5.

___________________________
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12. INSTRUCTIONS/ADMONITIONS

a Anticipatedprosecutioninstructionsand defenseresponse
b Written defenseinstructions;expectedprosecutionposition
c Anticipated court instructionsand defenseresponse

13. DIRECTED VERDICT GROUNDS

1.

2.

3.

14. PLEA

a Client’s plea
b PleaNegotiation
c Pleaoffers
d Diversion,alternatesentence

Trial: Why is this casegoing to trial?

15. CONSTITUTIONALIZATION, State andFederal,of Requests/Issues

11. JURORS:

a BackgroundInformation
b Desired& leastdesiredjuror profile
c Voir dire areasfor defense

1.

_____________________________________

2.

_____________________________

3.

______________________________

d Expectedprosecutionvoir dire & response
1.

_________________________

2.

______________________

3.

_______________________

e Voir dire enhancementstrategies
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16. SENTENCING: Retribution,deterrence,rehabilitation,incapacitation,costs

a Priors
b Factorsfor lessersentence/noprisontime, alternatesentence
c Hearing

d

1. Defensewitnesses:
2. Prosecutionwitnesses:
Presentenceinvestigationreport:presenceat probation& paroleinterview;defenseattachments

17. LOG of Attorney’sCase Activities

18. TRIAL NOTEBOOK

19. SUBPOENAS

20. INFORMATION aboutprosecutor,judge, victim, witnesses

21. RECUSAL: judge, prosecutor

22. ETHICAL ISSUES

a Attorney’s decisions
b Client’s decisions
c Conflict of interest
d Competency
e Communication
f Supervisor’sresponsibilities,decisions

23. EVALUATION: from self & others

Best aspectof your representationof this client; how doesyour representationof this
client needto improve?
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DPA Criminal DefenseAppellate Case Review

1. GeneralInformation
2. Offenses/Sentence
3. Major Actions
4. Client Communication,Relationship
5. EssentialData
6. AppellateMotion Practice
7. Propelling the Client’s Story
8. Create
9. Research

10. Evaluate
11. Introduction to Brief/DescribeEssence

of CaseBriefly
12. Statementof the Case
13. Assignmentof Error
14. Conclusionto EntireBrief
15. Other Briefs
16. Issuesyou Will Orally Argue in the

Order to be Argued
17. StrongestAspectsof Prosecutor’s

Ai guluenis
18. 3 mostSignificantQuestionsJudgesWill

Ask at Oral Argument
19. Worst Problemswith Case

20. Openingof Oral Argument
21. FundamentalPersuasionPoints to be

Communicated
22. Closingof Oral Argument
23. PlannedRebuttal
24. VocabularyKey Words of Oral

Presentation
25. Self-Evaluation
26. List Any RelevantCasesDecidedSince

Briefs Filed
27. Informationon judgesRelevantto This

Case
28. Informationon OpposingCounsel

Relevantto This Case
29. CoachingCommentsafter Mock Oral

Argument
30. Editing, Revising, Rewriting,

Proofreading,FeedbackandSelf-
Evaluation

31. thica1Issues
32. FutureReview
33. Other Litigation Activity
34. Assessingthe Unusual,Significant,

Creative
35. OverallCoachingCommentson Appellate

Representation

February,1996 Dateof this Review: _/_/_

AppellateCaseReviewLearning Objectives: Coaching and evaluation of how the processofrepresentingthis

appellate client in this caseis beingdonewith thegoal of increasingrepresentationknowledge,skills, attitudesand

processesfor this andfutureclientsby this attorneyandotherattorneysin theoffice. Seekingclient-centeredquality

representation,greaterself-awareness,betterprocesses,fuller perspective.

1. GENERAL INFORMATION

Client:

Co-Defendants:

________________

Attorney beingCoached:

__________

Next Action:

____________________

Other OpenCases:

AppellateCourt Caseis in:

_______

Check if this is a: 0 retrial; 0 with prior appeal

Date Brief Initially Due: _/_/_

Correction’sInmateNo.:

_________

Date AssignedCase: _/_/_

CoachingDone By:

- Date of Next Action: _/_/_

Date Brief Now Due: _/_/_

_____

Client is: 0 confined; 0 on release

48



KentuckyDPA’s The Advocate, Vol. 20, No. 1, January 1998

2. OFFENSES/SENTENCE:

a Convictions Total Sentence:

__________

1

_________________________________

2

_________

3

___________________________________

4

_________

b Elementsof eachconviction:

1 Mental State:

__________

1 Mental State:

___________

1 Mental State:

2

________________________

2

________________________

2

3

_______________________

3

_______________________

3

_____________

4

_______________________

4

_______________________

4

_____________

c DoesClient Have Any Other PendingCharges?0 Yes 0 No
Describe:

d Is client serving any othersentences:

________

3. MAJOR ACTIONS:

a Directed Verdict Made? 0 Yes 0 No
Grounds:

_____________ _____

b New Trial Motion; JNOV Filed? 0 Yes 0 No
Grounds:

_______________________________

c Newly DiscoveredEvidence
d Instructionstenderedand not given

1

___________________________________________

2

_____________________________________

3

_____________________________________

e 3 major motionsdefensedid not get relief on:
1

______________________________________

2

________________________________

3

__________________________________

f Interlocutory, extraordinaryactions
g Recusal:judge, prosecutor;grounds
h Fundsfor experts
i Suppression:
j Discovery
k Voir Dire
1 Evidence
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4. CLIENT COMMUNICATION, RELATIONSHIP:
0 in-person;0 phone;0 letter; numberof contacts:

a Identificationandexplanationof your role as legal representativefor client

b Client’s experiencewith previousattorneys

c Any prior appeals
d Appellateprocessandtiming, and differencefrom trial processand timing

e Next step in appellateprocess

0 Advice on consequencesof remandor retrial

1. greatersentence
2. lessersentence,lesserincluded,acquittal
3. new proceedinge.g.,11.42;60.02
4. paroleeligibility
5. futureenhancement
6. prisonclassification

g Reaffirm client’s decisionto appeal
h Appealbond, shockprobation
i Client’s desireson motions, issueselection,issuecontent:generally& specifically
j Providing copiesof appellatemotions,briefs, opinions,orders,record
k Presentindigency status
1 Client confidentiality
m Decisionmaking:who makeswhat decisions?client or attorney?

5. FSSENTJAI.D4TA

a the record:testimony,hearings,pleadings,exhibits written, audio, video
b trial attorney’sfile
c trial attorney’sevaluativethoughtson trial and appellateissues
d client’s mental health recordssince confinedafter conviction
e client’s recollectionand evaluativethoughtsof trial
f juror investigation
g co-indicteetrial records
h correctionalrecords
i any additional investigation

6. APPELLATE MOTION PRACTICE:

a completerecord:testimony,hearings,pleadings,exhibits written, audio, video
b enlargerecord
c additional time to file record,brief, reply brief
d incompetentappellateclient
e offensive motions e.g.,strike pleading,sanctions,recusal,abeyance
f creative motions
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7. PROPELLING THE CLIENT’S STORY:

Most PersuasiveFacts,Law, PracticalConsiderations: How can thesebe maximized:

1 1

2 2

3 3

Most Damaging Facts, Law, Practical Considerations: Persuasive Way to Communicate
Damaging Facts confront or
avoid

1 1

2 2

3 3

Theory of the Case on Appeal:

Themes: entire brief:

Error 1

______________________________

Error 2

_______________________________

Error 3

______________________________

Error 4

_______________________________

Error 5

______________________________

Images: Pictures that propel the themes

Persuasive Vocabulary
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8. CREATE.Identifying PossibleIssues,Strategies:creativeproblem-solvingvia brainstorming

possiblesolutions

a assembleappropriategroup of peopleat least 2 plus yourself

b you relate casebriefly
c generateeverypossiblehelpful idea
d immediatelywrite ideasfor all to see
e no evaluation

9. RESEARCH:Legal & Other

a Kentuckycaselaw
b U.S. SupremeCourt Caselaw
c Pendinggrantsof certiorari
d Sixth Circuit Caselaw
e Other JurisdictionsCaselaw
f Statutes
g Kentucky Rules of Criminal Procedure,Civil Procedure
h KentuckyAdministrativeRegulations
i Kentucky Constitution
j UnitedStatesConstitution
k Ethics Rules,Opinions
1 Legal Trends
m Scientific
n Social
o Educational
p Communication

10. EVALUATE. Selecting the issuesto present:

a integrate theoryof appeal
b considerall possibleissuescreatedduringbrainstorming
c list possiblecategoriesof issues,themes
d what do the judgeswant, what havethe judgesbeenrespondingto, significance of

issuebeyondrelief for client
e think of all strengthsof eachissue
0 think of all problemswith eachissue
g contextual benefits of arguablebut unwinableissue
h excludeinappropriateissues
1 consultwith client, others
j review
k alter theoryas necessarybasedon issuesselected

11. INTRODUCTION TO BRIEF/DESCRIBE ESSENCE OF CASE BRIEFLY:
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12. STATEMENT OF THE CASE: facts determinewho wins

a primacy
b chronologicalvs. narrativevs. thematic
c the client’s persuasivestory with adversefacts
d vocabulary
e previewof all issues
f preservation
g anticipate,preemptfactual & legal problems
h proceduralvs. factual
i recency

13. ASSIGNMENTOF ERROR. Presentthe issuespersuasivelyto win:

a. Theory: Primarily one theorypropelledby consistentthemes
b. Headnote,Headline: Subject of error, position taken, whose error is it? judge,

prosecutor,defenseattorney, the state,other?
C. Issue presentation & content

i primacy
ii facts - maximizegood & turn badto your client’s advantage;casefacts& social

facts
iii law - featuregood and bad
iv Constitution - state& federal
v regulation, secondaryauthorities
vi equity
vii policy
viii argument:why relief is necessary- for this client
ix will not require any other or a lot of casesto be reversed
x prejudice, harm
xi standardof review
xii preservation, or reasons to review despite distinguish lack of complete

preservation
xiii anticipationof opponent’sarguments
xiv conclusion,relief neededto correcterror: reversefor new trial, remand,reverse

& dismiss,other
xv recency

d. Orderingof issues:
i chronological
ii strongestto weakest
iii contextualrelationshipto other issues
iv thematically
v primacy, recency

e. Appendix
i requiredmaterials
ii optional materials;are the theory, themes,imagesenhanced?

f. Demonstrative Evidence
i chart
ii table
iii picture
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15.
a
b
c

OTHER BRIEFS
Amicus curiae:soliciting, opposing,timing
Supplemental:appellant,appellee,other
Certification of Law

16. ISSUESYOU WILL ORALLY ARGUE IN THE ORDERTO BE ARGUED

Jssne Prjidice Preserved

1. 1. 1. DYes ONo

2. 2. 2. DYes DNo

3. 3. 3. DYes DNo

17. STRONGESTASPECTSOF PROSECUTOR’SARGUMENTS

a.

b.

C.

18. 3 MOST SIGNIFICANT QUESTIONS JUDGES WILL ASK AT ORAL ARGUMENT

a.

b.

c.

14. CONCLUSIONTO ENTIRE BRIEF: ComprehensiveRequestfor Relief
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19. WORSTPROBLEMS WITH CASE e.g.,Procedural,Record,Preservation

a.

b.

c.

20. OPENING OF ORAL ARGUMENT

21. FUNDAMENTAL PERSUASION POINTS TO BE COMMUNICATED

a.
,.

b.

C.

d.

e.

22. CLOSING OF ORAL ARGUMENT

23. PLANNED REBUTFAL

24. VOCABULARY KEY WORDSOF ORAL PRESENTATION
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25. SELF-EVALUATION

YOUR BEST ORAL PRESENTATIONSKILL

YOUR ORAL PRESENTATIONSKILL YOU MOST NEED TO IMPROVE

26. LIST ANY RELEVANT CASES DECIDED SINCE BRIEFS FILED

a.

b.

C.

27. INFORMATION ON JUDGESRELEVANT TO THIS CASE e.g.,prior opinions

JUDGE RELEVANT INFORMATION

1. 1.

2. 2.

3. 3.

4. 4.

5. 5.

6. 6.

7. 7.
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28. INFORMATION ON OPPOSINGCOUNSELRELEVANT TO THIS CASE

NAME OF AUORNEYS RELEVANT INFORMATION

1. 1.

2. 2.

3. 3.

29. COACHING COMMENTS AFTER MOCK ORAL ARGUMENT

a MOST PERSUASIVE ASPECTSOF ORAL ARGUMENT

THOSE CAN BE MAXIMIZED BY:

b MUST WORK ON BETTER ANSWERSFOR FOLLOWING QUESTIONS:

11.

in.

vi.

v.

c LEAST PERSUASIVEASPECT

ADVICE ON WHAT TO DO CONCERNINGTHIS ASPECT
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Very Poor Avg. Good Very
Poor Good

1. Communicationof commitment
to the issues/client 1 2 3 4 5

2. Clarity of communication,preciseness
of defining issues 1 2 3 4 5

3. Responsesto questions 1 2 3 4 5

4. Communicatingunfairness,pre
judice, emotion 1 2 3 4 5

5. Knowledgeor recordand useof facts 1 2 3 4 5

6. Useof stateand federalConstitutions 1 2 3 4 5

7. Knowledge anduse of caselaw,statutes,
and proceduralrules 1 2 3 4 5

8. Demeanorand attitude 1 2 3 4 5

9. Appropriatenessof any oral admis
sionsmade 1 2 3 4 5

10. Rebuttalskills 1 2 3 4 5

11. Persuasiveness;communicationof
theory, themes 1 2 3 4 5

30. EDITING, REVISING, REWRITING, PROOFREADING,FEEDBACK AND SELF-
EVALUATION: maximizing the best;confronting& improving weaknesses

a from others
b from self
c passageof time betweenwriting and review, revising, rewriting
d proceduresto insure feedback:in place or to be created
e how can the ultimateproductbe better?
1 what are alternativeapproachesto major caseproblems?
g what are the barriers,obstaclesto relief; how canthey be hurdled?
h what are the client’s desireson the problems?
i shephardize,checkcitation accuracy
j proofread

31. ETHICAL ISSUES
a Attorney’s decisionswith client input?
b Client’s decisionswith attorney’sadvice
c Supervisor’sdecisions,responsibilities
d conflicts
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32. FUTURE REVIEW:

a Petition for Rehearing/Modificationof Opinion/Extensionof Opinion

b DiscretionaryReview

c Petition for Certiorari

d State Post-ConvictionReview

e FederalHabeasReview

33. OTHER LITIGATION ACTIVITY
a Offensive
b Defensive

34. ASSESSINGTHE UNUSUAL, SIGNIFICANT, CREATIVE

a. Most unusualaspectof this appeal
b. Most significant aspectof this Appeal
c. Mostcreativeaspectof your work in this case

35. OVERALL COACHING COMMENTS ON APPELLATE REPRESENTATION

The three major areas for further focus to improve the quality of this appealprocess
including consultationwith others:

a

b

C

Dateto discussthis appealprocessagain:

Additional thoughts:
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DefendersComment on CaseReview

Kim Brooks on Appellate Case Review

I had a casereview done on an appellatecase. It was a murdercasebeingheardbefore the
KentuckySupremeCourt. In fact,GeorgeSornbergerandJohnNiland tried the case.I thought

it wasenormouslyhelpful. I work with DPA’s of-counselprogramdoing appealsand I would
really encouragepeopleto go through that casereview process.The appellatecourt is a
different audiencethan we usually face. I would much ratherhavethoseguys drilling me

with questionsraisingverydifficult questionsandthinking thosethroughbeforethe Supreme
CourtJusticesaskedme thosedifficult questions.That helpedme very much in the process
of doing the appellateoral argument.

Tom Glover of Hopkinsville on Capital Case Review

I was in the Marine Corps.I havebeena public defenderfor 13 years.The first 12 of it was
like you wouldof hadto hold a gun to my headto get me to cometo Frankfort. We wanted
nothing to do with thosepeople.And about 1 year ago, I beganto see that theywere there
to helpratherthanhurt us. So I cameup for a casereview in July and it was on short notice
andtheybentover backwardsto let me havemine,real fast and do everythingthey could to
helpme. I found out two thingsaboutheadquartershere.Numberone: I found out that they
havea lot better supply sergeantand supply room than my office. They let me go in there
and I hauledout an armloadof stuff that we don’t have. I was ableto scarfabunchof gear,
so first of all therewas that advantage.Numbertwo: When I did my casewith Vince Aprile
andGeorgeSornberger,therewasn’t anycriticism at all. They did not criticize me, they made
suggestions.But morethan anything,they saw threetacticalproblemswith me. They solved
threetacticalproblemsfor me, and it wasbecauseof their experienceand judgment. But, I
couldnot havesolvedthe problembecauseI was too closeto it. I gavethem the problem and
all threeproblemswere solved in 30 minutes.And all 3 problemsare good practicalways to
get this evidencein or to accomplishsomethingand I could not figure out a way to do it. It
was invaluableto me. They really did me and my client a realservice.They didn’t criticize
me, maybetheywere beingkind, I don’t know. I would ratherlook stupid in that room with
them than look stupid in front of the judge.Theywere very helpful to me andI recommend
it to anybody.After the Death PenaltyTPI wherewe were educatedon casereview, I went
to Arizona for a 2-weekvacationwhereI visited CanyonDe Chelly NationalMonumentand
receivedtheir newspaper.A paragraphon the front pageconciselysets forth the creedbeing
taughtat the Department’spracticeinstitutes:Canyon deChelly is more than a scenicattraction.
Land is more than equity. it is us, thepeople, and our culture that originatefrom the land. Land is
spiritual, its meaningbecomesdeeper as we learn about the stories that relate to ourselvesand our
connectionto the earth. Every beautl place has a story...it is up to us to go homeand grasp its
meaningand share it with the children.

Keith Virgin of Madisonville on Case Review

I was recentlyinvolved withJohnNiland andSteveMirkin in Elizabethtownin a casereview.
We werehavinga little bit of an evidentiaryproblem. They gaveus somegood ideason that
and severalotherideas.My co-counseland I had the opportunity to divide up somework
and I thoughtthat was good.It gaveustime to work out what we weregoing to do andwe
are going to do it againin a month.So, I think it will only help. We haveto representour
clients andgive them the bestwe can offer. The morewe think about their case, the better.
Four lawyersthinking aboutthe caseare a whole lot better thantwo.
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1997Evidence LawUpdate

1997 has beensomethingof sabbaticalyear for
me in the Advocate.However, during the year
sincethe lasteditionof the AdvocateEvidenceand
PreservationManual, the appellatecourts have
turned out 31 opinions that Contain important
rulings on evidencelaw. It is thereforetime for
an update.Becauseof the volume andbecauseof
the format of the Evidenceand PreservationMan
ual, this articlewill organizethe holdingsby rule
number.To conservespace,the full citation of
the casewill bepresentedonly in an alphabetical
tableat the endof the article. In the entriesI will
make a reference to the casename and to the
pagenumberon which the evidencepoint ap
pearsin the opinion. This updatecoversopin
ions appearing in the SouthwestReporter from
December10, 1996to November25, 1997,closing
with Volume 953, No. 2.

One other interesting and useful development
during 1997 hasbeenthe recentpublicationof a
Kentuckyevidencemanualby ProfessorRichard
Underwoodof the University of Kentucky. This
book, titled KentuckyEvidence,1997/98Courtroom
Manual is publishedby the AndersonPublishing
Companyof Cincinnatiandis availablefor about
$40, including postageand handling. This man
ual is rather detailed and is organizedby rule
number. It hasa number of useful featuresin
cluding the revisedStudyCommitteeNotes.The
manual also contains a helpful listing of pre
rules Kentucky cases,Kentucky casesciting the
rules,anduseful federalcases.The manualis not
limited to criminal practice and therefore con
tainsa good dealof information that is of use to
lawyershandlingcivil casesas well. Thismanual
is well worth the $40 investment.It is acomple
ment to the Advocate Evidence and Preservation
Manual which will continue to focus on situa
tions and problems faced by attorneys trying
criminal caseswho want a short and specific
resourcefor their trial notebook.

KRE 103

Commonwealthv. Kina, p. 809 - Becausethe
trial judge is in a unique position to judge
witness credibility, an appellatecourt, when
reviewinga decisionto admit or excludeevi
dence,will acceptfindingsof factunlessthey
are clearly erroneousandwill not reverseun

less the appellant
demonstratesthat the
ruling was an abuse
of discretion.

Brock v. Common
wealth, p. 29 - How
ever, the discretionof the trial judge is not
unlimited. This casereversedon the ground
that exclusion as cumulative evidencewas
outsidethe discretionnormally exercisedby
a trial judge.

KRE 103a1

Kesler v. Shehan, p. 256 - Whereevidenceis
admissiblefor onepurpose,a generalmotion
to strike doesnot preserveerror for the ap
pellate court. The trial judge mustbe given a
chanceto rule on a specific request.

CommonwealthPetrey, p. 419 - Defendant
failed to makea timely objection to DNA ex
pert’s qualificatiol3s,testimony,proceduresor
finwngs andthereforewaivedhisright to ob
ject on appeal.

KRE 103c

Brock v. Commonwealth,p. 30 - Any at
tempts to impeachor refreshwith a taped
statementmust first be conductedin cham
bersoutsidethe hearingof the jury to avoid
prejudiceif evidenceis ruled inadmissible.

Luttrell v. Commonwealth,p. 218 - All rul
ings on expertwitnessstatusshouldbe out of
the hearingof the jury andthereshouldnev
er be a declarationthat a witnessis an expert.

KRE 103d

McKinney v. Venters, p. 242 - In DNA cases,
it is appropriatefor the judgeto ruleafterthe
testinghasoccurredandwhentheparty indi
catesthatit will offer evidencefor admission.
The objectionshould comeat that point. This
casearosefrom anoriginal actionseekingto
prohibit testing by the Commonwealththat
would destroy the sample.

David Niehaus
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KRE 103e

Commonwealthv. Petrey,p. 419 - The Sup
reme Court held that the Court of Appeals
erred when it consideredthe defendant’s
claim aboutDNA despitehis failure to pre
serve it in the trial court.

Brock v. Commonwealth,p. 28 - The Court
held that this rule parallels RCr 10.26 and
requires a substantial possibility that the
result would havebeendifferent but for the
error. The Court also cited federal cases
which hold that this rule requiresshowing
that the error seriously affectedthe fairness,
integrity or public reputation of judicial
proceedings.

KRE 104a

Parker v. Commonwealth,p. 213-214 - The
Court cites Huddleston v. U.S. as the standard
for determiningKRE 404b admissibility.The
judge must ask whether there is evidence
from which the jury reasonablycould infer
that the defendanthad committedthe prior
acts.

KRE 105

Cormney v. Commonwealth,p. 634 - Court
held that erroneoustestimonyaboutthe DUI
presumptionin a manslaughtercasewasnot
reversible. The problem was satisfactorily
curedby an admonition.

KRE 106

Commonwealthv. Collins, p. 813-814 - The
Court held that once the subject of a diary
wasraised,the doorwasopenfor admission
of other parts of the diary if relevant. The
completenessrule exists to preventa mislead
ing impression.The inquiry is whether the
meaningof the admitted part is altered by
other portions that should, in faimess, be
admitted.

KRE 107

Commonwealthv. King, p. 808 - The parties
on appeal raised the issue of conspiracy
pursuantto KRE 801A. TheCourt declinedto
considerthe rule becausetheprosecution

arosebefore July, 1992 and instead decided
the case on common law conspiracy
principles.

KRE 401

Wolfenbarger v. Commonwealth, p. 774 -

Court of Appeals held that on remandof a
domestic assaultcase trial judge should not
allow testimonyof a neighborof defendant’s
ex-wife about the effect the crime had on
ex-wife becauseit is irrelevant.

Newkirk v. Commonwealth,p. 692 - Child
sexabuseaccommodationsyndrome,evenif
valid scientific evidence, is irrelevant to the
issueof identification of the perpetrator.

Bowling v. Commonwealth,p. 302 - At pen
alty phaseof death-eligiblemurdercasesome
backgroundinformation about the deceased
is relevantto full understandingof the nature
of the crime.However,not every detail about
the deceasedis relevant.

Foley v. Commonwealth,p. 887 - On cross-
examination,any relevant subject may be
biough.up, iuluiu LJLility J u. ii
witness.

Robeyv. Commonwealth,p. 618 - Common
wealth tried to justify other acts evidenceto
show identity, among other grounds. The
Court noted that identity was not an issue
becausethe defendantadmitted the actsbut
claimed consent.

Toyota v. Epperson, p. 415 - After acquired
information’ could not be relevant as the motive for
dischargeof anemployee.

Brock v. Commonwealth, p. 28 - A witness’s obser
vation of the defendant’sdemeanoron a certain day did
nottendto provedefendant’sstateof mind 12 dayslater.

Carman v. Dunaway Timber Co., p. 570 - Judgepro
perly allowed evidenceot industry custom to show the
standardof carerequiredin a tort case.

Collins v. Commonwealth, p. 575 - The defendant
openedthe door to a social worker’s testimonyabout a
child prosecuting witness’s explanation for initially
denying sexualabuse.

Parker v. Commonwealth, p. 214 - Judge properly
found prior acts relevant to show defendant’sanimus
towarda child andto negateaccidentor mistake. The

62



Kentucky DPA’s The Advocate,Vol. 20, No. 1, January1998 .

defendant.testified thathe did not know how the
child was injured.

Ray v. Stone,p. 224 - A criminal conviction
may be used to collaterally estop any con
trary claim by estoppedparty in a later civil

case.

KRE 402

Brown v. Commonwealth,p. 248 - A defen
dantclaimedphotographswere irrelevantbe
causehe had admitted the acts alleged.The
Court held that when the defendantpleads
not guilty, all elementsof the chargeare at
issueand selectedphotographsmay be pro
bative.

Keslerv. Shehan,p. 256 - Evidenceotherwise
irrelevant may become relevant to rebut
testimony.

Robey v. Commonwealth,p. 618 - Because
defendant admitted the act charged, his
identity wasnot issue,andthereforeevidence
offered for that purposewas irrelevant.

roley v. Ccrnmonw’o!f’i, p ‘ - Thdenee
that defendant threatenedor otherwise in
fluencedwitnessesin an attemptto suppress
testimony is relevant where the threatsare
madeby or on behalf of the defendant.

KRE 403

Robey v. Commonwealth,p. 618 - in KRE
404b cases, the probative value of the
evidence must substantially outweigh the
dangerof undue prejudice. in this case,an
act 16 years previous was deemed too
remote.

Parker v. Commonwealth,p. 212 - Photo
graphswhich supplementthe testimonyof a
medicalexaminerandotherexperttestimony
may be introducedwhenthe judgefinds that
they are moreprobativethan prejudicial.

maleby or on behalf of the defendant.The
defendantdeniedattempting to orchestrate
testimonyand the Commonwealthsoughtto
introduce a letter in which the schemewas
shown.

Bowling v. Commonwealth, p. 300-301 -

Other instancesshowing that the defendant
robbedthe lone operatorof a gas stationare
admissible becauseidentity is an essential
elementof every prosecutionand other acts
evidencemaybe usedto proveidentity even
if they tend to prove commissionof another
crime. An apparentimportant factor in this
casewasthe limiting instructiongivenby the
judge.

Robeyv. Commonwealth,p. 617-618- Other
* acts evidenceis admissibleonly if probative
of an issue independentof characteror crim
inal disposition and only if the probative
valueoutweighsunfair prejudicewith respect
to character.

Tabor v. Commonwealth,p. 572 - A juror’s
commentamoundto othercrimesevidence
which is not permittedto prove character.

Parker v. Commonwealth,p.213- Uncharged
actsmaybe admittedto show thedefendant’s
ziotive, intent or absenceof mistake. In this
case,the defendantclaimedthat therewas no
way to link prior injuries of a child to him.
The Court held that the link neednot be es
tablished by direct evidence, but may be
madeby inference.

KRE 404c

Bowling v. Commonwealth, p. 300 - The
purpose of the rule is to provide notice
adequatefor a motion in limine. The defen
danthad actualnotice in this case from dis
covery,evidencedby his failure to list lackof
noticeasa groundfor exclusionand his filing
of a motion in limine.

KRE 411
KRE 404b

Foley v. Comntonwealth,p. 886-887 - Evi
dencethat the defendantthreatenedor other
wise influenced witnessesin an attempt to
suppresstestimonymaybe introducedwhere

Wallace v. Leedhanachoke,p. 625 - Party
wished to show that doctor’s expert in mal
practiceactionwasinsuredby the samecom
pany as the doctor to show the bias of the
expert.Court held that the judge mustbal
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anceprobativevalueagainstthe well established
rule prohibiting introductionof evidenceabout
insurance.

KRE 501

Leanhart v. Humana Inc., p. 820 - KRS
311.3772,thepeerreviewprivilege, doesnot
necessarilyprohibitdiscoveryin medicalneg
ligencecases.

KRE 503

Lovell v. Winchester, J., p. 467 - In a civil
suit, personswho had consulteda lawyer
abouta caseexercisedthisprivilege whenthe
lawyer insteadrepresentedthe adverseparty.
The key is whetherconfidential information
is disclosed to the attorneywith a view to
obtaininghis professionalservicesbasedon
a reasonablebelief that the lawyer is under
taking representation.

KRE 601a

Moss v. Commonwealth,p. 582 - The prose
cutor at trial is not necessarilyan incom
petentwitness.Jhedecisionasto whetherhe
will testify is largely basedon RPC 3.7a1.
Here hejust testifiedas a link in the chainof
custodywhich was permissible.

KRE 601b

Bart v. Commonwealth,p. 579 - Everyperson
is presumedcompetentto testify, even in
fants.The Courtheld that the trial judgeis in
a uniqueposition to determineif the witness
is qualified. Although due processmay in
somecasesrequireexperttestimonyon wit
nesses,in general, the Court will leave the
questionof competencyto the judge.

KRE 609

Tabor v. Commonwealth, p. 572 - Citing
Duvall v. Commonwealth,548 S.W.2d832 Ky.
1977, the Court held that a party may not
impeachwith aconvictionif the judgmentis
not final, which includesa casein which the
appealis not final.

KRE 611a

Ray v. Stone,p. 224 - A criminal conviction
may be used to collaterally estop any con
trary claim by the estoppedparty in a civil
case.The Court doesnot cite a rule for this
principle,butKRE 611a1 and 2 dealwith
this subjectmatter.

Collins v. Commonwealth,p. 573 - A missing
evidenceinstructionis to be given whenevi
denceis negligently lost. SeeMonsantoCo. v.
Reed,950 S.W.2d 811 Ky. 1997.

KRE 611b

Foley v. Commonwealth,p. 887-888 - Ken
tucky follows the "wide open" cross-examin
ation rule which allows a party to cross-
examinea witness on any subject including
credibility.

Wallacev. Leedhanachoke,p. 625 - A party
may cross-examinea witness on any issue
relevant to the case,subject to the control of
the judge.

KRE OU

Brock v. Commonwealth,p. 29-30 - Useof an
audiotapeto refreshmemoryis permittedbut
mustbe doneout of thepresenceof the jury.
If the memoryis refreshed,thereis no need
to admit the tape. If not, the tape shouldbe
admittedbut the jury may not use it during
deliberations.

KRE 614c

Commonwealthv. Collins, p. 817 - Failure to
require written juror questionswas a tech
nical violation of this rule but in the circum
stancesharmless.

KRE 615

Commonwealthv. Collins, p. 817 - The pur
pose of this rule is to elicit truth from the
witness.When the rule is violated, the judge
mustconducta hearingto determineif there
is prejudice to a party, what the witness
heard, and what the proposed testimony
would be. The judge’sdeterminationis sub
ject to reviewfor abuseof discretion.
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KRE 701

Hubbard v. Commonwealth,p. 383 - The vic
tim of a robberyis competentto testify as to
the injury resulting from the crime.

Bowling v. Commonwealth,p. 305 - A lay
witnessmay testify to "collective facts" like a
"strange"or "intense" look.

Brock v. Commonwealth,p. 28 - The Court
did notreachthe questionof whetheraparty
had laid the minimum foundationfor a wit
ness to describe the defendant’s state of
mind. This is anothercollectivefacts case.

Mossv. Commonwealth,p. 582 - An attorney
may notask a witnessif any otherwitnessin
the caseis lying.

Commonwealthv. Rhodes,p. 623 - A police
officer qualified by training and experience
may statean opinion as to intoxication.

KRE 702

McKinney v. Venters,p. 241-242 - After the
party has causedhe iN Si t .

the judge will determine,still on a case by
casebasis,the admissibility of the evidence.

Kesler v. Shehan, p. 256 - In an undueinflu
encewill contest,the attorney/experttestified
aboutthe dutiesof a drafting attorneywhich
did not invadethe provinceof the jury.

Commonwealthv. Wirth, p. 83 - The breatha
lyzer test is consideredsufficiently reliableto
be admittedwithout a showingof a greater
degree of certainty than other expert evi
dence.The methodof "relation back" testi
mony by anexpertwasdiscussedin thiscase.

Newkirk v. Commonwealth, p. 695 - The
changefrom the Frye to the Daubert standard
is not sufficient to permit testimony about
child sex abuseaccommodationsyndrome.
The Court also observed that more courts
permit expertsto testify aboutprobabilities,
classes,syndromesand traits the more the
jury is removed-from its historic function of
judging the credibility of evidence.The Court
statedthat it would trust the jury.

Bowling v. Commonwealth,p. 305 - A police
officer’s testimonyaboutthe fit of a gun to a
particular holster was objected to on the
ground that the jury could observe this for
itself. The Court rejected the claim because
the rulepermits evidencethat "aids" the jury,
evenwherethereis somereservationasto its
helpfulness.

Foley v. Commonwealth,p. 889 - The judge
hasdiscretionas to expertwitnessstatus.The
proposedtestimonymustbe relevant to the
issue at hand.

Robeyv. Commonwealth,p. 620 - DNA evi
dence is admitted on a caseby casebasis.It
was unnecessaryin this case becausethe
defendantadmittedintercourse.

Cormneyv. Commonwealth,p. 634 - Expert
testimonyas to who was driving the car in a
vehicular homicide case assisted the jury.
However, testimonyas to the DUI presump
tion of intoxicationwas erroneous.

CommonwealthvPetrey,p. 419 - The Court
stated that it wa still reluctant to accept
DN a. admiihe in P t
caseby casedetermination.

Commonwealth v. Rhodes, p. 623 - Prelim
inary breathtest resultsare admissibleif the
instructionsfor themhavebeenfollowed. The
Court did not decidethe questionof whether
the HGN test is scientific or not.

Collins v. Commonwealth,p. 574-575 - A
physician’s testimonyabout retentionof the
hymenwas helpful to the jury in a child sex
abusecase.It wasbasedon a compilationof
statisticsand observationsthereforea qual
ifying hearingunderDaubert/Mitchellwasnot
required.

Bart v. Commonwealth,p. 578-579- Due pro
cessmay in somecasesrequire examination
of a child witnessby an independentexpert
to determine competencyto testify. But in
general,the Court prefersto leavethe matter
up to the trial judge.

Luttrell v. Commonwealth,p. 218 - In the
context of this case,the judge’s statementto
the witnessthat "you may renderan expert
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opinion" was harmless.But the Court cau
tions that all rulings on expertstatusshould
be out of the hearingof the jury and that
there should never be a declarationto the
jury that the witnessis an expert.

KRE 703

Brown v. Commonwealth,p. 247 - An expert
may testify as to what a third personsaid as
long as this type of information is custom
arily relied on in the particular practice or
professionof the witness.

KRE 704

Kesler v. Shehan, p. 256 - In an undue influ
encewill contest,the attorney/expert’stesti
mony did not addressanymatterthat thein
structionscalled for the jury to decide and
thereforedid not touchon theultimate issue.

Newkirk v. Commonwealth,p. 694 - The re
jectionof proposedKRE 704 was an unam
biguousact, and, as Lawsonconcluded,the
ultimate fact prohibition is still importantin
Kentucky.

Cormneyv. Commonwealth,p. 633 - The test
imony of an accidentreconstructionwitness
that the defendantwas the driver was held
not addressedto the ultimate issue in the
case which the Court identified as whether
the driver was actingwantonly.This decision
is wrong. Identity is an issue in every crim
inal caseandthe witnessgavean opinion on
who wasdriving the car,anessentialelement
of seconddegreemanslaughter.

KRE 705

Collins v. Commonwealth,p. 574 - An expert
may give an opinion without disclosureof
underlying data relied upon. Therefore,the
failure of the Commonwealthto provide in
pretrialdiscoverycopiesof thestudiesrelied
upon wasnot a violation of RCr 7.241b

KRE 801Aa1

Brock v. Commonwealth,p. 27-A partymay
use qualifying statementsboth to contradict
and assubstantiveevidence.A prior state-

mentqualifies whenthe witnessdeniesmak
ing it or claims inability to rememberit.

Newkirk v. Commonwealth,p. 696 - Child
could not recall specific details during trial
testimony and therefore the judge did not
abusediscretionby allowing a police officer
and a physicianto testify as to thesedetails.

KRE 801Aa3

Owensv. Commonwealth,p. 839 - The Com
monwealth is entitled, after a witness says
that hemadeaneyewitnessidentification,to
corroborate the fact that the out of court
identification was made.

KRE 801Ab

McQueen v. Commonwealth,p. 417 - This
rule expresslyexempts only statementsof
fered against the party from exclusion by
KRE 802.

KRE 801Ab5

Commonwealth v. Kina, p. 809 - This case
discussespre-rulesconspiracyandholdsthat
the determinationofthe existenceof a con
spiracy will not be reversed except upon
showing of abuseof discretion.The dissent
saysthat the rulehasnot yet beenconstrued.

KRE 802

Collins v. Commonwealth,p. 575 - In this
casethe Court held that the social worker’s
testimonyabouta child’s explanationfor mi
tial denial of sexualabusewasnot hearsay.
The Court noted that the social worker did
not saywhether she believed the child’s ex
planation.The Court is wrong on this point.
Unlessthe testimonywasexpresslylimited to
corroborationthat the explanationwas made,
in whichcasethe substancewas unnecessary,
the jury would haveusedthis as evidenceof
the truthfulnessof this explanation.

KRE 8032

Robey v. Commonwealth,p. 618-619 - The
Court held that the rule was satisfied when
the declarantwas underthe stressof nervous
excitement,reactingto recenteventwith no
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opportunity to reflect upon or fabricate a state
ment andthe statementwas trustworthybecause
the stress of the nervous excitement stilled
reflective facilities so that the statementwas
spontaneousanda sincereresponseto the event.

KRE 8035

Brock v. Commonwealth, p. 30 - The re
cordedrecollectionexceptiondoesnotrequire
awritten memorandumpreparedby the wit
nessparticularly whenit is usedonly to re
fresh recollection.This opinion is confusing.
The rule expresslyrequires the making or
adoption of the record "when the matter is
fresh". The Court is really talking about
refreshment,KRE 612, rather thanexemption
from the hearsayrule.

KRE 804a

Brock v. Commonwealth,p. 31 - In this case
the defendantwantedto usea statementof
the deceasedto his mother which hadbeen
recordedon audiotape.

KRE 804b3

Brock v. Commonwealth,p. 1 - The dece
dent’sstatementthathewould kill the defen
dantconstitutedastatementagainstthe dece
dent’s penal interest when made to his
mother before the confrontationwhich re
sulted in the defendant shooting the de
ceased.

KRE 805

Brock v. Commonwealth,p. 31 - This case
presentsan exampleof how the rule works.
The deceased’sstatementto his mother was
recorded on audiotape and introduced
through the personengagedin the phone
conversationwith the deceased’smother.

KRE 901

Commonwealthv. Wirth, p. 82 - To qualify
the breathalyzer,calibration testimony is
usually provided by technicians but the
statutesand regulationspermit useof public
or businessrecordsto do so.

Brock v. Commonwealth, p. 29-30 - To
authenticate audiotape, there must be evi
dence sufficient to support a finding that the
matter in questionis what theproponentsays
it is. The witnessmay identify the voicesand
the accuracyof the tape. Without saying so
expressly,this caseacknowledgesthat KRE
901 abrogatestheformerinvolved foundation
for audiotape.

Mossv. Commonwealth,p. 582 - The Assis
tant Commonwealth’sAttorney may appear
asa witnessto establishthe chainof custody.

Parker v. Commonwealth,p. 213 - Photo
graphsmaybe authenticatedby anyonewho
can say that they actually depict what they
are supposedto show.
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IssuesRelated to the Juvenile SexOffender Statute

A. Introduction

Recently I appeared in a juvenile court to
representa child who had beenprobatedon a
sex abuse charge. The judge had revoked the

child’s probation and committed him to the

Departmentof Juvenile Justice DJJ when his

mother was unable to take him back into her

homeafterhe wasreleasedfrom a mentalhealth

facility. At the hearingon the motion to term

inate commitment,the juvenile judge askedthe
DJJ community worker whether the child had
beenreceivingsexoffendertreatment.Therewas
considerablediscussionof that subjectbeforethe
judge deniedthe motion to terminate.My focus
as the child’s advocateexpandedfrom whether
his probationhad been improperly revoked to
whether he’d beenproperly designateda sex
offender.

Following the hearing, I reviewed the child’s
recordsand learnedthat he’d never beenrepre
sentedby anattorney.The reportorderedby the
judge when the child admitted guilt without

had beenno declarationby the judge that the
child was a sex offender. The judge’s position
was that a child is automaticallydesignateda
sex offenderupon an adjudicationof guilt of a
sex offense. In spite of the child’s low IQ, the
judge orderedDJJ to treathim as a sex offender.
An appealto circuit court is pending.

This article containsmy observationsabout the
juvenile sexualoffenderstatute.The law is com
plex, and the consequencesof being declareda
sex offenderare severe.No child should be al
lowed to proceed without an attorney when
chargedwith a sex offense.

B. The Statute

KRS 635.500, effective 7/15/94, createsa new
classification of juveniles - sex offenders. KRS
635.505definesa "juvenile sexualoffender" as a
child under 18 who hasbeenconvictedof desig
natedoffensesandis NOT activelypsychoticor
mentallyretarded.The offenseswhichcanresult
in a juvenile being designateda sexoffenderare
all thosecontainedin KRS Chapter510, includ
ing sexualmisconductandindecentexposure,at-

tempts to commit any 510 offenses, incest
530.020, unlawful transactionwith a minor
530.064,and useof a minor in a sexualperfor
mance 531.310. KRS 635.510 providesthat a
child "may be declared"a juvenile sexualoffen
derundercertaincircumstancesand KRS 635.515
statesthat the juvenile shallbe committedto DJJ
"if the juvenile court declaresthe child to be a
juvenile sexualoffender."

A mentalhealthassessmentis mandatory"upon
final adjudication by the juvenile court." KRS
635.5102.The juvenile courtjudge ‘shall order"
a mentalhealthassessmentto be conductedon
the child by the DJJ sexualoffenderprogramor
by a qualified mental health professionalsee
KRS 600.02041approvedby the program.The
evaluator "shall recommend the appropriate
course of treatment." Thereafter, the juvenile
judgeor otherauthority designatedby thejudge
"shall initiate a referral to the program for
evaluation and treatment as indicated." KRS
635.5102.

- -- .,
LA L A.L.jC.LL*4 J. jL. JL,’.

he must receive treatmentin a Juvenile sexual
offender treatmentprogramSOTP for a mini
mum of two yearswith a maximum treatment
time of three years.KRS 635.515 1. However,
the juvenile shallnot remain in the careof DJJ
after age 21. KRS 635.515 1. Moreover, DJJ
"shall utilize the treatmentsetting which pro
vides the least restrictivealternativeas defined
in KRS 600.020." KRS 635.515 2. Pursuantto
KRS 635.545, DJJ shall maintain the names of
programparticipantsfor a 15 yearperiod.

There are specific requirementsregarding the
treatmentagreement.KRS 635.515requires the
program to develop a written treatmentagree
ment containing the responsibilitiesof the juv
enile sex offender, his family and the program
The contentsshall include attendance,partici
pation in education,planningandcompletionof
treatmentgoals,curfew, home visits, participa
tion in parentinggroupsand family counseling,
continued contact with program, schools and
courts and dischargecriteria. KRS 635.515 3.
The agreementshall be presentedto the court
andthe court shall include it as part of its order
except for good cause.KRS 635.5154. The
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program must send written reports to the juv
enile judgeevery60 days.KRS 635.5105. [Trial
counselshould ask at dispositionto be served
with a copy of the 60-dayreport and the indiv
idualizedtreatmentplan.]

The reportsshall include information aboutthe
currenttreatmentprogram,an assessmentof the
juvenile’s current condition and any recom
mendationby program staff. KRS 635.510 5.
Moreover,the casemay be called for review on
recommendationof programstaffor thejuvenile
courtjudge. KRS 635.5106. Finally, a discharge
review shall be requestedby the programsixty
60 daysprior to the recommendedreleasedate.
KRS 635.5107.

C. Issues

The first and most critical question is whether
the juvenile is eveneligible to be declareda sex
offender. Many kids who appear in juvenile
court are not functioning at a high intellectual
level and/or are mentally disturbed.Since juv
enileswho are; "mentally retarded"or "actively
psychotic"arenot eligible for sexoffenderclassi
fication, reliable informationon thoseimportant
UCbiUi , If a jucriic’s IQ i bclc
70 he should not be designateda sexoffender.
Seethe DSM IVR andKRS 532.130.

The next questionis whether the juvenile has
been"declared" a sexualoffender.The language
of the statuteclearlyindicatesthat anaffirmative
actby the juvenile court declaringa child to be
a sexualoffender-isnecessarybefore the KRS
635.515treatmentrequirementsapply.Note that
KRS 635.5101a indicatesthat a juvenile may
be declaredto be a sex offenderbefore adjud
ication. If aprosecutorrequestssuchapremature
declaration,thereare certainlyissuesconcerning
violation of the presumptionof innocence,due
processclauseand the prohibition on arbitrar
inesscontraryto the UnitedStatesandKentucky
Constitutions.

If a child is declaredto be a sex offender, the
mentalhealthevaluationis required.It shouldbe
performedbetweenadjudicationanddisposition
to be meaningful.Sometimesthe evaluatorwill
find that the juvenile is not actually a sex of
fenderor that sexoffendertreatmentis inappro
priate. The person performing the evaluation
mustbe approvedby DJJ’sSOTPand mustbe a

qualified mental health professionalsuch as a
physician,psychiatrist,psychologistwith a doc
torate or mastersand specified qualifications,
nurse or licensed clinical social worker with
certainqualifications.The evaluationmaynot be
performedby a CFC or DJJ socialworkcr with a
bachelor’s degree, and a course of treatment
mustbe recommended.

At disposition the judge "initiates referral" to a
treatmentprogram.Residentialtreatmentis not
necessarilyappropriate.DJJ is required to use
the leastrestrictivetreatmentalternative.More
over, the child mayparticipatein more thanone
treatmentprogramover the two year period.

Note the requirementsfor the treatmentagree
ment which shouldbe very comprehensiveand
mustincludecriteria for attainingdischargefrom
the program. If the treatment agreementlacks
any of the critical componentsparticularly dis
chargecriteria,an objectionmaybe appropriate.

The sixty day reportsshould be substantive.If
the juvenile is not nking progress,he may be
in an inappropriatefjrogram. Moreover, there
may be issuessurrourding a juvenile’s unwill
ingnessto admit respbnsihility.While ii. any‘n’-
eniles have pled guilty to sex offenses, others
insistedon atrial anddeniedguilt. Conditioning
treatmenton an admissionof guilt in the latter
situationraisesconstitutionalquestions.

Gail Robinson,Manager
JuvenilePost-DispositionalBranch
100 Fair Oaks Lane, Suite302
Frankfort, Kentucky40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: grobinso@mail.pa.state.ky.us

........

Ifeel morally andintellectuallyobligated
simply to concedethat thedeathpenalty
experimenthasfailed.

From this dayforward I no longer shall
tinker with the machineryof death.

- Harry A. Blackmun
U.S. SupremeCourtJustice
February22, 1994
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AJuvenile’s Right toCounsel

According to a 1996 study by The Children’s
Law Center, 15% of youth detained in 1995 in
detentioncentersand residentialtreatmentfac
ilities were unrepresentedon their most recent
charges in juvenile court. According to data
collectedby theDPA JuvenilePostDispositional
Branch15% of thoseyouth who havechosento
becomeclientsof thebranch,andare detainedin
the state’s twelve residentialtreatmentfacilities
had no lawyer to assist them before they were
committedto theDepartmentof JuvenileJustice.
Many of these youth will not be free of the
state’s custodyor control until their eighteenth
birthday.

According to recentdata from AOC and from
DPA’s casetrackingsystem,over 40% of youth
appearingin juvenile court on statusandpublic
offensesare not representedby DPA contract
andfull-time public defenders.Thoughwe have
no data on the involvement of private counsel,
surely a quick survey of our Commonwealth’s
juvenilecourtswould revealthat the appearance
of a privately retained lawyer is few and far
betweenin juvenile court. Thus, a preliminary
look at the cross-referencingof DPA casetrack
ing data and AOC data indicates that a large
numberof youth go unrepresentedin our juv
enile courts.

KRS 610.0601aprovidesthat "if the child and
his parents,guardian,or personexercisingcus
todial control are unableto obtain counsel,[the
court] shall appoint counsel for the child" "As
usedin statutes,contracts,or the like, this word
is generally imperative or mandatory." Black’s
Law Dictionary, Fifth Edition, 1979. KRS 31.110
recognizesthat sucha child whoseparentscan
not afford to securecounselis a "needy" or "in
digent" person,entitled to the appointmentof
counsel.KRS 31.110dgoesonehuge stepfur
ther. This subsectionprovidesthat even if a
parenthasmeansbut fails to obtaincounselor
obtains counselnot consentedto by the child,
the child qualifies as a needypersonandis thus
entitled to appointedcounsel.With thesestatu
tory protectionsin place,why do somany juv
enilesgo unrepresented?Why do youth endup
in DJJ’s custody and in juvenile detention
centers,neverhavinghadthe benefitof counsel?

A juvenile,who admitsas
a public offender, to
having committed a fel
ony will neverhavethat
chargeexpunged.Thead
judication may be used
against him in later cir
cuit proceedingsor as ameansto transferhim to
circuit court on a later charge. Do we really
think that personsunderthe ageof eighteenun
derstandthe specific, legal distinctionsbetween
a felony and a misdemeanor?

Though the law may seemclear, juvenile court
judgesare not routinely appointingcounselfor
childrenappearingbeforethem.TheDepartment
of JuvenileJustice Advisory Board will be re
commendinglegislation to the Governor in an
attemptto seethis right morebroadlyenforced.
Theboard’sproposalwill includethe mandatory
appointmentof counselfor initial consultation,
with the child, before the court can accept a
waiverof the right to counsel.In the meantime,
the JuvenilePostDispositionalBranchwill con
tinue to litigate this issue on behalf of children
who hadviable legal defenseswhich were not
raisedbecausecounselwas not appointed.

RebeccaBallard DiLoreto
Director, Post-TrialsDivision
100 Fair Oaks Lane,Suite 302
Frankfort,Kentucky 40601
Tel: 502 564-8006;Fax: 502 564-7890
E-mail: rdiloret@mail.pa.state.ky.us

..... ...

The problem of our youth is not youth. The
problem is the spirit of our age; denial of
transcendence,the vapidity ofvalue, ernptm
nessin the heart, the decreasedsensitivity to
the imponderablequality of the spirit, the
collapseofcommunicationbetweenthe realm
of tradition and the inner world of the indiv
iduals. Thecentral problemis that we do not
knowhow to think, how to pray, how to cry,
how to resist the deceptionsof too manyper
suaders.Thereis no communityofthosewho
worry about integrity.

- AbrahamJoshuaHeschel

RebeccaDiLoreto
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26th Annual Public DefenderConference

ProfessorLawrenceA. Dubin receivedhisB.A. from the UniversityMichigan andhis J.D. from the University
of MichiganLaw School.He is currently a professorat the Universityof Detroit Mere’ Schoolof Law andhasbeen
the legal analystfor WJBK-TV Foxaffihiatein Southfield,Michigan.ProfessorDubin hasauthorednumerousarticles
andbooksandsince1990 haswritten a regularethicscolumnfor theNational Law Jounail.Heis a memberof theState
Bat of Michigan, ihe Antc ican Bai AssociabortaodUc Anie. icai Arbihatki As1icr. coi D rcity

receivedthe President’sAward for TeachingExcellenceat the Universityof Detroit,andhe hasbeena pioneerin the
productionand use of videotapesin law schoolsacrossthe countryas well as law-relatededucationprogramson
public television.

Ira Mickenberghasbeenapublic defender,appellatedefenselawyer,attorneytrainerandlaw professorfor twenty-
two years.He is chairpersonof the AppellateDefenderSectionof the National Legal Aid andDefenderAssociation,
and has designedand taught training programsfor appellatedefendersin more than a dozenstates.When not
banginghis headagainstappellateissues,Ira spendsas much time as possibleat racetracksandballparks.

JamesNeuhard of Detroit,MichiganhasdirectedtheMichiganStateAppellateDefenderOffice since1972. Neuhard
chairedthe ABA’s SpecialCommitteeon Fundingthe JusticeSystemwhichwas chargedwith thehighestpriority of
the ABA to investigateand attackthe systemwide crisis in funding of the Justicesystem,past presidentof the
NationalLegal Aid andDefenderAssociation1987-89.He servedas the ABA Bar InformationProgramBIP chair
from 1985-92 andagainin 1985. BIP providestechnical assistanceto local bar associations,courts,legislaturesand
public defenderprogram seeking ways to improve the funding and delivery of indigent criminal defense
representation.Jim wasamemberof the ABA SpecialCommittee,TheConstitutionin a FreeSociety,which published
Criminal Justicein Crisis. Neuhardis oneof thenation’s leadingpublic defender/criminaljusticesystemthinkersand
leaders,whoseleadershipspansa quarterof a century.

Rodney J. Uphoff is a ProfessorandDirector of Clinical Legal Educationat the Universityof OklahomaCollege
of Law. He has a B.A. and J.D. from theUniversity of Wisconsinanda MastersDegreefrom the London Schoolof
Economics.In additionto doingcriminal defensework asa public defenderanda privatepractitioner,he servedas
Chief Staff Attorneyfor the MilwaukeeOffice of theWisconsinStatePublicDefender.He directeda criminal defense
clinic programat the Universityof WisconsinLaw Schoolandnow directsa similarprogramat Oklahoma.He is vice-
chair of the ABA DefenseServiceCommitteeand the OBA Public DefenderCommittee.He wasappointedto the
OklahomaIndigent DefenseSystem Board by OklahomaGovernor Frank Keating. He has written and lectured
frequentlyon ethical issues,criminal defensepracticeand the delivery of indigentdefenseservices.He is the editor
of a book publishedby the ABA entitled Ethical ProblemsFacing the Criminal DefenseLawyer 1995.

Lawrence Dubm Jim Neuhard Rodney J. Uphoff
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ChallengingKentucky’s Guilty ButMentally Ill Law

In Gall v. Commonwealth,607 S.W.2d97, 113 Ky.
1980, the Kentucky SupremeCourt, reviewing
conflicting mental state evidence, took the
unusualstep of "commending" to the General
Assemblythe enactmentof a statuteauthorizing
verdicts of guilty but mentally ill GBMI. In
1980, only two states-Michiganand Indiana-
authorizedGBMI verdicts.That situationwas to
change in 1982, when John Hinkley, Jr., was
found insaneand acquittedof chargesof assault
ing then PresidentRonald Reagan.That year
nine additional states, including Kentucky,
adoptedGBMI laws.

KRS 504.120, et. seq., allowedjuries,asurgedby
the Gall Court, to resolvedoubtsaboutan insan
ity defenseby returninga GBMI verdict. For the
next fifteen years, Kentucky’s experimentwith
GBMI remainedfree from direct constitutional
challenge.

In 1996, the Court signaleda changeha its view
of GBMI statutes.The defendant in Brown v.
Commonwealth,934 S.W.2d 242 Ky. 1996, as
sertedthatKentuckysbM1 law deniedhim his
dueprocessright to presentan insanitydefense
and that the GBMI instructionmisinformed the
jury as to the consequencesof its verdict. While
finding insufficient evidence in the record to
supportBrown’s arguments,the Brown court--in
language ironically reminiscent of the Gall
Court’ssolicitationof GBMI legislation-suggested
that it wasreadyto giveseriousconsiderationto
a constitutionalchallengeto GBMI verdicts.The
Court observedthat it was "gravely troubledby
a methodof punishmentwhich appearsto be
nothing more thana charade,cloaked in a ver
dict, GBMI, which amountsto nothingmorethan
an oxymoronic term of art." Id. at 245. A dissent
by JusticeWintersheimerdescribedthemajority’s
opinion as "an engravedinvitation.., to challenge
the validity of the statute."Id. at 249.

Following his appeal, the appellantin Brown de
clined to pursuea post-convictionchallengeto
the GBMI law. Thus, the casethat may serveas
a vehiclefor successfullychallengingKentucky’s
GBMI law remainsto be found. However, after
Brown, it is clear that the GBMI law is vulner
able. Much of the evidencethat would needto
be marshalledin supportof such a challengeis

alsoclear,andDPA’s Post-Convictionbranchhas
begunthe processof gatheringthat evidencefor
use in an appropriatecase.

A successfulchallengewill likely reston two key
elements:first, that a verdict of GBMI carriesno
consequencesdifferent than thosecarriedby an
ordinaryguilty verdict, and is thereforenothing
more than a guilty verdict with the addition of
the phrase"but mentally ill;" andsecondly,that
theGBMI verdict optionresultsin the conviction
of individuals who would otherwisebe found
not guilty by reasonof insanity.

There is No Difference Between A
GBMI Verdict and A Guilty Verdict

In establishingthe verdict’s lack of meaningful
differencefrom a guilty verdict, it shouldfirst be
understoodthat a GBMI verdict carriesno legal
consequences.In particular, the verdict is not a
substitutefor involuntary commitmentproceed
ings underKES Chapter202A.

Ordinarily, it a jury returns a verdict of not
guilty by reasonof insanity NGRI, the next
logical step is for the Commonwealthto seekto
commit the defendantunderKRS Chapter202A.
The defendantwould then receive aroundthe
clock treatmentand psychiatriccare. DPA’s in
vestigationof Corrections’proceduresfor intake
of GBMI inmates,however,shows that Correc
tionsprocessesthe GBMI inmatethroughgeneral
intake in substantiallythe sameway it processes
any prisoner entering the prison system.The
GBMI inmate is nol automaticallyclassified to
the psychiatric hospital at KCPC. There is no
automatic202A hearing.Only whenCorrections
has itself determinedthat the inmate requires
treatmentdoes it take steps to seek treatment,
and if the inmaterefusestreatment,he can only
betreatedfollowing a dueprocesshearingunder
202A. Thus, theproceduresobservedby Correc
tions for treating GBMI inmates do not differ
from those for treating any other inmate.Both
practically and legally, a GBMI verdict has no
legal consequencewith regardto the treatment
of the GBMI inmate.

As a matter of law, a GBMI verdict is not a
substitutefor an involuntary commitmentpro-
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ceeding.If it canbe additionallyshownthat Cor
rections’treatmentof thoseGBMI inmateswilling
to undergotreatmentis, at best,erratic, it then
follows that Kentuckycourtsmisinformjurorsby
instructingthem that if theyconvict a defendant
as GBMI, "treatment shall be provided to the

defendant

That treatmentof receptiveGBMI inmatesis er
ratic is strongly suggestedby Corrections’data
on GBMI inmates.The datashow that thereare
currently 68 GBMI inmatesin Kentuckyprisons.
Of those,only seven are held at the Kentucky
Correctional Psychiatric Center. The rest are
housedat other institutions where continuous
medical monitoring and daily therapyare un
available. Indeed,eight inmates are housedat
minimum-security institutions where regular
medical staff is limited to a single nurse
practitioner.

A lack of automatic treatmentproceduresfor
GBMI inmatesis alsoindicatedby theexperience
of the defendantin Brown.

In 1985,Brown, a formerpostalworker and mil
itary veteran with an honorable discharge,at
tacked membersof his family with a hatchet.
Brown’s fatherandbrotherdied; hismotherand
sisterwereseriouslyinjured.Brown hadno prior
felony or misdemeanorrecord,nor any history
of drug or alcoholabuse.His family hadno his
tory of abuseor dysfunction.

Brown was found incompetentto standtrial and
was committedto Central State Hospitalwhere
heremaineduntil 1992,whenhewasdetermined

HONEST JOHN

to be competent.During his sevenyearsat Cen
tral State,Brown was continuouslyon medica
tion, was undermedicalobservation24 hoursa
day,and participatedin daily therapysessions.

At his trial, the jury was instructed that if they
found Brown GBMI, he would receive a sen
tence,but that "treatmentshall be provided to
the defendantuntil those providing the treat
ment determine that suchtreatmentis no longer
necessaryor until the expirationof his sentence,
whicheveroccursfirst."

Once placed in Correctionscustody, however,
Brownreceivedalessthancomprehensivemen
tal evaluationin anon-clinicalsetting.Becauseof
his GBMI verdict he was housed in a special
dorm for inmateswith a mentalhealthhistory,
but receivedno treatmentincident to thathous
ing assignment.His medicationwas continued,
but Brown, acting on his own, eventually
stoppedtakingit. Whenherefusedfurthermedi
cation,Correctionstook no action, not even of
fering medicaladvice.One year after his incar
ceration, Brown’s orly "treatment" consistedof
purely voluntary, andsporadic,participationin
a "violent offendergroup."

A juror in Brown, experiencingpost-trial doubt
as to the verdict, wrote to t.he presidingjudge
that, "[a] factor in oursentencedeliberationswas
our belief that...Brownwould get specialtreat
ment in prison becausewe had found him
‘guilty but >>>>>>>>>>>>>>

IAPIES N4’ GENTUWJ4, MY CUEP4T
Is *w -- FOR HIS ACTIONS

AS $ WAS pCCC/

R0ROWRRcO!
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But Brown’s experiencethat GBMI inmates do
not mentally ill’ instead of just ‘guilty. and
Corrections intake procedures show receive
specialtreatment.Underthesecircumstances,the
GBMI law gives rise to a constitutionallyunac

ceptablerisk thatjurors will be misleadas to the
meaningof a GBMI verdict--thatis, that differ
ence between a simple when in fact there is
none.

They will believethere is some"guilty" verdict
and a GBMI verdict, Juror ignoranceof such a
lack of any real distinction may "induce com

promiseverdictsby seducingjurors into settling

on a middle ground betweenguilty and not
guilty, whenin fact thereis no middle ground."
State of New Mexico v. Neely, 819 P.2d 249, 261

N.M. 1991 Montgomery,J., dissenting.

The GBMI Law Promotes
Compromise Verdict

Like the lack of any legal or factual conse
quences,that GBMI laws lead to compromise
verdicts may be element in challenging the
statute.A numberof empiricalstudiesa showing
a crucial supportingsuch a showingwere cited
in the appellant’sbrief in Brown.

A 1986 studyused145 mockjurors to assessthe
impact of GBMI instructionson jury verdicts.
Savitsky, J. and Lindblom, W., "The Impact of
the Guilty but Mentally Ill Verdict on Juror
Decisions: an Empirical Analysis," Journal of
Applied Social Psychology, 686-701 1986. The
study concluded,"when the GBMI verdict was
available,therewere few NGRI verdicts." Id. at
699. The researchersalso concludedfrom their
datathat, "[tihe availability of the GBMI verdict
may well encouragejurors to convict innocent
defendantson the basis of irrelevant mental
healthconcerns."Id. at 699.

A 1987studyexamined"whetherindividualsare
lesslikely to reachjudgmentsof insanitywhen
giventhe GBMI option."Roberts,C., Golding,S.,
andFincham,F., "Implicit Theoriesof Criminal
Responsibility - Decision Making and the In
sanityDefense,"Law and HumanBehavior, Vol. 2,
No. 3, 207-232, 211 1987. One hundred and
eighty one mock jurors were asked to choose
verdictsin responseto two vignettes depicting
violent acts by mentally ill defendants.The
researchersfound thatwhenGBMI was offered

as an option, verdicts of NGRI droppedfrom
60% to 29.5% for onedefendantand from 77% to
27% for the second. The study concludedthat
"[m]ost lay personswould prefer to utilize a
GBMI option as a compromiseverdict evenin
the most obviouscasesof ‘real’ insanity." Id. at
226.

Similar conclusionswere reachedby a study in
1990: "We observedthat whenthe GBMI verdict
was madeavailableto jurors it resultedin a two
fold effect namely, we observedapproximately
a two-thirdsreductionin bothNGRI andstraight
guilty verdicts." Poulson,R., "Mock Juror Attri
bution of CriminalResponsibility:Effectsof Race
andGuilty but Mentally Ill GBMI Verdict Op
tion," Journal of Applied Social Psychology,
1596-16111990.

A 1991 study further builds the case that the
GBMI option leadsjurors to rejectan NGRI ver
dict theywould otherwisereach.

Roberts,C. and Golding, S., "The Social Con
struction of Criminal Responsibilityand Insan
ity," Law and Human Behavior, Vol. 15, No. 4,
349-3751991. The researchersfound that rates
of NGRI verdictsdroppedfrom 60% to 35%,and
"representeda shift from a probableto an im
probable NGRI verdict." Id. at 368. The re
searchersconcluded that: "Thesedata demon
strateclearly that the GBMI judicial instructions
and verdict option significantly reducerates of
lay persons’ individual predeliberation NGRI
verdicts in vignette cases involving floridly
psychoticdefendantswhosedelusionsareclosely
relatedto the natureof their criminal acts."

Finally, a 1993 study, whosefindings werecon
sistent with those of the studies cited above,
posedthis conundrum:

Certainlyit remainsan interestingpuzzle
as to why a majority of personsare will
ing to adjudge psychotic persons with
minimal reasonabilitycapacitiesas insane
under traditional...instructions,while a
substantialmajority of personsadjudge
the same defendants as ‘functionally
guilty’ under GBMI- supplementedin
struction’s. Id. at 274.

A GBMI verdict may presenta very attractive
compromiseto a jury strugglingwith a difficult
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decision as to a defendant’ssanity. Citing the
law’s promotionof compromiseverdicts,the Illi
nois Court of Appeals this yearbecamethe first
appellate court in the nation to invalidate a
GBMI law. Peoplev. Robles,682 N.E.2d 194 Ill.
App. 1997. Here in Kentucky, the Cabinet for
Health Service’s Task Force on Law, Violent
Crime, andSeriousMental Illnessreferredto the
Roble decision in their October 1997 recom
mendation that Kentucky’s GBMI law be re
pealed.

Conclusion

More evidenceneedsto be developedto chal
lengeKentucky’slaw: evidenceasto Corrections
intake proceduresand treatment or lack of
treatmentof GBMI inmates,experttestimonyas
to the clinical inappropriatenessof utilizing a
prison as a "treatmentenvironment,"statisticson
the impact of GBMI verdictson the numberof
acquittalsby reasonof insanityin Kentuckyand
nationally. DPA’s Post-Conviction branch is
working to developthis evidenceso that it will
be available for use,at trial, by defendants

wishing to challengethe law Anyoneinterested
in challenging the GBMI statute,and who be
lievesthat his or her client’s caseis appropriate
for presentingsuch a challenge,should contact
DPA’s Post-Convictionbranchin Frankfort for
assistance.It’s time thatthe GBMI law’s promise
to jurors that by convictingan insanedefendant
they insurehe will be treatedis exposedfor the
falsehoodit is.

Linda K. West
AssistantPublic Advocate

Marguerite Thomas
AssistantPublic Advocate

Post-ConvictionBranch
100 Fair Oaks Lane,Suite301
Frankfort, Kentucky40601
Tel: 502 546-3948
Fax: 502 564-3949

Below is a samplemotionJbr an evidentiaryhearing
that was made by Kell,V Gleason.

... S....

COMMONWEALTH OF KENTUCKY
43RD JUDICIAL CIRCUIT
BARREN CIRCUIT COURT

INDICTMENT NO. 97-CR-000180

COMMONWEALTH OF KENTUCKY PLAINTIFF

VS.
Motion to Declare Unconstitutional

KRS 504.1204,KRS 504.130,KRS 504.140,
and KRS 504.150

Guilty But Mentally Ill Statutes

STACY DEAN MEADOWS DEFENDANT

Comes the defendant,StacyDeanMeadows,by and
throughcounsel,andrespectfullymovesthis Court for
an order declaringthat KRS 504.1204,KRS 504.130,
KRS 504.140, KRS 504.150 Kentucky’s "guilty but
mentally ill" statutesare unconstitutionalbecausethe
Commonwealthhas ruled andwill continueto fail to
providetreatmentfor thosecriminal defendantsfound
guilty butmentallyill andbecausethe guilty butmen
tally ill hereinafter"GBMI" statutesare acting solely
as a nullifier to the not guilty by reasonof insanity
hereinafter"NGRI" verdict which is authorizedby
law andis firmly establishedandintegral partof Ken-

tucky criminal law.’ Defendantassertsthat application
of the GBMI statutesin this casewill violateMr. Mea
dows’ rights to dueprocess,a fair trial, to presenta
defense,andto freedomfrom cruel andunusualpun
ishmentas protectedby Sections1, 2, 3, 7, 11, 17 and
26 of the KentuckyConstitutionandAmendments5,
6, 8, and 14 of the U.S. Constitution.As groundsfor
this motion, the defendantassertsthe following:

1. StacyMeadowsstandsaccusedof murder,kidnap
ping, and burglary in the death of Bonita Jo
Young. Previous counsel has filed a notice of
intent to introduceevidice of mental illness or
defect at the trial. Current counsel intend to
presentan insanity defenseat the trial of this
matter. Mr. Meadowswas evaluatedat the Ken
tucky CorrectionalPsychiatricCenterKCPC by
Dr. CandaceWalkerand foundto benotcriminal
ly responsiblefor his actions during the time of
the allegedoffensesdueto hismentalcondition of
chronicparanoidschizophreniawith acuteexacer
bation. Mr. Meadows wasalso evaluatedby Dr.
JamesHallman from the Green River Compre

* hensiveCare Centerwho diagnosedhim with a
psychoticcondition which would renderhim not
criminally responsibleif malingeringwas ruled
out.2 Mr. Meadowswasunderpsychiatriccare at
the time of the crimeschargedin the Indictment
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and in fact hadbeento his doctor, Dr. Kinnaman,
the daybefore.

2. DespitetheCommonwealth’sknowledgeof thede
fendant’smentalstatus,theprosecutorhaschosen
to seekthe deathpenalty in this case.Thus, the
dispositionof the chargestakeson greatersigni
ficance becauseof the heightenedsentencingpo
tential and the conductof this case will receive
greatscrutiny if a deathpenaltyis imposedupon
this ill man.

3. In most caseswhere insanity of the defendantis
raised,the guilty but mentally ill statutes,enacted
andeffectivein July 1982 asa reactionto the Hink
ley acquittal,are applied at the requestof the
Commonwealthor the defendant.Pursuantto KRS
504.130a defendantmaybe found guilty but men
tally ill if theprosecutionprovesbeyonda reason
able doubt that the defendantis guilty and the
defendantprovesby a preponderancethat he was
mentally ill at the time of the offense.Although
the statute seemsto read that GBMI is a type of
affirmativedefensewhich a defendantmaychoose
to raise, in reality, GBMI is most often usedby
prosecutorsto ensurea conviction and a sentence
equivalentto one given to a defendantwho does
not suffer mental illness.

4. The Commonwealthhasstatedin its "Responseto
Motion to ExcludeDeathPenaltyas a Sentencing
Option for this Mentally Ill Defendant" that the
Commonwealthdoesnot believethe defendantto
be mentally ill as that term is defined in the
statutes."This is ridiculous given the information
available to theCommonwealthand the evidence
at trial will demonstratethat Mr. Meadowsis both
mentally ill now and at the time of the charges
andwas insaneat the time. Becauseof the similar
ities betweenthe mental illness and criminal re
sponsibility statutes3and the natureof Meadows’
illness and insanity, the GBMI statutes will be
applicablein this case.However,the currentoper
ation of the statutesis contraryto dueprocessand
to the right of a fair trial becauseGBMI convicted
defendantsare not receiving treatmentand the
statutesare operatingsolely to serveas a nullifier
for the NGRI verdict.

5. The KentuckySupremeCourt hasrecognizedthis
problemrecently.SeeBrown v. Commonwealth,934
S.W.2d 242, 245 Ky. 1996:

We are indeedgravely troubled by a method
of punishmentwhich appearsto be nothing
more than a charade,cloaked in a verdict,
GBMI, whichamountsto nothingmorethanan
oxymoronicterm of art.

Despitebeing troubled the SupremeCourtrefusedto
rule on the merits due to the lack of appropriate
evidence:

Unfortunately,however,this is not the caseto
determineeither the constitutionality of the
GBMI statuteor the effectivenessof its pro
visions, as the record in this matter is essen
tially devoid of any evidencewith which to
considersuch issues.Id.

The Court noted that Brown offered newspaper
articles alone in support of the allegations
regardingGBMI and that he "could havestrength
enedhis casewith more relevantand crediblere
ferences,especially with regard to the issue of
treatment." Id.

6. Thedefendantrequestsa hearingon this motion at
which counsel for the defendantwill be able to
presenttestimonyregardingthe currenttreatment
policy within theKentuckyCorrectionsCabinetfor
thosepeopleconvictedof crimeswho havebeen
found guilty but mentally ill. Further, defense
counsel wish to presentinformation about the
impact of GBMI on the return of NGRI verdicts.

7. Defensecounselwould direct theCourt’s attention
to severalscholarlyworks dealingwith the GBMI
verdict that were cited in the appellant’sbrief in
Brown v. Commonwealth,supra. In 1986, two re
searchersused mock jurors to "provide data for
use in determining the constitutionality of the
GBMI statute." Savitsky, J., and Lindblom, W.,
"The Impact of the Guilty but Mentally Ill Verdict
on JurorDecisions:An EmpiricalAnalysis,"Journal
ofApplied SocialPsychology,686-701,686 1986.The
studyused145 undergraduatesasjurors andcon
cludes that "most criticisms of the GBMI verdict
rest on the notion that theavailability of this alter
nativewill serveas a defacto veto of the insanity
plea. Indeed,the currentstudydoesindicate that
whenthe GBMI verdict wasavailabletherewere
few NGRI verdicts" Id. at 699* The data from the
studyalso demonstratedthat, "The availability of
tho GBMI verdict may well encouragejurors to
convict innocentdefendantson the basisof irrele
vant mentalhealthconcerns."Id. at 699.

8. Another study cited in the Brown appellatebrief
wasconductedin 1987 for the purposeof exam
ining "whether individualsare less likely to reach
judgmentsof insanity when given the GBMI op
tion." Roberts, C., Golding, S., and Fincham, F.,
"Implicit Theoriesof Criminal Responsibility --

Decision Making and the Insanity Defense," Law
and Human Behavior, Vol. II, No. 3, 207-232,211
1987.Thestudy involved 181 undergraduatestu
dentsrespondingto vignettesportrayingan actby
a mentally disordereddefendant

[Tihe GBMI option hada twofold effect. First,
the GBMI option reducedmarkedly the pro
portion of schizophrenicdefendants found
NGRI [Not Guilty by Reasonof Insanity]Schiz
I went from 60% NGRI to 29.5%andSchiz II
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went from 77% NGRI to 27%. Thus, eventhose
defendants who had been adjudged almost
unanimouslyand,wewould argueappropriately
to the NGRI werenow foundGBMI... Id. at 222.

Thestudyconcludedthat "Mostlay personswould
prefer to utilize a GBMI option as a compromise
verdict even in the most obvious cases of ‘real’
insanity." Id. at 226.

9. A studypublishedin 1991 useddatafrom a sam
pleof undergraduatesandfrom a communitysam
ple selectedfrom the phonebook. Roberts,C. and
Golding, S., "The Social Constructionof Criminal
Responsibilityand Insanity," Law and Human Be
havior,Vol. 15, No. 4, 349-3751991 andconcluded
as follows:

Thesedata demonstrateclearly that the GBMI
judicial instructionsand verdict option signi
ficantly reduceratesof lay persons’individual
predeliberationNGRI verdictsin vignettecases
involving floridly psychotic defendantswhose
delusionsare closely related to the natureof
their criminal acts. Id. at 368.

10. Counselfor thedefendantareunawareof whether
studiesin Kentuckyhavebeendone to determine
the effect of the GBMI verdict since its effective
date of July 15, 1982. CounselGleason contacted
the Administrative Office of theCourtsandspoke
ih AUng aIage if P.eseachand Stalistks
Bonnie Embry to determinewhetherdataregard
ing NGRI dispositionsprior to andafter 1982 were
available. Counselwas told that no disposition
codefor that result wasavailableto Ms. Embry’s
knowledgealthough thereis a codefor incompe
tent to stand trial. Ms. Embrystatedtherewasno
programavailableto herknowledgeto retrievethe
dataand that if one existedit probablywould not
determineNGRI resultssincethere is no disposi
tion code for that result. Thus, "not guilty" dis
positionscould be obtainedbut the reasonwould
be unknown.

11. Thereis anecdotalevidenceof the impactof GBMI
on NGRI acquittals available. In the five years
1991-1996that undersignedcounselGleasonwas
a memberof the capital trial unit andmonitored
capital casesfrom aroundthe state,therewasonly
oneNGRI acquittalsin the statein a murdercase
to Gleason’sknowledge.Thiswas the caseof Val
erieWallace,a batteredwomantried in Jefferson
County for the murder of her spouse.The Com
monwealth soughtthe deathpenalty. After the
NGRI acquittal,Ms. Wallacewas found to not be
a dangerto herselfor othersandwasreleased.In
the time period prinr to that, therewasan NGRI
acquittalin NorthernKentuckyin the murdercase
of Commonwealthv. JackieDunn handledby Robert
CarranandPhil Taliaferro.

12. On the other hand, there were severalmurder
casesin which a defendantwas tried for murder,
presentedevidenceof insanity, and was found
guilty but mentally ill. Thesecasesinclude Com
monwealth v. Jonathan Port in WarrenCounty in
which Port received life without parole for 25
years; Commonwealthv. Bobby Chester Brown in
Jefferson County in which Brown received 48
years;andCommonwealthv. Scott Pennington,from
CarterCountyoriginally but tried in anotherven
ue, in which Pennington received life without
parole for 25 years.This last case was a death
penaltycase.In the caseof Commonwealthv. Claw
vernJacobstried in WarrenCounty in 1996, neither
GBMI nor insanity instructionsweregiven despite
the defendant’smental illness.

13. Thus, anecdotal evidence suggests that the
researchperformedelsewherewouldbe applicable
to the impactof GBMI in Kentucky.Regardlessof
the effect of the GBMI verdict on the NGRI
verdict, it is clear that the GBMI statutes are
unconstitutionalif thepromiseof treatmentis not
met. It appearsthat the state of the Correctional
systemin Kentucky is such that treatmentis not
being given. Counselrequestthe opportunity to
presentevidence.

Footnotes

‘Although insanity in Ket*ucky is an "affirmative defense"
whichmustbe provenuy the Oeenaant,ciuc processlequires

thestateto prove everyelementof acrimebeyondareason
able doubt in order to support a conviction. 1RS 507020
requirescriminal intent to commit murder. The Common
wealthshould be requiredto prove criminal intent in order
to justify a conviction, and cannotdo so in the caseof a
personwho is insaneat the time of the offense.Thus the
right to presentan insanitydefensewhereapplicablerises to
the level of a constitutionalright underSections2, 7, and11
and Amendments5, 6 and 14.

2Malingeringwasruledout afteracareful,lengthyevaluation
at KCPC. In addition, Mr. Meadowspsychiatric history, in
cluding an admissionattheMedicalCenterat Bowling Green
oneyearbeforetheallegedcrimesindicatesthat this mental
condition waspresentandpersistentprior to any criminal
activity.

3See KRS 504.020providing that a personis not criminally
responsibleif "at the time of such conduct, as a result of
mental illness or retardation,he lacks substantialcapacity
either to appreciatethe criminality of his conduct or to
conformhis conductto therequirementsof law"; KRS 504.060
5 Insanitydefinedasstatedabove;KRS 504.0606Mental
illness defined as "substantially impaired capacity to use
self-control, judgment,or discretionin the conductof one’s
affairs and social relations, associatedwith maladaptive
behavioror recognizedemotionalsymptomswhereimpaired
capacity,maladaptivebehavior,or emotional symptomscan
be relatedto physiological,psychologicalor social factors."
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RecentDPA Appointments7/1/97 - 12/1/97

Ed Adair, AssistantPublic Advocate,HazardOffice

Kristen Bailey, AssistantPublic Advocate,Capital Post-Conviction,Frankfort Office

JohnBarton, AssistantPublic Advocate,HazardOffice

Dana Bias, AssistantPublic Advocate,CapitalTrial Branch,Frankfort Office

Valerie Bryan, Mitigation Specialist,CapitalPost-Conviction

Dennis Burke, AssistantPublic Advocate,London Office

Sylvia Coffey, Legal Secretary,Protection& Advocacy

Tom Collins, AssistantPublic Advocate,JuvenilePost-DispositionalUnit, Frankfort Office

ShelleyFears,AssistantPublic Advocate,AppealsBranch, FrankfortOffice

Jim Gibson,AssistantPublic Advocate,Capital Trial Branch, FrankfortOffice

Michael Greer, AssistantPublic Advocate,Pikeville Office

Tammy Havens, Administrative Secretary,Law Operations,FrankfortOffice

Will Hilyerd, Librarian, Law Operations,FrankfortOffice

Jeff Lovely, AssistantPublic Advocate,JuvenilePost-DispositionalBranch,FrankfortOffice

Vicki Manley, Receptionist,Law Operations,Frankfort Office

Andy Markelonis, AssistantPublic Advocate,Pikeville Office

Glenn McClister, AssistantPublic Advocate,SomersetOffice

John Palonihi, AssistantPublic Advocate.AppealsBranch. Frankfort Office

Keith Plank, Investigator,MoreheadOffice

Brenda Popplewell, AssistantPublic Advocate,AppealsBranch, FrankfortOffice

Renie Schuble,Mitigation Specialist,CapitalPost-Conviction,Frankfort Office

Karen Smith, AssistantPublic Advocate,StantonOffice

Hal Spaw, Investigator,CovingtonOffice

Jim Stevens,AssistantPublic Advocate,PaducahOffice

David Ward, AssistantPublic Advocate,RichmondOffice

Jennifer Word, Mitigation Specialist,CapitalTrial Branch, FrankfortOffice

RebeccaWright, Assistant Public Advocate,Madisonville Office

David Wrinkle, Assistant Public Advocate1PaducahOff ice

A . .
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PublicAdvocacy SeeksNominations

An Awards SearchCommitteewill recommendtwo recipientsto the Public Advocatefor each of the following 3

awardsfor the Public Advocateto make the final selection.ContactTina Meadowsat 100 Fair OaksLane, Suite

302, Frankfort, Kentucky40601;Tel: 502 564-8006;Fax: 502 564-7890;E-mail: tmeadows@dpa.state.ky.usfor a

nominationform. All nominationsare required to be submittedon this form by March 1, 1998.

Membersof the AwardsSearchCommitteeare:

JohnNiland, DPA ContractAdministrator,Elizabethtown,Ky.
DanGoyette, Director,JeffersonDistrict Public Defender’sOffice, Louisville, Ky.
Christy Wade,LegalSecretary,Hopkinsville Office, Hopkinsville, Ky.
Tina Scott,Paralegal,Post-ConvictionUnit, Frankfort, Ky.
Ed Monahan,DeputyPublic Advocate,Frankfort, Ky., Chair of the Awards Committee

........

GIDEON AWARD: TRUMPETING COUNSEL

FOR KENTUCKY’S PooR

In celebrationof the 30th Anniversary of the U.S.
Supreme Court’s landmark decision in Gideon v.
Wainwright, 372 U.S. 335 1963, DPA established
theGideonAward in 1993. The awardis presentedat
the Annual DPA Public Defender Conferenceto the
personwho hasdemonstratedextraordinarycommit
ment to equal justice andwho hascourageouslyad
vancedthe right to counselfor the poor in Kentucky.

RosaParksAward for Advocacy
for the Poor: Non-Attorney

1993 Gideon Award Recipient
* J. Vincent Aprile, II, DPA GeneralCounsel

Establishedin 1995, the Rosa Parks Award is pre
sentedat theAnnual DPA ConferenceandtheAnnual
Professional Support Staff Conferenceto the non-
attorneywho hasgalvanizedother peopleinto action
through their dedication,service, sacrifice and com
mitment to thepoor.After RosaParkswasconvictedof
violating the Alabama bus segregationlaw, Martin
Luther King said, "I want it to be known that we’re
going to work with grim and bold determinationto
gain justice...And we arenotwrong.... If we arewrong
justice is a lie. And we are determined...towork and
fight until justicerunsdownlike waterandrighteous
nesslike a mighty stream."

1994 Gideon Award Recipients
* Daniel T. Goyette and the

JeffersonDistrict Public Defender’sOffice

1995 Gideon Award Recipient
* Larry H. Marshall, DPA AppealsBranch

1996 Gideon Award Recipient
* Jim Cox, DPA’s SomersetOffice Director

1995 Rosa ParksAward Recipient
* Cris Brown, Paralegal,CapitalTrial Unit

1997 Gideon Award Recipient
* Allison Connelly, U.K. Clinical Professorof Law

1996 RosaParksAward Recipient
* Tina Meadows,ExecutiveSecretary

for DeputyPublic Advocate

1997 Rosa ParksAward Recipient
* Bill Curtis,ResearchAnalyst, Law Operations

NelsonMandela Lifetime DefenseCounselAchievement Award:
SystemwideLeadership

Establishedin 1997 to honoran attorneyfor a lifetime of dedicatedservicesandoutstandingachievements
in providing, supporting,andleading in a systematicwaythe increasein theright to counselfor Kentucky
indigentcriminal defendants.The attorneyshouldhaveat leasttwo decadesof efforts in this regard.The
Award is presentedat theAnnualPublic DefenderConference.Nelson Mandelawastherecipientof the 1993
Nobel PeacePrize,Presidentof theAfrican NationalCongressandheadof theAnti-Apartheidmovement.
His life is an epic of struggle,setback,renewalhopeandtriumph with a quartercenturyof it behind bars.
His autobiographyended,"I havewalked the long road to freedom.I havetried not to falter; I havemade
misstepsalongthe way. But I have discoveredthesecretthat afterclimbing a greathill, oneonly finds that
therearemanymore hills to climb... I canrestonly for a moment,for with freedomcome responsibilities,
and I dare not linger, for my long walk is notyet ended."

1997 NelsonMandella LifetimeAchievementRecipient
* RobertW. Carran, Attorney at Law, Covington,Kentucky
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Capital Voir Dire Review

Capital voir dire involves skills
we arc not able to frequently
practice. Those co-counselwho
are heading to a capital trial
are encouraged to spend 1/2
day in Frankfort practicing the
individual voir dire in their
upcoming casewith mock jur
ors on challengesfor cause,re
habilitation, reverseWitt, miti
gation, aggravation,, publicitv
race, strategy.lsing a juror rat
ing sheet. A minimum of one
week notice is necessaryto set
up this review. It must he con
ducted no later than I month
before the trial so what is
learned can be implemented.
Before the review, there must
be a written voir dire plan, a
one page summary of your
caseand a juror rating form for
your case. A hinder of voir dire
resourcescanbeobtained from
the Director of Education and
Development. To set up this
review, contact:

Tina Meadows
Dept of Public Advocacy
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601
Tel: 502564-8006
Fax: 502 564-7890
E-mail:
tmeadows@dpa.state.ky.us

** DPA**

26th AnnualPublic Defender
EducationConference

June 15-17, 1998
Holiday Inn,NewtownPike
Lexington,Kentucky

12th Trial PracticeInstitute
KentuckyLeadershipCenter
Faubush, Kentucky
October 4-9, 1998

NOTE: DPA Education is openonly
to criminaldefenseadvocates.

** KACDL

For more information regarding
KACDL programs call or write:
Linda DeBord, 3300 Maple Leaf
Drive, LaGrange, Kentucky 40031
or 502 243-1418 or Rebecca
DiLoreto at 502 564-8006.

** NLADA **

NLADA Life in the Balance
Philadelphia, Pennsylvania
March 21-25,1998

For more information regarding
NLADA programs call Paula
Bernstein at Tel: 202 452-0620;
Fax: 202 872-1031 or write to
NLADA, 1625 K Street, N.W., Suite
800,Washington,D.C. 20006

** NCDC **

NCDC Trial Practice Institutes
June 14.27, 1998
July 12-25, 1998

For more information regarding
NCDC programs call Rosie
Flanagan at Tel: 912 746.4151;
Fax: 912 743-0160or write NCDC,
do Mercer Law School, Macon,
Georgia 31207.

Upcoming DPA, NCDC,
NLADA & KACDL Education

Funds Allocated for 1997-1998
Kentucky Defenders $17 million
Kentucky Prosecutors $53 million

While prosecutorshandle more cases than defenders,this 3-1 disparity disables defendersfrom
effectivelyplayinga significant role in insuringfair and reliable results in criminal justiceactions.

DEPARTMENT OF PUBLIC ADVOCACY
100 Fair OaksLane, Ste. 302
Frankfort, KY 40601
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