
* General Fund Dollars Increase26% for Defenders,
18% for ProsecutorsOver Biennium

* KRS Chapter 31 Administrative Bill Passes
* Kentucky Racial JusticeAct Passes
* Governor’s Crime Bill Passes
* Criminal Justice Council Created

Judiciary 135,741,300 157,109,100 172,388,700 27%
State Police 1 96,914,100 98,724,300 108,097,700 12%

Juvenile Justice 47,308,200 56,596,400 69,009,400 46%
Prosecution 43,371,100 48,720,700 51,1 51,600 18%
Criminal Justice Training 28,516,500 25,717,500 29,288,000 3%
Justice Administration 5,137,500 6,275,600 6,423,900 25%
DPA 13,643,200 16,637,100 17,182,100 26%

1otaI 621,771,900 662,483,800 727,500,900 17%

1 Includes money from road fund
2 Includes KLEFPF funds

1:9:98 KENTUCKY GENERAL
1SSEM.BLY ACTION



The Advocate,Vol. 20, No.3 May 1998

Tableof conteilts
Pages

1. TheAdvocateFeatures:JoyceHudspeth 4

2. 1998 LegislativeHighlights - Ernie Lewis 5 - 8

3. New ParoleEligibilities 9

4. Editorial Support for DPA’s Requestfor Additional Funding,

LexingtonHerald-Leader,CourierJournal,KentuckyPost 9 - 10

5. HB 337, Changes to KRS Chapter31 11 15

6. West’s Review - JulieNamkin 16 - 24

7. Plain View: Search& SeizureLaw - Ernie Lewis 25 - 28

8. Capital CaseReview - JuliaPearson 29 - 39

9. ProbationEligibility for PFO’s - GeneLewter 40-41

10. A Word to the Wise: Cornettv. Commonwealth 41 - 42

11. How Young is Too Young? - Gail Robinson 43 -44

12. DPA on the Web 44

13. Taint Hearings- Mark Stanziano 45 - 50

14. DPA SeeksEqualEmployment 50

15. SeekingA Level PlayingField - Vince Aprile 51 - 53

16. Peremptoriesin England 54

17. District Court:Miranda, DoubleJopardy,
Car Insurance,Hearsay- Michael Folk 55

* * * * * * *

Throughthe generosityof Dr.
Ron Dillehay, the Departmentof
Public Advocacyhaspurchased
a framedcopy of a powerful
ABA postercelebratingthe right
to counsel.It gracesthe entrance
to DPA’s FrankfortOffice. We
thankDr. Dillehay for his dona
tion.
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TheAdvocate
The Advocate provides education and re
search for personsserving indigent clients in
order to improve client representationand
insure fair processand reliable results for
thosewhose life or liberty is at risk. TheAd
vocate educatescriminal justice professionals
and the public on its work, mission and val
ues.

The Advocate is a bi-monthly January,
March, May, July, September,November
publication of the Departmentof Public Ad
vocacy, an independentagency within the
Public Protection and Regulation Cabinet.
Opinionsexpressedin articlesare thoseof the
authorsand do not necessarilyrepresentthe
views of DPA. TheAdvocatewelcomescorre
spondenceon subjectscoveredby it. If you
havean article our readerswill find of inter
est,type a short outline or generaldescription
andsendit to the Editor.

Copyright© 1998, Kentucky Departmentof Pub-
tic Advocacy. All rights reserved.Permissionfor
reproductionis grantedprovidedcredit is given to
the author and DPA and a copy of the reproduc
tion is sentto TheAdvocate.Permissionfor repro
duction of separatelycopyrightedarticlesmust be
obtainedfrom thatcopyright holder.

EDITORS:
Edward C. Monahan, Editor: 1984 - present
Erwin W. Lewis, Editor: 1978-1983
Cris Brown, ManagingEditor: 1983-1993
Tina Meadows, Graphics,Design,Layout &

Advertising

Contributing Editors:
Roy Collins - Recruiting& Personnel
RebeccaDiLoreto - JuvenileLaw
Michael Folk - District Court
Dan Goyette- Ethics
Bruce Hackett - 6th Circuit Review
Bob Hubbard - Retrospection
Ernie Lewis - Plain View
Julie Namkin - West’sReview
David Niehaus - Evidence
Dave Norat - Ask Corrections
Julia Pearson- CapitalCaseReview

Froffi the Editor
The 1998 General Assembly has completed its
work. There is much of interest to those in the
criminal justice community. A crime bill with sig
nificant changes.As the front cover demonstrates,
DPA received a substantialincrease in public de
fender funding, $2.3 million. Much other criminal
justice legislation, including the historic Kentucky
Racial JusticeAct.

A brief reviewof thesechangesare in thisissue.

Do not miss the June 15-17, 1998 26th Annual
Public Defender Conference at the Holiday
Inn/NewtownPike in Lexington, KY where there
will be 57 presentationsand workshopswith edu
cation on how to competentlyrepresentclients un
der new Kentuckycriminal laws.

Do not miss readingMark Stanziano’s insightful
article on taint hearings.

Joyce Hudspeth, an employeewith DPA since
1976 is featuredin an article written by Lisa Hay
den,an intern from GeorgetownCollege.

Michael Folk of ourCovingtonOffice hasbeenour
contributing editor for the District Court Column
for the last year. He’s moving on to edit ourDistrict
Court Manual. We thank him for educatingus so
well.

EdwardC. Monahan
Editor, The Advocate

Department of Public Advocacy
100 Fair OaksLane,Suite 302
Frankfort,Kentucky 40601
Tel: 502564-8006;Fax:520 564-7890
E-mail: pubadvocate.state.ky.us

Paid forby StateFunds.KRS 57.375 & donations.
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THE AD VOCATE FEATURES:
JOYCE HUDSPETH

Lisa Hayden, Intern
GeorgetownCollegeCommunicationsDepartment

"You try to help thosein need,not all casesare won,
but thosethat are, make you feel good." This state
ment is the driving force behind Joyce Hudspeth,
Legal SecretarySenior at the Departmentof Public
Advocacy in Frankfort. Joyce came to the DPA on
April 1, 1976. Over thesetwenty-two years,shehas
seenmany changesin the DPA. However, she feels
one thing remains constant, "the quality of work
brought about through the quality people doing the
work."

Joyce currentlyworks for two attorneysand the Ap
pellate Branch Manager in the Frankfortoffice. Her
many responsibilitiesinclude, but are not limited to,
assigningof appealsin a timely mannerto elevenof-
counsel attorneys, filing motions on time and han
dling briefs, which includes typing, formatting,
copying and filing. Due to her heavy workload,she
eventranscribesvideosafterhours.

Joyce has always found the legal professionvery
interestingand challenging. She states,"I feel that I
am a part of a processthat is doing something
worthwhile for humanity." She likes how attorneys
give their all to help clients and feels whatevershe
cando, helps the attorneysdo their work better. One
memorabletime of her careerwith the DPA was in
1996, when Governor Jones granted clemency to
women who had beenconvictedof killing their abu
sive spousesor boyfriends. The long hoursput in on
saving theseabusedwomenwas well worth the out
come. "This really madeyou feel good to work for
the department,"Joycestated. Joycedoes feel; how
ever, at times the criminal justice system is unbal
anced. Thetimein hercareerthat she found the most
frustratingwas the HaroldMcQueenexecution. This
was a difficult time for Joyce and the DPA as a
whole. This experiencereally took its toll on Joyce;
however,if confrontedwith the samesituation in the

future, shewould, again,put in the long hoursto save
a life.

Joyce says that she is not experiencingburnout be
causeof the diversity of her presentjob. She feels
trusted in herjob due to the fact that she works a lot
on her own. She hasreachedthe point of retirement,
but thoroughlyenjoys herjob, and doesnot want to
give it up.

Joyce is a very valuableassetto the Frankfortoffice.
One of the attorneysfor whom she works, Donna
Boyce, Manager of the Appellate Branch, states,
"DPA is fortunate to have an extraordinarysupport
staff that is an integral part of the appellatedefense
team. Legal secretariesJoyce Hudspeth, Marian
Gordon, MadelineJonesand administrativeassistant
Mary Robertshavea combinedtotal of 78 years ex
periencewith DPA. Joyce typifies the knowledge
and dedicationthat these four bring to all that they
do. Joycecoordinatesthe appellateof-counsel pro
gram in video transcripts,motions and briefs. She
deals frequently with clients and their families, ap
pellate and circuit court clerks, court reporters and
attorneys. She is professional,diplomatic and com
passionatein all those contacts. Joyceis very effi
cient, works well under pressureand has a good
senseof humor. It is a pleasureto work with her.
When sheretires, I’m going to haveto retire too be
causeI don’t think I could get along without her!"

Joyce lives in Frankfort with her husband,Gregory.
She enjoys her churchwork, which includesteaching
Sunday school and singing in the choir. She also
enjoys listening to religious music, fishing, cooking
and spendingtimewith hergodson,A.i.

ThanksJoycefor your hard work and dedicationto
the DPA!U
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L...1A. AT 1.H E: 1S..P..8.: iSIATURE
Ernie Lewis, Public Advocate,Departmentof Public Advocacy

It was a good legislativesession,by and large, for the
Departmentof Public Advocacy. Thiscanbe seenby
comparingourgoals to our accomplishments.

DPA Goals

DPA went into the 1998 GeneralAssembly with five
goals:

* We askedfor approximately3 million dollars in
new money.

* We advocatedfor the Fair and Reliable Death
Penalty Act, consistingof the Racial JusticeAct,
the abolition of the deathpenalty for juveniles,
and the retroactivityof the abolition of the death
penaltyfor personswith mentalretardation.

* We advocatedfor significant changes in KRS
Chapter31.

* We asked for affirmation of our departmental
reorganization.

* We monitored the progress of HB 455, the
Crime Bill, and sought to influencesome of its
provisions.

DPA Accomplishments
The Budget

DPA did very well on our budgetaryrequest. We
received an additional 2.2 million dollars. The
legislaturefundedthe following requests:

* The enhancementof our juvenile representation.
We will be able to hire 5 trial lawyers for
existingoffices to lower caseloadsandenhance
the representationof juveniles there. We will
hire ajuvenile trainer to train the new lawyers,
existing full-time and part-time lawyers in how
to representjuveniles. Two appellate lawyers
will be hired to focus on juvenile appellate
issues.

* Five new full-time offices were funded during
the biennium. Theseoffices will be locatedin
Owensboro,Campbellsville, Paintsville, Mays
ville, and Bowling Green.

* Nine countieswill be incorporatedinto existing
full-time offices.

* Full-time attorneyswill cover 85% of the DPA
caseloadin 70 counties. This will enableDPA to
match prosecutorsin the 64 countieswith full-
time Commonwealth’sAttorneys. Prosecutors
received funding for additional conversionsto
full-time duringthe biennium.

INDIGENTS REPRESENTED WELL

As theCommonwealth’sPublic Advocate,
ErnieLewis representedthe significantinter
estsof the commonwealth’sindigent criminal
defendantswell beforethe legislature,thus
securingsubstantialadditional fundsfor very
neededimprovementin theprovisionof coun
sel, especiallyin rural Kentucky.He had a
realistic, focusedplan, and he tirelesslypre
sentedit to legislativeleaders,the chairsof the
A & R Committee,membersof theA & R
Committeeand subcommitteefor DPA in
persuasive,professionalmanner.Ernie worked
successfullyto createthenecessarycoalitions
to advancethe Department’smissionon
fundingand substantivelegislation.These
allianceswill continueto pay dividendsto
DPA clients I thefuture. Becauseof Ernie’s
work in the 1998 GeneralAssembly,the
resourcesavailableto DPA’s clients has
increasedtremendously.Working with Ernie is
clearlyone of the most importanthighlights of
my experienceas a CabinetSecretary.

Laura Douglas,Secretary
Public Protection& Regulation

REMARKABLE
Needlessto say,consideringthe oddsand
obstacleswe facedgoing into this sessionof
the legislature,the outcomewas a relative
successoverall, and in many respectsquite a
remarkableachievement.Thiswas due in no
small part to your persistentand tireless
efforts, as well as thoseof a numberof others
both within and outsideof the defender
system.Onceagain, it just goesto show what a
"never saydie" defenderattitudecan
accomplish,particularly whencombinedwith
a concerted,coordinatedeffort that includes
naturalallies as well as converts,no matter
how limited or temporarytheir support.
Congratulationsto usall, and let’s enjoy the
momentbeforereturningto the fray.

Daniel 1. Goyette
JeffersonDistrict Public Defender
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* Jeffersonand Fayette County Public Defender
Offices will receive $500,000 in new moneys
during the biennium. While this was $100,000
short of thebudget request,it will go a long way
toward lowering caseloads,achieving salary
equity, and enabling thesebusy offices to meet
their responsibilities.

* The Capital Post-ConvictionBranchwasfunded.
DPA lost the Byrne Grantfederalfunding for the
former ResourceCenterin July of 1997.Staff for
the Branch was paid from agencyrevenuesuntil
July of 1998,when new fundingprovidedin the
Governor’s Budget and affirmed by the
legislaturewill be available.

* The Juvenile Post-Disposition Branch was
funded throughDPA. DPA previouslyreceived
funding from Dii, which was requiredto provide
the funding as a result of a consentdecree.
Henceforth,the money for this Branch will be
providedin DPA’s budget.

* Overtime payment for DPA staff mandatedby
stateregulationswas funded.

Theseare very significant developmentsfor DPA.
DPA will be able to make major advancementsin
providing defender services during the next two
years. Thefull-time methodof delivery of trial level
serviceswill predominate. Vital participationof the
private bar will be used in 15% of the cases in 50
counties,and in conflict situations. A structureof
full-time offices managedby regional managerswill
be in place by 2000.

The DeathPenalty

DPA also achieved some success on the death
penalty. While the Fair and ReliableDeathPenalty
Act was initially written as a whole, shortly after the
sessionbegan, it was split into three acts. Rep.
EleanorJordansponsoredthe bill to abolish deathfor
juveniles.Rep.Jim Waynesponsoredthe bill to make
the prohibition of the execution of the mentally
retardedretroactive.Both bills were delayedby the

progress of the Racial Justice Act, sponsoredby
Senator Gerald Neal and Rep. Jesse Crenshaw.
Eventually,they died in the Housewhentime ran out.

Not so for the Racial JusticeAct. That Act, which
was supported by a broad group of people, was
passedin Januaryby the Senate. Prosecutorsstepped
up their oppositionto the bill in the House,but were
unableto derail it. It passedon March 23, 1998.

Kentucky becomesthe first state in the nation to
attack the troubling racist aspects of capital
punishment. In addition, Kentucky has now
addressedtwo major componentsof the February
1997 ABA Call for a Moratorium. The Moratorium
was called for by the ABA, which doesnot oppose
capital punishment,due to arbitrarinessprimarily as a
result of the inadequacyof funding for indigent
defense,the shrinkingof habeascorpus,the killing of
juveniles, the killing of the mentally retarded,and
racism. Kentucky has now addressedin historic
fashion racist aspectsof the death penalty and the
deathpenaltyfor personswith mentalretardation.

This successmust be followed by vigorous advocacy
by defenders. Trainingand brainstormingon how to
presenteffectively claims of prosecutorialracism in
capital casesmustoccur.

Further, the ABA Call for Moratorium needsto be
completed. Children shouldnot be subjectto capital
punishment. This is particularly the case now that
life withoutparolehasbecomea reality in Kentucky.
DPA will help lead the way to the eventualabolition
of the deathpenaltyfor thechildrenof Kentucky.

KRS Chapter31

HB 337, DPA’s rewriting of KRS Chapter31, was
passedduring the lastweekof the session.

GRATEFUL
I am most gratefulto our legislatorswho
realizedthemagnitudeandexigencyofour
needsin servingindigentKentuckiansand
helpedus securethe funding to meetthose
needs.

JoeBarbieri
FayetteCountyLegalAid

Lexington, KY

WOW
I wantedto expressmy heartfeltadmirationfor
Ernie Lewis, PatDelahanty,Bob Lotz and Ed
Monahanand the stunningwork you have
doneon deathpenalty,fundingand other
criminal law issuesin the Kentuckylegislature.
All I cansay is I’m in aweof this greateffort. I
know of no one in the countrywho hasever
donethis good ajobwith this challengingof
an environment. WOW!

Kevin McNally
McNally & Robinson
Frankfort,Kentucky
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Sponsoredby Rep. Kathy Stein, and driven in the
Senate by Senator Ernesto Scorsone, this bill will
make significant changes to KRS Chapter 31,
including:

* The administrativefee will be raisedfrom $40 to
$50. This will allow DPA to continue the
significant programming, including moneys to
Louisville, Lexington, and many of our offices,
which is revenue-based.An additional $600,000
needsto be raised.

* The clerks will receive $2.50 when the
administrativefee is collected. This is expected
to enhancethe collection rate, which is presently
at approximately18% of thecases.

* The administrativefee will be treatedas a civil
judgment.

* The administrativefee waiver will be mandatory
for thoseunableto pay.

* Statutorymaximumsand hourly rateshavebeen
abolished; these have been replaced with the
prevailing rate. This will give DPA necessary
flexibility in contract situations. Further, it
clarifies that the two methodsof servicedelivery
are the full-time and the contractmethods.

* Expertexpensesfor casesinvolving incarcerated
personswill be fundedthrough KRS 31.185,the
statewideSuperfund.

* Jefferson County will now contribute to the
Superfund. The County governmentwill no
longer be required to makeexpertpayments,but
will be required to contributeto the statewide
fund along with all of the othercounties.

* Inconsistencies in the statute have been
eliminated.

A copy of the text of all of the changesmade by 1113
337 thllows this article.

Reorganization

DPA previously had been reorganizedthrough an
ExecutiveOrder. TheGeneralAssemblyhasaffirmed
this order. DPA now consistsof fbur divisions, Law
Operations,Trials, Post-Trials, and Protection and
Advocacy. Majority leader Greg Stumbo sponsored
I-lB 359 thatcreatedthis change.

The Crime Bill

HouseBill 455 has now passedand beensigned into
law. It is the mostsignificantcriminal law legislation
in the past two decades. Massivechangeswill occur
in the way most of us practicelaw. It is a bill that
was driven by the Governor, informed by the
Criminal Justice ResponseTeam, written largely by
the JusticeCabinet,and influencedby many groups,
including KACDL, throughthe extraordinarywork of
Bob Lotz, DPA, prosecutors,victims groups, law
enforcement,and others. Much training will needto
be done to inform our defendersof the particularsof
this bill.

Someof the major changesthat will take placewith
this bill are:

* 85% paroleeligibility for violent offenders. My
opposition at the CJRT and before various
committeesand legislatorswas to no avail.

* 50 years becomesthe maximum sentencefor a
ClassA felony.

* 70 years becomesthe maximum sentencefor
consecutivesentencing.

KACDL THANKS DPA
As legislativerepresentativefor the Kentucky
Associationof Criminal DefenseAttorneys,I
wish to conveythe greatestpossiblethanksto
Ernie Lewis, Ed Monahan,Bill Stewart,
RebeccaDiLoreto andothers at DPA for their
recentlegislativework. It hadcrucial impact
in gettingincreasedfunding for Public
Advocacy,securingpassageof the Racial
JusticeAct, and eliminatinga numberof death
penaltyaggravatorsin the Governor’sCrime
Bill, amongnumerousotherchangesin that
Bill. It is throughjust this type of shared
cooperationthat weachievereasonable
successfor the DefenseBar in Frankfortwhile
providing importantinformation to the
hardworkingmembershipof the Houseand
SenateJudiciaryCommittees.

W. RobertLotz
KACDL Vice President&
LegislativeRepresentative

GROUP EFFORT
It has takena group effort to produceone of
the largestand most effectiveoverhaulsof
any state’scriminal justice systemin years.I
believe all Kentuckianscantakepridein the
governor’scrime initiative. The various
elementsof theact-- from protecting
victims to reducingjuvenilecrime-- will
impactevery communityin Kentucky.

Daniel Cherry
Secretary

KentuckyJusticeCabinet
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* LiIC withoutparoleis thepenultimatepenaltylbr
capital murder.Seethe chart/h/lowingthis
article comparing current parole eligihilities to
the new parole eligihilities. Alternative
sentencingshouldbecomethepre-dominant
sentencefor nonviolentoffenders.

* Pretrial diversion is established in all juris
dictions lbr ClassD felons.

* Gang involvement, including recruitment, can
result in slightly higherpenalties.

* Higherpenaltiesfor 3 offenseDUI.
* Graduatedsanctionsfor juveniles.
* Higherpenaltiesfor methamphetamine.
* Lessenedpenaltiesfor nonviolentPFOs.
* A 9th aggravatingcircumstance- the killing of

someoneprotectedby a courtorder.
* Victim impact statement admissible in the

penaltyphaseof a felony trial.
* Defendant’s evidence regarding leniency

becomesadmissible in the penalty phaseof a
felony trial.

* The Criminal Justice Council becomes a
significant new player in the criminal justice
system. ThisCouncil will be staffed,which will
be located in the Justice Cabinet. The Public
Advocate and a representativeof KACDL will
be members of the Council, as will 2
prosecutors,4 law enforcementmembers,3 law
professors,and others.The Council will become
the preeminentplanning body in the criminal
justice system. It has beendirectedto reportto
the legislatureJuly 1 prior to eachsession. It has
also been directed to look at the Penal Code,
capitalpunishment,gangs,and sentencing.

Conclusion

Our successis the result of a good, solid, well-
thought out plan, the support of the administration,
especially Secretary of Public Protection &
Regulation,Laura Douglas,the cooperativeefforts of
coalitionsof advocatesand supporters,including we

apologize to anyone we leave out through oversight
Deborah Miller and the KentuckyYouth Advocates:
Kim Brooks and the Northern Kentucky c’hildrens
Law Center; Bob Lotz and KACDL; Everett
Hoffman and Carl Wedekind and KCLU; the
Kentucky Bar Association Board of Governors;the
Departmentof Justice’s Juvenile Justice Advisory
Board; Bob Spangenbergand The Spangenherg
Group; Nancy Jo Kemperand the KentuckyCouncil
ofChurches;JaneChiles and Scott Wegenastand the
KentuckyCatholic conference; Rowly Brucken and
Amnesty International; Department of Juvenile
JusticeCommissionerDr. Ralph Kelly; Corrections
Commissioner Doug Sapp; Law Enforcement
Training CommissionerJohnBizzack; JudgeJames
Keller, JudgeLarry Raikes,JusticeCabinet Secretary
Dan Cherry;CommonwealthAttorney Dave Stengel.
Pat Delahanty, Judge Ben Shobe, the many
Representatives and Senators, including Harry
Moberly, Mark Brown, Charles Siler, Jim Wayne,
RogerThomas,Jim Gooch, Jr., Drew Graham,Stan
Cave,Jim Lovell, Jeff Hoover,Kathy Stein, Eleanor
Jordon, Joe Barrows, Mary Lou Marzion, Greg
Stumbo, Jesse Crenshaw, Larry Saunders, David
Karem, Gerald Neal, Dan Kelly, Benny Ray Bailey,
David Williams, Ernesto Scorsone,Royce Adams,
Denny Nunnelly, Rob Wilkey, Mike Bowling,
Elizabeth Tori, Lindy Casebier, Tim Philpot, Fred
Bradley, Jack Westwood, Robert Stivers, Walter
Blevins, Cory Johnson, Nick Kafoglis, Barry
Metcalf, Charles Geveden, Gross Lindsay, Brent
Yonts, Woody Allen, Jody Richards,Steve Nunn, E.
Porter Hatcher, Larry Clark, Jim Callahan, Paul
Mason, JohnVincent and the many employeesof
DPA who led theway in influencing the success.

I thank everybodywho workedsohardto achievethe
successthat DPA achieved. I have learned a lot
during this 1998 General Assembly Session. I look
forward to additional successin the legislaturein the
future.

HONEST JOHN
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10
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5 8.5

10 17

40 12 34

50 12 42.5

70 12 59.5

Life 12 20

Capital Life Without for 25 Life Without for 25

Capital Death Life Without Parole

Capital Death

A matter of justice

A bill to filter out theeffectsof
racismon deathpenaltysen
tencing hasclearedtheSen

ate by a solid vote of 22 to 12. So,
prosecutorsare steppingup their at
tackson theRacialJusticeAct in
the House,contendingthebill
would shutdown thedeathpenalty
in Kentucky.This is quite anexag
geration.

In reality, the RacialJusticeAct
would only make prosecutorsthink
andwork a little harderbeforeseek
ing the deathpenalty.

This bill is much weakerthan
the one that almostwon legislative
approvaltwo years ago. In the earli
er version. thosealreadyon Death
Row would havebeenable to chal
lenge their sentencesbasedon sta
tistical evidenceof racial bias. Un
der thenewversion,only those
chargedin thefuture would be able

‘to offer statisticsshowinga pattern

of racial biasin deathpenaltycases.
But statisticsalonewould not

suffice. The bill the Senateap
provedsays:"The defendantshall
statewith particularityhow the evi
dencesupportsa claim that racial
considerationsplayeda significant
part in thedecisionto seeka death
sentencein his or hercase."

Study after study hasshown
racial discrirnirationin administra
tion of the deathpenalty.The bias
is sostrongthat theAmericanBar
Associationhascalled for a morato
rium on capital punishmentuntil
safeguaids,suchas what’s now pro
posedin Kentucky,areput in place.

Surely, no Kentucky lawmaker
or prosecutorwould condoneanex
ecution taintedby racism.Thema
jority of the public doesnot want a
racist deathpenalty.This bill would
serveassociety’s conscience.It
should becomelaw.

SENTENCE CURRENT

ParoleEligibility for iolent OlThndersin years

30

UNDER HB 455

12 25.5

Racialbiasin death-penaltydecisionsworthweighing

z
C

a
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HAT the General
Assembly and Gov.
Patton are doing to
the state’s public de

fenders is shameful.
Kentucidanswho expect jus

tice for poor defendants,and
just compensation for their
hard-workingpublic defenders,
shouldn’tpermitthe fiscal abuse
that’s about to descend.

The GeneralAssemblywants
to have it both ways.

It’s in the processof ordering
judges to put violent offenders
in prison for longer periods. But
it is also making it moredifficult
for the Department of Public
Advocacy to adequatelyrepre
sentpoor defendants.

Already Kentucky spends
less, on average, for the legal
defenseof poorpeople than any
other state.

Consequently,many of Ken
tucky’s public defenders carry
larger caseloadsthan those in
other states. Some public de
fenders get saddled with 760
casesat a time. The crunchis
especially severe in Jefferson
and Fayettecounties.

There are other pressing
problemsas well.

The department urgently
needsmore lawyers to represent
juvenile defendants;it’s already
been criticized for using inexpe
rienced lawyers to represent
teen-agers.

It also needsmore money to
represent inmates in private
prisonsandclass D felons. Cur
rently, Kentucky has no system

..trepresentthose persons; to

arto

comply with federalcourt rules, t°
it should have at leastsix addi- vet

tional workers.
The departmentrequested$3

million more from general rev- thoot
enueto coverthe basics- hard- ‘ard?
ly a princely sum - but it seems
the Governor and lawmakers ivo
aren’t interested.

Gov.Pattonproposedincreas-
in the Department of Public Ken-

IiAavocacy’s revenueby 3 per
cent, but he expectsit to provide
employees5 percentpay raises.
He also managed to squeezein en
an additional$493,000,butfor a
pet project, making deathpenal. tr.
ty litigation more efficient. ehe-

Upstairs in the GeneralAs. m
sembi , lawmakers have °"

preenelabouttheir concern for ‘

the Departmentof Public Advo indcacy’sneeds,but it’s moreshow find-than substance.
The House passeda bill that rae.

would increase the fee that
criminal defendantspay to the of
court by $10, to $50 - if they Uy

a thecanafford it. Experienceshows,
however,that the vast majority !ver,of defendantsdon’t pay the fee. doIt probably would increaserev-
enueby just $166,000. ehis

The even more seriousprob
lem is that when the GeneralAs- isa
sembly pegs funding for public 0th-
defenders to the success of nd
courts in collecting fees, it’s rgln.

*Kan.shirking its legal duty.
The responsibilityto provide j

legal counsel for poor defen
dants extendsto the legislature,
not the defendants, and it cx- ecu-
tends to all states, not just the ?
49 others.

to do Isgive theDepartmentof
PublicAdvocacyanother$1.7
milliOn.

Thatamountwill dosome
goodby addingstaff Ins hand
ful of placeswhereIt Ismost

Caughtin a legal grind
In all fairness, public defendersneedmoremoney

Responsible and reasonableI f you believethe scalesof justice
should be weightedagainstthe
poor, thendon’t supporta

spendinginaeasefor Kentucky’s
public defenders.

If you believepoorpeopleac
cusedof crimesshould receivecom
petentrepresention,the evidence

overwheimingKentuckymust
seA 5S,, ;.,,a *lsa ls....I #la

Courting injustice

mericanjustice Isunder
stain lete

Innocentun
guilty got a roughride during
the0..7.Simpsonthai; innocent
afterjudgednotguilty took ahit
afterward-Now, eventhemesa
In Washington.a nation hungry
for thetiuth about Its presi
dent’sIUI nursuitshaslittle

of ju Legislators must
allocate ample
resources to our
public defenders.

NorthernKentucky. for m
pie, would be likely to jet an at
torneyto representjuveniles-

an Increasingneedhere,asIn
manypartsof thestate.Muon,
BrackenandFlemingcounties
wouldbe representedby afull-
timepublic advocatebasedIn
Maysvllle. Now theserviceIs
providedthroughacontract
with a privateattorney.It
works, butMr. Lewis believesa
full-time positionwould assure
moreefficiencyandexpertise.

Not eventhe $1.7million Is
certainto beapprovedIn Frank-
fort. What’s worse,no onehas
really botheredto bashout the
prosarid consof doing whatMr.
Lewis hasrequested.

TheGeneralAssemblyhasu.s.
tonedto him, but mostlywith
polite Indifference.Mr. Lewis
mostly getsthesilent treatment
or, at best,a noncommIttal,
"Suresoundslike you need
somehelp."UaSaId."But don’t
expectany.

Yet thesameGeneralAssem
bly Is readyandwIning to get
toughon crime andpasslaws
thatwill put more demandson
public advocates.

More thantwice asmany
murderdefendants,for example,
mayfacethe deathpenalty.Un
derthe U.S. Constitutionas well
as Kentuckylaw, theaccused
will be entitledto legalcounsel.
And adeathpenaltycaseIsn’t
cheap.

Othercasesmay not Involve
life, but they do involve liberty.
Anyonewho l.s indigentand
chargedwith a crimethatcan
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AN ACT relating to the statewide public advocacysystem.

Be it enactedby theGeneralAssemblyof the Commonwealth of Kentucky:

Section 1. KRS 3 1.051 is amendedto read as follows:

1 With the exceptionof the administrative fee contained in subsection2 of this section,all moneys
received by the public advocatefrom indigent defendantspursuant to KRS Chapter 31 or which are collected

by the public advocatepursuant to KRS Chapter 431 shall be credited to the public advocatefund of the
county in which the trial is held and shall not be credited to any general account maintained by or for the
public advocate.Moneys credited to a county public advocatefund may be usedonly to support the public
advocateprogram of that county.
2 Any person provided counsel under the provisionsof this chapter shall be assessedat the time of
appointment, a nonrefundablejfIforty1 dollar l$10I administrative fee, payable,at the court’s
discretion, in a lump sum or in installments. Thefirst payment shall heaccompaniedby ahandling feeoftwo

dollarsand fifty-cents $2.50 tobepaid directly to the Circuit Clerkanddeposited in a trustandagency accountto
thecreditof the Administrative Office of the Courts. The account shall heused to assist the circuit clerks inhiring

additional employeesandprovidingsalary adjustmentsfor deputyclerks. The court shalllmayj reduceor waive
the fee if the person I remains in custody on doesnot have the financial resourcesto pay the fee. In any case
or legal action a needyperson shall be assesseda total administrative feeof no more thanflfort’I dollars
S40J, regardlessof the stagesof the matter at which the needy person is provided appointed counsel.
In the eventthe defendantfails to pay the fee, the feeshall be deductedfrom any postedcashbond or shall
constitute a lien upon any property which securesthe person’s bail, regardlessof whether the bond is posted
by the needy person or another. The failure to pay the feeshall not reduce or in any way affect the rendering
of public defender servicesto the person.

3 The administrative feeshall be in addition to any other contribution or recoupment assessed
by the court pursuant to KRS 3 1.120and shall be collected in accordancewith that section.
4 The administrative feescollected pursuant to this subsection2 shall be placed in a special
trust and agencyaccount for the Department of Public Advocacy,and the funds shall not lapse.

‘5,If theadministrative fee,or any portion thereof isnotpaidby the due date, the court order isa
civil judgment subject to collection under Civil Rule 69.03and KRS Chapter 426.

Section2. KRS 31.070is amendedto readas follows:

If a court,afterfinding that the DepartmentofPublic Advocacy fails to provide an attorney to

aperson eligible for representation under KRS Chapter 31, appoints, under thecourt’s

inherentauthority, an attorney to provide representation to theneedy person,[judicialcircuit,

throuahthn count’ or counti therein, dont nln involvina i,oointdcoungl] the public

advocateis herebyauthorizedto pay reasonableand necessaryfeesand expensessubjectto the

following limitations:
1 No feeshall be paid in excessof theprevailingmaximumfeeper attorneypaidby the
DepartmentofPublic Advocacyfor the typeofrepresentationprovided, andno hourly rate shall bepaidin
excessoftheprevailinghourly rate paidby theDepartmentofPublic Advocacyfor the typeof
representationprovidedj$1,000 for any defenceof a single person in any casej;q
211 In the caseof multinle defendantsno feeshall be naid in excessof SL000for eaGh defendant

inthe case;and
434k Each feeplus expensesincurred in the defenseshall be presentedby the defenseattorney to
the Circuit Court Judgewho shall review the feeand expensesrequestand shall approve,deny, or
modify the amount of compensationand fee listed therein. After final approval of the fee and
expensesthe Circuit Judgeshall, if statecompensationis desired, certify the amount and transmit the
document to the public advocatewho shall review the fee and expenserequest and shall approve,
deny, or modilSr the request. The request as approved or modified shall then be paid. Requestsfor
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payment of assignedcounselby the stateshall be denied if the district has exceededthe amount of
funds which may be allotted to it, if the district plan has not been approved, or if the public advocate
finds that compensationis otherwise not warranted. The decisionof the public advocatein all
matters of feeand expensecompensationshall be final.

Section 3. KRS 31 .120 is amendedto read as follows:

1 The determination of whether a person coveredby KRS 31.110 is a needypersonshall be
deferred no later than his first appearancein court or in a suit for payment or reimbursementunder
KRS 31.150,whichever occursearlier. Thereafter, the Court concernedshall determine,with respect
to each step in the proceedings,whether he is a needy person. However, nothing herein shall prevent
appointment of counselat the earliest necessaryproceedingat which the personis entitled to counsel,
upon declaration by the person that he is needy under the terms of this chapter. In that event, the
personinvolved shall be required to make reimbursement for the representationinvolved if he later
is determined not a needy person under the terms of this chapter. At arraignment, the court shall
conduct a nonadversarial hearing to determine whether a person who has requesteda public
defender is able to pay a partial fee.
2 In determining whether a person is a needyperson and in determining the extent of his, and,
in the caseof an unemancipatedminor under KRS 31.1003c,his custodial parent’s or guardian’s
inability to pay, the court concernedshall considersuch factors as income, property owned,
outstandingobligations, and the number and agesof his dependents.Releaseon bail, or any other
method of releaseprovided in KRS Chapter 431,shall not necessarilyprevent him from beinga
needyperson. In each case,the person, and, if an unemancipatedminor under KRS 31.1003cand
d, his custodial parent or guardian, subject to the penalties for perjury, shall certify by affidavit of
indigency which shall be compiled by the pretrial releaseofficer, as provided under KRS Chapter
431 and Supreme Court Rulesor orders promulgated pursuant thereto, the material factors relating
to his ability to pay in the form the Supreme Court prescribes.
3 It shall be prima facieevidencethat a person is not indigent or needywithin the meaningof
this chapter if he and, in the caseof an unemancipatedminor under KRS 31.1003Xcand d, if his
custodial parent or guardian:

a Owns real property in the Commonwealth or without the Commonwealth;
b Is not receiving,or if not receiving is not eligible to receive,public assistancepayments at the time
the affidavit of indigency is executed;
c Has paid money bail other than a property bond of another, whether depositedby himselfor
another, to securehis releasefrom confinement on the present chargeof which he standsaccusedor
convicted; or
d Ownsmore than one1 motor vehicle.

4 To the extent that a person coveredby KRS 31.110,and, in the caseof an unemancipated
minor under KRS 31.1003Xcand d, his custodial parent or guardian, is able to provide for an
attorney, the other necessaryservicesand facilities of representation,and court costs,the court shall
order paymeflt in an amount determined by the court and may order that the payment be made in a
lump sum or by installment payments.The determination shall be made at each stageof the
proceedings.
5 The court shall order all moneyscollectedpursuant to subsection4 of this section be paid
to the clerk of that court pursuant to the scheduleof payment. The clerk shall forward to the
Department of Public Advocacyon a monthly basis a copy of all the orders or anelectronicreport
compiledby the Administrative Office of the Courts listing those orders. Additionally, theclerkshall
forward totheDepartmentofPublic Advocacyon amonthly basisan accounting ofand themoneys
collected inland the monet colleoted pursuant thereto with an accounting as tel each case.
6 The affidavit of indigency, to be subscribedand sworn to by the person,and, in the caseof

an unemancipated minor under KRS 31.1003Xc,by his custodial parent or guardian, shall
be assetout herein:
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Commonwealthof Kentucky

County

of

Affiant , being first duly sworn says that he is not now representedby private

counseland that he doesnot havethe moneyor assetsout of which to employ one; that he is

indigentandrequeststhecourt to appointcounsel.

Affiant statesthathis income is ; that he owns thefollowing property:

Description Value

that he hasthe following dependents:

Name Age Relationship

andthat he hasthe following obligations:

To whom owed Amount owing

Signatureofaffiant

Subscribedandsworn to beforeme this , day of ,

19

Signatureand title of officer

administeringtheoath

Any personsmaking false statementsin the aboveaffidavit shall be subjectto the penaltiesfor

perjury underKRS Chapter523, themaximumpenaltyfor which is five 5 yearsimprisonment.
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Section4. KRS 31.170is amendedto readasfollows:

1 If the fiscal court of a county electsto establishand maintain an office for public advocacy, it
shall:

a Appoint the district public advocateand any number of assistantdistrict public advocatesnecessary
to adequately perform the functions of saidoffice.
b Prescribe the qualifications of the district public advocate,his term of office which may not be more
than four 4 yearsand fix the rate of annual compensationfor him and his assistants.In order to be qualified
for appointment asdistrict public advocatea person must have been admitted to the practice of law and
licensed to practice in the Commonwealth of Kentucky and be competentto counseland defenda person
charged with a crime.
c Provide for the establishment,maintenanceand support of his office.

2 If the fiscal court of a county electsto arrange with a nonprofit organization to provide
attorneys, the county and any cities involved may reimburse the organization for such expensesas
the fiscal courts respectively concernedhave determined to be necessaryin the representation of
needypersons under this chapter, or may provide facilities describedin KRS 31.I802a in addition
to or in lieu of said reimbursement.
3 If, in a countywherethefiscalcourt haselectedto providerepresentationundersubsectionI or
2 ofthis section,afterfindingthat thefiscalcourtfails to providean attorneytoa personeligiblefor
representationunder KRSChapter31, a court assigns.under thecourt’s inherentauthority, an attorney
to representa needy person it shall prescribea reasonablerate of compensationfor his servicesand
shall determine the direct expensesnecessaryto representation for which he would be reimbursed.
The county shall pay the attorney the amounts soprescribed from the funds made available by the
Department of Public Advocacy.
4 An attorney under subsection3 shall be compensatedfor his serviceswith regard to the
complexity of the issues,the time involved, and other relevant considerations.However,nofeeshall
bepaidin excessoftheprevailingmaximumfeeper attorneypaidby theDepartmentofPublic Advocacy
for the typeofrepresentationprovided, andno hourly rate shall bepaid in excessoftheprevailinghourly
rate paidby theDepartmentofPublic Advocacyfor the typeofrepresentationprovidedhemay be
compensatedat a rate no higher than thirty five dollars US an hour for time spent in court and no
higher than twenty five dollars $25an hour for timespentout of court subject in each caseto a
maiimumtotal feeof onethousand two hundredfifty dollars $1,250in caseof n felony and five
hundred dollars 000 in any other case,unless the court concernedfinds that specialcircumstances
‘narrantp hinhertotal feel.

Section 5. KRS 31.185is amendedto readas follows:

I Any defendingattorney operating under the provisions of this chapter is entitled to use the
samestate facilities for the evaluation of evidenceasare available to the attorney representing the
Commonwealth. If he considers their use impractical, the court concerned may authorize the useof
private facilities to be paid for on court order by the county.

2 The fiscal courtof each county or legislative body of an urban-county government
Icontainingless than ten JO Circuit Judges Jshall annually appropriate twelve and a half 50.125

centsper capita of the population of the county, as determined by the Council of Local Governments’
most recent population statistics, to a specialaccountto be administered by the Financeand
Administration Cabinet to pay court orders entered againstcounties pursuant to subsection1 of
this section.The funds in this accountshall not lapseand shall remain in the specialaccount.

2 The Finance and Administration Cabinet shall pay all court orders entered pursuant to
subsection1 of this section from the specialaccountuntil the funds in the accountare depleted. If in
any given year the specialaccount including any funds from prior years is depletedand court orders
entered against countiespursuant to subsection1 of this section for that year or any prior year
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remain unpaid, the Finance and Administration Cabinet shall pay thoseorders from the Treasury in
the samemanner in which judgments against the Commonwealth and its agenciesare paid.

4 Only court orders entered after July 15, 1994,shall be payable from the specialaccount
administered by the Finance and Administration Cabinet or from the Treasury as provided in
subsections2 and 3 of this section.

[5Each county with a judicial district containing ten 10 or more Circuit Judges shall besolely

liablefar any uuru uruvi entered aaainst ii aursuant to subsection 1of thissection.I

Section6. KRS 31.200 is amendedto readasfollows:

1 Subject to KRS 31.190,any direct expense,including the cost of a transcript or bystander’s
bill of exceptionsor other substitute for a transcript that is necessarilyincurred in representinga
needyperson under this chapter, is a charge againstthe county on behalf of which theserviceis
performed; provided, however, that such a chargeshall not exceedthe establishedrate charged by
tbe Commonwealth and its agencies.
2 Any direct expenseincluding the cost of a transcript or bystander’s bill of exceptionsor
other substitute for a transcript shall be paid from the specialaccount establishedin KRS 31.1852
and in accordancewith the procedures provided in KRS 31.1853.
3 If two 2 or more counties jointly establishan office for public advocacy,the expensesnot
otherwise allocable amongthe participating countiesunder subsection1 shall be allocated,unless
the counties otherwise agree,on the basis of population according to the most recent decennial
census.
3 Expensesincurred in the representation of needypersonsconfined in a state correctional

institution shall bepgid from thespecialaccountestablishedin subsection 2of Section 5ofthis
Act and in accordance with theproceduresprovided in subsection 3of Section 5ofthis
Actl borne by the state Departmentof Public Advocacy.

Section7. KRS 31.240is amendedto readasfollows:

In the areaof relationof local programsto thestateprogramthefollowing arepermitted:

1 Each county or countiesin a district may compensatedistrict advocatesappointed pursuant
to KRS 3 1.170,under their own employ at rates greater than the statedistrict advocatebut must pay
from their own funds all amounts in excessof the state contribution.

2 Each county or countiesin a district may adopt their own plan of aid to the indigent
provided all plans in a district, viewed asa whole, are approved by the Department for Public
Advocacy.

3 lEach county or counties providing for assigned counsel may comnansate them atrates
providedfor in ICR$ 31.170; however, the state contribution to such compensation shall not be

greater than is provided for by KRS 31-070.JThe county or counties shall be obligated to pay and
shall pay all amounts in excessof the state contribution. No county shall be required to pay the
maximum amountsprovided for in KRS 31.170unless the amountsbe approved by the circuit judge.
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WEST’S REVIEW
Julie Namkin, AssistantPublic Advocate
100 FairOaks Lane,Suite 302
Frankfort, Kentucky 40601
Te!: 502 564.8006;Fax: 502 564-7890
E-mail: lnarnkin@mail.pa.state.ky.us

Bowling v. Commonwealih,
Ky., - S.W.2d - 2/19/98

RonnieBowling was convictedand sentencedto death
by a Laurel Circuit Courtjury. His convictions and
deathsentenceswere affirmed on appealby the Ken
tucky SupremeCourtand certiorariwas deniedby the
U.S. SupremeCourt. As a result, on November21,
1997, the Governor of Kentucky signed a warrant
settingDecember23, 1997 as the date for Bowling’s
execution.

On December1, 1997, Ronnie Bowling filed three
motions in the Laurel Circuit Court: a motion for a stay
ofexecution;a motion for funds to conductan investi
gation in supportofa forthcoming RCr 11.42motion
to vacate;and a motion to lift anorder prohibitinghim
from contactingmembersof the jury that convicted
him. Bowling did not file a RCr 11.42 motion at the
time.

On December15, 1997, theLaurel Circuit Court Judge
deniedall threemotionsbecauseof lackofjurisdiction.

On December18, 1997, the KentuckySupremeCourt
grantedBowling a temporarystay of executionpending
theoutcomeof this appeal.

Bowling arguedon appealthat under18 U.S.C.section
2244d2of the federalAnti-Terrorism andEffective
Death PenaltyAct thereis aoneyeargraceperiod in
which to file a motion in the state courts for post-
conviction relief during which time the Governor is
precludedfrom settingan executiondate.

In aunanimousopinion the KentuckySupremeCourt
disagreed. The Court held that 28 U.S.C. section
2244ddoes not affect the time for filing a motion
under RCr 11.42 or the Governor’s authority under
KRS 431.218to set an executiondate.

TheCourt also held the trial judgecorrectlyconcluded
the Laurel Circuit Court had no jurisdiction to hear
Bowling’s motions becauseit lost jurisdiction of
Bowling’s caseten days after the entry of the tinal
judgment. The circuit court could be reinvestedwith
jurisdiction only upon the filing of a proper motion
under RCr 11.42, CR 60.02 or a petition for a writ of
habeascorpus under KRS 439.020, et seq. Since
Bowling did not file a RCr 11.42motion alongwith the
threeabove-mentionedmotions that he filed, the trial
court was not reinvestedwith jurisdiction to hear his
motions.

The SupremeCourt affirmed the December1 5k", 1997
order of the Laurel Circuit Court and vacatedthe
temporarystayof executionit enteredon December18,
1997.

Dannerv. Commonwealth,
Ky., - S.W.2d - 2/19/98

Dannerwas convictedof two countsof first degree
sodomyand onecount of first-degreerape. He was
sentencedto 24 years’ imprisonmenton eachcount to
run concurrently.

The victim was Danner’sdaughter. At trial, the victim
testified outsideher father’spresencepursuantto KRS
421.350. The only issueon appealconcernsthe pro
priety of allowing the victim to testify outside her
father’spresence.

The victim wasbetweenfive and ten yearsold when
theabuseoccurred,but shewas fifteen yearsold at the
timeof trial. Theprosecutorfelt the victim could not
testif’ in thepresenceof herfather, soit movedfor an

in camerainterview with the victim so the trial court
could determinewhether there was a "compelling
need" for the victim to testify outsideher father’s
presence.Dannerobjectedon two grounds: I that
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fifteen yearsold wastoo old underthe statute,and2
that evenif it was not tooold, theCommonwealthhad
failed to establishtherewas a "compellingneed" for
the daughterto testify outside the presenceof her
father.

The trial court interviewedthe victim in cameraand
concludedtherewas a "compellingneed"for thevictim
to testify via closedcircuit television.

On appeal,the KentuckySupremeCourt heldthe age
provisionsof KRS 421.350refer to the age of the
victim at the time the crime wascommitted,ratherthan
at the time of the trial testimony. Thus, since the
victim was betweenthe agesof five andtenat the time
the sexualacts occurred, the statuteallows her testi
mony to be takenoutsidethe presenceofthe accused.

The SupremeCourt then addressedwhetherthe Com
monwealthestablishedtherewas a "compellingneed"
for the victim’s testimony to be taken outside the
presenceof her father as requiredby KRS 421.350
2& 3. The Court stated,citing Commonwealthv.
Willis, Ky., 716 S.W.2d 224, 230 1986emphasis
added, a trial court should consider the following
factors in making a compellingneeddetermination:"
the trial court musthave wide discretionto considerthe
ageanddemeanorof thechild witness,thenature of
the offenseand the likely impact of testimony in
court or facing the defendant." Otherfactors the
trial court shouldconsider,especiallyin a casewhere
the victim is olderthan twelve,are theage of thevictim
and the time that haselapsedbetweenthe dateof the
crime andthedateof thetrial. The trial court is vested
with broad discretionin making its determination.

In the caseat bar, the trial court concludedthat dueto
the natureof the testimonythe victim would give at
trial andthe ageof thevictim, face to face testimony
"would inhibit the victim to a degreethat the jury’s
searchfor the truthwould be clouded." The trial court
was convincedthe victim would not be able to testify
in the presenceof her father.

The Kentucky SupremeCourtheld the trial court did
notabuseits discretionin finding therewas a "compel
ling need"to havethefifteen yearold victim testify via
closed circuit television outsidethe presenceof her
father.

Danner’sconvictionswere affirmed.

Humphreyv. Commonwealth,
Ky., - S.W.2d- 2/19/98

Michael Humphreywas chargedwith first degreerape
of threedifferent female children under the age of
twelve. The circuit court directeda verdict of not
guilty on oneof the chargesand the other two counts
were submittedto the jury. Thejury found Humphrey
guilty of onecountof first-degreerapeandon theother
count of the lesserincluded offenseof first-degree
sexualabuse. He was sentencedto life and five years
respectively.

On direct appeal, Humphrey claimed he received
ineffective assistanceof counsel both prior to and
during his trial.

The KentuckySupremeCourt statedthat "[a]s a gen
eral rule, a claim of ineffective assistanceof counsel
will not be reviewedon directappeal...becausethereis
usuallyno recordor trial courtruling on which sucha
claim can be properly considered." The Court also
noted"it is unethical for counselto asserthis or her
own ineffectiveness....KBA Op. E-321 July 1987."
However,the Courtpointed out thatwhereallegations

of ineffectivenessareraisedin a motion for a new trial
andan evidentiaryhearingis held on saidmotion and
the trial court rules on the issuesraisedin themotion,
a sufficient recordis madefrom which the issuesmay
be reviewedon appeal.

In the instantcase,Humphreyraisedsomeof his inef
fectiveassistanceof counselclaims in his motion for a
new trial andthe trial court ruled on saidclaims. Thus
those claims were properly before the Kentucky Su
premeCourt. However, the Court notedthat a better
approachwould havebeento presentthe unpreserved
errors, [which were the basis for the ineffectiveness
claims], if suchcould havebeendone in good faith, as
palpableerror underRCr 10.26.

The Courtaddressedfour separateallegationsof inef
fective assistanceby Humphrey’s trial counsel and
found no merit to any of them.

The Court also addressedtwo issuesthat were not
specifically raisedby Humphreyon appeal but were
addressedby the trial court during the courseof the
argumentson Humphrey’snew trial motion.

Lastly, the Court foundno merit to Humphrey’sargu
ment that he was entitled to a directedverdict of ac
quittal on the first-degreerapechargeof which he was
foundguilty and sentencedto life imprisonment.
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Humphrey’sconvictionswere affirmed.

Rabovskyv. Commonwealth,
Ky., - S.W.2d - 2/19/98

Sue Rabovskywas convictedfor the murderof her
husbandand sentencedto 25 years in prison. Three
doctorstestified thecauseof deathwas hypoglycemia
causedby anexternaladministrationof a massivedose
of insulin. Therewas substantialcircumstantialevi
dencethat Sue hadthe motive, opportunityand animus
to inject a lethal dose of insulin into her husband’s
body while he was asleep.On appealsheraisedthree
issues.

Mr. Rabovskywas takento Audubonhospitalby EMS
on March 18, 1995. He wascomatoseat the timeand
remainedin such a state until his deathelevendays
later. During this time period, blood sampleswere
takenat periodic intervals. Although thebloodsamples
were sent to National HealthLaboratoriesN.H.L. in
Louisville for testing,the actual testswere performed
by National ReferenceLaboratoryN.R.L. in Nash
ville. The testresultswere reportedto Audubon on
N.H.L.’s computergeneratedforms.

At trial, Audubon’smedicalrecordswere introduced
into evidence in toto pursuantto KRE 8036, but
Appellant objectedto variousspecificentriesin those
records including N.H.L.’s printouts reporting the
blood testresultsas well asnurses’notescontainedin
the records. Some of the computerprintouts had
numbers written in by hand next to the computer
generatednumbers. The hospital’s primary treating
physiciantestifiedover objectionthat the handwritten
numbersreflectedthe actualinsulin levels in the vic
tim’s bloodwhenthe first two sampleswere collected.

On appealAppellant arguedit was error to admit the
blood test reportscontainingthe handwrittenannota
tion andin permittingthe primarytreatingphysicianto
basehis opinion on those reports. The Kentucky
SupremeCourtagreederror occurred,but said it was
renderedharmlesswhenthe technical director of the
lab thatwas formerly N.H.L testified without objection
that he had checkedN.H.L.’s recordsand determined
that the exactblood insulin level on the first testwas
1672 micro units per milliliter and the exact blood
insulin level on the secondtestwas483 micro unitsper
milliliter. Although the technical director of the lab
was not the custodianof N.H.L.’s records,he was a
"qualified witness" to testify to the contentsof those
recordsas permittedby KRE 8063.

However, the KentuckySupremeCourt found it was
reversibleerrorto admitthe bloodtestresultsbecause
the Commonwealthfailed to establishthe chain of
custody of the blood sampleswhich is part of the
authenticationrequirementof KRE 901aauthentica
tion is a condition precedentto admissibility. The
Courtpointedout that thepurposeofrequiringproofof
the chainof custodyof ablood sampleis to show that
theblood testedin the laboratorywas the sameblood
drawnfrom the victim. The Court distinguishedbe
tweentherequirementof a chainof custodyfor blood
samplesor otherspecimenstakenfrom a humanbody
versusthe lack of need for a chain of custody for
weaponsor similar itemsof physicalevidencewhich
areclearly identifiableand distinguishable.

In the caseat bar therewas no attemptto establishthe
chainof custodyof the blood samples. No evidence
was introduced to prove who collected the blood
samples,how they were stored,how they were trans
ported to N.H.L., how they were transportedif they
wereto N.R.L., or what methodwasusedto testthe
samples.At no time did the Commonwealthestablish
thattheblood which was testedwas thatof Mr. Rabov
sky. That theblood testreportswere ultimatelyplaced
in thehospital’sbusinessrecordsdid notalteror satisfy
therequirement.As a result,Mrs. Rabovsky’sconvic
tion was reversedfor a newtrial.

The secondissueraisedon appeal concernedthe intro
ductionof noteswritten by nurseswho did not testify
at trial. Thesenoteswere introducedinto evidenceas
"businessrecords"of thehospitalunderKRE 8036.

The hospital’s treating physician suspected Mrs.
Rabovskyof foul play. Thushe instructedthe hospital
nursesto recordin their notesanything theyoverheard
Mrs. Rabovskysay about her husband. The nurses
recorded incriminating comments made by Mrs.
Rabovsky while her husbandwas still alive, such as
that shewas "through mourning"and that herhusband
was not "here" but "in heaven." The nursesalso re
cordedthat Mrs. Rabovskysaid herhusbandhad been
out drinking with friends on the night before he was
taken to the hospital. This fact conflicted with evi
dencethat Mr. Rabovskyhad beenon NationalGuard
duty thatnight.

Since thenursesdid not testify at trial, their noteswere
not admissibleas "businessrecords"of the hospital
underKRE 8036. However, if the nurseshadtesti
fied, theycould havetestified to what they heardMrs.
Rabovskysay underKRE 801 Ab 1 admissionof a
party.
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The third issue raisedon appeal concernedthe testi
mony of Dr. William Smock, an assistantmedical
examinertrained in clinical forensics,who read from
selected entries in the medical records. Appellant
arguedthis testimony was inadmissiblehearsay.

The Kentucky SupremeCourt disagreedbecausethe
medicalrecordswere properlyintroducedunderKRE
8036. The Court further stated that even if any
specific entries in the records were inadmissible,
Smockcould have"reasonablyrelied" on those entries
in forming his expertopinion as to the diagnosisand
causeof the victim’s condition. KRE 703a. The
Court noted it waserrorto allow Smock to read from
the inadmissibleentrieswithout first addressingthe
factual determinationsrequired by KRE 703b, but
suchan error shouldnot occur upon retrial.

Mrs. Rabovsky’s conviction was reversedand re
mandedfor a new trial.

Commonwealthv. Frodge,
Ky., - S.W.2d - 2/19/98

Morris Frodge was charged with violating KRS
219.330, which prohibits the operation of a mobile
home park without a permit. Mobile home park is
definedin KRS 2 19.3205.

At the conclusionof the Commonwealth’scase,the
district court grantedFrodge’smotion for a directed
verdictof acquittaland dismissedthe chargesbecause
the Commonwealthfailed to prove the element of
"availableto thepublic."

The Commonwealthpetitionedfor a certificationof the
law.

The Kentucky Supreme Court held that the term
"availableto thepublic,’ as usedin KRS 2 19.3205,
doesnotreferto whetherthe generalpublic hasaccess
to thepropertyvia a publicroadway,but towhetherthe
mobilehome lots areavailablefor leaseto personswho
are neither membersof the owner’s family nor em
ployed as laborerson theowner’s farm."

Briti v. Commonwealth&
Morris v. Commonwealth,

Ky., - S.W.2d - 3/19/98

This appeal involves a question of statutoryinterpreta
tion. The KentuckySupremeCourtheld thatjuveniles
accusedof committinga felony with a firearm who are
transferredto circuit court pursuantto the 1994 version

of KRS 635.0204are to be considered"youthful
offinders" eligible fur the ameliorative senlencing
provisionsof KRS Chapter640. The Court concluded
that subsection4 of KRS 635.020 was designedto
facilitate transferof juveniles accusedof committing a
felony with a firearm to the circuit court by bypassing
proofrequired underKRS 640.010.

C’omb.sv. ‘ommonwealth,
Ky., - S.W.2d - 3/19/98

The issue in this caseis whetherthe police may use a
searchwarrant to take a suspecteddrunkdriver’s blood
after thedriver hasrefusedto submitto a bloodalcohol
test pursuantto the Implied ConsentStatute, KRS

I 89A. 103 and I 89A.I 052b, in a casenot involving
deathor physical injury.

The Kentucky Court of Appeals upheld the use of a
blood alcohol test in a DUI casethat did not involve
deathor physical injury.

The Kentucky SupremeCourt disagreed.The Court
held the clear languageof KRS I 89A.105 preventsthe
issuanceof a searchwarrantunlessdeathor physical
injury is involved and held the admissionof the results
of a blood test in a DUI casenot involving deathor
physical injury is improper. However, in the caseat
bar, sincetherewas overwhelmingevidenceof Combs’
intoxication at the time of his arrest, the blood test
evidencewas cumulativeand the errorwas harmless.

The Court also held, contrary to the holding of the
Court of Appeals,that the implied consentstatutedoes
notviolate the separationof powersdoctrine setout in
Sections27 and 28 ofthe KentuckyConstitution.

Combs’convictionwas affirmed.

Davis v. Commonwealth &
Felts v. Commonwealth,

Ky., - S.W.2d - 3/19/98

ShermanDavis andMelissaFeltswerejointly tried for
offensesallegedlyoccurringwhile Daviswas babysit
ting Felt’s two yearold daughterand resulting in her
death. Davis was chargedwith murderand first degree
criminal abusewhile Feltswas chargedonly with first
degreecriminal abuse.Daviswasconvictedof wanton
murderand first degreecriminal abuseand Felts was
convictedof first degreecriminal abuseintentionally
permitting Davis to inflict serious physical injuries
upon herchild.

Page19



The Advocate, Vol. 20, No.3 May 1998

Davis raisedthe following four issueson appeal.

First,Davis arguedhewas entitled to an instructionon
first degree manslaughterintentional killing under
extremeemotionaldisturbancebecausetheCommon
wealth’s theory of the casewas that Davis killed the
child in a fit of jealousangerbecauseFelts was"out on
the town" while he was left at home to baby-sit the
child. However,the trial court only instructedthejury
on offenseswith an unintentionalmentalstate: wanton
murder, second-degreemanslaughterand reckless
homicide. The Kentucky SupremeCourt found no
error becausethere was no "definitive," "non-
speculative," "probative, tangible and independent
evidence"of a triggering event.

Second,Davis arguedit was error to admitthe outof
courtstatementsof codefendantFeltsthat Davis abused
and killed her child. The Kentucky SupremeCourt
found no error in the admissionof Felts’ statementsat
this joint trial becausethe statementswere admissible
againstFelts to prove herprior knowledgethat Davis
had beenabusingherchild. The Courtalsoheld Felts’
statementswere admissibleunderthe excitedutterance
exceptionto the hearsayrule. The Court held Felts’
statementsopining on Davis’ guilt did not rise to the
level of palpableerrorbecauseFelts’ opinion was not
basedon herpersonalknowledgeof the factssinceshe
was not presentwhen the injuries occurredto her
daughter. Lastly, the Court found no palpableerror
becauseFeltstestified afterher statementswereadmit
ted andthusDavishad anopportunity to cross-examine
her.

Third, Davis arguedhe wasprejudicedand denieda
fair trial by numerousinstancesof prosecutorialmis
conduct. The KentuckySupremeCourt disagreedand
foundno prejudicialerror.

Fourth, Davis argued he was denied a unanimous
verdictby the trial court’s first degreecriminal abuse
instructionwhich allowedthe jury to find him guilty of
first degreecriminal abuseif it believed beyonda
reasonabledoubt that he intentionally permitted the
child to be abusedby a third partywhenhe had actual
custodyof her. The Courtconcludedthat since Davis
testified that at least one of the injuries to Felts’
daughterwas causedby anotherchild while Felts’
daughter was in Davis’ care, there was sufficient
evidencefor a jury to conclude Davis intentionally
permittedFelts’ daughterto beabused.

Davis’ convictionsand one hundredten-yearsentence
were affirmed.

MelissaFeltsraisedthreeargumentsin herappeal.

First,shearguedthe evidencewas insufficient to prove
she intentionallypermittedthe abuseto occurand she
was entitled to a directed verdict of acquittal. The
KentuckySupremeCourt disagreed.It foundtherewas
ampleevidencefrom which a reasonablejuror could
conclude that Felts knew her daughter was being
abusedwhenevershe left her with Davis.

Second,Felts arguedshewas entitled to be tried sepa
rately from codefendantDavis. The Kentucky Su
premeCourtdisagreedbecausethe evidenceof abuse
perpetratedby Davisagainstthe child would havebeen
admissiblein a separatetrial to provethat Felts had
permittedthe abuseto occur.

Third, Feltsarguedshewasdenieda unanimousverdict
by the trial court’s first degreecriminal abuseinstruc
tion which allowedthe jury to find Felts guilty if it
believedbeyonda reasonabledoubtthat she-causedher
daughtertorture, cruel confinementor cruel punish
ment. Finding the evidencewas insufficientto support
a convictionof first-degreecriminal abuseby causing
torture or cruel confinement,the Kentucky Supreme
Court agreed and reversedFelts’ conviction and
grantedhera new trial.

Eldredv. Commonwealth,
Ky., - S.W.2d - 3/19/98

Eldred was tried for capital murderand first degree
arson. Thejury found him guilty of theseoffenses.
TheCommonwealthsoughtthe deathpenalty,but the
jury fixed hispunishmentat life in prison without the
possibility of parole for 25 years LWOP 25 even
thoughit foundthe aggravatingcircumstanceof mur
der for profit beyonda reasonabledoubt. Eldred’s
convictionswerereversedon appealand remandedfor
a newtrial.

Upon retrial, the Commonwealthgavenotice that it
would againseekthe deathpenalty. Eldredmovedthe
trial courtto prohibit the Commonwealthfrom seeking
the deathpenalty underprinciples of doublejeopardy
set out in Bullington v. Missouri, 101 S.Ct. 1852
1981, and Arizona v. Ramsey,104 S.Ct. 2305. The
trial court grantedEldred’smotion andthe Common
wealthappealed.

FourJusticesof the KentuckySupremeCourtheld that
"underKentucky’scapital sentencingprocedure,after
a conviction of a capital crime and upon a written
finding by ajury of a statutoryaggravatingfactor
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beyonda reasonabledoubt, an imposedsentenceof less
than deathat thedefendant’sfirst trial doesnotprevent,
in the caseof a successfulappeal,theCommonwealth
from againseekingthe deathpenaltyat a subsequent
retrial."

To reachthis conclusion,the KentuckySupremeCourt
distinguishedKentucky’s capital sentencingprocedure
from Missouri’s and Arizona’s capital sentencing
procedureson thegroundthat the jury in Kentuckyis
not restrictedto only two choicesin the rangeof pun
ishment it may selectfrom in fixing the defendant’s
sentence. In Kentuckythe jury may choosebetween
death, LWOP 25, life, or a term of years with the
minimum being twenty. In contrast, Missouri and
Arizona permit the jury or judge to choosebetween
only two punishments,deathor life in prison without
thepossibilityof parolefor a specific numberof years.
Thus, the "implied acquittal" theoryof Green v, U.S.,
78 S.Ct. 221 1957, does not apply to Kentucky’s
capital sentencingprocedure. Green standsfor the
proposition that a conviction of a lesser-included
offenseoperatesas an implied acquittalof the greater
offense.

The Court also distinguishedBullington, supra, and
Rumsey,supra,becausein the formercasethe jury did
not include in its verdict any determinationas to the
existenceof aggravatingfactors since the Missouri
statuteonly requiredthejury to makewritten findings
concerningaggravatingfactors if it fixed the defen.
dant’s sentenceat death. In the latter case, the trial
court enteredwritten findings denyingtheexistenceof
eachof the statutoryaggravatingfactors. In contrast,
Eldred’sjury found beyonda reasonabledoubt the
existenceof the aggravatingcircumstanceof murder
for profit. -

Talboit v. Commonwealth,
Ky., - S.W.2d - 3/19/98

DebraTalbott was convictedof complicity to murder
herseventeen-year-olddaughterand sentencedto life
in prison.

Talbottreportedherdaughtermissingon January 18,
1995. On March 5, 1995, her daughter’sbody was
found in the GreenRiver. On the same day, KSP
DetectiveHarlow interviewedTalbott’s husbandwho
was in theMeadeCountyJail on othercharges. Gerald
Talbott gavea written statementindicatinghe had no
ideahow his stepdaughterendedup in the GreenRiver.

On March 16, 1995, Gerald gave a secondwritten
statementto the Det. Harlow. This time Geraldstated
his wife killed her daughterand he assistedher in
disposingof the body.

Basedon this information, Det. Harlow soughta war
rant for Debra Talbott’s arrest. Becausethe circuit
judge, the district judge and the trial commissioner
were all out of the county, Harlowobtainedan arrest
warrantfrom the circuit courtclerk. Harlow’s affidavit
in supportof the arrestwarrantcontainednothingmore
than the conclusory statement that Debra Talbott
intentionallycausedthe deathof herdaughter.

On appeal,DebraTalbott challengedthevalidity of this
arrest warrantbecauseit was not basedon probable
cause.TheKentuckySupremeCourt held the affidavit
was insufficientto supporta finding of probablecause
becauseDet. Harlow hadno personalknowledgeof the
events. Since Harlow had obtained his information
about the alleged offense from someoneelse, the
affidavit mustdisclosethat fact. Since theaffidavit did
not, the warrantwas invalid and providedno basisto
arrestDebraTalbott. However,thearrestcould still be
valid if Harlow had probablecauseto believeDebra
had committed a felony. KRS 431.0051c. The
Court held that Gerald Talbott’s signed confession
accusinghis wife of murdering her daughter was
sufficient probablecausefor Harlow to arrest Debra
without a warrant. Moreover,since Debrawas stand
ing in the doorwayof her home at the time Harlow
arrestedher, ratherthan insideher home,the warrant-
less arrestwasvalid.

After arrestingDebraon March 17, 1995,and advising
her of her Miranda rights, Debra signed a written
waiver of thoserights and a written consentto search
her home and vehicles. The search revealedher
daughter’seyeglassesand a sleepingbag,that accord
ing to Gerald’sstatement,in which her daughterwas
placedandthen transportedto the GreenRiver. Debra
was thentakento jail for booking. At the jail shegave
Det. Harlow a written statementin which shesaid her
husbandandherdaughterwerehavingan affair and her
husbandwas afraid the daughterwould bring criminal
chargesagainsthim so he killed her. Debrastatedher
only involvement was to help her husbanddisposeof
the deadbody.

On March 18, 1995,DebracontactedDet. Harlowand
told him she wantedto tell him "the whole story."
After again advising Debra of her Miranda rights,
Debra admitted her participation in her daughter’s
murderandgavea written statementto that effect.
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GeraldTalbottcommittedsuicideprior to trial. At the
suppressionhearing, Debra argued her consentto
searchwas notvoluntary andwas the productof duress
and coercionbecauseDet. Harlowtold herthat if she
didn’t sign the consentform, he would seal off her
residencefor several hours while he went to get a
searchwarrant. Debra implied at the suppression
hearingthat she signed the consentto searchform
becauseshewantedhermother,who wasvisiting from
anotherstate,to haveaccessto herhome. However,on
appeal,Debraarguedher consentwas not voluntary
becauseshehad alreadybeenplacedunderarrest.The
KentuckySupremeCourt held the trial court’sfindings
that Debra’sconsentwas voluntary andnot theproduct
of duressor coercion was supportedby substantial
evidence.

Debraalsoarguedat the suppressionhearingthat both
of herwritten statementsshouldhavebeensuppressed
becausethey were obtainedaftershehad assertedher
right to counsel. Debra,her motherand Det. Harlow
testifiedat the suppressionhearing.

Debra testified that she askedHarlow threedifferent
times if shecould call a namedattorney,but Harlow
told hershecould notmakea phonecall until shewas
"booked" and that the named attorney was already
representingherhusbandandthus could not represent
her. Debraalso testified that sheaskedHarlowif she
could havea public defender,but Harlowtold hershe
hadto wait until herfirst courtappearanceon Tuesday
it waspresentlyFriday to have a public defender
appointed.

Harlow deniedtelling Debra she could not call an
attorney.

The Kentucky SupremeCourt held that onceDebra
told Harlow shedid notwant to makea statementuntil
shetalked to a lawyer,any furtherquestioningshould
haveceased,andtheMarch 1 7th statementshouldhave
beensuppressed.However,the Court agreedwith the
trial court’s finding that therewas substantialevidence
that Debrainitiatedthe March 18 conversationwith the
police. Thus,sinceDebra’sMarch 1 8Lh statementwas
admissible,the admissionof herMarch I 7hl statement
washarmlesserror. The Courtalso held that any delay
betweenDebra’sarreston a Friday and herfirst court
appearanceon the following Tuesdaydid not affect the
admissibilityof hersecondstatement.

During trial, Debrasoughtto introducethe opinion of
an experton batteredwomenthat shewasacting under
the influenceof extremeemotional disturbancewhen

she participated in the killing of her daughter. The
Commonwealth’sobjection to this testimony was
sustained. The expert’s opinion was placed into the
recordby avowal. Thetrial court alsorefusedDebra’s
requestfor an instructionon first degreemanslaughter
basedon the theory that Debrawas actingunderthe
influenceof extremeemotionaldisturbanceat the time
she planned and participated in the murder of her
daughter.

On appeal,theKentuckySupremeCourt found no error
in eitherof theserulings by the trial court. As to the
exclusion of the expert’sopinion, the Court statedthe
expertneverdefinedwhatshemeantby extremeemo
tional disturbance.At one point in her avowaltesti
mony she said Debra’sjudgmentwas "impaired" as
opposedto "overcome"and at anotherpoint shesaid
Debra could not distinguishright from wrong. The
Court concludedthat unlesstheexpert’s"testimonyis
directed to the conceptof extremeemotional distur
banceasdefinedby Kentucky law, anexpert’sopinion
in this regarddoesnot ‘assist the trier of factto under
standtheevidenceor to determinea fact in issue.’ KRE
702."

The Court also pointedout that where the defendant
doesnot testify as in thecaseat bar "and thereis no
other factual basis to support a defenseof extreme
emotional disturbance,that defensecannotbe boot-
strappedinto the evidenceby an expertopinionprem
ised primarily on out-of-courtinformation furnishedby
the defendant...Topermit this type of evidencewould
allow a defendantto testify by proxy without being
subjectedto the crucible of cross-examination."

As to the failure to instructon first degreemanslaugh
terbecauseDebrawas acting underextremeemotional
disturbance,theCourtpointed out that sinceDebradid
nottestify, her confessionwas theonly factualbasisfor
determiningwhetherthe jury might havea reasonable
doubtwhethershewas acting underextremeemotional
disturbance.Thethrustof Debra’sconfessionwas not
that shewas soenraged,inflamed ordisturbedthat she
acted uncontrollably, but that she and her husband
carefully plannedthe murder becauseher husband
fearedgoingto prison if his affair with his stepdaughter
was revealed. A referencein Debra’s confessionto
being "hurt" and "angry" was not sufficient to entitle
Debrato an instruction on extremeemotional distur
bance. Rather,extremeemotionaldisturbancemustbe
provenby some"definitive, unspeculativeevidence."

The KentuckySupremeCourtalso held the trial court
correctlysustainedtheCommonwealth’sobjectionas

1
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irrelevantto Debra’sattemptto introducea lif photo
graph of her husband"sitting behind the wheel of a
vehicle,scowling,unshaven,and smokinga cigarette."

The Court also found that any error in the sheriff, a
Commonwealthwitness,having conversedwith three
different jurors was harmless becausenone of the
conversationshad any relationshipto Debra’strial.

Lastly, the Court held the evidencewas sufficient to
support Debra’s conviction becauseher March 18"
confessionwas corroboratedby the location of the
victim’s body, the autopsy results and the physical
evidenceobtainedduring the searchof herhome.

Debra’sconviction and life sentencewere affirmed.

Commonwealthv. Hay,
S.W.2d - 2/27/98Ky.App., -

The defendantswere chargedwith numerousoffenses
in a multi count indictment. Threecountschargedthe
defendantswith theft by failure to makethe required
disposition of propertyover $300.00 in violation of
KRS 514.070. The chargeswere the result of the
Franklin CountyJailerand his wife having had four
vendingmachinesinstalledin the FranklinCountyJail
and using county employeesto stock and tend the
machinesduring working hours. The defendantsre
ceived all profits from the machinesand they did not
turn over any of the moniesnor makeany accounting
of the moniesto the Franklin FiscalCourt.

Prior to trial, the Hays moved to dismiss the three
counts as violating due processbecausethey did not
have"fair warning" that their conductin retainingthe
monieswascriminal. After a hearingwas held on the
motion to dismiss, the trial court grantedthe motion
"basedupon the authoritiescited by the defendantsin
reliancethereon."

The Commonwealthappealedthe trial court’sruling.

TheKentuckyCourtof Appealsheld that since a trial
court lacks the authority to use a summaryjudgment
procedurein a criminal case,dismissalof the three
countsof the indictmentprior to trial whenthe indict
mentwas not defectivewas improper.

The Court of Appealsalsoheld therewas no violation
of the defendants’ due processrights since KRS
5 14.0703wason the booksprior to the defendants’
conduct. "Thestatutecriminalizesthe failure to make
required dispositionof propertyand specifically pro-

vides that governmentofficers and employeesarc
presumedto know their legal obligations under the
statute." Also, Section 173 of the KentuckyConstitu
tion prohibits a public official from "receiving,directly
or indirectly...profitor perquisitesarising from theuse
or loan of public funds."

The trial court’s dismissalof the threecountsof the
indictmentwas reversedandthe casewas remandedfor
further proceedings.

Newcomb v. Commonwealth,
Ky.App., - S.W.2d - 3/6/98

In 1996,Newcombwaschargedwith operatinga motor
vehicleOMV while licenseis revokedor suspended
for driving under the influenceDUI, third offense.
Newcomb had previously been convicted of said
offense in 1991, 1992 and 1994. SinceNewcomb’s
1994 offensewas his third offense,it resultedin his
convictionof a ClassD felony at that time. The 1996
chargewas allegedto be a third offenseon thebasisof
the two prior convictionsin 1991 and 1992. Newcomb
alsohad beenconvictedof a felony in 1974. The 1996
indictmentalso chargedNewcombwith being a first-
degreepersistentfelony offenderPFO basedon the
1974 and the 1994 convictions. After a jury trial,
Newcombwas convictedof bothcharges.

Prior to trial Newcomb moved to dismiss the PFO
chargeon thebasisof doubleenhancementbecausethe
1991 and 1992chargeswerethe basisforelevatingthe
1994 misdemeanorOMV chargeinto a felony which
was thenusedto supportthe chargeof PFO I.

Relying on Eary v. Commonwealth,Ky., 659 S.W.2d
198 1983, and Jacksonv. Commonwealth,Ky., 650
S.W.2d 250,2511983,theCourtofAppealsheld the
1991 and 1992 OMV offensesmay be usedto enhance
the 1996 chargeto a felony. The 1994 felony OMV
chargehas"the statusof any otheroffenseat a subse
quenttrial" andmaybe usedto supportthe PFOcharge
without constitutingdoubleenhancement.

Also prior to trial, the partiesandthe court discussed
whetherNewcomb’sprior convictionsfor OMV while
license is revoked or suspendedfor DUI could be
introducedin theguilt phaseof his trial. The trial court
madeno ruling, andthe Commonwealthintroducedthe
prior convictionsinto evidenceduring the guilt phase
with no objectionby Newcomb. On appeal,theCom
monwealth concededit was error to introduce said
convictionsunderRamseyv. Commonwealth,Ky., 920
S.W.2d 526 1996. However, the Court of Appeals
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held the error was harmlessbecauseNewcombadmit
ted at trial he was driving while his licensewas re
voked or suspendeddue to DUI and he receivedthe
minimum sentenceof one year. Newcomb’sconvic
tions were affirmed.

Moore v. C’ommonwealth,
Ky.App., - S.W.2d- 3/13/98

The issuebeforetheCourt of Appealsin this casewas
whethera defendantwho had beenindicted buthad not
yet beenarraignedon the chargeswas"awaiting trial"
within the meaningof KRS 533.0603.

Moote arguedthat he wasnot"awaiting trial" because
he hadnotyet beenarraigned.The KentuckyCourt of
Appealsdisagreedand held that a defendantis "await
ing trial" oncehe is indicted on the charges.

Beutus v. Commonwealth,
Ky.App., - S.W.2d - 3/20/98

Beatuswas convictedin theMcCrackenDistrict Court

of operatinga commercialvehicleunderthe influence
of alcohol under KRS 281A.2l0. Penalties were
imposedpursuantto KRS I89A.010. The McCracken
Circuit Court affirmed Beatus’ conviction and sen
tence. The KentuckyCourtof AppealsgrantedBeatus’
motion for discretionaryreview.

The sole issuebeforetheCourtof Appealswas whether
the penaltiesset out in KRS I 89A.010 can be imposed
upon a personconvictedunderKRS 281 A.2 10.

The Court of Appealsheld that thedistrict court erred
when it commingled the two statutory chaptersand
allowed the defendantto be prosecutedunder one
chapter and punished under the other chapter. By
electingto prosecuteBeatusunderKRS 281 A.2 10, the
Commonwealthwas bound to selecta punishmentfor
Beatus from the samechapter. It could not select a
punishmentfrom KRS ChapterI 89A for a violationof
an offensein KRS Chapter281 A.

The casewas reversedand remandedwith ordersthat
Beatus’punishmentbe selectedfrom the provisionsof

KRS Chapter281 A.U -

TRUTH IN SENTENCING REAL CHANGES FROM THE CRIME BILL

The Legislative session that recently completed its work made significant changes in the law for the criminal defense practitioner. Many of
these changes are in the Crime Bill including some of the most significant changes made in KRS 532.055, also known as Truth in Sen.
tencing since its passage. All trial attorneys should study the changes closely, and be aware of the enormous impact the changes will have
on the defense practice.

The first change that will impact defendants is the addition ofa section in the law allowing victim impact information to be presented to the
sentencing jury note the use ofthe phrase "may offer" at the beginning of this section. Specifically the law provides for the jury to hear
"The impact ofthe crime upon the victim, as defined in KRS 421.500, including a description of the nature and extent of any physical,
psychological, or financial harm suffered by the victim." The defense attorney must develop a pre.trial motion practice to set the limits for
this part of the trial. The definitions in KRS 42 1.500 indicate specific persons who can be a victim or stand in for a victim. Not everybody
can testify. The court must first find the offered witnesses meet the statutory definitions.

Clients must be advised that the jury that finds them guilty will hear victim information. The jurysetting the sentence will now hear infor
mation that was previously seen only by the Judge, often after the sentence was determined. The defense attorney in advising the client
cannot underestimate the potential impact of this change. The most positive change for the defendant reads: "The defendant may introduce
evidence in mitigation or in support of leniency." The old language about negating the prosecution’s evidence and limiting defense proof to
no significant criminal history is gone. With the language change, the defense attorney must now look to the client as the foundation of
proof for the penalty phase.

What is it about this person that calls for leniency? Is it job history,jail history similar to Skipper evidence in Capital cases, family is
sues, health issues, victim of domestic violence, good deeds, or lesser culpability? The list goes on. A list limited only by our ability to
show, that which makes this person qualify for leniency. Leniency is a word with great possibilities. I found it defined in Webster’s II New
Revised University Dictionary as the act of being lenient, not harsh, merciful. There could not have been a richer field to plant in then was
laid out in this statute. It is up to the defense attorney to take the next steps to yield a bumper crop.

Finally, the Legislature amended section three by combining the non-capital phase with the Penalty phase of capital trials under 532.080.
This change in conjunction with the new life without parole provision will alter death penalty litigation in significant ways. However, for
the purposes of this article I have only noted the change. What should the defense practitioner do with these changes? I suggest a vigorous
pre-trial motion practice for dealing with the victim impact evidence. A client centered penalty phase, which maximizes the potential for
mitigation and leniency is the next step. Preparing death penalty cases with the changes in the penalty phase in mind rounds out the steps
the defense practitioner must take. For the last decade, we on the defense side have not prepared penalty cases for all felony trials. A stat
ute that left little room to focus on our client and his situation stopped us. We must change our approach. Let us begin with the people
most affected by the outcome of the sentencing part ofany trial, our clients.
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Bakerv. Commonwealth
1998 WL 318701/30/98

Two officers sawa known prostituteand Bakeron a
corner in Lexington. The officers told them to leave,
and they did. However, when the officers returned,
the two were back. The officers stoppedand ap
proached Baker and the prostitute. Baker had his
handsin his pockets.The officer askedBaker to "re
move hishandsfrom hispocketsso that the detective
could seehis hands,"althoughthe officer would later
say he "had not reasonablesuspicionthat Baker al
readyhad committeda crime or was about to commit
a crime." WhenBakerdid not removehis hands,the
officer repeatedhis order. Bakerthen took his hands
out of his pockets and threw a crack pipe on the
groundalong with suspectedcrackcocaine.

Bakerwas arrestedand charged,and later moved to
suppressthe search,which was overruled. The trial
court found that there"was no stop," but that if there
was a stop that therewas an articulablesuspiciondue
to Baker’s keepinghis handsin hispockets. Further,
the judge found that there was no searchbecause
Bakerthrew thepipeand cocaineto the ground.

The Court of Appealsin an opinion written by Judge
Abramsonaffirmed the trial court. The Court first
held that therewasnot a seizurewhen the policefirst
approachedBaker. "The initial requestthat Baker
take his hands from his pockets was merely a pre
seizureconsensualencounter."Nor did asking Baker
to takehis handsfrom his pocketsconverta consen
sual encounterinto a seizure.

However, the Court went on to hold that when the
officer ordered Baker to take his hands from his
pocket,a seizurehad occurred.This seizurewas not
unreasonablebecause there were articulable facts
justifying the officer’s belief that criminal activity
may be occurring. The Court relied upon Baker’s
initial refusal to takehis handsfrom his pocket, the
fact that this all occurred in a high crime area at
night, that Baker was "wearing baggy clothes that
could easily haveconcealeda weapon,and he was in

the companyof a known prostitute." Basedupon all
of thesefacts, the officer could legally requireBaker
to takehishandsfrom his pockets.

Finally, the Court found that no searchhad occurred
when Baker took the crack pipe and cocaine and
threw them to the ground. "Baker’s voluntary drop
ping or throwing of the crackpipe and drugs doesnot
constitutea search."

Wellsv. Commonwealth,
96-CA-I 767-MR Ky.App. 2/30/98

The Courtof Appealsdecidedanotherdrug casewith
searchand seizureovertonesrecently. Unfortunately,
this decision is not to be published. En this case,
agents of the Buffalo Trace Narcotics Task Force
were working with a confidential informant to pur
chase30 poundsof marijuanafor $70,000. The in
formant went to the Wells’ farm and wasshown 10
poundsof marijuana;thereafterhe wastold that an
other personwould deliver the rest of the marijuana.

The next morning, the informant went backto Wells’
farm accompaniedby four agents. The agentsover
heard on the informant’s wire that the agentsshould
"comeon in." The agentsenteredthe propertyand
arrestedWells in the yard. The agentand the infor
mant went to the barn and found the marijuanain a
milk tank. Thena searchwarrantwas obtained,pro
ducing cashanddrugs.

The trial court found that the searchof the barnwas
justified by the "consent once removed" doctrine.
The Court of Appeals disagreedand reversedin an
opinionwritten by JudgeGudgel.

The Court noted that the consentonce removeddoc
trine was not basedupon a Kentuckycase,nor had it
beenadoptedby the Sixth Circuit. The doctrinewas
outlined in UnitedStatesv. Akinsanya,53 F. 3d 852
71h Cir. 1995:the doctrine is applicable"wherethe
undercoveragent or governmentinformant: I en
tered at the express invitation of someone with
authority to consent;2 at that point establishedthe

PI4A IN VIEW
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existenceof probablecauseto effectuatean arrestor
search; and 3 immediately summonedhelp from
otherofficers." The Court questionedwhetherthis
doctrine was consistentwith Section 10 of the Ken
tucky Constitution. The Court further statedthat it
would leave to the Kentucky SupremeCourt the de
cisionto adoptthis new doctrine.

As a result, the Court held that the Commonwealth
had failed to justify a warrantlesssearchand seizure.
The Commonwealthhad "madeno showingjustify
ing the warrantlesssearchhereinunderany of previ
ously recognizeddoctrinessuch as emergency,exi
gent circumstances,plain view or searchincident to
arrest."

Richardsonv. Commonwealth,
1998 WL 943913/6/98

This is one ofthe lastcasesI handledas a trial lawyer
in Richmond. It hascometo the Courtof Appealson
a conditional plea following the overruling of the
defendant’smotion to suppressin Madison Circuit
Court.

The case involved the arrest of the defendantfol
lowing the receipt of an anonymoustip saying that
someonewasdriving drunk on 1-75. TrooperAdams
saw the car meeting the tipster’s description,and
pulled the carover after witnessingthe driver weav
ing, crossing the center line, and failing to signal.
Richardsonwas askedto get out of the car. He had
his handsin his pocket, and failed to take his hands
out of his pocket upon four different requests. Ad
ams asked Richardsonif he had a weapon, and re
ceived a denial. Adams would later claim to hear
plastic rustling. Adams proceededto reach into
Richardson’spockets and pull out marijuana. A
searchof the remaining pockets revealed fourteen
baggiesof cocaine.

The trial court found that the drugswould havebeen
discoveredin a searchincident to arrest,and that the
police had probable cause to search based upon
smelling marijuana in the car and the officer’s
knowledgethat "baggiesare commonlyusedto pack
agecontrolledsubstancesand marijuana."

On appeal,in an opinion written by JudgeEmberton,
the Court of Appeals sustainedthe ruling by the
Madison Circuit Court. The Court agreed that the
searchcould not be sustainedas a "plain feel" search
underC’rowder v. commonwealth,Ky., 884 S.W. 2d
649 1994. However, the Court found that there
"was independent probable cause justifying the
search." The Court found that "probable causeex
isted to conduct a search of appellant’s person."
However, the Court did not identify the exceptionto

the warrant requirement;nor did the Court cite to a
caseupholding the propositionthat a personcan be
searchedwithout a warrant where there is probable
causeto believethat he hascontrabandon them. The
Courtalso found that therewasprobablecausefor an
arrest,and that "a searchand seizureincident to ap
pellant’s lawful arrest inevitably would have pro
duced the contraband." In essence,the Court held
that where the officer intended to arrest the defen
dant,and the discoveryof contrabandwas inevitable,
that the search incident exceptioncan be utilized to
justify the warrantlesssearchand seizure.

Russ Baldani has filed a motion for discretionary
review in this case. The reason for granting review
was a creative one: "in upholding the warrantless
searchof movant’sperson,the Court of Appealsre
lied upon theprobablecauseautomobileexceptionto
the warrant requirement,effectively creating an en
tirely new exception to the rule againstwarrantless
searchesof individuals."

Combsv. Commonwealth,
97-SC-219-DGKy. 3/19/98

The Kentucky SupremeCourt has reversedthe deci
sion of the Court of Appealsin this case.You will
recall that Combshad beenarrestedfor DUI, refused
testingafter the field sobriety tests, includinga blood
test. In reaction,the officer obtaineda searchwar
rant, and Combs’ blood was seized. Combschal
lengedthis, saying that the police could not seizehis
blood involuntarily, and that the only time this could
be done was pursuantto a warrant following an in
jury accident,citing KRS l89A.l052b.

The Court of Appeals had affirmed the trial court,
sayingthat while the plain meaningof the statutewas
that blood could not be seizedinvoluntarily with a
warrantoutsideof the injury accidentexception,that
KRS I 89A. I 052b was an "unconstitutional in
fringementon the powersof the judiciary to the ex
tent that it attemptedto limit when a searchwarrant
may be issued." Thus, the statutewas a "violation of
the separationof powersprovisionsof the constitu
tion."

The SupremeCourt, in an opinion written by Justice
Wintersheimerfor a unanimousCourt, reversedthe
Court of Appeals. The Court stated that KRS
189A.l052Xbmeant that no person could be com
pelled to submit to any test in a DUI caseother than
the exceptionof an injury accident.This is a "limita
tion on the power of government." Neither the
FourthAmendmentor SectionTen establishtheright
to obtain warrants or to issue warrants; rather, "the
constitutionalsectionsplace restrictionson when the
executivebranchof the governmentcan conductany
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searchor seizure." Thus,KRS I 89A.1052b is not
unconstitutionalbecauseit is an "attempt to regulate
and limit when a searchwarrantmayhe issued."

The Court also rejected the Court of Appeals’ sepa
ration of powersargumentby relying upon the con
cept of comity. "The establishmentof reasonable
conditionsupon the issuanceof a searchwarrantin a
non-injury DUI case is no less statutorilyacceptable
than a complete overhaul of the trial procedureas
upheld in Commonwealthv. Reneer,Ky., 734 S.W.
2d 794 1987.

This is an importantdecision for the DUI practitio
ner. It clearly establishesthe absoluteright of the
legislatureto regulatein this area.It establishesthat a
personhas a right to refuseto taketestsin the normal
DUI case. Of course,nothing in the opinion reduces
the penalty for refusing to submit to tests; nothing
changesthe implied consentportion of the statute.
However, what the opinion does do is clearly estab
lish that a warrant cannotbe issuedwhen the statu
tory exceptiondoesnotexist.

In the longrun, however,the decisionwasnot helpful
to Combs. The Court found that "due to the over
whelming evidenceof Combs’ intoxication at the
time of his arrest,the blood testevidencewas merely
cumulativeand,thus, harmlesserror in this case."

SHORT VIEW
I. United States v. Kennedy, 131 F.3d 137110th

Cir. 12/3/97. Giving incompleteinformation re
garding a narcotics dog was not sufficient to
spoil a warrantissuedas a result of evidencedis
coveredby the dog. Here,the Statehad failedto
disclose that the dog’s handler had not main
tainedthe dog’s field recordsnor had he person
ally trainedthe dog. That wasnot sufficient to
constitutea Franks v. Delaware,438 U.S. 154
1978 violation. "We...hold that, even assum
ing that Lujan’s carelessnesshad beendisclosed
in the affidavit, the affidavit would have been
sufficient to establishprobablecause,especially
given the other factsin the affidavit..

2. United States v. Jones, 133 F.3d 358 5tI Cir.
1/20/98. Fifteen-twentysecondsis sufficient to
comply with the constitutional knock and an
nouncerequirements.The Court noted that be
cause drug traffickers can disposeof evidence
quickly, that a forcedentry after 15 secondsdoes
not violate the Constitution under the circum
stancesof this case.

3. State v. Tolsdorf, 574 N.W.2d 290 Iowa,
1/21/98. A personwho is arrestedand thenre
queststo securehis car is vulnerablethereafterto
having the car searchedunder New York v. Bel

ton, 453 U.s. 454 1981 accordingto the Iowa
SupremeCourt.

4. State v. Scott, 951 P.2d 1243 Hawaii 1/8/98.
The Hawaii SupremeCourt has held that antici
patory warrants violate Hawaii statutesauthor
izing the issuanceof warrants. No opinion was
renderedregardingthe constitutionality of these
warrants.

5. United States v. C’ooper, 133 F.3d 1394 11t

Cir. 1/26/98. A personwith a rental car retains
a reasonableexpectationof privacy in the car
even when the car is overdue. "In our view,
Cooper retained a sufficient amount of control
and possessionover the rental car for it to fall
within thezoneof constitutionalsanctity."

6. UnitedStatesv. Guitterez,59 CaI.Rptr. 491 DC
N.Cal. 1/23/98. An undocumentedperson has
standingto challenge a searchand seizure,de
spite dicta in U.S. v. Verdugo-Urquidez,494
U.S. 259 1990. "Given the lack of any clear
appellate guidancewhich alters the applicable
standardor otherwise sets forth a definitive
analysisin makingthesevital determinations,the
Court is disinclined to impose a greaterburden
on this categoryof criminal defendantsas a pre
requisite to seeking the shelter of the Fourth
Amendment. To adopt the Government’sposi
tion that illegal aliens presumptively enjoy no
Fourth Amendment protection would require
federal courts, without any consistent or clear
standard,‘to jump into a quagmireof weighing
relative"societal obligations" in determiningthe
applicability of the Fourth Amendmentto illegal
alienswithin the United States."

7. Graham v. State, 705 A.2d 82 Maryland,
2/2/98. A 25-minute detention of a passenger
during a traffic stopwhile waiting for a drug dog
violates the FourthAmendment.TheNew Jersey
Supreme Court reached the same conclusion
with a one hour searchin State v. Dickey, 62 Cr.
L. 1498 N.J. 3/4/98

8. Minnesota v. Carter, 118 S.Ct. 1183 3/9/98.
The SupremeCourt hasgrantedccii, from State
v. Carter, Minn. Sup. Ct., 569 N.W. 2d 169
1997. The issue is whether a person invited
into a residencein orderto commit an illegal act
has a reasonableexpectationof privacy or not.
A secondaryissue is whether an officer can use
extraordinarymeansto peerinsidea residence.
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9. State v. Titus, 1998 WL 91096 Fla. 3/5/98.
People living in roominghouseshave a reason
able expectationof privacy in the commonareas
such as kitchens and hallways, accordingto the
Florida SupremeCourt. Quoting from a New
York Court, the Courtstatesthat "it is economic
necessitythat requires those who live in such
humble circumstancesto dwell there. That they
cannot affbrd to have their own kitchens and
bathrooms,and hallway accessthereto,does not
render such areas"public" with respect to the
constitutionalprerequisitestbr permissibleentry
by thepolice."

10. Stale v. Barney, 1998 WL 76192La. Ct. App.sl Cir. 2/25/98. The police cannotuse the plain
feel exception to open a matchbox lawfully
seizedduring a Terry frisk. This searchand sei
zure also violated the "plain feel" exceptionof
Minnesota v. Dickerson, 62 Cr. L. 1500 508
U.S. 366 1993. Once the matchboxwas seized,
it was neither readily identifiable as contraband
nor did it raisesafetyconcerns,and thus could
notbe opened.S

Articles of Interest

"Driving while black" and all other traffic offenses:the SupremeCourt and
pretextual traffic stops. Harris, David A., 87 J. Crim. L. & Criminology
544-582 1997

The appellate role in ensuring justice in Fourth Amendment controver
sies.... Ornelas v. UnitedStates,116 S.Ct. 1657 1996, 7 Grybowski,Jef
frey M., Note. 5 N.C.L.Rev. 1819-1847 1997.

Sat. 3-28-98- AFGHANISTAN:

2 Afghansconvictedof murderhad their throatscut by their victims’ relativeson Friday beforeabout30,000spectators
in Kabul’ssportsstadium.The convicts,their legsshackledand handstied behind their backs,weremadeto kneel on
the grass. Their throatswere then cut with knives after the murdervictims’ families refuseda Talebanappealto for
give theconvictedkillers.

The convicts -- Sulaiman,in his late 20s,and Mehrajuddin,about40 -- had beendrivento the stadiumin a carwith
tintedglass. "This is not a place forpicnic. It is for othersto repent...beit murder,theft or adultery,and to protectthe
honor of our countrymen,"said a Talebanspeakerwearinga white turban.Spectators,including womenand children,
shoutedand yelledas bloodpouredfrom Sulaiman’sthroat after it was cut by SalehMohammad,whosesonand em
ployer had beenmurdered.A few metersyardsaway,anotherman,Aziz, did the sameto theotherconvict,Mehra
juddin, to avengethe murderofhis father.

After theexecutions,bothAziz andSalehMohammadshoutedslogansin supportof theTalebanfor enforcinga strict
Islamic law in 2/3 of Afghanistanunderits control. "I feel betternow," Salehsaid. "He Sulaimanhadmercilessly
killed my sonand mybosswith a knife. And now my heartis relieved."

UnderIslamiclaw, a murderershouldbeexecutedby he victim’s family membersor be acquitted.Friday’s throat
cuttingswere I St suchexecutionsin theTalebanterritory for murder.2 weeksago,one manwasshotfrom behindin
Kabul on the chargeof murderwhile many peoplehavebeengiven Islamicpunishmentsalsofor crimessuchas adul
tery, theft and murder.

Source: Reuters- Rick Halperin,Al-Texas

--[
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Julia K. Pearson,Paralegal
Departmentof PublicAdvocacy
100 Fair OaksLane,Suite 301
Frankfort, Kentucky 40601
Tel: 502 564-3948;Fax: 502 564-3949
E-mail: jpearsonmail.pa.state.ky.us

Majority:
Minority:

Boggswriting, Kennedy
Keith

The first part of this article concernsthe litigation
surrounding the July 1, 1997 execution of Harold
McQueen,Jr., beginningwith theSixth CircuitCourtof
Appealsdecisionaffirming the district court’s denial of
Mr. McQueen’s habeas petition. The second half
concerns Kentucky SupremeCourt cases. The July
article will report on cases from the United States
SupremeCourtandthe lower federalcourts.

McQueen v. Scroggy, 99 F.3d 13026th Cir. 1996

HaroldMcQueen,Jr. wasconvictedof the 1981 murder
of RebeccaO’Hearn, a conveniencestore clerk in
Richmond, Kentucky. After his convictions were
affirmed, Mr. McQueen filed a state post-conviction
action, which was overruled and affirmed by the
Kentucky Supreme Court. See McQueen . v.
Commonwealth, 669 S.W.2d 519 Ky. 1984;
McQueen v. Commonwealth,721 S.W.2d 694 Ky.
1987.

Ineffective AssistanceOf Counsel

The majority first describedthe standardfor ineffective
assistanceof counsel: I counsel’sdeficient perform
ance; which 2 50 prejudicedthedefendantasto render
the trial unfair and the result unreliable. Strickland v.
Washington, 104 S.Ct. 2052 1984. However, the
majority opined that Lockhart v. Fretwell, 113 S.Ct.
838 1993 clarified Stricklandby "instruct[ing courts]
to focus on whethercounsel’serrors have undermined
the reliability of and confidencein the result, i.e., can
one confidently say that the trial or proceedinghas
reacheda fair andjust result." McQueen v. Scrog,gy,
99F.3d1302, 1311 6thCir. 1996.

Dr. Martin Gebrow,a psychiatristcalledin the penalty
phasetestifiedaboutMr. McQueen’pastand his family
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history and that Mr. McQueen was a sociopathic
personalityand that it was possible for a person to
becomeacclimatedto heavy drinking and drug use.
{N.B. the court found this information from one
paragraphin Gebrow’stestimony].

Trial counsel, faced with the dilemma of having no
expert testimonyandsometestimonyplacedin the best
possible light, made the "reasonabletactical decision
under the circumstances"to have Gebrow testify.
Gebrowhad told trial counsel that Mr. McQueenwas
"just a meanboy", butalso said that he would "lean as
far as [he could]" to testify in Mr. McQueen’s behalf.
Id., 99 F.3d at 1313.

IAC-Decision Not To Call Family Members

The courtacknowledgedthat calling family membersto
the standhumanizesthedefendant,but afterexamining
the facts, determinedthat in this case,counsel’sdecision
not to was reasonable. Onememberof the venirehad
beendismissedbecausehe was the victim of a crime
Mr. McQueen’sfather committed. It was well known
that the senior McQueen was an alcoholic; "it was
reasonablefor Fish to fear that theproverbialsins of the
father would be visited on the son." Id., at 1314. Trial
counseltestifiedthat he felt Mr. McQueen’sfamily had
a badreputation,andthat thejury would hold it against
his client.

Furthermore,the three family membersMr. McQueen
allegedshouldhavebeencalledaswitnessesknew little
aboutMr. McQueen’sadult life. "Taken as a whole, it
cannotbe said that the decision not to call witnesses
who knew little about McQueen’sadult life amounted
to ineffectiveassistanceof counsel." Id. Mr. McQueen
failed to meet either Strickland prong, much less
Fretwell.
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RelianceOn Co-Defendant’sCounsel

Mr. McQueen’s co-defendant,his half-brother, Keith
Bumell, was representedby private counsel. Mr.
McQueenarguedthat Fish abdicatedhis responsibility
to his client by relying on co-counselto make certain
motions. "Fish did make motions when it was
necessaryto protecthis client’s interest"; he movedfor
a psychiatricevaluation,for additional time to obtain an
expert, and for funds to pay that expert. The court
found, more importantly, that Mr. McQueendid not
identify "a singlemotion" Fish shouldhave made and
did not. Thus, no prejudice resulted. Id., 99 F.3d at
1316.

DecisionNot To SeekA SeparateTrial

Fish’s decision not to seek a separatetrial was a
reasonable,tacticaldecision,becausehe hopedthat Mr.
McQueen could "hide behind his less culpable half-
brother." Id. Mr. McQueenwasnotprejudiced; it was
clearthat anymotion to severwould havebeendenied.

Jury Composition Challenge

McQueen’sargumentthat women were systematically
excluded from the jury panelfailed becausehe did not
produceany evidencethat the allegation was true. It
was also difficult for the court "to conclude that it is
ineffective assistanceof counselfor an attorneynot to
challenge the purported under-inclusion of females
when the accusedis a male accusedof murderinga
youngwoman." Id., 99 F.3dat 1317.

IAC Claims Not Based In Fact

Mr. McQueenarguedthat hehad neverbeenadvisedof
his right to testify at the penalty phasebecausetrial
counseland the judge had not made it clear after he
decidednot to testify at the guilt phase,that he had a
right to testify at both phasesof the trial. The issuewas
not subject to habeasreview becausethe state post-
conviction court made a finding of fact that Mr.
McQueenhad beenadvisedof his right to testify at the
penalty phase. The Kentucky SupremeCourt’s con
clusion was presumedcorrect becauseit was fairly
supportedby the record. Id., citing 28 U.S.C.§2254d;
Patton v. Yount, 104 S.Ct.2885 1984.

In decidingwhether Fish was ineffective for failing to
developa strategyto dealwith pre-trial publicity, the
courtexaminedthecopiesof articlesincluded in the

joint appendix,and determinedthat 33 of 55 articles
dealt with trial or post-trialdevelopmentsand were not
"pre-trial" publicity. Of the remaining articles, most
were contemporaneouswith the crime, which occurred
oneyearbeforethe trial.

Fish’s decisionnot to seeka separatetrial was basedon
four factors: his beliefthat I jurors in nearby Fayette
County would be more likely to impose the death
sentence; 2 the Madison County judge hearing the
casewas more competentto hear a casethanjudges in
an adjoining county; 3 becauseMadison County
housedtwo colleges,Mr. McQueenwould havea more
intelligent jury willing to listen to the evidence
presented; and 4 the pre-trial publicity was not that
bad. "This is just the type of reasonabletactical
decision that is insulated from attack. Nowhere does
McQueenoffer any credibleevidencethat thesereasons
arenotvalid." Id., 99 F.3dat 1318.

"When the totality of Fish’s work is reviewed, our
conclusion is that he exceeded the constitutional
standard. Fish was not a perfect attorney, but the
Constitution does not require perfection. What the
Constitution requires is an attorney capable of
advancinghis client’s interest." Id.

Juror Leo Johnson

Leo Johnson,a venireman,admitted during voir dire
that he was a friend of two police officers who had
investigatedthe case,that he knew thepolice chief, and
had a passing acquaintancewith the star prosecution
witness. The trial courtrefusedto excuseJohnsonfor
cause,and counselhad to use a peremptorychallenge.
Id., 99 F.3d at 1320, quoting Patton v. Yount, 104 S.Ct.
at 2892. The trial judge’s determinationof Johnson’s
credibility is entitled to great deferencebecausethere
was fair support in the record for his conclusion.
Johnsonmadeit clearthat he was willing to weigh the
testimony without relying on his acquaintancewith
witnesses; he could put asidewhatevercontamination
had occurredfrom his readingof pre-trial publicity;
and he acceptedMr. McQueen’sright not to testify and
presumptionof innocence. Id., 99 F.3d at 1320.

ExcusalOfJuror Sherry Winkler

Juror Sherry Winkler was dismissedfrom the panel
afterthe trial began,purportedlybecauseshehad made
statementsaboutherattitudestoward thedeathpenalty.
The prosecutorfirst mentionedMs. Winkler becausea
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spouse of one of the veniremen had told him "in
strictest confidence" that Ms. Winkler had stated she
did not know why shewas left on thepanel whenshe
had made it clear that she could not give the death
penalty. The trial court questionedMs. Winkler about
her statements and, satisfied with her answers,
determinedthat shewould not be dismissedfrom the
jury.

However, on the following day, the prosecutoragain
approached the judge, saying that Ms. Winkler’s
brother-in-law, a policeman, told him that at a family
gatheringon theSundayprior, he had spokenwith Ms.
Winkler aboutherduties,andthat shehadtold him that
shecould notgive anyonethe deathpenalty. Thejudge
then statedthat someonehad approachedhim and said
that Ms. Winkler had said to some membersof the
faculty of the highschool whereshetaught that shedid
notunderstandwhy shehad beenleft on thejury when
shehad madeit clear that shecould not give the death
sentence.After taking testimonyfrom Officer Winkler
and Ms. Winkler, the court determined that Ms.
Winkler had violated her oath as a juror and
disqualifiedher.

The Kentucky SupremeCourt twice found that the
judge’s decision was correct. See McQueen v.
Commonwealth,669 S.W.2d 519, 521 Ky. 1984;
McQueenv. Commonwealth,721 S.W.2d 694, 700-01
Ky. 1987. McQueen did not offer any persuasive
evidencethat Winkler had notviolated heradmonition;
in fact, the factssurroundingher conversationwith her
brother-in-law indicated just the opposite. Id.
Winkler’s dismissal did not violate the constitution,
becauseMr. McQueendid not have a right to have
particularpersonsit on hisjury.

Voir Dire

McQueen’sargumentthat he was not allowed to ask
voir dire questions regardingjuror attitudes toward
alcohol and drug use fails; the one questionexcluded
by the trial court dealt with a legal standard,and was
correctly excluded. Other permissible questions
investigatedjurors’ attitudes toward alcohol and drug
use. The court did notviolate thedictatesof Morgan v.
Illinois, 112 S.Ct. 2222 1992; eachjuror was asked
whetherhe could imposeany penalty within the range
given. Id.,at 1329.

Fed.R.Civ.P.60B Appeal

Mr. McQueen’s motion under Fed.R.Civ.P. 60b
included allegations of ineffective assistance of
appellate counsel and organic brain damage. The
majority agreedwith the district court’s determination
that the motionwas a successivehabeaspetition and an
abuseof the writ. Id.; citing McCleskeyv. Zant, 499
U.S. 467 1991, which held that abuseof the writ
existswhen a petitionerfails to raiseor presenta claim
in his initial petition,whetherthat failure is the result of
a deliberatechoice or inexcusableneglectand fails to
disprove the government’sallegation of abuseof the
writ.

The rulesdo notrequire that apetitionerbe given notice
that the trial court may find "abuseof the writ"; Mr.
McQueen’s notice came from the respondent’sbrief,
which allegedabuseof the writ, ratherthan responding
to the merits of the issue. McQueen,99 F.3d at 1335.
The secondclaim, that themotion wasnotan attemptat
a successive habeas petition, "is both legally and
factually implausible." Id, citing Blair v. Armontrout,
976 F.2d 11308thCir. 1992; Lindseyv. Thigpen,875
F.2d 1509 11th Cir. 1989; Landano v. Rafferty, 897
F.2d 661 3d Cir. 1990; Jones v. Murray, 976 F.2d
1694thCir. 1992;Clark v. Lewis, I F.3d 8149thCir.
1993; Williams v. Whitley, 994 F.2d 226 5th Cir.
1993. Thus, becauseMr. McQueen "never made a
colorableattempt" to provecauseand prejudicefor not
raising theclaims in his initial habeas,the district court
was correct. Id., 99 F.3d at 1335.

Dissent

In a ringing dissent, Judge Keith addressedseveral
ineffectiveassistanceof counselclaims andthe Morgan
issue.

IAC-Conflict Of Interest

It was clear to Keith that JeromeFish’s "failure to act
independently" of Mr. McQueen’s co-defendant’s
counsel gave rise to an actual conflict of interest,
especiallyin light of Fish’s testimony that he and the
other attorneyacted "as ‘co-counsel’and that he shared
his trial strategieswith [the other counsel]". Id., 99
F.3d at 1336. On the other hand, the other attorney
testifiedthat his strategywas to paint Harold McQueen
asthe triggerperson,"responsiblenotonly for thedeath
of the victim, butalso for thecorruptionof his client,
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Burncll." Id. Thiswas madeclearin closingargument,
which remindedthe jury about McQueenspast violent
behaviorand how "immature" and "easily led" his half-
brotherwas.

"Fish, in his characteristicallyoblivious fashion,did not
notice or object" to the remarks.. .On the contrary,Fish
respondedby telling the jurors that his ‘co-counselgave
a beautiful summary’ of the case. . . [and] remindedthe
july to heed" co-counsel’swords. Id.

IAC-Failure To Investigate

Fish did not perform anyof the tasksoutlined in Burger
v. Kemp,483 U.S. 776 1987 as indicators of sound
legal representation. He did not investigate Harold
McQueen’sbackground,which would have revealeda
troubled childhood and a long-term addiction to drugs
and alcohol. ‘[l]t is apparentthat Fish did not do
enoughwork to evenmake a reasonabledecision as to
whether an investigation into McQueen’sbackground
should have beenconducted."Thatdecision cannot be
deemed"reasonable.. .underthe circumstances." Id.,
99 F.3dat 1338; citing Simsv. Livesay,970 F.2d 1575
6th Cir. 1992.

IAC-Failure To Prepare Expert

The prejudicial effect of Fish’s failure to prepareDr.
Martin Gebrow "is best summedup by co-defendant’s
counsel, who stated,‘I just almost went through the
chair. I was just so shocked to hear that from
McQueen’sown witness" that Mcqueenwas "just one
of thoseasses.. . you know what I mean,just bad." Id.,
99 F.3dat 1339.

Morgan Issue

The majority’s reasoningthat jurors were indirectly
questioned about their propensity to automatically
impose a death sentence "is reminiscent" of that
rejectedby theMorgancourt. Id.

Petitionfor certiorariwas deniedon June2, 1997. Late
in June, a CR 60.02 motion and Motion for Stay of
Execution were filed in the Madison Circuit Court.
That court denied both motions, finding his 60.02both
untimely andmeritless.

McQueenv. Commonwealth,948 S.W.2d 415 Ky.
June 26, 1997.

PurposeOf CR 60.02

RCr 11.42 and CR 60.02 are interrelated. McQueenv.
C’ommonwealth,948 S.W.2d 415, 416 Ky. 1997,
citing Gross v. Commonwealth,648 S.W.2d 853 Ky.
1983. In a criminal case,eachplays a separaterole:
RCr 11.42 proceedingsprovide an opportunity for a
person in custody to presentgroundsto overturn his
sentence. CR 60.02 is not anotheropportunity to
presentthe samegrounds,but a substitutefor Writ of
coramnohisproceedings.Id., citing Gross. Nothing in
Fryrear v. Commonwealth,920 S.W.2d 519 Ky. 1996
changedthoseprinciples.

New Evidence

In January,1994, habeascounsel found an entry in the
police investigative file which indicated that Mr.
McQueen claimed several days after the 1981
robbery/murderof RebeccaO’Hearn that his half-
brother, Keith Bumell, had actually committed the
murder.

Motions for relief because of newly discovered
evidencemust be filed within oneyearafterentryof the
final judgment. CR 60.02b. Even if it could be
arguedthat the evidencewas deliberatelyconcealed,a
defendantis still precludedfrom raising the issue after
the expirationof one year from the dateof discovery.
In other words, Mr. McQueen should have filed a
motion dealingwith the new evidencebeforeJanuary
11, 1995. A motion underFed.R.Civ.P.60b was filed
in the federal district court on May 5, 1994; it did not
include the new evidenceas part of the grounds for
relief.

The evidencewas not "newly discovered"; it was in no
way Brady evidencebut a statementHarold McQueen
himself made. Thus, evidence about which Harold
McQueen knew could not have been "newly
discovered". Moreover,the Madison Commonwealth’s
Attorney had an open file discovery policy. The
admissioncouldnotbe classifiedor admittedas a prior
statementunderKRE 801Aa.

CR 60.02 provides a mechanismfor a new trial, not a
commutationto life withoutparole. Id.

7-0 decision.
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ChangedCondition

Mr. McQueen requesteda stay in order to present
evidence of his changed character during his
incarceration. The courtwas "unpersuaded"by Statev.
Richmond,886 P.2d 1329 Ariz. 1994, in which the
Arizona Supreme Court commuted a death row
inmate’s sentenceto life becauseof the evidenceof his
changedcharacter. The Kentucky court believedthe
more properroute was through a requestfor executive
clemencyunder§77 of the KentuckyConstitution.

Cert was denied on the CR 60.02 motion on June30,
1997.

McQueen v. Patton, 948 S.W.2d 418 Ky. June 27,
1997

7-0 decision.

Mr. McQueensoughtdeclaratoryand injunctive relief
on the groundsthat Governor Paul Patton’spolicy of
refusing to grant clemency to death row inmates
violated §77 of the Kentucky Constitution. The
Franklin Circuit Court dismissed Mr. McQueen’s
complaint.

In a press release issued when he signed Mr.
McQueen’sdeathwarrant, the governorstated that his
policy was not to grant clemencyin caseswhere the
deathpenalty had been recommendedby a jury and
imposed by a circuit judge becausehe would not
"substitute [his] judgment" for that of Kentucky’s
legislative bodies, juries and judges. McQueen v.
Patton,948 S.W.2d418 Ky. 1997.

The Kentucky SupremeCourt found "patently clear"
that §77 mandatedtwo things: that a movant file an
application for clemencywith the governor; and that
the governor must file a statementof reasonsfor
grantingor denyingclemencyin eachcase. Id.

The Court was "unpersuaded"by Mr. McQueen’s
argumentthat the governor’s announcedpolicy made
any effort to file a clemencyapplication futile. Thus,
becauseMr. McQueenhad not filed an application for
clemency,no controversy existed,and the trial court
properly dismissedhis lawsuit for failure to state a
claim.

Certiorariwas deniedon June30, 1997.

McQueen v. Parker, 950 S.W.2d 226 Ky. June 30,
1997

Majority: Cooper, Graves,Lambert,
Johnstoneand Wintersheimer

Dissenters: Stumbo writing, Stephens

The Kentucky Civil Liberties Union filed suit in Lyon
Circuit Courtseekinginjunctiveand interlocutoryrelief
on a claim thatexecutionby electrocutionwascrueland
unusual punishment in that it violated § 17 of the
KentuckyConstitution.

The court had a numberof times previouslydecided
that executionby electrocutionwas constitutional. It
relied on thosecasesin "sustain[ing] theconstitutional
ity of the statute. McQueen v. Commonwealth,950
S.W.2d 226 Ky. June 30, 1997, citing Foley v.
Commonwealth,942 S.W.2d 876 Ky. 1996; Bowling
v. Commonwealth,942 S.W.2d 293 Ky. 1997; other
citations omitted. The court also noted that in other
jurisdictions where a record was fully developed,
similar claimshad beenrejected. Id., citing Sawyerv.
Whitley, 772 F.Supp. 297 E.D.La. 1991; Thomasv.
Jones,742 F.Supp.598 S.D.Ala. 1990.

The court next "observe[d]" that Mr. McQueen had
known since his conviction in 1981 that he was to die
by electrocution. Bringing suit in which a hearingand
experttestimony weredemandeddelayed lessthan two
weeks before a scheduled execution delayed
"enforcement of the judgement",and was untimely,
especiallyin light of the court’s rejection of previous
challenges to the constitutionality of capital
punishment.

Although some states had changed the method of
executionfrom electrocutionto lethal injection, all had
not done so. Furthermore, the Kentucky General
Assembly had not changedthe method of execution.
Therefore,the court felt this questionof public policy
should be dealt with by the Kentucky General
Assembly.

Dissent

Justice Stumbo, joined by Chief Justice Stephens,
dissented,saying, "[i]n the rush to see that this long
delayedexecution actually takes place," by foregoing
an evidentiary hearing, the court abdicated its
responsibilityto seethat both Kentuckylaw and the
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requirements of the Kentucky Constitution were
honoredby thejudicial bodiesof the Commonwealthof
Kentucky.

Only after the execution warrant setting a date for
executionwas signed was the issue ripe for judicial
examination.

Further,Workmanv. Commonwealth,429 S.W.2d 374
Ky. 1968, on which the majority relied, did not
examine the means by which a person was to be
executed;rather, the questionwas whethera colorable
claim that societalviewshadchangedcouldbemade.

The fact that other courts had rejectedthe sameissue
was of little value. "Those jurisdictions are not
Kentucky and may not have the rich tradition of
zealouslyguardingtheprotectionsprovidedby our own
Constitution." Id.

Harold McQueenwas pronounceddeadby electrocu
tion at 12:15 a.m. CDT on July 1, 1997.

Kentucky Supreme Court

Baze v. Commonwealth,- S.W.2d - March 27,
1997
This case was removed from the West reporters
betweenpublication of the advance sheets and the
hardboundcopy.

Affirmed

Wintersheimerwriting,
Stephens,Baker, Graves,Stumbo,

Stumbo in part

Ralph Baze appealedfrom his conviction and death
sentencesfor the shooting deaths of Powell County
Sheriff Steve Bennettand Deputy Arthur Briscoe, as
the officers were attempting to serve Ohio fugitive
warrantson him. Bazeconfessedto the incidents,both
to his arrestingofficers, and to a reporter from the
Courier-Journal in January and February of 1992.
Baze,slip opinion at 2, and 3.

Right To PresentA Defense

At trial, Bazeadmittedthat he killed the two officers in
self-defense,but said that he wasunderthe influenceof
extreme emotional disturbanceas the result of his in-
laws’ family feud. Thecourt limited theamountof

testimony about the feud becauseit did not directly
involve Bazeandthe two officers. Id., slip opinion at 4.

Baze argued that a reasonableexplanation of EED
"may relate to any circumstancethat could reasonably
cause an extremeemotional disturbance." Id., at 5,
citing McClellan v. Commonwealth,715 S.W.2d 464
Ky. 1987. Justice Wintersheimersaid the trial court
had madethe correctdecisionbecausethe feud did not
directly involve Bazeand the officers. Presentationof
evidence and the perimetersof cross-examinationare
within the trial court’s "sound discretion." Id., citing
Moore v. Commonwealth,771 S.W.2d34 Ky. 1988.

Admonition

Bazetestified that he resistedthe first attempt to arrest
him becausehedid notbelievetherewere suchcharges
and becausethe deputy did not have a warrant. He
arguedthat the trial court’s admonitionto the jury that
Baze’s belief as to the existenceof the Ohio charges
was "legally irrelevant" to the events of January30,
1992 preventedhim from explaininghis actions.

Baze was fully able to explain his beliefs; the
admonition"merely informed the jury that under the
law, Baze’s beliefs were eitherincorrector irrelevantto
anyclaim ofjustification." Id., slip opinion at 7.

Instruction On ImperfectSelf-Defense

The court correctly refused to instruct the jury on
imperfect self-defense. Baze knew both men were
police officers whose purposein coming to his cabin
was to arrest him. Baze knew that valid charges
existed. There was no testimony that Deputy Briscoe
pulled his gun whenhe first visitedthe cabin. Id., at 7-
8.

EED Instruction

Baze’sargumentthat the court’s instructiontold thejury
that EED existed only if the jury found that Deputy
Briscoe fired first was erroneous failed. All the
witnessessaveBazetestified that neither officer fired
the first shot. Id., at 9.

The court erred in giving an instruction requiring the
Commonwealthto prove the presenceof EED as an
element of first-degree manslaughter because it
requiredthe Commonwealthto provethe absenceof

Majority:

Minority:
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EED beyond a reasonabledoubt in order to convict
Bazeof murder. Thus,

[t]heoretically, the jury could havefound by a
preponderanceof the evidence, but not be
yond a reasonabledoubt, that Bazewas or was
not acting under the influence of extreme
emotional disturbance. If so, the jury would
have been required to acquit Baze of both
charges.

Id., at 11. However,Bazewasnotharmedby theerror.

Victim Character Evidence

The Powell County Coroner testified on direct that
neither man could be described as an aggressive
individual. On cross,defensecounselattemptedto ask
about an incident in which Deputy Briscoe shot out
three tires of a vehicle he was chasing. The
Commonwealth’sobjection was sustained,as was an
objection to a defenseattempt to place a copy of a
newspaperarticledescribingthe incidentand anattempt
to call thepersoninvolved in thechaseasa witness.

Thetestimony"marginally qualified" as evidenceof the
victims’ peaceful character. Baze should havebeen
permittedto inquire further into the matter. However,
becausefurther inquiry was not enteredby avowal,and
the error was unpreserved,"it is impossibleto ascertain
from the record whether the error was harmlessor
prejudicial." Id.

Haight v. Commonwealth,938 S.W.2d 243 Ky.
1996

Affirmed

Majority: Lambertwriting, Stephens,
Baker, Graves, Stumbo,
Wintersheimer

Not sitting: King

In 1988, Randy Haight’s death sentencefrom a guilty
plea was reversed. Haight v. Commonwealth,760
S.W.2d 84 Ky. 1988. After an extraordinarywrit to
the Kentucky SupremeCourt seekingenforcementof
the original plea agreemententered into in 1985, was
unsuccessful,Haight v. Williamson, 833 S.W.2d 821
Ky. 1992, Haight was tried and resentencedto death
in JeffersonCircuit Court.

Jury Issues

Haight arguedthat a juror who had read a newspaper
article regardingthecaseprior to voir dire had failed to
give full information during voir dire, prematurely
decidedthe case and possibly furnishedintbnnationto
the other jurors. The juror admitted during voir dire
that he had seenthe article but could rememberlittle
about it otherthanthevictims’ names.

At a hearingon 1-laights motion for new trial, the trial
court made fact findings that the juror truthfully
answeredthe voir dire questionsand also found not
"extraordinary in human experience" that as the trial
passed,the juror would remembermoreof the article.

The court had not abusedits discretion in those fact
findings. "The trial judgewas immersedin thecaseand
it would be utterly extraordinaryfor an appellatecourt
to disregardhis view as to questionsof candor and
impartiality of a juror." Haight, 938 S.W.2d 243, 246
Ky. 1996,citing Riley v. Commonwealth,271 S.W.2d
882 1954. The court also distinguishedHaight from
Paenirzv. Commonwealth,820 S.W.2d 480 Ky. 1991
juror withheld information that shehad spokenwith a
key witness and Randolph v. Commonwealth,716
S.W.2d253 Ky. 1986 implied bias becausejuror did
not reveal that shewas employedby Commonwealth’s
Attorney.

Random Jury Selection

After causeandperemptorychallengeshad beenmade,
seventeenprospective jurors remained. In order to
reduce the total to fourteen, the clerk wrote all
seventeennameson piecesof paper and drew three
namesfrom the total. After a questionregardingthat
procedure,the clerk returned the three names to the
total and withdrewfourteenpiecesof paper. The same
three nameswere again withdrawn. The court first
foundno evidenceof impropriety andthen said that the
first procedurewas permittedunderRCr 9.36.

Failure To Give Specific Instruction
Regarding Certain Mitigation

Haight presentedextensiveevidenceof his childhood
abuse and deprived family background. The only
instruction regardingthis evidencewas found in the
"catch-all" mitigation instruction--"any other
circumstancesarisingfrom the evidencewhich you the
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jury deem to have mitigating value", which Haight
arguedviolated the dictatesof Peniy v. Lynaugh,492
U.S. 3021989.

In Penrv, although the defendantpresentedevidence
regardinghis mental retardation,thejury could give the
evidenceno weight in its decision as to sentence.The
United StatesSupremeCourt found the Texas death
penalty statute inadequate regarding non-statutory
mitigating factorsbecausethejury wasnever instructed
that it could considerthemental retardationevidencein
its sentencingdecision. In Haight, there was no such
restriction. Admission of the evidenceand counsel’s
argumentasto its significance"could haveleft no doubt
in the mind of the jury that it had a right to consider
suchevidencein its penaltydetermination." Haight, at
246.

EED Instruction

The penalty phase instruction told the jury that the
extent of either extreme mental or emotional
disturbanceneednot rise to the level that it would be a
defenseto the crime. It was thereforesufficient to let
the jury know that the standardfor the penaltyphase
mitigator of extremeemotional or mental disturbance
wasdifferent from theguilt phase--defensestandard.

Manslaughter First Instruction

Haight arguedthat when the Commonwealthfailed to
prove the absenceof EED in connection with the
murder charge, the law results in a determinationof
guilt of manslaughterfirst. However, thecourtfelt that
the murderand manslaughterfirst statutes"go hand in
hand": under the murder statute, if a person kills
anotherpersonand is not underthe influenceof EED,
he is guilty of murder. Underthe manslaughterstatute,
the sameaction underthe influenceof EED mandates
guilt of manslaughterfirst. Thus, in circumstances,
such as in Haight, were there is evidencefrom which
thejury could find EED,but is not requiredto do so,"it
is entirely reasonableto submit bothoffensesto thejury
for its finding." Id., at 248.

Haight’s tenderedinstructions lacked any mention of
the mental state which distinguishes murder from
manslaughter. Had they been given, the jury could
havebeen"misled" to theconclusionthat Haight’s acts
could only result in a conviction for manslaughterfirst.
"A personcannotat oncebe notunderthe influenceof
EED andunderthe influenceof EED. Such mental

states are utterly inconsistentand a finding of one
precludes the other." Finally, any error in the
manslaughterinstructionwas renderedharmlessby the
jury’s verdictof guilty for murder. Id.

Structure Of Verdict Forms

The court understoodthe contention that the verdict
forms effectively precludedthe jury from considering
any sentenceother than Life Without Parole for 25
yearsor death,butneverthelessfound no prejudice.The
jury was informed that a term of twenty years to life
was available for its consideration. The jury was also
informedthat if it had a reasonabledoubtasto whether
Haight should be sentencedto death, then it should
sentencehim to something less than death. "Most
significant[}" to the court, the jury passedover the
verdict form which authorizedLife Without Parole for
25 years and instead,used the verdict form imposing
thedeathpenalty.

Although "betterpracticewould dictate modificationof
the verdictform to moreforthrightly tell the jury that it
may find" aggravatorsand still imposea sentenceof a
term of years,therewasno error. Haight, at 249, citing
Thomas v. Commonwealth,864 S.W.2d 252 Ky.
1993.

1986 Plea Agreement

In Haight 1, 760 S.W.2d 84 Ky. 1988, the Supreme
Court reversedthe deathsentencebecauseHaight had
been misled into believing the trial court would
sentence in accordancewith the Commonwealth’s
recommendation,and enforced the agreement that
Haightbepermittedto withdrawhis guilty pleaafter the
trial court did not follow the recommendation,but
insteadsentencedHaight to death. Thus, the Supreme
Court "wiped the slateclean" and reinstatedthecharges
as returnedby the grandjury. Id., at 16. That opinion
and Haight v. Williamson, 833 S.W.2d 821 Ky. 1992
becamethe law of thecase.Haight II, at 250.

Haight contendedthat under the 1989 amendmentto
RCr 8.10, a defendanthasa right to withdraw a guilty
pleawithoutprejudice if the trial court determinesthat
it will not follow the pleaagreementformed between
prosecutorand defendant. However, at the time of
Haight’s guilty plea, RCr 8.10 only requiredajudgeto
sentencea defendantwho pledguilty ‘within the range
provided by law." Thus, after the trial court rejected
Haight’spleaagreement,theCourtdirectedtheparties
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to begin again,which placedHaight in exactlythesame
position as the new RCr 8.10 would have. "[D]espite
his argumentto the contrary, [Haight’s] predicamentis
no different than other personswho havenegotiated
non-deathsentencesbut failed to obtain trial court
approval"andwereforcedto go to trial. Id.

The argumentthat the trial court’s conductduring the
original pleaagreementdeniedhis right to havethejury
fix punishmenthad "appeal", but also failed. Haight
askedfor relief when he moved to withdraw his 1986
guilty plea. The SupremeCourt grantedthat request.
The Court believed that Haight actually desired
enforcementof his original pleaagreement,despitethe
court’s negativeanswertothat request.

Double Jeopardy Argument

Haight argued that jeopardyhad attachedduring the
1986 proceedingsand that becauseRCr9.84 precluded
imposition of the death penalty, he could not be
resentencedto death. However, thecourt found that the
trial court’s conductwas not such as to precludere
prosecution. While the trial courtmisled Haight, it was
neithermalicious nor deliberate,but basedon a desire
to accommodateboth the prosecutor and defense
counsel.

Bad Act Evidence

The Court believedthat introduction of collateral bad
acts such as the attemptedmurder of a state trooper,
evidenceof his guilty plea to that crime, evidenceof
two thefts and a burglaryand as to a witness’s fear of
did not deny Haight a meaningful opportunity to
presenthis EED evidence. Evidenceof Haight’s mental
stateshortlybeforeand after thecrimes was relevantto
theprosecution’sburdento provetheabsenceofEED.

Future Dangerousness

In his penalty phaseclose, the prosecutorpointed out
Haight’s othercriminal convictionsas proof that hehad
not benefittedfrom previous incarceration.Contraryto
Haight’s argument, the court did not find that the
disclosure amounted to use of a non-statutory
aggravator. Although the prosecutor’s"prison is doing
nothing" argumentconcernedthecourt, it did not riseto
the level of that condemnedin Perdue v. Common
wealth, 916 S.W.2d 148 Ky. 1996 or Ice v.
Commonwealth,667 S.W.2d671 Ky. 1984.

Graveswriting, Baker, Lambert,
Wintersheimer, King % III, IV,
VI, VIII, IX, X
Stumbowriting, Stephens, King

I, II

RobertFoleywas sentencedto deathfor themurdersof
two brothers,Harry Lynn Vaughnand RodneyVaughn,
which occurredafter an August 1991 party at Foley’s
home.

Venue

In 1993, Foleyfiled amotion for changeof venuebased
upon mediareportsappearingin the two years between
themurdersand themotion. Foley arguedthat it should
havebeengranted,and includeda numberof pagesof
exhibits in his appellatebrief. The court noted that the
most recentreportsonly outlinedthe charges,and that
the total impact of the articleswas not soinflammatory
asto renderFoley’s trial unfair.

At voir dire, 68 of 93 jurors were excused. The court
pointedout, however,that althoughnearlyall thejurors
had heard about the case, "only" 18 were excused
becausethey believed Foley was guilty, 17 were
excused because they could not presume Foley
innocent. Another 6 jurors were causechallenges.
Other jurors were excusedfor bias, relationshipsor
otherreasons.Most of the fourteenjurorswho actually
heardthe casehad read of thecrime when it happened
in 1991, buthad not read of it since. Thus, "[t]here was
no showingthat the mediaaccountshad persuadedthe
prospectivejurors to theextentof prejudgment. At best
they were aware of the crime and [Foley’s] name
attachedto it." Foley v. Commonwealth,942 S.W.2d
876, 881 Ky. 1996, citing Foster v. Commonwealth,
827 S.W.2d670 Ky. 1991.

Foley’s counselalso did notgive sufficientnotice to the
prosecutionso that it could preparefor the changeof
venuemotion. TheAugust trial datewas set in January
1993. Foley had requested a gag order for law
enforcementofficers some monthsbeforethat, but did
notmove for changeof venuein the monthsin between
the gag orderand filing thechangeof venuemotion in
1993. Id.

Foley v. Commonwealth,942 S.W.2d 876 Ky. 1996

Affirmed.

Majority:

Minority:
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JuryQualifications

Foley assertedthat tenjurors,nine of whom sat on the
case,should have been excusedfor cause. A juror
knew that the bodieshad beendumpedin a creek, and
knew other people who felt that Foley was probably
guilty. Anotherjurorwas equivocalasto his feelingsof
Foley’s guilt. Yet anotherjuror "ha[dJ suspicions"
becauseof the evidenceimplicating Foley and because
Foley had been arrested. A fourth juror knew that
Foley was an FBI informant and also was unsurethat
shecould removeall the information shehad from her
mind. Thejuror who laterbecameforemanstatedthat
he wanted Foley to produce evidence proving his
innocence,but then said he had not understoodthat
Foleydid nothaveto put on evidence. Defensecounsel
hadbeenallowedto exploreeachjuror’s knowledgeand
preconceptionsof guilt or innocence; therefore, the
causechallengeswereproperlydenied.

The court distinguishedFoley from Montgomery v.
Commonwealth,819 S.W.2d 713 Ky. 1991, saying
that unlike Montgomery, the trial court had allowed
extensive questioning", "carefully considered the
challenges for cause advancedby trial counsel" and
"excusedthosejurorswho hadprejudged[Foley]." Id.
The trial court did not abuseits discretion in denying
thecausechallenges.

Instructions

Foley argued that as a result of the omission of the
"intent" elementfrom the trial court’s oral instructions,
the jury believedthat in order to convict Foley, they
only hadto find that he hadkilled HarryLynn Vaughn.
However, the Justice Graves noted that defense

counselhad pointed out theomission to the trial court,
who correctedthewritten instructionswhich went into
thejury room.

The court noted that the instruction,viewed in light of
the medical examiner’s testimony that Lynn Vaughn
had been shot in the back of the head, an injury
intended to cause immediate death and a witness’s
statementthat Lynn Vaughn had beenshot after his
brother,that at the time of the shooting,Lynn Vaughn
had his backto Foley, who had explainedthat he shot
Lynn Vaughn because"blood is thicker than water",
requiredan implicit finding of intent. Thus,anyerror in
theoral instructionswasharmless. Id., citing Chapman
v. California, 386 U.S. 18 1967. Instructionsin either
phaseof a capital trial havealsobeenheld harmless

wherethere is overwhelmingevidencethat the victim
was killed intentionally and where the defendant
assertedthat hewas not involved in the murders. Foley
claimedthat RonnieDuggerkilled Lynn Vaughn; thus,
"[t}he decision not to contest the issue of intent or
object to the instructionsis consistentwith legitimate
trial tactics." Id., at 886.

WitnessIntimidation

On cross-examination,Foley elicited the fact that Ms.
Foley had charges pending against her. Ronnie
Dugger,a Commonwealth’switness,testified that after
the shooting,he was taken to Harlan with Ms. Foley
and her father-in-law, where he stayed several days
becausehe had no meansof transportationelsewhere.
On defensecross-examination,Duggeralso said that
Foley’s father told him that anybody who testified
againsthis son would not "make it a block from the
courthouse." The trial court correctly ruled that Foley
had openedthe door to this questioningby his cross-
examinationon Ms. Foley’s chargesbecauseevidence
of witness intimidation by the accusedor someone
actingon his behalf, is inconsistentwith innocence.Id.,
at 20-21. Moreover,Ms. Foley was clearly involved:
she assisted in cleaning up the crime scene, told a
witness to "swear" he wouldn’t mention what had
happened,and was among the people transportingthe
murder weapons. Foley stayed with his parentsthe
night of the shootingand for severalnights afterward.
The factscertainlysupport the inferencethat Ms. Foley
and Foley, Sr. acted on behalfof Foley. Id., at 885,
citing United Statesv. Gatto, 995 F.2d 449 3d Cir.
1993.

Character Impeachment

On cross-examination,Ms. Foleyrevealedthat not only
did shehavependingcharges,but also shewas in the
middleof a child custodybattle with his parents. After
Foley deniedattemptingto havehis wife chargedwith
crimes, the prosecution moved to introduce Foley’s
letter to EugeneCastenein which Foley attemptedto
have his wife set up for criminal charges,to which
defensecounselobjectedonly becauseit had notbeen
providedin discovery.

However,Foley openedthedoor to introductionof this
evidenceby his testimonythat he had notdoneso. Id.,
at 887, citing KRE 404. Furthermore,the jury was
awareof Foley’s badcharacter;other witnessestestified
that Foley had a plan to shift blamefor theVaughn
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brothers’ killing onto theCollins family; Foley himself
and Aaron Caldwell also testified about Foley’s idea to
haveCaldwell lie under oath and say he had looked
throughthewindow andhadseenRonnie Duggershoot
Harry Lynn Vaughn.

UseOf "Recommend"

The trial court usedtheword "recommend"oncein the
penalty phaseinstructions. However, the court noted
that the penaltyphaseinstructionswere 14 pageslong,
in which the word was used only once. Thus, no
reversibleerror occurred. Id., at 888, citing Bussellv.
Commonwealth,882 S.W.2d 111 Ky. 1994.

Verdict Forms

Foley arguedthat the verdict forms provided for the
jury to notewhich aggravatorthey found in connection
with the death sentence.The majority found no
substantialerror in the useof theseforms becausethe
instructions informed the jury of their right to find a
sentenceof lessthan death.

Dissent

In dissent, Justice Stumbo, citing the statistics
mentionedby the majority, wrote that the trial court
erredwhen it did not granta changeof venue,and also
wrote that of the fourteenjurors who actuallyheardthe
case,only two had neverbeforeheardof Foley or the
crimes with which he was charged. "Newspaper
coveragebetweenAugustof 1991 andthe trial datewas
comprehensiveand repetitive"; eventhemajority noted
the inflammatoryinformation includedin somearticles.
Id.

Justice Stumbo found the venire’s knowledge of the
crime, "evident, almost alarming." She noted the jury
foreperson’s awarenessof who Foley was and the
crime, and his inability to presumeFoley innocent,as
did thirteen membersof the juiy pool. Anotherjuror
thought Foley guilty, but was rehabilitatedwhen she
said shecouldwipe hermind clean of herknowledge
and consideronly that evidencepresentedto her. Two
otherjurorsknewthedetailsof thecrime andhad heard
membersof the community expresstheir opinions of
Foley’s guilt. Onejuror could not recall making such
statementshimself, but was not sure that he had not.
Another stated that he had never heard anything
positive about Foley. Id., at 890, citing and quoting
Jacobsv. Commonwealth,870 S.W.2d 412 Ky. 1994.

Jury Qualification

JusticeStumbocited the majority’s detailing of the voir
dire of the tenjurors challengedfor cause,butalso cited
that "Eal careful readingof the recordconfirms what is
only hinted at...thatextensiverehabilitation of most of
thesejurors was necessaryin orderto quali1’ them for
service on this jury." Id., at 4. Thus, althougheach
juror deniedbias or prejudice,their knowledgeof the
media coverageand facts of the crimes implied bias.
Id., at 891-892, quoting Montgomery v. Common
wealth, 819 S.W.2d 713 Ky. 1991.

Instructions

In Tamme v. Commonwealth,759 S.W.2d 51 Ky.
1988, the Supreme Court decreed that the word
"recommend"could notbe usedin voir dire or penalty
phaseinstructions or closing argument. That decree
was violated by the trial court’s use,even once, of the
word "recommend".

Rebuttal Evidence

United Statesv. Gatto, 995 F.2d 449 3d Cir. 1993,
cited in the majority’s reasoningin this issue, is not
controlling precedent. Moreover, the court requiresa
showingthat the threatswere madeon behalfof the
accused,not evidence of an inference. Id., citing
Campbell v. Commonwealth,564 S.W.2d 528 Ky.
l978.*

INTERDEPENDENCE

"Today, themissionof one institu
tion canbeaccomplishedonly by
recognizingthat it lives in an
interdependentworld, with con
flicts andoverlappinginterests."

- JacquelineWexier
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PROBATION ELIGIBILITY FOR PFO’s
GeneLewter
FayetteCountyLegal Aid
111 ChurchStreet
Lexington,Kentucky 40507
Tel: 606 253-0593;Fax: 606 259-9805

As all criminal practitionersin Kentuckyknow by now,
the Legislaturedid another"weird thing" in 1996. It
eliminateda clausein KRS 532.080which had previ
ously prohibitedprobationfor anyoneconvictedof a
class"D" felony while being a PersistentFelony Of
fenderFirst Degree.

Great!

Thereafter,of course,defenseattorneys,being ableto
read,beganto ask for probationfor PFO I defendants
with a class"D" felony as theunderlyingcharge,since
therewas now no prohibition against it. Prosecutors
objected,arguingthat the Legislaturedidn’t intendto
do that. The Legislatureonly intended,it was argued,
to eliminate the provisionrequiringno parolefor ten
years,and not the probationprohibition.Most judges
agreedwith the defense,and occasionallyprobateda
PFO I ‘ on a class"D" felony.

Then the same defenseattorneys,clever devils all,
beganasking forprobationforPFO 2ddefendantswith
an underlyingclass"D" felony. Theargumentwasthat
sincea PFO I" defendantwas eligible, clearly a FF0
2, with one less felony on his record,shouldalsobe
eligible.

Prosecutorscounteredwith their sameargumentas
before, that the Legislature didn’t intend to allow
probation for PFO, but certainly not a PFO 2nd

since that subsectionwas not even touched by the
Legislature. Some judges, certainly not all, again
agreedwith the defense,pointingout that if a FF0 1’
was eligible for probation,certainlya FF0 2d should
be, assuminga class"D" felony was the underlying
new conviction.

Prosecutorsappealedsome of theserulings, arguing
that the statute,KRS 532.0805,was clear and une
quivocal: no personconvictedof being a PFO 2d is
eligible for probation. The Attorney General even
arguedon appealthat therewas a rationalbasisfor the

Legislatureto intend to allow probation for PFO 1

defendants,butnot PFO2d defendants.I’m not mak
ing this up,as Dave Barry might say.

Now it gets evenmore interesting!
The appealstook their normal course,with the briefs
for the Commonwealthbeing filed in the Court of
Appeals by the Attorney General as in almost all
criminal appeals.Both sides made their arguments.
Finally theCourtof Appealsruled,settling the issue.

Right?

Wrong!

The Court of Appealsbeganreversingthat portion of
the judgementwhich probatedthe PFO2d defendant,
saying that a hearingon the constitutionalityof KRS
532.0805must be held in the trial courts with the
Attorney General being notified of the hearing as
required by KRS 418.0751. Never mind that the
Attorney Generalhad arguedthe casesbeforethe Court
of Appeals,and madethe sameargumentsthat they
would maketo the trial courts.The Court of Appeals
sent thecasesbackto the trial courtsso that theAttor
ney Generalcouldmakeits argumentto the trial judge,
and it could be appealedagain. The samearguments
could bepresentedagainto the Courtof Appeals.

And anotheryear could pass.Meanwhile, the defen
dant,hopefully,would still be on probation.I justhad
one of these hearingsa week or so ago in Fayette
County,on anew casenot having beensentbackfor
sucha hearing.I properly filed a motion to hold the
statuteunconstitutional,properlynotified theAttorney
General,andwent to courtwith pagesof researchready
to makemy devastatingargumentsbeforetheAttorney
Generalto the trial court. I knew, of course,that I
would win, since thejudge had already,more than a
yearago,begunprobatingan occasionalFF0 2d with
a class "D" felony conviction. Thoseare fun argu
ments,whenyou know the outcomein advance!
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I argued,from Sanders v Commonwealth,844 S.W.2d
391 Ky. 1992,that when a statuteas written has no
rational basisfor a distinction that it makesbetween
two groupsthe courtscancorrectit. Sandersinvolved

therequirementunderthe violentoffenderstatutethat
a personservehalfofhis sentencebeforebeingeligible
for parole, or twelve years if thesentencewas life. That
meantthat if the sentencewas eighty yearsthe defen
dant had to serveforty yearsbeforeseeingthe board.
For a long periodof time defenseattorneyshad been
askingjurors to fix a penalty at life, ratherthan any
term of years on the most seriouscaseswhile the
CommonwealthAttorney would ask for a term of
years,more than 24, but not life. It was absurd,and
eventuallythe SupremeCourt correctedit by adding
the phrase"whicheveris less," so that anyonewould
see the boardafter serving half of their sentence,or
twelveyears,whicheverwas less. It didn’t takea rocket
scientistto seethat the legislaturehad madea mistake
in that situation. The Court said that therewas no
rationalbasisfor sucha distinction.

In myargumentto thecourt I furtherpointed outsome
commentsfrom Justice Scalia, from Greenv Bock
LaundryMachineCo., 109 S.Ct. 1981 1989, that the
meaningof a statuteshouldbe construedaccordingto
the body of law into which it is being assimilated,
rather than what a few individual legislators might
intend.Also, JusticeScaliasaidin a footnote in K Mart
Corp. v Cartier, Inc., 108 S.Ct. 1811, 1834, n. 2
1988, that a statuteshouldnot be construedin sucha
wayasto makethe result absurd.

I arguedthat it would be absurdto have probation
eligibility if you had two or more prior felonies,but not
if you hadonly one! In orderto allow thepossibilityof

probation a defensewould be filing motions to add
prior felony convictionsto an indictment, where the
prosecutoreitherdidn’t knowaboutan old prior, or left
it off intentionally to preventprobation.

So what counterargumentsdid the Attorney General
make?

What Attorney General?They didn’t evenshow up.
They relegatedthe responsibilityto theCommonwealth
Attorney for making the arguments.The samefutile
onesthey hadalreadymade.

But at leastwefollowed theproperprocess.TheCourt
ofAppealswill be happy.

The trial court saidthat the statuteprohibiting proba
tion for a PFO2d was unconstitutionalfor a variety of
reasons,including the lack of a rational basis for the
distinction made,denialof equalprotection,or achiev
ing an absurdresult.

The Commonwealthhasappealed,andwewill repeat
the processin the Courtof Appeals.

But stay tuned! Rumorsaboundthat prosecutorsare
taking their argumentsto the Legislatureto again
eliminateprobationfor all FF0 convictions.

Thatwill takeall of the fun out of it again!

GeneLewter has beena public defenderin Fayette
CountysinceFebruary 1979. Prior to that heserved
two years as a prosecutorin Arizona then was in
private practicefor eight yearsand wrote for the
ALR.U

A W..RDTO THE WISE.
In Cornet! v. Commonwealth,No. 96-CA-3503-MR
Ky.App. Dec. 31, 1997 unpublished, Before:
Guidugle,Johnson,Schroderthe Courtstated:

Comettdid not give any noticeto theAttorneyGeneral
of herintentto challengethe constitutionalityof KRS
532.080,and webelievethis is dispositiveof this issue.
KRS 418.0751providesas follows:

In any proceedingwhich involvesthe validity
ofa statute,the AttorneyGeneralor the state

shall, beforejudgment is entered,be served
with a copy of thepetition, and shall be enti
tled to beheard,and if theordinanceor fran
chise is allegedto be unconstitutional,the
Attorney Generalof the state shall also be
servedwith a copy ofthe petitionand be enti
tled to be heard.

Although defensecounseldid not explicitly announce
that he was challengingthe constitutionalityof KRS
532.0805 in light of KRS 532.0807,clearly there
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were dueprocessandequalprotectionimplicationsin
theargumentfor probationsuchthat KRS 418.0751
would apply. In Jacobsv. Commonwealth,Ky.App.,
947 S.W.2d416 1997,adefendantfailed to givethe
Attorney Generalnoticeat the trial level that he was
challengingtheconstitutionalityofKRS Chapter507.
This Court refused to consider the constitutional chal
lengeon appealbecausethenoticerequirementof KRS
418.075lhad notbeenmet TheCourt stated:

The SupremeCourthasmadeit clearthat "the
requirementofKRS 418.075are mandatory
in order for a court to considerthe constitu
tionality of a statuteand...strictenforcement
of the statutewill eliminateproceduraluncer
tainty." Adventist Health Systems/Sunbelt
Health Care Corp. v. Trude, Ky., 880 S.W.2d
539, 542 1994....

We recognizethat in criminal casesuch as
this the Commonwealthis representedat the
trial level by local prosecutingofficials. How
ever, Kentucky,unlike the United Statesand
some sister states,does not havea unified
prosecutorialsystem.Although thereis a re
lationshipbetweentheAttorneyGeneraland
local prosecutingofficials, Commonwealth’s

Attorneysdo not answerto theAttorneyGen
eral. SeegenerallyKRS 15.200and 15.725.
Since theAttorney Generalis electedby reg
isteredvotersfrom throughoutthe Common
wealth, he is in a uniqueposition to defend
the constitutionalityof anactofthe General
Assembly. The attorney General must be
given this opportunity at the trial level be
causea declarationregardingtheconstitution
ality of a statuteaffectsall thecitizensof the
Commonwealth, not just the citizens repre
sentedby the local prosecutingofficial. For
that reason,we concludethat the notice re
quirementof KRS 418.074must be met in
criminal,wewell ascivil, actions.
Id. at 418-419.

SinceCornettdid not give theAttorneyGeneralnotice
ofherconstitutionalchallengeto the statuteasrequired
by KRS418.0751,the trial courterredin grantingher
request for probation based on that constitutional
challenge.The properremedyis tovacatethejudgment
of the trial court andto remandthis casewith Cornett
beinggiven theopportunity tojoin the AttorneyGen
eral before the circuit Court. Maneyv. Mary Chiles
Hospital, Ky., 785 S.W.2d480, 482 1990. SeeCR
24.03; Stewart v. William H. Jolly Plumbing Co.,
Ky.App., 743 S.W.2d861 1988.*
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How YOUNG IS Too YOUNG?
Gail Robinson, Manager
JuvenilePost-DispositionalUnit
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006; Fax: 502 564-7890
E-mail: grobinsoaniail.pa.state.kyus

Several years ago a neighbor called and asked if I
would go to the Court Designated Worker’s office
with her children who had been charged with crimi
nal trespass after playing in a barn which belonged to
someone else. She was particularly concerned that
the youngest child, who was five, would be fright
ened by the experience. I was surprised and thought
there must have been a mistake. Surely a five year
old could not be charged with committing a public
offense in this Commonwealth. A bit of research and
conversations with the judge, assistant county attor
ney and CDW convinced me my assumption was
wrong. I learned that there was no minimum age,
either in our Juvenile Code or as a matter of policy in
our local court, for being charged with delinquent
conduct. I attended the meeting with the CDW and
my "client," age five, sat on my lap.

The recent tragic shooting by boys ages 11 and 13 in
Jonesboro, Arkansas has ignited a national debate
about whether the minimum age for adult court juris
diction over juveniles should be lowered. A related
issue is whether there should be a minimum age for
juvenile court jurisdiction and possible detention.
While KRS 605.090c precludes children under II
from being housed in residential treatment centers, no
law prevents a child as young as five from being held
in a juvenile detention facility.

Lawyers who represent juvenile clients need to be
familiar with the defense of infancy and to raise the

- defense whenever appropriate. The Juvenile Branch
is currently litigating whether a juvenile court was

* required to conduct a hearing to determine whether
an eleven year old boy with an IQ of 72 was legally
capable of committing the offense of first degree
sodomy against his younger brother. We began rep
resenting the child, who did not have an attorney in

* juvenile court, during his placement at Owensboro
Treatment Center. Pursuant to RCr 11.42 and KRS
6 10.120 we moved to set aside the adjudication of
guilt because he had no attorney and his youth at the
time of the offense raised a rebuttable presumption

* that he was incapable of committing a crime. See
* Spurlock v. commonwealth, Ky. 223 S.W. 2d 910,

912 1949. "The common law rule raises a pre
sumption of infancy of an infant between the ages of
seven and fourteen which is rebuttable, and the pre
sumption is that the incapacity after seven years of
age decreases with the progress of his years". Un
fortunately, we lost in district court, but the case is on
appeal to circuit court.

If an attorney is appointed to represent a child who is
under 14, he should consider a motion to dismiss the
charges based on the defense of infancy. The com
mon law differentiated between children and adults
through rules on criminal capacity even prior to the
establishment ofjuvenile courts. "Those rules defined
14 as the age of adulthood for purposes of criminal
responsibility, seven as the minimum age for those
same purposes, and the period between seven and 14
as the zone of presumptive incapacity with a duty on
the government to prove capacity beyond a reason
able doubt if it wished to prosecute the youngster for
a crime". Shepherd, R., "Juvenile Justice: Rebirth of
the Infancy Defense", Criminal Justice p. 45 Sum
mer, 1997. The presumption was strongest at seven
and diminished as the juvenile neared age 14. Id

Before In re Gault, 387 U.S. I ‘l967 was decided
some courts rejected the notion of an infancy defense
in juvenile court because juvenile courts were de
signed to protect children. Certainly the pendulum
has swung from protection toward punishment in
recent years, and that trend combined with the con
stitutional rights afforded juveniles by Gault gives
continued life to the defense of infancy.

The question of age is veiy relevant to the existence
of criminal intent. Does an 11 year old know that
sexual contact with his younger brother is criminal?
While the hA-ABA Standards Relating to Juvenile
Delinquency and Sanctions do not propose codif’ing
infancy as a defense, standard 2.1 proposes limiting
delinquency jurisdiction to children "not less than
ten" and standard 3.2 asserts that "where an applica
ble criminal statute or ordinance penalizes risk-
creating conduct, it should be a defense to juvenile
delinquency liability that the juvenile’s conduct con

Page 43



The Advocate,Vol 20, No.3 May1998

formed to the standard of care that a reasonable per
son of the juvenile’s age, maturity and mental capac
ity would observe in the juvenile’s situation". The
Commentary to Standard 2.1 states "common sense
requires the specification of some age below which
such [delinquency] liability cannot extend."

In litigating an infancy defense, urge the court that
there must be an individualized inquiry with attention
to the child’s age, psychological capacity, intelli
gence, experience and general behavior. See In re
Roderick P., 500 P. 2d 1 Cal. In Bank 1972 where
the court examined a 14 year old child’s IQ, educa

tion level and a report from a psychologist in deter
mining that he was incapable of waiving his Miranda
rights. See also In re Gladys R., 464 P. 2d 127, 132-
133 Cal. In Bank 1970 where the court emphasized
that a child under 14 must be able to appreciate the
wrongfulness of her conduct to become a ward of
juvenile court. With respect to our II year old client,
we asserted that his lQ of 72, several prior psychiat
ric hospitalizations and low academic ability indi
cated strongly that the presumption of incapacity to
commit an act of delinquency could not be rebutted
in his case. Urge the court that a hearing on this criti
cal issue is necessary; comparison to a competency
hearing may be helpful.*
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TAINT II EARINGS:
LOOKING FOR R LIABILITY AM***IDST
INCOMPETENCE WHILE SEARCHING
FOR THE "TRUTH"

MARK J. STANZIANO
310 West Columbia Street
Somerset, Kentucky 42501
Tel: 606 678-4230; Fax: 606 678-8456
E-mail: mjstanziano@skn.net

Did law enforcement officers use
"unduly suggestive"procedures?That
is, did the proceduresgive rise to a
substantial likelihood of irreparable
misidentification?’5

2. If the procedureswere suggestive,
were they neverthelessnecessaryun
derthe totality of thecircumstances?

3. If theprocedureswereboth suggestive
and unnecessary,was the identifica
tion neverthelessreliable under the
totality ofthecircumstances?

In the Fall, 1997 issue of Bench & Bar, Mary Jane
Phelps devoted her article to the question of the
propriety of, and the legal necessity for, "taint
hearings." While I have only been on the other side of
one case with Ms. Phelps, I consider her to be one of
the most conscientious and hard-working prosecutors I
have had the privilege to work with in my 15 years as a
criminal defense attorney. Additionally, the one case in
which we shared a common interest in the outcome was
a case where my client was accused of the molestation
ofa child.

However, notwithstanding my admiration for Ms.
Phelps and her abilities, I find myself at odds with her
on the issue of whether, and to what extent, Kentucky
should adopt the procedural safeguard of "taint
hearings" when allegations of child sexual abuse are
made. Her article makes clear that she opposes the
advent of "taint hearings" and, I suspect, she speaks for
most of the attorneys in Kentucky who make the
prosecution of crime at least a part of their day-to-day
practice.

I, on the other hand, believe in them. I do not believe
that such hearings offer a panacea for all of the
obstacles encountered by the myriad ofcitizens who are
falsely accused of child sexual abuse and find
themselves facing substantial prison terms within our
correctional system. However, they do offer a way to
check the unlimited--and, to the layman, the
unimaginable--power of the state to create, distort and
destroy the memories of children in order to produce
the false allegations in the first instance.

What is A "Taint Hearing?"

The legal authority for "taint hearings" comes from the
procedure developed, discussed, and adopted by the
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New Jersey Supreme Court in what has now come to be
known as the Michaels decision.1 In the case cited by
Ms. Phelps in her article2 the state has argued that the
Michaels decision is wrong because the concept of a
"taint hearing" is based on outdated and disproved
premises; some of which date all the way back to the
time of England’s Queen Victoria.

Moreover, it is important to note that the Michaels
Court based its decision upon an extensive review of
social science research.3 To that extent, it made a
number of findings and acknowledgements which
appear throughout the text of the Michaels opinion
consistent with that research. In other words, the whole
concept of the "tainting" of children’s memories has its
basis in the science of the present and not in the
superstition of the past, and that basis has been
judicially recognized by the highest court of one of
Kentucky’s sister states.

At the outset, it is indisputable that, at one time or
another, children, the elderly, the mentally retarded, the
psychologically infirm, women who have suffered rape,
and numerous others, have been thought, rightly or
wrongly, to be incapable of giving competent or, even,
reliable testimony. Additionally, Ms. Phelps also
adopts this theme when she suggests that the natural
result of allowing such pretrial challenges to the
testimony of children will be to subject "the mentally
ill, the mentally retarded, the old, the infirm, and the
gullible" to the rigors of taint hearings as well. This is
not really the issue.

Today, all of these people can be competent to testify in
any particular case; provided only that they can
accurately perceive, accurately recollect, and
adequately express the facts, and do so under the
penalties of an oath knowingly taken and understood.4

However, problems still exist with regard to children.
Ceci and Bruck, in their seminal work, Jeopardy in the
Courtroom,5 explain that there exists a clear nexus
between youth and suggestibility; i.e., generally, as age
decreases, suggestibility increases. This nexus
mandates that mental health professionals, social
workers, police, therapists, attorneys, judges and
everyone else who becomes involved with a child, after
an allegation of abuse is made, use extreme care and
caution in dealing with the child so as not to suggest
information to them and aid in the formation of false
memories.

More Than A Differenceof Perspective

Let me start by disagreeing with the typical prosecuto
nal characterization of what a taint hearing is; i.e., a
hearing on the credibility of a child victim’s
statements. In fact, the hearing addresses the
reliability of the child accuser’s current memory given
what has happened during the investigation of the
claims in the past.

Ms. Phelps draws heavily on the Myers article6 for her
view of how the Michaels universe is designed. Under
the view of the Michaels universe, as set out in the
Myers article, the issue of taint revolves around the
credibility of child witness. The argument is that the
true focus ofMichaels was on either the status or on the
competency of the child witness per se.

Under this view, the citizen-accused can get a fair trial
simply by reference to the Confrontation Clauses of
both the United States and Kentucky Constitutions. A
trial court need never conduct a "taint hearing." The
court should just let everybody testify at trial and
merely allow extensive cross-examination by defense
counsel. Cross-examination, alone, is sufficient to
insure the protection of even the most falsely-accused
of citizens.

This view is dangerously wrong. It ignores the very
real distinction between children who give factually-
incorrect7 testimony in the belief that what they are
saying is factually-correct, and those children who take
the stand and deliberately testify to facts they know to
be false. In the case of the latter group of witnesses--
the liars--properly prepared and executed cross-
examination can be an effective method of developing
the truth. This is because the central issue when dealing
with lying witnesses is credibility.

When dealing with those child accusers who believe
what they are saying, but who are factually incorrect,
cross-examination, even if properly prepared and
executed, will rarely be able to uncover the truth. Such
witnesses believe that they are testifying "truthfully" in
accordance with their actual memories, despite the false
origins of those memories.

The difference is that witnesses who believe they are
telling the truth are not going to suddenly break-down,
and confess to lying about someone sexually abusing
them and explain that they did so only because
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someone else told them to say so. The reliability of a
witness’ memories cannot be impeached through the
cross-examination of the witness. The cross-examiner
can only hope to impeach the source of the memories
by attacking those who have investigated the case and
created the memories.

Cross-examination into the credibility of what a witness
is saying about "an event" and not the origin and
subsequent reliability of a witness’ memories of that
"event," is never sufficient to protect an accused from
the witness who has been subjected to suggestive and
leading investigatory and interrogation techniques.
There must be other procedural safeguards for the
citizen-accused.

In the more accurate view of the Michaels universe, the
issue of taint focuses on the competency of the state’s
validators; social workers, police, prosecutors, and in
some cases even state-sponsored doctors and therapists.
The issue is whether these validators, out of
incompetence, negligence, or their improper
assumption of the role of an advocate, have irrevocably
damaged or destroyed the memories of the child
witness through improper investigatory techniques.

The scope of the inquiry in this area is much broader
than has been argued Ms. Phelps. The issues raised
when an individual is accused of sexual abuse by a
child are two-fold: credibility and reliability. A pretrial
hearing is not necessary to deal with the issue of
credibility because cross-examination at trial is
sufficient to deal with this problem. However, only a
pretrial hearing provides the procedural due process
safeguards necessary in dealing with the issue of
reliability. Cross-examination is insufficient to deal
with the memory-shaping processes to which the child
has been exposed during the investigation of the
allegations.

What About The Practical Effects
Of "Taint Hearings?"

Ms. Phelps’ argument makes various references to the
practical effects of allowing taint hearings but ignores
the most important of practical effects which occurs
when such hearing are not allowed: it is impossible to
cross-examine the state’s validators regarding the proper
procedures for conducting interviews, or the latest
research in the field of child sexual abuse, or inter-rater
reliability, or source monitoring problems, or
interviewer bias, or the requirement oftaping

interviews, because none ?ttIwnl knwi’ anything about
any ?tthe.s’e issues.

The validators don’t read peer review journals. They
don’t keep-up in their fields through independent study.
They have virtually no incentive to increase their
knowledge base in these areas. They have no idea who
the experts in the field are; for the prosecution or for the
defense. At trial, trying to cross-examine the validators
shortly becomes an exercise in utter futility for even the
best criminal defense attorney.

In addition to ignoring the bad effects of not having
"taint hearings", Ms. Phelps sets forth a number ofways
which she thinks prosecutions will be harmed if taint
hearings are allowed. However, if one looks closely, it
can be seen that these concerns are nothing more than
ghosts and shadows.

Ms. Phelps first argues that having a taint hearing might
afford defense counsel a full blown attack on the
children; the effect of which might be to traumatize the
child into not testifying at trial. I think this argument is
wrong and demonstrates just how poorly the whole idea
of "taint hearings" is understood by the prosecutorial
community.

Now, while it is possible for children to testify at such a
hearing, defense counsel should not, except under the
most extreme of circumstances, have them actually take
the stand. That is because the process of letting them
testify and tell their stories yet again contributes to the
taint. In reality, a "taint hearing" would challenge a
child witness’ prior statements and current memories by
showing that improper interrogation and investigation
techniques by state-sponsored validators have produced
unreliable not uncredible memories and, hence,
testimony.

Ms. Phelps also suggests that such hearings might be
used as discovery devices by defense counsel. Let me
say categorically that if a defense attorney is attempting
to conduct a "taint hearing" for the purpose of obtaining
discovery, he or she is misusing the procedure. If the
parties in the case do not already know what all of the
evidence at trial would be prior to defense counsel
asking for a "taint hearing," then the issue cannot be
properly before the trial court. There isn’t any
"discovery" at such a hearing. The parties must
cooperate to learn all they can about the case and obtain
all the relevant documentation and statements, prior to
the hearing, in pre-trial discovery. Prior to the "taint
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hearing" both sides must be fully informed of the
evidence."

Moreover, Ms. Phelps seems concerned that defense
counsel are likely to "over-utilize" taint hearings. That
is to say, she believes defense counsel will ask for such
hearings in a large percentage of cases, with relatively
little regard for the quality of pretrial, válidator
interviews of the complaining children. I believe that
this blanket indictment of the entire defense bar does
not hold water.

The fundamental flaw with this argument is that to
lump all lawyers who practice criminal defense law
together is nonsense. The group is* so diverse it makes
the bar scene in Star Wars look like an IBM
management seminar. Further, the number of different
approaches taken by these attorneys in practicing their
cases is similarly varied.

I believe that, on the whole, criminal defense attorneys
do not tend to err on the side of being over-zealous in
the representation of their clients but, generally,
exercise prudence and caution in deciding what motions
to file and what hearings to ask for during the pendency
of their cases.

Additionally, whether the client can avail himself or
herself of a "taint hearing" will depend upon numerous
factors such as the availability of an expert; whether
funds exist with which to pay the expert; the particular
trial strategy of the attorney and her client; the weight of
the evidence against the client; and a host of other
factors.

Like anything else, there are both good and bad reasons
for asking for, and conducting, a "taint hearing." "Taint
hearings" can be more dangerous to the defense than to
the prosecution and, it seems to me, that only a fool
would ask for such a hearing to be conducted unless it
was clearly indicated by the specific facts of the case.
Prudence dictates that an attorney ask for such a hearing
only when it is genuinely in the client’s interests given
the attorney’s reasoned analysis of all of the facts and
circumstances of the case. Using this benchmark, the
end result will be that the number of taint hearings held
will no! cause our criminal justice system to implode.

Analogous Procedures

In addressing the argument that "taint hearings" in child
sex abuse cases are a relatively new phenomenon, I can
do nothingother than freely admit that fact. But, just

because the idea is new in this specific context does not
mean that the idea is new in the much broader
framework of the criminal law.

For example, the due process clauses of the Fifth and
Fourteenth Amendments provide analogous protections
against unfair identWcalion procedures used by law
enforcement officers. In S/oval! v Denno,’° the
Supreme Court held that a due process violation occurs
if the pretrial identification procedures are "unnecessar
ily suggestive and conducive to irreparable. mistaken
identification." The following year the Supreme Court
further clarified the contours of the due process right as
it relates to identification procedures. The Court held in
Simmons v United States," that the admission at trial of
an identification procedure offends the due process
clause only if the pretrial identification a display of
photographs in Simmons was so "impermissibly
suggestive as to give rise to a very substantial likelihood
of irreparable misidentification."

Thus, the Iinchpin of the due process analysis was the
likelihood of an irreparable misidentification of the
suspect. In Neil v Biggers,’2 and Manson v
Braithwaiie,’3 the Court clarified that an identification
procedure which was both suggestive and unnecessary
did not require per se exclusion. If an identification
arising from the unnecessarily suggestive procedure
was reliable under the totality of the circumstances,
testimony about the out-of-court identification was
nevertheless admissible at trial. The same analysis
applies to the admissibility of a later in-court
identification by the same witness.

To summarize, identification procedures raise the
following issues to the Defendant’s due process rights:’4

4. Did law enforcement officers use "unduly
suggestive" procedures? That is, did the pro
cedures give rise to a substantial likelihood of
irreparable misidentification?’5

5. If the procedures were suggestive, were they
nevertheless necessary under the totality of the
circumstances?

6. If the procedures were both suggestive and
unnecessary, was the identification neverthe
less reliable under the totality of the circum
stances?

The defendant bears the burden of proving that the
identification was suggestive and unnecessary under

Page 48



The Advocate. Vol. 20. No. 3 May 19981

numbers I and 2, above. If the defendant meets these
burdens, then the prosecution bears the burden of
proving that the identification was nevertheless reliable
under the third prong ofthe test.

This long-standing, generally-accepted line of cases
starts to sound a whole lot like what the New Jersey
Supreme court was trying to do in Michaels: the due
process rights extend only to those procedures
employed by state agents or employees;’6 the Defendant
bears the initial burden to justify the need for a hearing;
upon meeting this burden, the burden shifts to the state
to prove reliability; a totality of the circumstances test is
used; etc. And, in thinking about the "taint" hearing
issue in an historical sense, pjosecutors must have been
saying all of the same things in S/oval!, Simmons,
Biggers, and Braithwaite as Ms. Phelps and other
prosecutors are saying now. Yet, the concept of
conducting pre-trial reliability hearings for out-of-court,
pretrial identifications has not caused criminal
prosecutions to be abandonned or an eternal backlog of
cases.

Lastly, purely as a matter of fairness, prosecutors
should remember that the presumption of innocence
must be something of substance and not just an empty
platitude. The complaining children are not "victims"
in the legal sense, unless and until the guilt of the
citizen-accused is proven beyond a reasonable doubt in
a fair trial. If the state is responsible for creating
memories and the concomitant testimony which goes
with those memories, then the trial is not fair and the
results are not just.

The whole issue of "taint hearings" is all about whether
the citizen-accused will be deprived of a very real and
meaningful opportunity for pretrial due process in cases
where it is exceedingly difficult to get a fair trial,
because of the very nature of the allegations. There
must be a judicially-approved method of checking on
the quality of the investigations and interrogations of
the state validators; police, social workers, "therapists,"
etc.

In Conclusion

The importance of "taint hearings" cannot be
understated. The understanding of this concept is
essential to everyone who navigates this mine field of
criminal law. The approval ofthese procedures is vital
to the citizen-accused’s due process rights to a fair trial.
"Taint hearings" are not obstacles to conscientious and
hard-working prosecutors. They are only obstacles to

prosecutors who, unlike Ms. Phelps, simply don’t care
whether they are prosecuting and attempting to
incarcerate the falsely accused. Kentucky needs to
adopt this form of procedural due process now.

Footnotes

‘State v Michaels, 642 A.2d 1372 N.J. 1994.

2 Commonwealth v Jerry Rainwater, 96-CA-I 394-MR,
affirming the trial court’s decision to hold a taint
hearing, petition for discretionary review filed with the
Kentucky Supreme Court in early November, 1997.

fact, Drs. Stephen Ceci and Maggie Bruck--both of
whom are cited in the state’s pleadings in the Kentucky
appellate courts in the Rainwater case--wrote an amicus
brief in the Michaels case which was presented by the
Committee of Concerned Social Scientists. The New
Jersey Supreme Court cited extensively from their brief
in its opinion.

KRE 601; and, Pendleton v Commonwealth, 685
S.W.2d 549 Ky. 1985.

Ceci, Stephen J. and Bruck., Maggie, Jeopardy in the
Courtroom: A scienqfic analysis of children’s
testimony, American Psychological Association, 1995.

6 Myers, J., Taint Hearings For Child Witnesses? A
Step in the Wrong Dfrection. 46 Baylor Law Review
873 1994.

By "factually-incorrect," 1 am referring to testimony
which could be shown to be wrong if everyone at the
trial could be transported back in time to witness the
events being testified about and see for themselves
that the testimony is in error.

"As apposed to "investigators." The difference is that
an investigator takes the position that an allegation must
be proved by reference to objective evidence. In their
search for such evidence, investigators are careful not to
destroy or damage other evidence. They do not ignore
evidence which tends to disprove an allegation. In fact,
they welcome such evidence because it allows them to
be thorough in their work, fair in their method, and to
test the credibility of the people they have interviewed
during the investigative process. Like good doctors,
they are concerned with being able to rule out
alternative hypotheses and will come to their
conclusions only after all alternative hypotheses have
been eliminated. Like Sherlock Holmes, good
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investigators know that it is error to theorize before all
the facts are known. Once all of the facts are gathered,
those theories which are impossible, given the facts,
must be discarded. Whatever theory remains, however
improbable, is the truth.

" "Validators," on the other hand, always believe the
allegation without regard to other proof usually don’t
have the first idea of how to conduct an investigation;
are utterly unfamiliar with the research and scientific
literature in their field; rule in abuse; theorize just as
soon as they can without being burdened by the facts;
and frequently destroy meaningful opportunities to
gather and preserve evidence, as well as the evidence
itself.

‘° In this vein, I might remind Ms. Phelps of the case we
worked on together. She had provided me with "all the
discovery she had in her file" which included 12 pages
of CHR records. Once an Order was signed which
authorized me to see and obtain the CHR file for
myself, an additional 174 pages of records were
photocopied and given to both sides. The records
contained much exculpatory material. The case was
quickly settled after both counsel’s review of the new
material. This story shows importance of both sides
possessing all ofthe relevant information.

"388 U.S. 293 1967.

2 390 U.S. 377 1968

3409 U.S. 188 1972.

‘432 U.S. 2243 1977.

‘ See, Unites States v Concepcion, 983 F.2d 369 2d
Cir. 1992 for as general discussion of the law
controlling due process scrutiny of identification
procedures.

‘6Jdbetter v Edwards, 35 F.3d 1062 6th Cir. 1994.

‘ Of course, more difficult is determining the degree of
governmental complicity in a suggestive procedure
sufficient to implicate the due process clause. However,
this is addressed in United States v Emanuele, 51 F.3d
1123 3rd Cir. 1995 where the appellate court held that
the government’s intent may be one factor in
determining the risk of misidentification but it is not an
essential element of the Defendant’s proof. A series of
suggestive events that is suggestive and creates a
substantial risk of misidentification is no less a due
process violation, even absent evil intent on the part of
the government. [...] On the other hand, evidence that
the government intended and arranged such an
encounter would be a substantial factor in the court’s
analysis.

Mr. Stanziano, a 1982 graduate of the University of
Louisville School ofLaw, is the President-elect of the
Kentucky Association of Criminal Defense Lawyers. He
practices law in Somerset, Kentucky and limits his
practice to the defense of the citizen-accused Heis a
leading proponent oftaint hearings.

The author wishes to thank his associates, Kathryn
Wood, as well as Teresa Whitaker, Robert Sexton, and
Glenn McClister of the Office of Public Advocacy in
Somerset, for their suggestions and assistance in
preparing this article.*

DPA SeeksEqual Employment

"Congratulationsgo out to the Departmentof PublicAdvocacyfor their ongoingcommitment
to removingall barriersto meaningfulequalemploymentopportunitiesin theirworkplace.
Every four months,the Cabinetcompilesandsubmitsa reportto the PersonnelCabinetwhich
includesaffirmative action initiativesof eachof our elevenagencies.TheDepartmentof
Public Advocacyservesasa role model for ourotheragenciesin theseefforts.Thanksand
keepup thegoodwork!"

CarolCzirr, Public InformationOfficer
PublicProtection& RegulationCabinet
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SEEKING ‘A LEVEL PLAYING FIELD’F
Vince Aprile, General Counsel
Department of Public Advocacy
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006; Fax: 502 564-7890
E-mail: vaprileiiiail.pa.state.ky.us

"While the [United States] Constitution does not confer
a right to peremptory challenges, ... those challenges
traditionally have been viewed as one means of
assuring the selection of a qualified and unbiased jury."
Batsonv. Kentucky, 106 S.Ct. 1712, 17201986.

Kentucky practice has long recognized the importance
and necessity of the peremptory strike. Peremptory
challenges have been a part of criminal practice in
Kentucky since January 1877 when the Code of
Practice in Criminal Cases granted the defense twenty
20 peremptory challenges in a felony case while
giving the prosecution five 5 such strikes.

/ RCr 9.40, Kentucky’s rule on peremptory challenges in
criminal cases read as follows in 1990: "If the offense
charged is a felony, the Commonwealth is entitled to
five 5 peremptory challenges and the defendant or
defendants jointly to eight 8 peremptory challenges.
If the offense charged is a misdemeanor, the
Commonwealth is entitled to three 3 peremptory
challenges and the defendant or defendants jointly to
three 3 peremptory challenges..." RCr 9.401, prior
to 1994 amendment.

Kentucky Equalized PeremptoriesIn 1994

Effective October 1, 1994, the rule was significantly
changed to read, "If the offense charged is a felony, the
Commonwealth is entitled to eight 8 peremptory
challenges and the defendant or defendants jointly to
eight 8 peremptory challenges. If the offense charged
is a misdemeanor, the Commonwealth is entitled to
three 3 peremptory challenges and the defendant or
defendants jointly to three 3 peremptory challenges."
RCr9.401.

The rationale for equalizing the number of peremptory
challenges for the prosecution and the defense is

presented under the banner of "leveling the playing
field." But such an argument is fallacious and is based
on a misanalysis of the prosecution’s position in voir
dire as contrasted with the defense situation.

The Institutional Delivery Of Prosecutonal Services

In Kentucky every felony case in each circuit court will
normally be prosecuted by the local Commonwealth’s
Attorney’s Office. Exceptions occur when a special
prosecutor handles the case. For example, "each
regular Commonwealth’s attorney and county attorney,
shall be, er officio, a special prosecutor of the
Commonwealth." KRS 15.730. Similarly, the
Attorney General of Kentucky may serve as a special
prosecutor. KRS 15.715. Finally, a special prosecutor
may be retained from the private bar by the victim of
the charged crime or the family of the alleged victim.
See Commonwealth v. Hubbard. Ky., 777 S.W.2d 882,
883-841989.

Unlike England, where prosecutors in criminal cases
are selected from private lawyers on an assignment
basis, the prosecutorial function in Kentucky in felony
cases is normally delivered by prosecutors, whether
full-time or part-time, who are members of the local
Commonwealth’s Attorney’s staff.

Prosecutors Have An Institutional
Advantage In Voir Dire

Consequently, in any given circuit court, attorneys in
the local Commonwealth Attorney’s Office will
normally conduct the voir dire in every criminal case.
As a result, prosecutors in each circuit have a distinct
advantage with the venire in each successive jury
selection using venire persons from a particular jury
pool.
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During the first voir dire conducted in a criminal case
during the life of a particular jury poo1, the prosecution
will learn information relating to venire persons who
are questioned by judge, prosecutor andlor defense
counsel. That information, whether volunteered or
elicited, is not on the venire person’s jury qualification
form and is not readily accessible to defense lawyers in
future jury selections in other cases where venire
persons are still selected from their same jury pool. Of
course, the memories and notes of that initial jury
selection can and will often be used legitimately by the
local prosecutors in succeeding jury selections taken
form the same jury pool.

Normally, the life of a jury pool is thirty 30 days.
KRS 29A. 1301. During that thirty-day period
individual venire persons may be questioned on voir
dire in a number of criminal cases. Regardless of
whether an individual venire person serves on a jury,
his or her answers in the course of one or more prior
voir dire session constitute invaluable background
information to each lawyer who has access to that
venire person’s responses.

The prosecution’s experience with the venire persons in
a particular jury pool grows through repeated
questioning in successive cases of the individuals
making up the pool. As a result, as a jury pool is called
upon to provide jurors for more and more criminals
cases, the local prosecutors have an extensive amount
of non-record data on the individual venire members
which enables the prosecution in any given case to
exercise peremptory challenges on the basis of
information not generated by the voir dire in the case in
question and generally not available to the defense
lawyers in that particular case.

A prosecutor may retain this knowledge of venire
persons, culled from prior voir dire sessions,
unconsciously or intentionally, by happenstance or

- systematically. It matters little. Since in either event it
is non-record information about the venire obtained
solely as a result of prosecutor’s unique institutional role
in the criminal justice system.

Even though any given prosecutor or prosecutor’s office
may not intentionally and systematically take advantage
of this cumulating information about the members of
the jury pool, a system of institutionalized prosecutors
inherently offers this jury selection advantage to the
prosecution. Significantly, this advantage may be

capitalized on at any time by any prosecutor or
prosecutor’s office.

The Defense Has No Comparable
Institutional Advantage

Conversely, the criminal defense bar has no comparable
institutional advantage. A private defense lawyer and
even that lawyer’s firm may have only one jury trial in a
criminal case during a term of a particular jury pool.

Even a public defender office does not have the
institutional knowledge of the jury pool that a
prosecutor’s office has since a significant number of
criminal jury trials in the life of any jury pool will be
tried by the private bar as retained counsel or conflict
public defenders.

The cumulative knowledge of a single prosecutor or a
prosecution office about the jury pool will give the
prosecution in any given jury selection situation more
knowledge about some of the venire persons which will
facilitate more successful challenges for cause and more
informed peremptory challenges than those made by
the defense.

In Kentucky in the past the prosecution’s institutional
advantage in voir dire was checked or balanced to some
limited degree by the three 3 additional peremptory
challenges given the defense in felony cases. With the
amendment of RCr 9.401 in 1994, the prosecution’s
unchecked institutional advantage in voir dire was
restored.

PartiesHave Equal Number Of
PeremptoryStrikesIn Civil Cases

The equalization of peremptory challenges in civil
cases, three each for the plaintiff and the defendant,
reflects the reality that private or government attorneys
representing these parties have no institutional
advantage in voir dire during any given term of a jury
pool. CR 47.031. In the life of any given jury pooi,
private firms or government lawyers representing
parties in civil cases will seldom have repeated
exposure to the jury pool through voir dire in a number
of civil cases.

Even when certain retained lawyers or government
attorneys do have several cases tried during the life ofa
particular jury pool, seldom would the voir dire
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information learned in one type of civil case, e.g.,
product liability, be useful in another type of civil case,
e.g.. personal injury litigation.

In most instances, however, the basic type of juror
information sought by the prosecution in criminal cases
remains the same from cases to case. The institutionali
zation of the prosecution function in certain
government lawyers, rather than assigning private bar
lawyers on a case-by-case basis to prosecute, creates an
inherent potential information advantage for the
prosecution in most of the voir dire sessions conducted
in criminal cases in Kentucky.

Additional DefensePeremptories Are The Solution

Granting additional peremptories to the criminal
defendant in felony cases is the least onerous remedy
for that systemic imbalance.

Interestingly, in those jurisdictions which provide the
defense with more peremptory strikes than the
government, there appears to be no evidence, empirical
or anecdotal, that the defense’s additional peremptory
challenges have created any unfairness or disadvantage
to the prosecution’s ability either to select fair and
unbiased juries or to obtain convictions where
warranted by the evidence.

In fact, nothing in Kentucky’s previous experience with
granting the defense more peremptories than the
prosecution suggests that this approach in any way
jeopardized the fairness ofjury trials in criminal cases.

A jurisdiction that provides the defense with more
peremptory challenges than the prosecution implicitly
recognizes the inherent informational advantage the
prosecution has in the jury selection portion of a
criminal trial and attempts to compensate for the
imbalance in an effort to "level the playing field."U

1877- 1893

"UNLEVELING THE PLAYING FIELD"

PEREMPTORY CHALLENGES TIMELINE
KENTUCKY STATE COURTS CRIMINAL CASES

Felony: Defense 20
Prosecution 5

Misdemeanors: Defense 3
Prosecution 3

1893-1978

Felony: Defense 15
Prosecution 5

- Misdemeanor: Defense 3
Prosecution 3

1978-1994

Felony: Defense 8
Prosecution 5

Misdemeanor: Defense 3
Prosecution 3

1994 - PRESENT

Felony: Defense 8
Prosecution 8

Misdemeanor: Defense 3
Prosecution 3

Information compiled by Will Hilyerd, Esq., Librarian, Department of Public Advocacy.
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Peremptoriesin England: One Under the Number of 3 Full Juries

But in criminal cases, or at least in capital ones, there is infavorem vitae, allowed to the prisoner an
arbitrary and capricious species of challenge to a certain number ofjurors, without showing any cause at
all;which is called a peremptory challenge: a provision full of that tenderness and humanity to prisoners,
forwhich our English laws are justly famous. This is grounded on two reasons. 1. As every one must be
sensible, what sudden impressions and unaccountable prejudices we are apt to conceive upon the bare
looks and gestures of another; and how necessary it is, that a prisoner when put to defend his life should
have a good opinion of his jury, the want of which might totally disconcert him; the law wills not that he
should be tried by any one man against whom he has conceived a prejudice, even without being able to
assign a reason for such his dislike.; 2. Because upon challenges for cause shown, if the reasons assigned
prove insufficient to set aside the jurors, perhaps the bare questioning his indifference may sometimes
provide a resentment; to prevent all ill consequence3s from which, the prisoner is still at liberty, if he
pleases, peremptorily to set him aside.

This privilege, of peremptory challenges, though granted to theprisoner, is denied to the king by the statute
33 Edw. 1. Stat. 4, which enacts, that the king shall challenge no jurors without assigning a cause certain to
be tried and approved by the court. However, it is held that the king need not assign his cause of challenge,
till all the panel is gone through, and unless there cannot be a full jury without the person so challenged.
And then, and not sooner, the king’s counsel must show the cause; otherwise the juror shall be sworn.

The peremptory challenges of the prisoner must, however, have some reasonable boundary; otherwise he
might never be tried. This reasonable boundary is settled by the common law to be the number of thirty-
five; that is, one under the number of three full juries. For the law judges that five and thirty are fully
sufficient to allow the most timorous man to challenge through mere caprice; and that he who peremptorily
challenges a greater number, or three full juries, has no intention to be tried at all.

Blacks/one’s Commentaries, Book IV, Ch. XXVII Chase’s 1977 American Students’ Ed. at 1024-25.

Bob Ewald receivestheArthur von Briesen Award, picturedabovewith
JamesHead,President,NLADA Boardof Directorsand

DanielT. Goyette,ExecutiveDirectorof theJeffersonDistrict Public Defender’sOffice
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1IJISTRICT COURT PRACTICE: A TRIO OF CASES
1ichaeI Folk, AssistantPublic Advocate

333 Scott Street,Suite 400
rcovington,Kentucky 41011
tel: 606 292-6596;Fax: 606 292-6590;E-mail: folk@one.net

.Lastfall saw threepublishedcasesfrom theSupremeCourt this issue

Kentucky that will have a profound influence on the ner.
1:*ypractice of law in the District Court. The first wasan ap
‘péal of the Court of Appeals case of Commonwealth v.
::Maguire. Although unpublished,this appeal consolidated
two casesandaffirmed the lower court’s ruling that some
Field SobrietyTestsin DUI casesrequired"utterances"by

* thedefendantandgiven the "custodial nature" of thetests,
Miranda warnings were required. Following additional
consolidation, the Supreme Court renderedHourigan v.
Commonwealth. - S.W.2d - Ky. 1997 and have once

* again,denieddefendantsnew andnovel defensesthat have
beenusedwith somesuccess.

The first issue decidedis that during a traffic stop, typical
field sobrietytestsare requestedbefore an arrestis made.
The citizen is not in custody at that time and Miranda
warningsarenot required. I guessif I am everpulled over
and asked to perform field sobriety tests, I will just get in
my car and drive away since I would not be in custodyat

‘the time.

The Court also addressedthe tip of the iceberg revolving
aroundthe doublejeopardyinflicted by pre-trial suspension
of licenses. There is no doubt that in Commonwealth v.
Burge, 947 S.W.2d 805 Ky. 1997, the Court renounced
formerJusticeLeibson’s "single impulse" test of Ingram v.
Commonwealth, 801 S.W.2d 321 Ky. 1990 and returned
to the "is one offense included within another" standard
defined in Blockberger v. United States, 284 U.S. 299
1932.

The Court has now determinedthat the elementsof KRS
l89A.200 which require a pre-trial suspensionin certain
situations are so different from the elementsrequiredto
convict pursuantto KRS 189A.0lO for DUI, there is no
dispute aboutdoublejeopardy, The Court goeson however
to indicate that the suspensionis not punishmentanddou
ble jeopardy does not apply. Without this additional hint,
the Court createda very cut and dried analysisapplying
B/ockberger and its progeny to this question. Out of the
blue, additional languagesuggeststhat it is not the Block
berger elementstest but ratheractual punishmentwhich is
the determiningfactor. Counselwould do well to continue
pressingthis issue by evidentiary hearingsto try to get the
District Court to understandthat the pre-trial suspensionis
indeedpunishmentandthat doublejeopardyshould apply.

The opinion also leaves unansweredthe constitutional is
suescreatedwhen ajury acquitsa defendantbut theCom
monwealthseeksa 6 month suspensionbecauseof a refusal
to submit to a breathtest. Until suchtime as casesin prog
ress reach ultimate conclusionsfrom the SupremeCourt,

AUTOMOBILE INSURANCE

In Estes v. Commoiwealth, - S.W.2d - Ky.. 1997 the
Court analyzed KIS 304.99, the mandatory automobile
insurancestatute. .lthoughKRS 304.99-60wasamended
in 1994 to define penaltiesfor both ownersandoperators,
the companion legislation, KRS 304.99-0805which de
fines the actual cririe, wasnevermodified. It still requires
only ownersof molor vehiclesto maintain adequateinsur
anceand does not ention operators.The Court held that
theamendedpenaltesan only applyto ownersof vehicles
andnot mereopertors. The prudentattorney will always
checkthe vehicle rgistrationto see if your client actually
owned the vehicle and is thereforeresponsiblefor the in
surance.If not, dismissalis appropriate.

HEARSAY

remains fertile ground for the creative practitio

In Owens v. Commonwealth, S.W.2d -, Ky., 1997
theCourt appearsto haveplaceda doubleedgedsword into
the handsof both prosecutorsanddefenseattorneys. This
could endup asa bloody messfor all. Whenpolice arrived
at the scene,the victim wason the floor bleedingfrom a
stab wound. He identified the defendantas his attacker.
The victim testified at trial that he madethe statementand
both officers also testifiedthat they heard the statementof
identification. The Court allowed the testimony from the
officers holding that pursuantto KRE 8OlAa3 which
allows as an exceptionto the hearsayrule, statementsof
identification if thedeclaranttestifiesand is examinedcon
cerningthe statement. After the victim testifies, the hear
saytestimonyof thoseoverhearingthestatementis proper.

Two scenariosspring to mind. SupposeDee Fendantis
chargedwith domesticviolence againsther paramourVic
Timm. At trial Vic testifies in oneof two ways. He either
acknowledgesthat he identified Dee as the personwho hit
him with the skillet or he deniesmaking the statement.
Police officers can now testify that they heardthe statement
regardlessof how Vic testifies. Scoreone for the prosecu
tion. If however,as is often the case,otherswere present
after the police arrived on the scenethe defense will no
doubt call all of the witnessesto discredit the memory of
the police officers. What was a simple trial of domestic
violencehasnow shiftedto atale ofepic proportionswhere
the jury is no longerasked to determineif a crime was
committedandif so, who did it but rather, who should be
believed,police officers intent on showingprobablecause
for the arrestor a potentially large group of disinterested
bystanders. Neitheroption bodeswell for thejustice sys
tem.*

MIRANDA

DOUBLE JEOPARDY
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UPCOMING DPA, NCDC,NLADA & KACDL EDUCATION

**DPA**
* 26th Annual Public DefenderConference;Holiday Inn, NewiownPike, Lexington, KY; June 15-17,1998
* 12th Litigation Practice Institute; KentuckyLeadershipCenter,Faubush,KY; October 4-9,1998

with 3 litigation tracks: trial, appeal, and post-conviction
NOTE: DPA Educationis open only to criminal defenseadvocates.

**KACDL**
* KACDL SpringSeminar,Louisville, KY; June10, 1998- 1:00 - 5:00p.m.
* KACDL Annual Conference,November13, 1998;Louisville, KY
For more information regarding KACDL programs call or write: Linda DeBord, 3300 Maple Leaf Drive, LaGrange, Kentucky
40031 or 502 243-1418or RebeccaDiLoreto at 502 564-8006.

** NLADA **

For more information regarding NLADA programs call Paula Bernstein at Tel: 202 452-0620;Fax: 202 872-1031or write to
NLADA, 1625 K Street, N.W., Suite 800,Washington, D.C. 20006
Web: http:www.nlada.org

**NCDC**
* NCDC Trial Practice Institutes, June 14-27,1998,July 12-25,1998,Macon,Georgia
For more information regardingNCDC programscall Rosié Flanagan at Tel: 912 746-4151; Fax: 912 743-0160or write
NCDC, do Mercer Law School,Macon, Georgia31207.

A technicalobjection is thefirst refugeof
a scoundreL
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NewRepublic
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