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Froill the, Editor:
The 1998 Kentucky Legislature’swork took effect
for the mostpart on July 15, 1998. Its criminal law
changesare the most dramatic in decadesfrom the
KentuckyRacial JusticeAct to life withoutparole.

Litigators have a lot to learn and shape through
their advocacy.This issue we specially focus on
many of the new changesandchallengesin the law.

Public AdvocateErnie Lewis providesus an update
on the General Assembly’s funding of defender
services over the next two years with its special
funding for juvenile representation.He alsoreviews
the state of indigent defensein Kentucky andna
tionally.

We are delightedto featureRebeccaMurrell, an II
yearpublic defenderveteran.

Our nationally recognized week-long Litigation
Practice Institute is addingtwo tracks, appellate&
post-conviction, to the longstanding trial track.
Spaceis limited. Apply early if you want to attend.

We are happy to announcethat The Advocateis
now available on line starting with the May 1998
issue.The addressis: http://dpa.state.ky.us

Edward C. Monahan
Editor, TheAdvocate

TheAdvocate
The Advocate provides education and re
searchfor personsserving indigent clients in
order to improve client representationand
insure fair process and reliable results for
those whose life or liberty is at risk. The Ad.
vocateeducatescriminal justice professionals
and the public on its work, mission andval
ues.

The Advocate is a bi-monthly January,
March, May, July, September,November
publicationof the Departmentof Public Ad
vocacy, an independentagency within the
Public Protection and Regulation Cabinet.
Opinions expressedin articlesare thoseof the
authors and do not necessarilyrepresentthe
views of DPA. TheAdvocatewelcomescorre
spondenceon subjectscoveredby it. If you
havean article our readerswill find of inter
est,type a short outline or generaldescription
andsendit to the Editor.

Copyright© 1998, Kentucky Departmentof Pub
lic Advocacy. All rights reserved.Permissionfor
reproductionis grantedprovidedcredit is given to
the author and DPA and a copy of the reproduc
tion is sentto TheAdvocate.Permissionfor repro
duction of separatelycopyrightedarticles must be
obtainedfrom that copyright holder.

EDITORS:

Edward C. Monahan, Editor: 1984-present
Erwin W. Lewis, Editor: 1978-1983
Cris Brown, Managing Editor: 1983-1993
Tina Meadows, Graphics, Design,Layout &

Advertising

Contributing Editors:

Roy Collins - Recruiting& Personnel
RebeccaDiLoreto -. JuvenileLaw
Dan Goyette - Ethics
Bruce Hackett - 60 Circuit Review
Bob Hubbard - Retrospection
Ernie Lewis - Plain View
Julie Namkin - West’sReview
DaveNorat - Ask Corrections
Julia Pearson- Capital CaseReview

Department of Public Advocacy
Education& Development
100 Fair OaksLane, Suite 302
Frankfort,Kentucky 40601
Tel: 502 564-8006,ext. 236; Fax: 520 564-7890
E-mail: pub@advocate.state.ky.us

Paid for by StateFunds.KRS 57.375& donations.

Page 3



The Advocate,Vol. 20, No. 4 July 1998

THE ADVOCATE FEATURES:
REBECCAM URR.ELL

Attending the University of Kentucky, majoring
in history, then Northern Kentucky’s Chase
Schoolof Law is how RebeccaMurrell, contract
public defenderin Bullitt County, beganher le
gal career. During law school,Rebeccaclerked
at a law firm in Cincinnati, Ohio, in the insur
ancedefensefield and continuedto work there
upongraduation.

Rebeccathenmovedto Louisville to marry her
husband,David, who was the Deputy Public
Defender at that time, and went into private
practiceconductinga lot of criminal andappel
late work. In 1987, Rebeccatook over as the
contractpublic defenderin Bullitt County.

Currently,95% of Rebecca’scaseloadis public
defenderwork. When she first startedin Bullitt
County,the caseloadwas around320 to 340 clo
sures per year. Now it is at 550 closuresper
year.

Rebeccafinds the juvenile portion of her prac
tice the most challenging yet frustrating. It is
challenging in the fact that the laws governing
juvenileshavebecomemore stringent,the juve
nile statutesare poorly written and thereare so
many situations that juveniles today can find
themselvesin. Until this pastyear, Rebeccahad
neverhad a juvenile waived asan adult.

The juvenile portion is frustrating in that juve
nile court is more drawn out. "The casenever
dies," statesRebecca. "Casesdo not have an
endor closureso you needto alwaysbe familiar
with the case." Rebeccafeels that her juvenile
work could alone take up all of her time. "All
thesechildren needis a little love andattention."
Unfortunately,thesechildren often go back into
the sameenvironmentthat causedtheir problems
in the first place and never get this love and at
tention. Rebeccafeels that the system aims at
beingpunitive insteadof providing the help that
thesechildren really need.

The hardestcases that Rebeccafeels that she
dealswith are the sex abusecases.She states,
"High penaltiesdependon the credibility of one
witness against another. Clients do not under
standthat a person’sword is sufficient evidence
if the jury believes it beyond a reasonable
doubt."

To put things back into perspective,Rebecca
enjoysspendingtime with her family. Shelives
in Louisville with her husbandDavid and her
two children,agesfifteen andtwelve.

Rebecca feels that some attorneys, including
herself, have a problem with treating misde
meanors as routine when you have a heavy
caseload."We must remindourselvesthat to that
personfacing the chargesit is extremely impor
tant."

Steve Mirkin, directing attorney for the Eliza
bethtownfield office, has been closely familiar
with the work of RebeccaMurrell for the last
four to five years. He states,"Rebeccahandles
as big a caseloadas anyonein the statewhether
part-time or full-time and has the uniform re
spectof all court personnel.As a guy who fields
the complaints from clients, she has extraordi
nary high respectfrom her clients. The Depart
mentreally appreciatesher."

Thanks Rebeccafor being a prime example of
the quality advocatesin the state of Kentucky.
Your hard work and dedicationto the DPA is
greatlyappreciated!

Lisa Hayden, DPA Intern

Lisa is a senior at Georgetown College and is
planning to attend the University of Kentucky
School ofLaw in the fall. *
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RACIAL JUSTICE ACT BECOMES LAW:
NOT SOFT ON CRIME, BUT STRONG ON JUSTICE

SenateBill CommitteeSubstitute 171 sponsored
by SenatorGeraldNeal of Louisville passedthe
Senate22-12on Thursday,February5, 1998 after
two hours of vigorous debate. The identical
HouseBill No. 543 sponsoredby Representative
JesseCrenshawof Lexington was introduced
February9, 1998 in the House. After a vigorous
hour long debatein the House, SB 171 passed.
The Act fixes one of the glaring deficits in Ken
tucky’s capital schemeidentified by the American
Bar Association’sCall for a Moratorium.Thenew
legislation createsa pretrial processto have a
judgedeterminewhetherraceis apart of a capital
prosecution.

ABA Calls for Moratorium. The ABA Houseof
Delegatesin a February3, 1997 ResolutionNo.
107called for amoratoriumon executionsin this
country until jurisdictions implement policies to
insure that death penalty casesare administered
fairly, impartially and in accordancewith due
processto minimizethe risk that innocentpersons
may be executed.Far from being administered
fairly andreliably, the deathpenalty in this coun
try, accordingto the ABA, is "insteada haphaz
ard mazeof unfair practiceswith no internal con
sistency." Kentucky mirrors that national reality.
The ABA resolution establishesa legal position
on fairnessin the applicationof the law; it is not a
policy statementfor or against the penalty. The
ABA’s call for asuspensionof executionsfocuses
on: I incompetencyof counsel;2 racial bias; 3
mentally retarded persons;4 personsunder 18
yearsof age; and, 5 preservingstate & federal
post-conviction review. "The ABA’s Morato
rium Call," Public AdvocateLewis said,"actsas
a moral statement condemning the Kentucky
deathpenalty until changeis made."

Discrimination Exists in Kentucky Capital
Sentencingon the Basisof the Rice of Either
the Victim or Defendant.There are 7 African-
Americanson Kentucky’s deathrow of 33. This
represents21% of the death row population,

comparedwith Kentucky’snon-whitepopulation
of 7.7%. All the victims of these 7 death row
inmates were white. A study commissionedby
the 1992 Kentucky General Assembly of all
homicidesbetween1976 and 1991, Keil & Vito,
Race and the Death Penalty in Kentucky Murder
Trials, 1976-1991: A Study of Racial Bias as a
Factor in Capital Sentencing Sept. 1993,dem
onstratesrace is a factor in Kentucky capital
sentencing.Defendantswere more likely to be
sentencedto death if their victims were white,
most especiallyif the defendantwas black. The
Racial JusticeAct providesa method to elimi
nate race from the death processby allowing a
judge to consider the relevant statistical and
otherevidenceof discriminationbeforetrial.

Racism is the oppositeof treatingeach individ
ual as unique, with punishmentand treatment
particularizedto who he/she is or what he/she
has done. Rather, racismtreatspersonswith the
samecolor of skin the sameregardlessof who
they are or what they havedone. There is evi
dence that prosecutors/judges/jurieshave his
torically discriminatedagainstblack defendants
who havekilled white victims. The Racial Jus
tice Act is a commonsenseprocessto eliminate
race from the calculus,freeing all of the parties
to treatmenteachdefendantin a particular way
without the broad taint of generalizedracism.
During the Senatefloor debate,Sen.GeraldNeal
of Louisville said SB 171 was simply a method
of insuring racism did not play a role in death
sentences.He observedthat under the Act, de
fendantsbore a high thresholdto prove race was
a factor. Sen. Charlie Bordersof Russell said,
"This is a voteon whetherwe’re soft on crime."
Sen. Neal championedthe bill’s intent by stat
ing, "I’m not soft on crime. I’m strong onjus
tice." Sen. Neal said some senatorswere using
"scare tactics" to attack the bill. "They don’t
want the statusquodisturbed."
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In the extendedHowe debateon SB 171, Rep.
JesseCrenshaw led the fight for passage.He
introducedretired circuit JudgeBenjaminShobe
in the House Gallery and read from his 1996
letter reaffirmed February 1998 to Rep. Mike
Bowling, chairof the I-louse JudiciaryCommit-
tee:

I addressyou as an African-American
formerCircuit Judge,whose legal expe
rience in Kentucky exceedsfifty years.
During this time, I presidedin casesin
which the death penaltywas soughtand
obtained both pre-Furman and after
Gregg.

My concern is SB l32/SCS [now SB
171] which proposesto at least increase
the perceptionof fairness in the death
penalty procedures of Kentucky. Be
causethe death penalty is our society’s
ultimate punishment,citizens realize it
applicationmust be supremelyfair and,
therefore,expectthat racial biasplay no
role in its use. SB l32/SCS [now SB
171] proposesonly to insure that the
deathpenalty not be soughton the basis
of race. This seemsto me to be the least
we can do to help erasethe perception
of minorities that they do not get a fair
dealbeforethe courts.

I havereceivedthe proposedlegislation,
with an eye toward consideringthe ob
jections which have been raised by
prosecutors.One of their objections is
that this bill will erasethe deathpenalty
in Kentucky. This is entirely untrue. If
restrictionsupon the issuanceof capital
punishmentare to be looked upon as
mattersof abolition, then we would no
longer need presentrequirementssuch
as considerationof mitigating circum
stances, juries that meet the Batson
standard,and proportionality reviewsby
the KentuckySupremeCourt. Are weto
believe andcan we tell our constituents

that death penalty procedures in this
State are so infectedby racebias thatno
capital casecould ever be tried in which
the death penalty is sought?Of course,
not.

The objection that such proceduresre
quired by the bill areonerousandcostly
has very little merit. After all, judicial
decisions are made frequently based
upon statistical information, and prop
erly so. It has been my experiencethat
thosechargedwith the responsibilityof
presenting such information have the
greater responsibility. Therefore, the
burdento presentevidenceof racial bias
is upon the accused.May we say to
them that any information which would
tendto showthat they wereaccusedand
convictedbecauseof race should not be
apart of the proceeding?Ofcourse,not.

With the experiencethis nation under
went as aresultof the Miranda decision,
policemen have become more profes
sional. Should prosecutors object to
having their actions scrutinized to de
terminewhetherthey are free from un
toward motivations?Of course,not. As
a former prosecutor,I recognizethe ob
ligation of this officer to be eminently
fair. This legislationrequiresno more.

I am grateful for your support of the
pendingmeasureandassureyou that the
citizens of Kentucky will be relieved
when passage of this bill guarantees
greaterracialjustice andharmonyin our
Commonwealth.

SB 171 passedthe House 70-23 on March
30, 1998 after three amendmentswere de
feated.

SenatorNeal said that the vote "is a strong
expressionby the legislatorsthat they sup
portconceptsof racialjustice."
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The new law follows:

AN ACT relatingto the fair andreliable imposition of capitalsentences.
Be it enactedby the GeneralAssemblyofthe Commonwealthof Kentucky:

SECTiON 1. A NEW SECTION OF KRS CHAPTER 532 IS CREATED TO READ AS
FOLLOWS: I No personshall be subjectto or given a sentenceof deaththat was sought
on the basisof race.

2A finding that race was the basisof the decision to seek a death sentence may beestab

lishedf thecourt finds that race was asignjflcant factor in decisions to seek the sentenceof death in

theCommonwealth at the time the death sentencewas sought.

3Evidence relevant to establisha finding that race was the basisof the decision to seeka

deathsentence may include statistical evidence or other evidence, or both, that death sentenceswere

soughtsignificantly morefrequently:

aUpon personsof one race thanupon personsof another race;or

bAspunishment forcapital offenses against personsof one race thanaspunishmentfor

capital offenses against personsofanother race.

4The defendant shall state with particularity how the evidence supports a claim that ra

cial considerationsplayed asignjflcani part in the decision to seek a death sentence in his orher case.

Theclaim shall be raised by the defendant at the pre-trial conference. The court shall schedulea

hearingon the claim andshall prescribe atime for the submissionof evidence by both parties. If the

court finds that race was the basisof the decision to seek the death sentence, thecourt shall order that

adeathsentenceshall not besought.

5 The defendant has the burdenof proving by clear and convincing evidence that race

wasthe basisof the decision to seek the death penalty. The Commonwealth may offer evidence in re

buttal of the claims or evidenceof the defendant.

SECTION 2. A NEW SECTION OF KRS CHAPTER 532 IS CREATED TO READ AS
FOLLOWS: Section 1of this Act shall not apply to sentences imposed prior to theeffective

dateof this Act.

SECTION 3. A NEW SECTION OF KRS CHAPTER 532 IS CREATED TO READ AS
FOLLOWS: Sections 1 1o3of this Act shall becited as theKentuckyRacialJusticeAct.
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1 III STATE OF 1NI.:IGENT DEFENSE
RECEIVESNATIONAL ATTENTION

We havelong known that the promiseof Gideon
has been sullied by the reality of inadequate
funding. Indeed,one of the themesthat I pre
sentedto the legislatureduring this pastsession
was that Kentucky was at approximately$166
per case - the lowest funded public defender
systemin the country. Kentucky remainswith
the majority of states with the promise of
Gideonleft unfulfilled.

There have been several developmentsduring
the past few monthsthat offer the hope that this
problemwill receivenationwideattention.

Attorney General
AddressesIndigent Defense

The most hopeful sign has comefrom the top.
Attorney GeneralJanetRenohas focuseda great
deal of attention on the problem with indigent
defenseduring the pastyear. At the ABA An
nual Conference in San Francisco, she stated
"for fifteen yearsas a prosecutorI becamecon
vinced that to achievejustice for defendantsif
we are going to do that we have to have ade
quate funding, adequatetraining and adequate
resourcesfor indigent defendants.To give peo
ple confidencein the justice systemwe had to
have adequate funding, adequatetraining and
adequateresourcesfor indigent defense."

General Reno followed this up with convening
leadersfrom NLADA andotherindigent defense
professionals. They first met on September1 8,
1997 to discuss"what stepswe can take to help
improve the quality and the availability of indi
gent legal defenseservices." Later, on Decem
ber 19, 1997, she wrote the President of
NACDL, Mr. GeraldLefcourt, to invite him to
the table to attend a meeting on January 27,
1998. The purposeof this meeting was to dis
cusstwo issues: "the provisionof adequatede

fense for the indigent andjoint prosecutionde
fensetraining."

Many of you saw this spring that GeneralReno
wrote an editorial that was reprinted acrossthe
country entitled "Legal Servicesfor PoorNeeds
RenewedVigilance." This editorial has recently
been reprinted in Indigent Defense, one of
NLADA’s publications. This article celebrates
the 35th anniversaryof Gideon v. Wainwright.
Shenotes in the article that in Gideon itself, the
court stated that "any person hailed into court
who is too poor to hire a lawyer cannotbe as
sureda fair trial unless counsel is provided for
him. . . this seemsto be an obvioustruth." She
goeson to say: "what is lessobviousis that the
right to counselis critical, not only to the defen
dantsanddefenselawyers,but to all of us. The
right to an attorneyhelpsguaranteethat anyout
come,be it guilt or innocenceis just anddefini
tive. . . Unfortunately,the promiseof Gideon is
not completelyfulfilled. Indigent defendantsdo
not invariably receive effective assistanceof
counsel. We haveall heardthe storiesno matter
how infrequent of a criminal defenseattorney
not adequatelydefending his or her client.
Sometimesit is causedby lack of resources.
Sometimesit stemsfrom the absenceof a struc
ture in the state to provide adequatelyfor the
indigent but such failings inevitably erodethe
community senseof justiceandthe aspirationof
our systemto equaljusticeunderthe law."

Law Review Article

I thought of GeneralReno’s commentsand at
tention paid to this issue when I recently read
The Crisis in Indigent Criminal Defense, by
Paul Drecksel, 44 ArkansasLaw Review 363
1991. In this article, Mr. Dreckselconcludes,
"indigent defensesystemsare plaguedby gross
underfunding and a lack of mandatory stan
dards." 363,364. The effectsof this system
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aremany. Thesystemof underfundingresultsin
inadequate investigation, inexperienced attor
neys, attorneys with little training, attorneys
with little supervision, staggering and ever-
increasingcaseloads,late entry into cases,lack
of representationof misdemeanants,and a dan
gerous trend toward the use of contactdefense
systems.

I particularly was interestedin Mr. Drecksel’s
description of the contract defensesystem as
being causedby the seriouslack of funding. I
will in anotherarticle focus on the NACDL and
NLADA’s recent attention paid to "low-bid
criminal defensecontracting." For purposesof
this article, however,it is interestingto notethat
Mr. Drecksel seesthe trend toward the use of
contractsas part of the problemof gross levels
of underfunding. Mr. Dreckselstates"virtually
everyoneagreeshowever that contract defense
systemsare also less likely to provide effective
assistanceof counsel . . . contract defensesys
tems may not adequatelymonitor and evaluate
attorney performance, much less provide for
internal training of new attorneys." 381,382.
He concludesthat contractsystemshave"fewer
suppressionhearings,jury trials, and appealsas
well as moreguilty pleasandclient complaints."
382. In Kentucky,the problem is not only one
of contract public defender systems. Under-
funding reaches into the systems in all 120
counties. While the recentlegislaturefundedthe
conversionof 20 additional countiesto full-time,
we will at the endof the bienniumstill have48
of 120 countiesbeing coveredby contractde
fensesystems. In those systems,we will have
inadequatefunding,high caseloads,andmany of
the other problemsnotedby Mr. Drecksel.The
same is true of our full-time systemswherewe
will havelow salariesandheavycaseloads.

Other States

In the May 1998 issue of The Champion,Laura
Lafay wrote an article on "Indigent Defensein
Virginia, Poorest in Nation." Interestingly,
Ms. Lafay, a reporterfor the Virginia Pilot calls
Virginia’s defensesystemthe poorest in the na
tion. The Spangenberg Group has consistently
reportedthat Kentuckyat $166 per caseis the

lowestfundedcost-per-casein the nation. How
ever, in Virginia, only one third of the counties
have public defender offices. The remaining
countiespay on a cost-per-casefee basis.At the
presenttime, a complexmajor felony casehasa
fee cap of $575. This will be raised to $845
beginning in July. Other felonies will be raised
from $305 to $318. Misdemeanorspay$132 per
case.

In Kentucky, the only way that we haveavoided
the problempresentin Virginia is the abolition
of the assignedcounselsystemback in the early
80’s. Since then, Kentucky has provided serv
ices through the full-time and contractmethod.
In FY96, in the contractmethod,which then in
volved 73 counties, 24,127 caseswere repre
sentedat an averagecost-per-caseof $109.00.
In the eighteen full-time offices covering the
remaining47 counties,72,357caseswererepre
sentedat $132 per case.While private lawyers
were not representingclients on an individual
cost-per-casebasis,one can readily see that at
$109 per case, Kentucky’s lawyers are simply
not being compensatedenoughto guaranteethe
effectiveassistanceof counsel.

Mississippihas long hadone of the poorestpub-
tic defendersystemsin the country. They have
now convertedto a statewide,state fundedde
fender system. Therewill be district defenders
in each of the "circuit districts." This system
will be modeledon thedistrict attorney’ssystem.
Mississippi has completely scrappedtheir con
tract system. Interestingly, the full-time system
will only be involved in what would be circuit
court in Kentucky. Countiesin Mississippi will
continue to fund misdemeanorand juvenile
public defendersystems.

ChiefJustice Calls for Investigation

Recently,Kentucky’s Chief Justice,RobertSte
phens,has in the context of the Wayne Turner
caseaskedthe KBA to look into whether and
why innocentpeoplearepleadingguilty. I have
written the KBA offering the resourcesof the
Departmentof Public Advocacy to help answer
this question. I assertedin my letter to KBA
PresidentBobby Elliott that oneplaceto look
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for the answer to this question is in resources.
Resourceseffect the plea of an innocentman in
several ways. First of all, when a defenderhas
too many cases,one of the unintendedconse
quencesof that is that people will be pleading
guilty who perhapsmight should have been
fighting their casethrough anothermethod.An
even moreseriousproblem is that of the unrep
resentedpeople in Kentucky. The Children’s
Law Center’sstudynotedthat a significantnum
ber of children were going unrepresentedin
Kentucky’s juvenile courts. That same experi
ence is taking place in district courtsacrossthe
Commonwealthevery day. When a persondoes
not havea lawyer,juvenileswill often pleadde
linquent andadults will often pleadguilty with
out havingtheir caseexaminedby a lawyer. It is
hopedthat an examinationinto the pleaof guilty
problem will result in a focus upon Kentucky’s
resourcestarvation.

The SpangenbergGroup Reports

In Decemberof 1997, The Spangenberg.Group
conducteda review of DPA, its funding needs
for the coming biennium and its Plan 1998-
2000. Here is an excerptfrom its report dated
January,1998:

When the Kentucky legislatureenacted
KRS Chapter31 in 1972, it was her
aldedacrossthe country as a model ap
proachto structuringa statewidepublic
defendersystem. In fact, shortly there
after, severalstatesused the legislation
to createtheir own statewidepublic de
fender system. In our professional
judgment, the once-heraldedpublic de
fender system in Kentucky can no
longer be called either a model or a co
herentstatewidesystem.Over the years,
the program’s caseloadhassky rocketed
while its budget appropriations have
failed to keep pace. We have serious
doubtsaboutwhetherthe statewidepro
gram is capabletoday of assuringthat
defendantswho qualify for court ap
pointed counsel will receive adequate
representation throughout the state...
The Departmentof Public Advocacy’s
Plan for the 1998-2000 period is well

thoughtout, well documented,but falls
far short of what is neededto bring the
system up to minimum professional
standards.

Conclusion

Kentucky’s public defender system received a
good boost from the 1998 General Assembly.
DPA asked for 2.9 million dollars and we re
ceived 2.3 million dollars. This will allow20
additional countiesto convertto full-time by the
end of 2000. It will result in the cost-per-ôase
moving from $166 includingpost-trial casesto
almost$200 per case. It is not enough,however.
We will still be representingpeople for ap
proximately $200 per case,that is if caseloads
do not continueto rise. We will still have de
fenders in Louisville with caseloadsof 700+.
We will still havemanyof our otherofficeswith
between400 and 650 casesper attorney. We
will still have indigent misdemeanantsandjuve
niles going unrepresented.

We need to stay alert now that the Attorney
Generalof the United Statesand othersare fo
cusing on this problem. Where the solution lies
is unknown. It may rest partly in some federal
funding of indigent defense. It may rest in an
additional role by the KBA. Whereverthe solu
tion lies, however,we must continue to assert
our clients’ rights to havea conflict free attorney
who hasa caseloadthat is reasonableenoughfor
him or her to zealouslyrepresenttheir client.

Ernie Lewis, Public Advocate
100 FairOaksLane,Suite302
Frankfort, Kentucky 40601
Tel: 5020 564-8006,ext. 108
Fax:502 564-7890
E-mail: elewis@mail.pa.state.ky.usU

DEFENDERS:

PUTTING A FACE ON JUSTICE
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DPA’s PLAN 2000
CING IT HAPPENFOR C . LIENT S

I am excitedto report on DPA’s Plan 2000, the
planmadepossibleby a successful1998General
Assembly.DPA asked for $2.9 million and re
ceivedapproximately$2.3 million for eachyear
of the biennium. This is a 26% increaseover the
next two years. It will raiseDPA’s funding per
caseto almost $200 from its present$161 fig
ure includes Trial and Post-Trial. This will
hopefully vault DPA from deadlast amongpub
lic defender agenciesnationwide in terms of
funding per caseto perhapssomewherein the
bottomthird. This increasewill allow usto cre
ate a structureat the trial level that will enable
us to manageeffectively the delivery of trial
level servicesin all 120 counties.With five ad
ditional full-time officesbeing authorized,DPA
will be in aposition to askthe 2000 GeneralAs
sembly for funding to cover 20 additional coun
ties from thenexisting field offices, taking us to
90+ counties. More resources,better supervi
sion, a better structure-all changeswhich will
result in better representationof the 100,000+
clients we representeach year. Here are the
highlightsof Plan2000:

Juvenile Representation
Will Be Enhanced

In November,1996, shortly after I becamePub
lic Advocate, the Children’s Law Center at
ChaseLaw School issued a report, later con
vertedinto a law reviewarticle, that was sharply
critical of the representationbeing providedju
veniles in Kentucky by public defenders.DPA
was criticized for having lawyers untrainedin
juvenile representation,particularly in contract
counties,for placing inexperiencedlawyers into
juvenile court, and most seriouslyindirectly for
the fact that manyjuvenileswere going unrepre
sented in juvenile court across the Common
wealth. This becamea cornerstoneof our efforts
beforethe 1998 GeneralAssembly. I am pleased

to report that the funding that was receivedwill
enableDPA to takesignificant stepstoward en
hancing the level of representationbeing pro
vided juveniles in this Commonwealth, by,
amongotherthings:

* Extendingthe full-time delivery method to
72 countiesby 2000. Opening five new of
fices, and extendingfull-time servicesto an
additional 10 countiesfrom existingoffices,
will allow trainedfull-time lawyersto repre
sent juveniles in most of the cases in the
state.

* 6 new juvenile lawyers in existing offices.
Thesenew lawyerswill be placedin Padu
cah, Hazard, Covington, Hop-kinsville,
Richmond, and Elizabethtown. Not only
will this allow specially trained lawyers to
begin practicingin theseoffices; it will also
reducethe caseloadsin someof our highest
caseloadoffices, further enhancingthe rep
resentationin theseoffices.

* 2 juvenile social workers. These social
workers will be MSW’s and will be placed
in Elizabethtown and Hopkins-yule. Their
caseloadwill be regional. This will allow
lawyersto gainaccessto the expertiseof so
cial workers in presentingdispositionalal
ternativesto juvenile courts.

* I juvenile trainer. The AssistantTraining
Director will haveas his/herspecialassign
ment the training of DPA full-time andcon
tract lawyers in this highly specializedarea
of the law.

* Every DPA office should have a person
whose specialexpertiseis in the areaof ju
venile law.

* Juvenile Post-Disposition Branch funded.
This Branchwas createdas a resultof a con
sentdecreebetweenthen CHR/nowDii and
a groupof plaintiffs. Fundingof the consent
decreewas passedthrough to DPA. As a re
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suitof the Governor’sbudget,moneyfor the
JPDB is now directly given to DPA, thereby
guaranteeingthe continuation of the JPDB.
This will give the JPDB addedflexibility to
deliver servicesboth within the consentde
creeandcontemplatedin Chapter31.

* 2 juvenile appellatelawyers to be placedin
the JuvenilePost-DispositionBranch. These
lawyers will be handling all youthful of
fender cases in the Court of Appeals and
SupremeCourt, as well as casesat the trial
level on appealfrom juvenile court to circuit
court.

Full-Time Delivery Method Will Be
Extendedto Additional Counties

When I becamePublic Advocatein Octoberof
1996, one of my primary goals was to increase
the full-time methodof delivery atthe trial level
in Kentucky.At thattime, 47 countieswerecov
eredby full-time offices,while 73 countiesutil
ized the contract methodof delivery. Also at
that time, full-time Commonwealth’sAttorneys
werecovering64 countiesin Kentucky, with 56
countiesusing part-time Commonwealth’sAt
torneys.

Soon I announcedmy goal of covering 85% of
the caseloadwith the full-time delivery method.
It was and is my belief that the primary method
of delivery in Kentuckyshould be the full-time
method."Contractsfor defenseservices..,should
be no morethan a ‘component’ of the legal rep
resentationplan. It is assumedthat contracts
should not be the primaryprovider...The role of
primary provider..,is reservedfor the public de
fenderoffice, which is consideredto be the most
effective meansof protection of the delivery of
quality legal representation."ABA Standardsfor
Criminal Justice: Providing Defense Services,
3rd Edition 1992 Commentaryto Standard5-
3.1. The role of contract public defender is a
significant one: covering 15% of the counties
wherea full-time office is not feasible,andcov
eringconflictsof interest.

The 1998 GeneralAssembly has madethis goal
achievablein the next biennium. By July of
2000, 85% of the caseloadwill be coveredby a

full-time lawyer. The full-time public defender
office will be the primary componentof the
Kentucky public defender system at the trial
level. And contract public defenderswill con
tinue to play a significant role in what is in
tendedto be a seamlessdelivery system. Here
are the details:

* The OwensboroOffice will open in January
of 1999 covering DaviessCounty.

* The ColumbiaOffice will open in January
of 1999 covering Taylor, Green, Adair,
Washington, Marion, Clinton, Casey and
CumberlandCounties.

* The PaintsvilleOffice will open in January
of 1999 covering Johnson, Martin, Law
rence,andMagoffin Counties.

* The Bowling GreenOffice will open in July
of 1999 coveringWarrenCounty.

* The Maysville Office will open in January
of 1999 covering Bracken, Mason, and
FlemingCounties.

* Existing Offices will be expandedin the
following ways in the fall of 1999:

* Hendersonwill cover Union & Webster
Counties;

* Madisonville will cover Muhlenberg
Counties;

* Elizabethtownwill cover Nelson, Hart,
andLarueCounties;

* Frankfort will coverScottandAnderson
Counties;

* The new office in Bell County, now
scheduledto open in July of 1998, will
coverHarlan County.

Significant Additional ResourcesWill
Be Provided to Urban Offices

Two of our oldest offices in Kentucky are lo
cated in Louisville and Lexington. Together,
theseoffices handle approximately 40% of the
caseload.For decades,attorneysin theseoffices
have suffered from low salaries and high
caseloads.Recently, the Louisville Office had
attorneyscarryingover 800 casesper year, while
Lexington attorneyscarriedover 600 casesper
year.
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That is aboutto change.DPA askedthe General
Assembly for $600,000additional for thesetwo
offices for eachyearof the biennium. The Gen
eral Assembly responded by increasing the
funding levels for the offices by $500,000for
each year of the biennium. This will enable the
following to occur:

* $300,000additional each year of the bien
nium to the Louisville Office to achieve
salariesequal to their statecounterpartsand
to decreasethe heavycaseload.

* $200,000additional each year of the bien
nium to the Lexington Office to achieve
salariesequal to their statecounterparts,to
hire two additional attorneys thereby low
ering their case-loads,to hire an investiga
tor, and to provide computertechnologyto
their attorneys.

Additional Resourcesfor
Contract Counties

The contract countiesin Kentucky havea per-
case funding level of $109. That is about to
change. First, 20 of the contract counties, in
cluding Warren and Daviess Counties which
have heavy caseloadsand a very low per-case
funding level, will be converted to full-time.
Thosecountieswhich remain contractcounties
will receive a 5% increaseoverall eachyearof
thebiennium.The detailsareas follows:

* 5% increaseoverall each year of the bien
nium.

* Substantialper-casefunding equity. Exist
ing contractswill be adjustedin order to at
tempt to achieve equity betweencontract
counties.

* Contractors will be reviewed annually by the
contractmanager.

* Performanceand training standards will be
placedin the contracts.

Capital Litigation Will Be Enhanced

Capital litigation in Kentucky continuesto be
one of the primary sourcesof funding problems
for DPA. A capital casecan dominate resources
in a full-time office, which are not fundedfor

the occasionalcapital case. Capital cases in a
contractcounty outstrip the resourcesprovided
to the contractor,andcan serveto shutdownthe
contractor’sprivate practice. Capital casescan
dominatethe time of the AppellateBranch law
yer. And recently capital caseshave far outrun
the sparse resourcesdevoted to capital post-
conviction. Indeed, since July of 1997, the
Capital Post-ConvictionBranch has had virtu
ally no funding, havinglost a ByrneGrant which
had funded the majority of staff in that branch.
While capital punishmentwill continueto cause
unique and even intractableproblemsfor DPA,
significant changeswill occurover the next two
yearsthat will improve the delivery of capital
services,including:

* 2 new regionalcapitalconflict lawyers. The
Capital Trial Branch now has 6 lawyers.
These 2 new lawyers will not be placedin
CTB, but will be placedin the field in order
to facilitate the handling of conflict cases.
DPA will be devoting 8 attorneys exclu
sively to the trial of capitalcases.

* The Capital Post-Conviction Branch has
been funded in the Governor’s Budget and
affirmedby the GeneralAssemblybudget.

* Alternative SentencingWorkers will have
their job duties expandedto include 50% of
their time workingas mitigation specialists.

* The capital cap will be raisedfrom $12,500
to $20,000. When I becamePublic Advo
cate, this figure was $5000. At $20,000,
which will occur in Januaryof 2000, Ken
tucky will go a long way to funding the time
of private lawyers who serve as pubic de
fendersdefendinga capitalcase.

* The DPA Death Penalty Manual will be a
joint projectof the Trial and Post-Trial Divi
sions.

Conflicts of Interest Will
Be Addressed

Conflicts of interest have alwaysbeen a difficult
managementproblem in Kentucky, irrespective
of the delivery method.Conflicts havebeenper
sistent in the capital post-convictionarena. At
the trial level, conflictsof interestarecoveredby
contractsin individual field offices. Contractors
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often tradeoff conflicts of interestwith another
defender where there are insufficient numbers
locally to handle the conflict. During the past
year, the willingness of private lawyers to be
involved in handling field office conflicts has
been reduced, causing serious problems par
ticularly in the field. As a result, 3 full-time
conflict lawyers have been hired and placed in
Pikeville, Hazard, and Eddyville. This experi
ment has proven to be a success. As a result,
additional attention will be paid to conflicts of
interestin the biennium:

* 6 additional conflict lawyers,two to each of
the threeregions,will be hired.

* A 3% increasein the moneymadeavailable
to conflict contractsin the field offices.

* Conflict contractorswill be reviewedannu
ally.

* A Capital Post-ConvictionConflict entity
will be created.

Other

DPA has been planning for the bienniumover
the pastyear. Many of the detailsyou see above
were decided upon during the spring of 1998.
Otherdetailsof the nextyearareas follows:

* DPA commits to building a culture of pro
fessionalismand excellencethroughout the
system.

* DPA commits to improving management
and supervisionof the delivery of services
through:

* A 1999DefenderLeadershipInstitute;
* ContinuedQuarterlyManagersmeetings

which are alsoattendedby DPA’s future
leaders;

* Continued training of existing leaders
throughthe GSCleadershiptrack.

* A commitment to continue to try to
movedecisionsdown to the level where
the decision should be made. A good
exampleof this is the way full-time con
flict attorneyswere created-outof the
real need,andout of excellentplanning
by effectedmanagers.

* DPA commits to increasingrevenuegener
ated by the DUI fee, the administrativefee,
andrecoupmentin order to put ourselvesin
the black by July 2000. At present,DPA is
spendingmore than $600,000than it is tak
ing in in revenue. Henderson,CTB, Louis
ville, Lexington, Madisonville, Covington,
Bell County, threeappellateattorneys,and3
trial attorneysare amongthe programsnow
being fundedby revenue. This revenuein
creasewill be accomplishedby:

* Increasing the rate of imposition by
judges;

* Increasing the collection rate through
the civil judgmentprocess;

* Increasingparticularlythe rate of impo
sition in JeffersonCounty;

* The increase in the administrativefee
from $40-$50beginningJuly 15, 1998.

* The creation and utilization of standards
throughout the DPA, including trials and
post-trials.

Conclusion

It promises to be a very exciting two years for
the Kentucky public defender system. There
will be a lot of change. Changecreatesconflict
and opportunity. There will be growing pains.
However,at the endof the biennium, DPA will
be poisedto createthe public defendersystem
for the 21stCentury. Changewill not end then,
however. DPA continues to face staggering
caseloads,the problemsassociatedwith capital
punishment, low salaries,problemscreatedby
insufficient numbers of support personnel.
Thoseproblemswill be tackledduring strategic
planning in the spring of 1999. Then we will
createa plan to solve thoseproblems.It will be
exciting to face the 2000 GeneralAssemblyand
truly ask for a budgetthat will enableus meet
the obligationsand requirementsof Chapter31
and the Sixth Amendment. We should all
pledge now to do everythingwe can to ensure
successin the 2000 GeneralAssembly.

Ernie Lewis, Public AdvocateU
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HousE BIL L 3
DPA ADMINISTRATIVE LEGISLATION

On July 15, 1998, HB337 took effect. This bill
amendsseveralprovisionsof KRS Chapter31.
This was the Departmentof Public Advocacy’s
bill sponsoredby Rep. Kathy Stein of Fayette
County and assistedby Senator Ernesto Scor
sone. Defendersas well as judges need to be
aware of the different provisionsof this impor
tant legislation.

What It Does

In the May 1998 issueof TheAdvocate,the pro
visions of HB337 were detailed. I do so again
hereas areminder:

* The primary accomplishmentwas the rais
ing of the administrativefee from $40 to
$50. Also, $2.50of every administrativefee
collected will go to the Clerk in order to
compensatethe Clerk and facilitate the in
creasedcollectionof administrativefees.

* The bill also eliminatesout-of-datehourly
rates and maximum fees previously in the
statute.Further, it eliminates the inconsis
tenciesof the maximum fee rates. Doesthis
mean that there will be rio occasionswhen
private lawyers will be representingdefen
dantsusing an hourly rate or using a maxi
mum fee? No, but no longer will the fee be
confined to $25 and $35 an hour in and out
of court or to either $1,000 or $1,250, de
pending upon the part of KRS Chapter 31
you are reading. Rather, the Public Advo
catewill set the prevailingfee rate.

* The third accomplishmentis that Jefferson
County will be included in the Superfund.
Now, KRS 31.185 will apply to all 120
counties.Truly, the Superfundwill now be a
comprehensivestatewidesharingof the risk
for the paymentof costs of indigentdefense.

* The final accomplishmentis that so-called
Lincoln Countypayments will be borne by
the Superfund. Lincoln County payments
are expensesbeing paidprimarily in capital
post-convictioncasesfor experts and other
costsof defenseof incarceratedpeople.

The Effect of HB337

* The primary effect is that the Departmentof
Public Advocacy’s revenuepicture will im
prove. DPA’s revenuewill be increasedboth
by the raisingof the fee from $40 to $50 and
by giving an incentive to clerks to recover
thisfee. The importanceof increasingDPA’s
fee collectionshould not be underestimated.
DPA has projects funded by revenuethat
costconsiderablymore than DPA is receiv
ing. It is estimatedthat this shortfall is ap
proximately $600,000to $700,000annu
ally. While DPA has sufficient revenueto
stay in the black until July 1, 2000, unless
the revenuepicture changesthrough HB337
and through increasedand more equitable
collection, the programming funded by
revenuewill be threatened.This includesthe
Jefferson County Public Defender system,
the FayetteCounty Public Defendersystem,
the Capital Trial Branch, the Capital Post-
Conviction Branch, the Henderson,
Madisonville, Covington, and Bell County
offices, three appellate lawyers, lawyers
placed in Somerset, Pikeville, and Rich
mond,amongother programs.It will takea
joint effort by defendersas well as thejudi
ciary to ensurethat thesevital programsare
not affected by our failure to reasonably
collect revenue.

* Another importantpart of HB337 is the pro
vision that failure to pay the administrative
fee is to be convertedto a civil judgment.
The hopefulnet effect of this will be that in
dividualswill no longer be jailed for failure
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to paytheir administrativefee. It has always
beennot only counterintuitivebut offensive
for individuals to be incarceratedfor failing
to pay public defenderfees. Not only do the
judiciary, public defenders, jailers, and
countiesspendfar more than the $40, but it
is offensiveto many peoplein the criminal
justice system. By convertingthe failure to
pay into acivil judgment,HB337recognizes
the importanceof the collectionof this reve
nue while at the sametime maintainingthe
integrity of the publicdefendersystem.

* The effect on the Superfund is unclear. In
the past, JeffersonCounty public defenders
havespentapproximately$60,000a yearon
expertwitnesses.JeffersonCountyitself will
be payingmorethan$80,000into the Super-
fund. However, it is uncertainwhat inclu
sion of JeffersonCounty into the Superfund
will involve.

* DPA will now haveflexibility to payan ap
propriate amount dependingupon the cir
cumstancesof the particularcase.No longer
will DPA be confined to $25 and $35 an
hour. DPA will be able to payan hourlyrate
with no fee cap in orderto attractthe kind of
lawyernecessaryto defendaparticularcase.
DPA has for sometime been paying more
thanthe statutorymaximumin capital cases.
Now, KRS Chapter31 will becomeconsis

tentwith the currentreality of paying$50 an
hour with a maximumfee of $12,500. This
will also allow DPA to pay a higher sum
when funding is made available without
going backto changethe statute.

Conclusion

HB337 took effect July 15, 1998. 1 encourage
defendersandjudges to use the changesin the
statuteto improve the delivery of services to
indigentsaccusedandconvictedof crimes.

I encourageall participantsin the systemto help
collect additional revenueso that DPA’s vital
programmingcan continue while at the same
time protecting our clients from being wrong
fully incarceratedfor their indigency.

I welcome any suggestions from defenders,
judges and anyoneelse who has any ideas on
both how to implementHB337 and how to im
prove KRS Chapter31 by amendmentsin the
2000 Kentucky GeneralAssembly.

ErnieLewis,Public Advocate
100 FairOaks Lane,Suite302
Frankfort, Kentucky 40601
Tel: 502 564-8006,ext. 108
Fax: 502 564-7890
E-mail: elewis@mail.pa.state.ky.usU

The Department of Public Advocacy presents

‘, KENTUCKY’S 2" LITIGATION PERSUASION INSTITUTE
.1, KentuckyLeadershipCenter,Faubush,Kentucky

October4-9, 1998

Three Tracks: Trial, Appeal, Post-Conviction
Eachwill focus on practical persuasionskills for successfullitigation with daily lecturesand small grou
practicesessionswith feedback.

For a brochureor moreinformationcontact: Tina Meadows,Education& Development
Departmentof Public Advocacy
100 Fair OaksLane, Suite302
Frankfort,Kentucky 40601
Tel: 502 564-8006;Fax: 502 564-7890
E-mail: tmeadows@mail.ea.state.ky.us

OpenOnly to Criminal DefenseAdvocates
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NEw LEGISLATION:
THE 1998 GENERAL ASSEMBLY

THE GOVERNOR’S CRIME BILL

HB 455 - SENTENCING

* Probationmust be grantedunlessone of the
factorsis found.

* New law does not changeKRS 533.060 or
KRS 532.045prohibitionson probation.

* If probationis not granted,probationwith an
alternativesentencingplan must be granted
unlessthe court finds:

* There is a likelihood the defendantwill
commit a classc or d felony, or thereis
a substantialrisk he will commit a class
a or b felony.

* The court cannot find that there is a
likelihood ofthe defendantcommittinga
classc or d felony wherethe defendant
has no felony record, or wherethe de
fendant’sfelony is over 10 yearsold, or
wherehe was releasedfrom hisprevious
felony for over 10 years.

* The court can alsoorder probationwith al
ternatives:

* 12 monthsat a halfway house;
* 12 months home incarcerationwith or

withoutwork release;
* 12 monthsin jail with or without work

release, community service, or other
program;

* Residentialsubstanceabusetreatment;
* Other counseling, rehabilitation, or

treatment;
* The court must set otherconditionsun

der each of thesealternatives,including
work, restitution,and stayingaway from
the victim.

* The court mayusea community corrections
programunderKRS 196.

* The court may sentencealternatively to a
community-based, faith-based, charitable,
church-sponsored,or nonprofit residentialor
nonresidential counseling and treatment
program.

* The jailer may deny work releaseto classd
felons for violating jail rules.

* The presentenceinvestigation report must
identif’ the counseling, treatment, educa
tional, andrehabilitationneedsof the defen
dantandthe programseitheravailableor not
to meetthe needs.

* KRS 532.210is amendedto allow the sen
tencing court to place nonviolent felons as
well as misdemeanantsto home incarcera
tion.

VIOLENT OFFENDER SENTENCING

* Violent offendersunder KRS 439.3401must
serve85% insteadof 50% of their sentence
before being paroled, irrespective of any
good time credit.

* Violent offendersmay havea greatermini
mum parole eligibility datethan otherswith
longer sentences,including life.

* Paroleeligibility on a violent offender with
a life sentenceis 20 years.

* ClassA felonies are punishableby 20-50
yearsin prison.

* Maximumstackingof sentencesis limited to
70 years.

* Sentencingjudge doesnot haveto consider
probation,conditional discharge,or proba
tion with an alternativesentencingplan for
violent offendersunder KRS 439.3401.

* KRS 439.3401 is amendedto require the
court to designate in its judgement if the
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victim suffered death or serious physical
injury.

* Violent offendersmay not receivegood time
under KRS 197.0451 other than educa
tional credit.

* Violent offendersmay receiveexceptionally
meritoriousgoodtime.

* This appliesto offensescommittedafterJuly
15, 1998.

PERSISTENT FELONY OFFENDERS

* First degreepersistentfelons are eligible for
probation, shock probation, or conditional
dischargeonly where all of their offenses
are Class D felonieswhich do not involve
violenceagainsta person.

* A first degreepersistentfelon convictedof a
ClassA, B, or C felony still must serve 10
yearsbeforeparoleeligibility.

* A violent first degreepersistentfelon is eli
gible for paroleonly as providedunder KRS
439.3401.

* Seconddegreepersistentfelons are eligible
for probation, shock probation, or condi
tional dischargewhere all of their offenses
area nonviolentClassD felonies.

* Violent seconddegreepersistentfelons are
only eligible for paroleas provided in KRS
439.3401.

PRETRIAL DIVERSION

* Pretrial diversionprogramsare to be estab
lished by the circuit judge in eachjudicial
circuit.

* Eligible personsare those chargedwith a
ClassD felony who arenot sex offendersin
eligible for probation under 532.045 and
who have no felony within 10 years nor
havebeenon probationor parole from a fel
ony convictionwithin 10 years.

* Diversion is possible only I time every 5
years.

* The defendantappliesfor diversion.
* The defendantmustpleadguilty.
* The Commonwealth’s Attorney makes a

recommendationto the court.
* The court has the discretion to approve or

denydiversion.

* Diversion lasts for the sameperiod as pro
bationunderKRS 533.020.

* The court may place conditions similar to
probation,including restitution.

* Revocation occurson motion of the com
monwealth upon notification by probation
andparole.

* Revocation hearings are the same as for
probationrevocationhearings.
This is felony diversiononly.
Misdemeanordiversion programsmay con
tinue as theyareatpresent.

PRERELEASE PROBATION

* - Prereleaseprobationwill allow an inmateto
petition the sentencingcourt for release.

* DOC will write eligibility regulations.
* DOC must recommendrelease.
* The court setsprobationconditions, includ

ing the possibilityof ahalf-way house.
* The period of probationcannotexceedthe

maximumexpirationdate.
* There is no hearingrequirement,nor is the

appointmentof counseladdressed.

GERIATRIC PAROLE

* KRS 439.3405is amendedto allow the pa
role boardto releasean inmatewith a severe
chronic lung disease,end-stageheart dis
ease,severeneuro-musculardiseasesuch as
ms, limited mobility dueto paralysisas are
sult of strokeor trauma,or who is dependent
on externallife support systems.

THE DEATH PENALTY

* Life without parole is an option in a capital
casewherean aggravatingcircumstancehas
beenfound.

* An additional aggravatingcircumstanceis
added to KRS 532.025: offender murdered
victim when an EPOor DVO or othersimi
lar protectiveorderhadbeenentered.

* The 532.055 ruleshavebeenapplied to KRS
532.025.
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* Victim impactevidencecomesin.
* The defendantmay put on evidenceof

mitigation and leniency.
* Includes the nature of the prior offense,

juvenile records,parole information.
* This is ripe for a challengeunderPerdue

v. Commonwealth,Ky., 916 S.W.2d 148
1996.

* Procedureshave been establishedfor com
petencyto be executed.

* A condemned person must have the
ability to understandthat they are about
to beexecutedandwhy.

* If the condemnedpersonis insane,he is
to be transferredto KCPC until he is
saneenoughto be executed. The treat
ing psychiatristreportsoncemonthly on
whetherthere is a substantialprobability
thatthe condemnedwill becomesane.

* The procedureschallengingcompetency
to be executedbegin with a motion for a
stay filed in the circuit court of the
county where the condemnedperson is
incarceratedor was convicted. The mo
tion must be supportedby 2 affidavits,
apparentlyby any person.

* The court appoints 2 licensed mental
healthprofessionalsto evaluatethe con
demnedand submit a report within 10
days.

* The court holds a hearingto determine
the competencyissue.

* The court uses a preponderancestan-
dard.

TRUTH IN SENTENCING

* Victim impactevidenceis admissiblein the
penaltyphaseof a felony trial.

* Victim is definedin KRS. 421.5001.
* The authorizedvictim impact evidence

includes the description of the nature
and extentof any physical, psychologi
cal, or financial harm suffered.

* This opensup requestsfor discoveryof
the victim, including potential areasof
cross-examination.

* The defendantmay put on evidencein miti
gationand in supportof leniencyat the pen
alty phaseof a felony trial.

* The previouslimitation on the meaning
of mitigation hasbeeneliminated.

* Mitigation and leniency should be used
in their broadestterms.

* Thepenalty phaserules for felony trials now
appliesto capital trials.

CRIMINAL JUSTICE COUNCIL

* Council createdto be primaryplanningbody
for criminal justicesystem.

* Placedin justice cabinetfor administrative
andsupport.

* Reports to governor and LRC 6 months
prior to regularsession.

* Requiredto reviewandreporton:

* Administration of criminal justice sys
tem.

* Rightsof crime victims.
* Sentencingissues.
* Capitallitigation
* Comprehensivegang strategy.
* Penalcode
* Classefelony
* Involuntary commitment for convicted

sexualpredators.
* Hatecrimes

* Makes recommendationsto justice cabinet
on grants.

* Developsmodelcriminal justiceprograms.
* Disseminatesinformation on the criminal

justice systemandcrime trends.
* Works with communitieson gangproblems.
* Provides technical assistanceto criminal

justiceagencies.
* Reviews proposedcriminal justice legisla

tion.
* KACDL representativeand public advocate

included.
* Executivedirector to be appointedby sec

retaryofjusticecabinet.
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RESTITUTION

* Restitution requirements are made more
strict.

* Not subjectto suspensionor non-imposition.
* Required for pretrial diversion, probation,

shock probation, conditional discharge,or
alternativesentencing.

* Mandatedas a condition of probation and
parole.

* Sanctionsfor nonpaymentare to be insti
tuted.

* Defendantnot to be releasedfrom probation
or parole supervision until restitution has
beenpaid.

* Defendantwho is on parole and who has
failed to pay maybe held in contempt.

* The time for probation,parole or a serveout
maybe extendedwhen nonpaymenthasoc
curred.

JUVENILE LAW

* DJJ may form local juvenile delinquency
preventioncouncils.

* Councilscreatejuvenilejusticeplan.
* DPA is involved in the councils.

* DJJdevelopsstatewidedetentionprogram.

* Includes pre and post-adjudicationde
tention facilities.

* DJJ createsalternativesto pre and post-
adjudicationdetentionandfollow-up.

* Dii has accessto all educationalrecordsof
juveniles in facility, program, or informal
adjustment.

* Juvenileschargedwith capital, class a or b
feloniesheld in securedetentionfacilities.

* Juvenileschargedwith other offenses, or
detainedafter a detention facility, will un
dergo security assessmentat site of deten
tion and beplacedin appropriatefacility.

* DJJ must place adjudicatedchild within 35
daysinsteadof 7. KRS 635.060.

* Statusoffendersnot to be placedin DJJ fa
cilities for public offendersunlessCFC,DJJ,

and the court agreethat the placementis in
the bestinterestof the child.

* No child ten 10 or under to be placed in
DJJpublic offenderfacility.

* KRS 635.020 is amendedto allow the auto
matic firearm transferto apply irrespective
of the remainderof Chapter600.

* Evidenceof participationin a gangis added
as afactor in the transferdecision.

* Sex offender registration now applies to
youthfttl offenders.

* When a child is chargedwith or adjudicated
guilty of an offense involving a controlled
substance,deadly weapon,or physical in
jury, the juvenile court is requiredto notify
the schoolprincipal.

* KRS 530.064is amendedto include illegal
controlled substancesother than marijuana
in the definition of unlawful transactionwith
aminor in the first degree.

* KRS 530.065 is amendedto include illegal
controlled substances activity involving
marijuana in the definition of unlawful
transactionwith a minor in the secondde
gree.

* KRS 640.010is amendedto includepartici
pation in a gang as an additional factor in
the transferdecision.

SEX OFFENDERS

* Sex offenders must complete treatment or
havegoodtime deniedthem.

* Sex offender who does not completetreat
mentmustserve-outsentence.

* 3 year period of conditional discharge is
addedto sentencesof all sexoffenders.

* Conditionaldischargeis supervised.
* DOC may require education,treatment,

or testing.
* Violation of conditional dischargecan

lead to revocation to serve remaining
time on the conditionaldischarge.

* Sexoffenderregistrationhasbeenexpanded.

* Sexoffenderis definedas a personcon
victedof a sex crime who suffersfrom a
mentalor behavioralabnormalityor per-
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sonality disorder characterized by a
pattern of repetitive, compulsive be
havior that makesthe offender a threat
to public safety.

* Applies to youthful offenders.
* A sex offenderrisk assessmentadvisory

board has beencreated. This board cer
tifies providers who conduct sexual of
fender risk assessmentsor presentence
assessments,or assessmentsrelated to
probationor conditionaldischarge.

* A high risk sex offenderclassificationis
created. Theseoffendersmust be regis
tered for life. A high risk sex offender
is onewho meetsthe criteria established
by the sex offender risk assessmentad
visory board that have been demon
strated to correlate with a high risk of
recommittingasex crime.

* Notification for high risk sex offenders
includesthe generalpublic.

* Notification for low and moderaterisk
sex offendersincludeslaw enforcement,
victims, KSP; notification for moderate
risk sex offenders includes agencies
serving individuals with similar charac
teristicsto the previousvictim.

* Low and moderaterisk sex offenders
mustregisterfor 10 years.

* The sentencingcourt orders a sex of
fender risk assessmentby a certified
provider. Communicationsmadeduring
the sexualoffender risk assessmentsare
privileged from disclosure in civil or
criminal proceedingsunless the defen
dant consentsor unlessthe communica
tion is relatedto an ongoingcriminal in
vestigation.

* The sentencingcourt holds a hearingto
determinethe risk assessment.

* The sexoffender hasaright to counsel.
* The court reviews the recommendations

of the provider along with victims’
statements.

* The court issues findings of fact and
conclusionsof law.

* The order designatingrisk is subject to
appeal.

* A high risk sex offender may petition
the court for relief from registration 10

years after the date of dischargefrom
probation,parole,or releasefrom incar
ceration. The court must hold a second
hearing. The offender may repetition
the court for relief 5 yearslater.

* New sectionof KRS 431 createsa causeof
action for the victim of a sexcrime.

VICTIMS

* KRS 421.500-421.575namedthe Kentucky
Crime Victim Bill of Rights.

* Victim may not challenge a charging
decisionor aconviction.

* Victim maynot obtaina stay of trial or a
new trial.

* Victim definition under KRS 421.500
expandedto include being the victim of
stalking, unlawful imprisonment,use of
minor in sexual performance,unlawful
transactionwith minor first, terroristic
threatening,menacing, harassingcom
munications,intimidatingwitness.

* Victim accessto juvenile’s recordsclarified
and extended.

* Victims to be consulted by the common
wealthon conditionsof release.

* A victim or victim’s advocateis to be on the
5 member crime victims compensation
board.

* Victims may file a claim with the crimevic
tims compensationboard within 5 yearsof
the crime.

* Funeral expensesraised to $5000 under
crime victims compensation.

* Crime victim fee raisedfrom $10 to $20.
* Attorney General’soffice is requiredto de

velop and administera program for the pro
tectionof crime victims, witnesses,andtheir
families.

* Includes physical protection, security
measures,andshort-termrelocation.

* Victims of sex crimeshavea causeof action
underKRS 431.
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202A NOTIFICATION

* KRS 202A is amendedto require notifica
tion by the institution to law enforcement,
the prosecutor,andDOC.

* Institution has the responsibility to notify
law enforcement,the prosecutor,and DOC
whena violent offenderescapesfrom the fa
cility.

* DOC must notify victims who have madea
notification requestof the dischargeor es
capeof apatientfrom afacility.

METHAMPHETAMINE

* Methamphetamine is included in KRS
218.1412 - KRS 218.1416with Schedule I
andII narcoticdrugs.

* Createsthe crime of manufacturing meth
amphetamine.

* Manufacturingmethamphetamineis a Class
B felony for the first offense and ClassA
felony for secondandsubsequentoffenses.

* Trafficking in methamphetamineis a Class
C felony for the first offense and Class B
felony for secondandsubsequentoffenses.

* Possessionof methamphetmineis a ClassD
felony for the first offenseand Class C fel
ony for secondandsubsequentoffenses.

HATE CRIMES

* Sentencingjudge mayfind a personto have
committedahatecrime.

* If person intentionally becauseof race,
color, religion, sexual orientation, or
national origin commitsone of 27 enu
merated crimes including assault,kid
napping, sexual offenses, arson and
otherproperty damage,andriot anddis
orderlyconduct.

* Determinationis madeat sentencing.
* Court must determinethat hate crime was

primary factor in the defendant’scrime.
* The judge may use the finding to deny pro

bation, shock, probation, conditional dis
charge.

* The finding may be used to deny or delay
parole.

* Crime of institutional vandalism is created
underKRS 525.

* It is aClassD felony.
* Occurs when because of designated

factors person knowingly vandalizes,
defaces,damages,or desecratesobjects.

GANGS

* The sentencingcourt may sentenceto an
additional 1-3 years where ‘a defendant

- commits an enumerated felony while in
furtheranceof criminal gangactivity.

* This additional sentenceis discretionary
with thejudge.

* This sectionapplies to violent offenses,
criminal gang recruitment,andtraffick
ing in destructive devices or booby
traps.

* Criminal gang activity meansa groupof 5 or
more peoplehavingat least4 of thesechar
acteristics:

* Self-proclamation
* Commonname
* Commonidentifying hand or body signs

or signals
* Common identifying mode, style, or

colorof dress
* Identifyingtattooor body marking
*

Organizationalstructure
* Claim of territory
* Initiation ritual

* Criminal gang recruitmentis a classa mis
demeanorfor the first offense,and a classd
felony for secondandsubsequentoffenses.

* Definedas soliciting or enticing another
personto join a gang;

* Also defined as intimidating or threat
eninganotherpersonbecausethe person
refusesto join a criminal gang, or has
withdrawn from the gang, or hasrefused
to submitto a gangdemand.
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* It is not adefensethat:

* One or more gang members are not
criminally responsiblefor the offense;

* One or more gang membershave been
acquittedor not prosecuted;

* The defendanthas been chargedwith,
acquitted,or convictedof a gang-related
offense.

* The gang membersdo not know each
other;

* The gangchangesmembership;
* The gang is in an arm’s length arrange

ment with eachother.

* Evidenceof participationin a gang is oneof
the9 factorsto be consideredby thejuvenile
court in the transfer decision under KRS
640.010.

FILING AN ILLEGAL LIEN

* Crime of filing an illegal lien is created.
* Filing an illegal lien is a Class D felony for

the first offense,ClassC for secondoffense,
andClassB for the third andsubsequentof
fenses.

BAIL

* KRS 431.520and431.525amendedto allow
the court to orderpersonswith a history of
controlled substanceor alcohol abuse to
submit to periodic testing as a condition of
bail.

* Court may order personto pay for the test
ing.

* Testing fee for indigentsmaybe waived by
the court.

* AOC will establish pilot programsto im
plementthissection.

COSTS

* Crimevictim fee raisedfrom $10 to $20.

* Court costs raised from $55 to $75 to
includethe crime victim fee.

* The crime victim fee cannotbe probated
or suspended.

* 5% fee is to be paid to the circuit clerk to
defray the administrativecosts of collecting
restitution.

* There is a diversionfee basedupon the abil
ity of the defendantto pay. The fee is to be
set at an amount to defray all or part of the
cost of participatingin diversion.

* If the defendantcompletesthe diversionary
period, the conviction is listed as "dis
missed-diverted."

* It is not acriminal conviction
* It is not admissibleas evidence in any

courtproceeding.

* The probationandparolesupervisionfee has
beenraised to a maximumof $2500per year
on a felony and $500 per year on a misde
meanor.

* Personsin jail on a classd felony must pay
work releasefees to thejailer.

* Personsgranted prereleaseprobation must
pay for the cost of lodging at a half-way
house and the costs of probation supervi
sion.

* Sex offenderspay for the sex offender risk
assessmentbasedupon their ability to pay.

* Criminal garnishmenthas beencreatedun
der KRS 532 for fines, court costs, restitu
tion, andreimbursement.

* All financial obligationsare combined
into a singleorderof garnishment.

* Paymentof restitutiontakesprecedence.
* Circuit clerk disburses all collected

moneys. Circuit clerk collects a $2.50
fee from eachaccount.

* Failure to comply with the terms of the
criminal garnishmentordermayresult in
contempt.

* A lien against real property of a convicted
personowing fines, court costs, restitution,
or reimbursementis createdunder KRS 532.

* Reimbursementof expensesassociatedwith
incarceration, including medical expenses,
food, and lodging, may be orderedby the
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sentencingcourt upon conviction of non-
statusjuvenile offense,moving traffic viola
tion, criminal violation, misdemeanor,or
classd felony. KRS 532.

* It is unclearunderthe actwhetherthis is
discretionaryor mandatory.

* Local governmentmay require co-pay
for medical treatment;sentencingcourt
may require reimbursementof medical
expenseswhile incarcerated.

LAW ENFORCEMENT

* KRS 189.393 amendedto make attempting
to eludea classmisdemeanorunlessdefen
dant is fleeing the commissionof a felony.
If the defendantis convictedof the felony,
the attempting to elude becomesa class a
misdemeanor.

* KRS 189.393is amendedto be confined
to personsdisregardingsignalsfrom of
ficers who are directing traffic. It in
cludesawantonmentalstate.

* A new crime of fleeing or evadingpolice is
createdin KRS 520.

* l’ degreeis the knowing or wanton dis
obedienceof a direction to stopa motor
vehicle when fleeing from domestic
violence, while driving DUI or while
under DUI suspension,or while creating
the substantial risk of serious physical
injury or death. Also includesa pedes
trian who disobeysan order to stop un
der similar circumstances. l’ degreeis
aClassD felony.

*
2d degreeoccurswithout the aggravat
ing circumstancesof l degree. It re
placesresistingan order to stop a motor
vehicle now containedin KRS 520.100.
2" degreeis aClassA misdemeanor.

* A new crime of disarming a peaceofficer is
created.

* It is defined as removing a firearm or
otherdeadly weapon from a peaceoffi
cer, or depriving them of their weapon,
while the officer is acting within the
scopeof their official duties.

* A defenseis that the defendantdid not
know nor could havereasonablyknown
the persondisarmedwas a police offi
cer.

* A defenseis the officer was engagedin
feloniousconduct.

* Disarminga peaceofficer is a class d
felony.

* A new crime of impersonatinga peaceoffi
cer is created.

* Defined as pretendingto be a peaceof
ficer with intent to induce another to
submit to the pretendedofficial author
ity.

* Impersonatinga peaceofficer is a Class
Dfelony.

* University police officers, urban county
officers, and full or part-time sheriffs, in
cluding bailiffs, are entitled to receiveclef
funds.

* KSP, city, county, and urban-countypolice
officers, deputysheriffs, stateor public uni
versity safety and security officers, school
security officers, airport safety and security
officers, ABC field representativesand in
vestigations, insurancefraud investigations
all must be certified by the Kentucky law
enforcementcouncil.

* Deputy coroners,deputy constables,deputy
jailers, certaindeputysheriffs, privatesecu
rity officers amongothersmayupon request
of their agencybe certified.

* Sheriffs, coroners,constables,andjailersare
exemptfrom certification requirements.

INFORMATION SYSTEMS

* Kentucky unified criminal justice informa
tion system establishedas joint effort of
criminal justice agenciesother than DPA
andcourts.
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* System to be designed, implemented,
and maintained by criminal justice
council committee.

* Purpose of the system is to facilitate
sharing of existing information, and to
createa consistentinformationsystemin
the future.

* Automatedfingerprint identification system
to be designed, implemented, and main
tainedby KSP.

* All detention centerswill have finger
print equipment.

* All persons arrested or detained, in
cludingjuveniles,shall be fingerprinted.

* Dii, CHR, DOC, AOC, KSP responsiblefor
recording data for centralizedcriminal his
tory recordinformationsystem.

* DJJ providesaccessto law enforcement.

* Law enforcementgenerallyrequiredto share
informationmaintainedonjuveniles.

* Educational institutionsrequiredto provide
recordson all juvenilesconvictedby a court
subjectto confidentialityrestrictions.

* Criminal justice council designs an auto
matedwarrantsystem.

MISCELLANEOUS

* Theft by deceptionchargesunder $100 will
resultonly in the issuanceof a summons;a
warrant is authorizedonly if the defendant
fails to appear, or if the judge finds that
basedupon the defendant’srecord an arrest
warrant is necessaryto ensurethe defen
dant’spresence.

* DUI with a BA of 0.18 mandatesa sentence
of 7 days, to serveat least 5 days,for a
offense.

* DUI 3’ is a ClassD felony wherethe BA is
0.18 or above.

* Hunting under the influence of alcohol is a
crime under KRS 150 to be punishedby a
fine of $25 to $200 and/or up to 6 monthsin
jail.

* KRS 520.OlO3 is amendedto include any
quantity of alcohol in the definition of dan
gerouscontraband.

* KRS 520.0105is amendedto removethe
knowing mentalstate from the definition of
escape.

* A person found guilty of certain felonies
while wearingbody armorandarmedwith a
deadly weaponis not eligible for probation,
shock probation, parole, conditional dis
charge,or otherform of earlyrelease.

HB 27- LETHAL INJECTION

* Every executionshall be by lethal injection
for thosepeopleconvictedafter the effective
dateof the act.

* Peopleconvictedbeforethe effectivedateof
the act may choosebetweenlethal injection
andelectrocution.

* 3 membersof the victim’s family may at
tendan execution.

SB 171 - RACIAL JUSTICEACT

* No personmaybe subject to deathsentence
soughton the basis of race.

* Defendantmust statewith particularity how
evidencesupportsclaim that racial consid
erationsplayed a significantpart in the deci
sionto seeka deathsentence.

* The defendantmayprove race was the basis
of the decisionto seeka death sentenceby
statisticalevidenceor otherevidence.

* Statisticalevidencemayconsistof evidence
that death sentenceswere sought signifi
cantly more frequently against personsof
one race, or soughtmore frequently against
defendantswhosevictims wereof onerace.

* The decisionis madeby the trial court at a
hearingprior to trial.

* The defendanthas the burden of proof by
clearandconvincingevidence.

* The statutedoesnot operateretroactively.

HB337

* Public defenderadministrativefee is raised
from $40 to $50.
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* Clerks receive $2.50 from every fee col
lected.

* Administrative fee is to be convertedto a
civil judgment.

* Hourly and maximum rates for assigned
counselare eliminated. Prevailing ratesare
to be set by the public advocate.

* Defensecosts for inmates,so-calledLincoln
County cases,are to be paidfrom the super-
fund.

* JeffersonCounty is included in the super-
fund.

HB 537 - DEPOSITIONS

* Depositionsare not to be taken by parties,
relatives, employees,personswith a finan
cial interestor their relatives, employees,or
attorneys,or attorneysof parties.

* Employeesof attorneys may take deposi
tions.

* Depositions taken in violation of this new
law are void, and the person taking the
deposition is guilty of a class b misde
meanor.

SB 74-CRIME STOPPERS

* A $1 fee is addedto court costs in counties
wherea crime stoppersorganizationhasen
teredinto a written agreementof affiliation
with the county.

* Applies to misdemeanorsor violationsother
than violations of KRS 186, 187, 188, 189,
or 189a.

HB325

* HB 325: coroners are to perform post
mortemexaminationson executedprisoners.

* Canteensat privateprisonsmust be usedfor
thebenefitof prisoners.

* DOC may imposea fee on prisoners’use of
medical and dental facilities, based upon
their ability to pay.

* OpenRecordsAct is only availableto pris
onersfor recordspertaining to that individ
ual whenrequestis to DOC.

* Approved monitoring devicesmay be used
by probation and parole officers. The pro-

bationeror paroleemaybe requiredby DOC
to pay for the monitoringdevice.

HB 544 - FAMILY COURTS

* 8 family court pilot projectsare established
in McCracken,Warren,Pulaski, Rockcastle,
and Lincoln, Franklin, Madison, and Clark,
Boone and Gallatin, and Floyd and Pike
Counties.

* 9 additional circuit courtjudgeshipsare es
tablished.

* 3 new district judgeshipsare established.
* Eachfamily courtjudge establishesa family

court council.
* Family courtjurisdiction includesbut is not

limited to domesticor family issuesor dis
solution of marriage,child custody,visita
tion, support and equiptable distribution,
adoption andtermination of parental rights,
domestic violence, including EPOS, non-
criminal juvenile mattersincluding juvenile
mental inquestsand self-consentabortions,
paternity and URESA, dependency,abuse
andneglect,andstatusoffenses.

HB9O-
ASSAULT OF SPORTSOFFICIAL

* A new crime of assaultof a sportsofficial is
created.

* Defined as intentionally causing physical
injury to a sportsofficial performing sports
official duties, or to a sportsofficial arriving
or leavingan athletic facility wherea sports
eventis occurring.

* ClassA misdemeanorfor first offense,Class
D felony for second and subsequentof
fenses.

* Class D felony if the defendantassembles
with 5 or more personsfor the purposeof
assaultingasportsofficial.

HB81-
ASSAULT OF SERVICE ANIMAL

* The crime of assaulton a serviceanimal in
the first degreeis created.

Page26



TheAdvocate,Vol. 20, No.4 July 1998

* Definedas intentionally and knowingly
killing or causingdebilitating physical
injury to a serviceanimal.

* ClassD felony.

* The crime of assaulton a serviceanimal in
the seconddegreeis created.

* Defined as intentionally and knowingly
causingphysical injury to a serviceani
mal.

* ClassB misdemeanor.

* Service animal includes bomb detection
dogs, narcotic detectiondogs, patrol dogs,
tracking dogs, search and rescuedogs, ac
celerantdetectiondogs,cadaverdogs,guide
dogs,andpolicehorses.

* The offenseoccurswhetherthe animal is on
duty or not.

HB 115-THEFT OF DRUGS

* Crime of theft of a legend drug, that is a
drug requiringa prescription,is created.

* Doesnot includecontrolledsubstances.
* Classd felony if legend drug is worth

$300 or less.
* Classc felony if legend drug is worth

more than $300, or if the offense is a
secondor subsequentoffense.

* The crime of theft of a prescriptionblank is
created.

* Theft of a prescriptionblank is a Class
D felony for first offense, Class C fel
ony for secondor subsequentoffenses.

* Criminal possessionof a prescription
blank is a ClassA misdemeanorfor the
first offenseand ClassD felony for sec
ondor subsequentoffenses.

* Trafficking in prescription blanks is a
Class A misdemeanorfor the first of
fenseand Class D felony for secondor
subsequentoffenses.

* Forgeryof aprescriptionis a ClassD felony
for first offense, ClassC felony for second
andsubsequentoffenses.

* Criminal possessionof a forgedprescription
is a class misdemeanorfor a first offense
and Class D felony for second and subse
quentoffense.

* Possessionof a legenddrug without being
prescribedis a ClassB misdemeanor.

* Theft of a controlledsubstanceis a ClassD
felony if controlledsubstanceis worth $300
or less.

* Theft of a controlledsubstanceis a ClassC
felony if worth more than $300 or if second
or subsequentoffense.

HB 689 - JUVENILE JUSTICE

* A child must consultwith an attorneyprior
to waiving separateadjudicationand dispo
sition hearings. Dii also has to consentif
thedispositionis to be commitment.

* Statusoffendersmay not be convertedinto
public offenders by committing status of
fenses.

* A child may not be committedas a public
offenderas aresultof contempt.

* A committed child who escapes or is
AWOL shall be returnedto Dii.

* A preliminary revocation hearing for a
committedchild shall beheldwithin 5 days.

* An administrativehearing for a committed
child shall be held within 10 days of the
preliminaryrevocationhearing.

* Automatic transfer children may be com
mitted to DOC by the sentencingcourt on
Dii motion as a result of escape,violent be
havior,or otherdisruptivebehavior.

* Other youthful offendersmaybe sentby the
sentencingcourt to a DOC facility on mo
tion by Dii after a finding that the youthful
offender is mentally ill, dangerousto him
self or others, and cannot be adequately
treatedin the DJi facility.

* Youthful offenderswho havebeen commit
ted to DOC cannot later be placedin a DJJ
facility.

* Youthful offender parole violators shall be
incarceratedin a securejuvenile detention

Page27



The Advocate,Vol. 20, No. 4 July 1998

facility until 18; they shall be transferredto
DOC at 18.

OTHER

* HB 188: amendsKRS 532.045 to include
classified school employeesand certified
school employeesin the definition of per
sonsin a"position of authority."

* SB 36: amendsKRS 209.990to providethat
the wanton abuseor neglectof an adult by a
caretakeris a Class D felony; the reckless
abuse or neglect of an adult is a Class A
misdemeanor;the knowing exploitation of
an adult resultingin morethan a$300 loss is
a ClassC felony; the wantonor recklessex
ploitation of an adult resulting in a more
than a $300 loss is a Class D felony; the
knowing, wanton, or recklessexploitationof
an adult resulting in a loss of $300 or less is
a ClassA misdemeanor.

* HB 1: KRS 235.240is amendedto prohibit
the boatingunderthe influenceof alcohol or
controlled substances.The presumptionof
consentto give a test is created. Penalties
are $lOO-$250 fine for the first offense,
$250-$500 for the second offense, $500-
$1000 or 30 daysin jail for the third or sub
sequentoffenses.

* SB 146: Purchasingtobaccounder the age
of 18 becomesastatusoffense.

* SB 83: The identity of informantsof child
abuseunder KRS 620.050 is not to be di
vulged without a court order finding that the
informant knowingly made a false report.
The identity maybe revealedto law en-

forcementwith a legitimate interest in the
case.If the subjectof the chargepublicly re
veals the confidentialmatter,the confidenti
ality is waived and the matter may be dis
closed if in the best interestof the child or
necessaryfor the administrationof the cabi
net’s duties.

* KRS 304.47-020 is amendedto make the
engagingin fraudulent insuranceacts on a
continuing basis a violation of the criminal
syndicatestatute.

* SB 119 makesthe illegal obtainingof wire
less communicationsservices the crime of
theft of services.

* SB 34 createsthe classc felony of tamper
ing or interferingwith a horserace,which is
definedas intentionally influencing the out
comeof a horseraceby usinga device,ma
terial, or substancenot approved by the
KentuckyRacingCommission.

* SB 76: Sentencingcourt may require the
probationerto make a paymentto dare or
someothertreatmentor preventionprogram.

* HB 736: 2 part-time parole board members
are addedto the parole board. Victims of
class d felonies may submit comments in
personor in writing to the paroleboard.

* HB 490: Committed juveniles are to be
transportedby the sheriffor jailer.

Ernie Lewis, Public Advocate
100 Fair OaksLane, Suite302
Frankfort, Kentucky 40601
Tel: 502 564-8006,ext. 108
Fax:502 564-7890
E-mail: elewis@mail.pa.state.ky.us
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TRUTH IN SENTENCING:
REAL CHANGES FROM THE CRIME BILL

The legislative sessionthat recently completed
its work madesignificant changesin the law for
the criminal defensepractitioner. Many of these
changesare in the Crime Bill, House Bill 455,
including some of the most significant changes
made in KRS 532.055,also known as Truth in
Sentencingsince its passage.All trial attorneys
should study the changesclosely, andbe aware
of the enormousimpactthe changeswill haveon
the defensepractice.

Victim Impact Information

The first changethat will impact defendantsis
the addition of a section in the law allowing vic
tim impact information to be presentedto the
sentencingjury. Note the useof the phrase"may
offer" at the beginningof this section. Specifi
cally, the law provides for the jurors to hear
"The impact of the crime upon the victim, as
definedin KRS 421.500,includinga description
of the nature and extent of any physical, psy
chological, or financial harm suffered by the
victim...

The defense attorney must develop a pretrial
motion practiceto set the limits for this part of
the trial. The definitions in KRS 421.500indi
cate specific personswho can be a victim or
standin for a victim. Not everybodycan testify.
The court must first find the offered witnesses
meetthe statutorydefinitions.

Clients must be advisedthat the jurors that find
them guilty will hearvictim information. The
jurors settingthe sentencewill now hearinfor
mation that was previously seen only by the
Judge,often after the sentencewas determined.
The defenseattorney in advisingthe client can
not underestimatethe potential impact of this
change.

Leniency

The most positive change for the defendant
reads: "The defendantmay introduce evidence
in mitigation or in supportof leniency." The old
statutory languageaboutnegating the prosecu
tion’s evidenceand limiting defenseproof of no
significant criminal history is gone. With the
languagechange,the defenseattorneymustnow
look to the client as the foundation of prooffor
the penaltyphase.

What is it about this person that calls for leni
encyin sentencing?Is it job history, jail history
similar to Skipperv. SouthCarolina,476 U.S. I
1986 evidencein capital cases,family issues,
healthissues,victim of domesticviolence,good
deeds, lesser culpability, sorrow, potential for
rehabilitation? The list goeson. A list limited
only by our ability to show that which makes
this personqualify for leniency.

Leniency is a word with great possibilities. I
found it defined in Webster’s II New Revised
University Dictionary as the actof beinglenient,
not harsh,merciful.

Therecould not havebeena richer field to plant
in thenwas laid out in this statute. It is up to the
defenseattorneyto take the nextstepsto yield a
bumpercrop of fairer, more reasonedsentences
that take into account not only the criminal be
haviorbut alsothe natureandcharacterizationof
the person.

TIS and Capital Penalty Phases

Finally, the Legislature amendedsection three
by combining the non-capital phase with the
Penalty phase of capital trials under 532.080.
Thischangein conjunctionwith the new life
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without paroleprovision will alter deathpenalty
litigation in significant ways. However, for the
purposesof this article I have only noted the
change.

The New SentencingProvisions
Demand New Approaches

What should the defensepractitioner do with
these changes? I suggesta vigorous pre-trial
motion practicefor dealing with the victim im
pact evidence.A client centeredpenalty phase,
which maximizes the potential for mitigation
and leniency is the next step. Preparingdeath
penalty caseswith the changesin the penalty
phase in mind roundsout the steps the defense
practitionermust take.

For the last decade,we on the defensesidehave
not preparedpenalty casesfor all felony trials.
A statutethat left little room to focuson ourcli
ent and his situationstoppedus from presenting
full and fair information relevantto sentencing.
We must changeour approach. Let us begin
with the peoplemostaffectedby the outcomeof
the sentencingpart of anytrial, our clients.

Statutory Amendmentsto TIS Provisions

HB 455, Section Ill: KRS 532.055 is amended
to readas follows:

a Evidencemay be offered by the Com
monwealth relevant to sentencing in
cluding:

7. The impactof the crime upon thevic
tim,as defined in KRS 421.500,in
cludinga descriptionof the nature and

extentof any physical,psychological,
or financial harm suffered by thevic
tim;

b The defendantmay introduce evidence
in mitigation or in support of leniency{.,

Forpurpoe of this section,mitigating
evidencemeans evidence that theac

cusedhas no significant historyof
criminalactivity which may qualify him

forleniency. This section shall notpre
dudethe introductionof evidence which

negatesany evidence introduced
Commonwealth]and

3 All hearingsheld pursuantto this sec
tion shall be combinedwith anyhearing
provided for by KRS 532.080. [This

sectionshall not apply tosentencing
hearingsprovided for in KRS 532.025.]

Roger Gibbs, Assistant Public Advocate
DirectingAttorney
408 N. Main Street,Suite5
London,Kentucky 40741
Tel: 606 878-8042
Fax:606 864-9526
E-mail: rgibbs@mail.pa.state.ky.us
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FACTS ON THE JUVENILE DEATH PENALTY

THE 1997ABA CALL FOR A MORATORIUM ON EXECUTIONS IS BASED IN PART ON THE FACT
THAT THE STATESINCLUDING KENTUCKY CONTINUE TO SENTENCECHILDREN TO DEATH.

In the 1988 reportof theCriminal JusticeSectionof theABA, it was statedthat"The spectacleof oursociety
seekinglegalvengeancethroughexecutionof a child shouldnot be countenancedby theABA."

THE JUVENILE DEATH PENALTY IS RACIST
* 2/3rdsof the288 children executedin thenation’shistory were black.
* 100%of the40 children executedin the U.S. for thecrimesof rapeor attemptedrapewere black.
* 2/3rdsof children now on deathrow in theUnited Statesare black,including the oneindividual on Ken

tucky’s deathrow who committedhis crime as ajuvenile.
* Six of the sevenchildren executedin Kentuckyhistory havebeenblack.
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NEW LEGISLATION C .ONCERNING JUVENILES

There is quite a bit of new legislation affecting
juveniles that was enactedby the General As
sembly during the 1998 session. This article
will focus on changeswhich affect status and
public offenders. House Bill 89 containedan
emergencyclauseand is already in effect; the
othersignificant bills becomeeffective 7/15/98.
Anything with an * is alreadyin effect. Changes
areorganizedby topic.

Contempt

KRS 600.02040* has been amendedto ex
clude contempt from the definition of "public
offense action". Additionally, KRS 635.055*
has been amendedto specify that a juvenile
found in contemptof court maynot be commit
ted as a public offender as a result of that find
ing. Finally, KRS 630.010* has beenamended
by the addition of a new sectionprohibiting the

.2 conversion of status offenders into public of
fendersby virtue of statusconduct. Hopefully,
thesenew provisionswill drasticallyreduce the
numberof juvenilesbeing committedas public
offendersbecauseof contemptof court and will
end the practice of "boot strapping" status of
fendersinto public offendersthrough useof the
court’scontemptpower.

Counsel/SeparateDisposition

KRS 610.080*has beenamendedto specify that
a juvenile cannot waive separate disposition
unlesshe has consultedwith counsel. Moreover,
if the disposition is to be commitment, the
child’s waiver of separatedisposition is invalid
unlessthe Departmentof JuvenileJusticeDii
or the Cabinetfor Familiesand Children CFC
consents.This amendmentshould eliminatethe
"rocket docket" wherejuveniles, often unrepre
sentedby counsel, admit guilt at arraignment,
waive separatedisposition and are committed
within only a few minutes.

Detention

KRS Chapter441 hasbeenamendedto require
that all juvenilesarrestedor detainedin a juve
nile detentionfacility be fingerprinted. This in
cludesstatusoffenders. Variousamendmentsto
the statutesgive Dii significant authority over
juvenile holding facilities and securedetention
facilities and substantialpower in placing de
tained juveniles. KRS 600.020 l7* has been
amendedto include "an alternative form of de
tention" under the definition of "detain." KRS
610.265 2 b has been amendedto provide
that juvenileswho are not chargedwith capital
offenses,classA or B felonies,but are ordered
detainedshall be assessedby Dii and may be
placed in approveddetentionfacility or "pro
gram." Additionally, KRS 635.0604 and5
havebeenamendedto allow detentiontime to be
servedin a "detention program" authorizedby
DJJ. These amendmentsshould result in fewer
juvenilesheld in securedetentionfacilities and
moreassignedby DJJ to alternative, less secure
programs.

Commitment

KRS 635.0603 has been amendedto allow
Dii 35 days,rather than 7 days,to place a com
mitted child. KRS 610.115, which permitted
extendeddetention beyond the 7 days then
authorized after commitment, has been re
pealed.

Records

KRS 610.340has been amendedto include ad
judications which took place prior to the effec
tive dateof the actwithin recordswhich may be
disclosedto victims.

SchoolDiscipline

KRS 158.1502 has been amendedto require
local Boardsof Education which expel students
to provideeducationalservicesin an appropriate
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alternative program unless a finding can be
made by clear and convincingevidencethat a
studentposesa threatto the safety of other stu
dents or the school staff. KRS 158.1503 has
been amendedto permit schoolpersonnelto re
move immediately threateningor violent stu
dents from a classroomor school bus. KRS
158.1506 b has been amendedto provide
that, if an Admission and ReleaseCommittee
finds a special educationstudent’s behavior is
relatedto his disability, the juvenile maynot be
suspendedor expelled on the basis of the be
havior unlessthe currentplacementcan result in
injury to the child, otherchildren or educational
personnel. Finally, KRS 158.1507 statesthat
the suspensionof primarystudentsis to be con
sideredonly in exceptionalcaseswherethereare
safetyissues.

SchoolNotification

KRS 6 10.345 has been amended so that any
schoolemployeewith whom ajuvenile comesin
contact can be informed of information con
cerningthe petition filed against the child and
the adjudication for felonies and for misde
meanors involving drugs, deadly weapons or
physical injury. The notification is to be made
within 5 days.

Sex Offenders

KRS 635.500* has been extensively amended.
Previously,judgeshaddiscretion aboutwhether
to declare any juvenile a juvenile sexual of
fender. 635.5052 was amendedto distinguish
between felonies under KRS Chapter510 and
506.010 attempts and misdemeanorsunder
Chapter510. 635.510* requiresthat a child be
declareda sex offender if he is 13 or over and
convicted of a 510 felony, felony attempt
506.010, incest 530.020, unlawful transac
tion with a minor first degree530.064,or use
of aminor in a sexualperformance531.310. If
the child is under 13 or convictedof a misde
meanor,he be declareda juvenile sex of
fender. KRS 635.5102* is also amendedto
eliminate languagepermitting a juvenile to be
declareda sex offender prior to adjudication or
basedon use of force or pasthistory of sex of
fenses.

NOTE: KRS 635.505 2 still excludesthose
who are "actively psychotic" or "mentally re
tarded" from the definition of "juvenile sexual
offender."

StatusOffenders

A new status offense-purchaseof tobacco by
minors- has beencreatedby KRS 438.311. Ju
risdiction over this behavioris transferredfrom
the Departmentof Agriculture to the iuvenile
Sessionof District Court. Statusoffendersmay
be placed in DJJ group homes or lesser level
facilities if both CFC and Dii agree and the
court consentspursuantto 605.0901 c. As
mentionedpreviously,evenstatusoffenderswho
are lodgedin a detentionfacility will be finger
printedpursuantto KRS Chapter441.

SupervisedPlacementRevocation

KRS 635.100* concerningrevocationof super
visedplacementhasbeenamendedto includeall
juvenileson supervisedplacementto Dii rather
than only those on supervisedplacementfrom
residentialtreatmentfacilities. The amendments
also permitjuvenilestakeninto custodyafter an
allegedviolation of termsof supervisedplace
ment to be held in a Dii "facility, program or
contractfacility" rather than solely a treatment
facility. A preliminary hearing is to be con
ductedwithin five daysratherthan48 hours,and
the final hearing is to be conductedwithin 10
working days of the preliminary hearing. Fur
thermore,the hearing is to be conductedby a
hearing officer rather than a three member
board, and the hearing is exempt from the re
quirements of the Administrative Procedures
Act.

All of us who representjuveniles in statusand
public offensecasesshould shareour ideas and
experienceswith this new legislation.

Gail Robinson,AssistantPublic Advocate
JuvenilePost-DispositionalUnit
100 FairOaksLane, Suite302
Frankfort, Kentucky 40601
Tel: 502 564-8006,#220; Fax:502 564-7890
E-mail: grobinsoniniail.pa.state.ky.usU
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JUVENILE SUCCESSSTORIES:
How THE RIGHT To TREATMENT CAN WORK

To thoseof usplaying the role of juvenile public
defenderat the trial or post-trial stage,the words
"juvenile" and "success"or "successful treat
ment" maynot seem to belongin the samesen
tence. Howeverdim the headlinesof late have
been regardingjuveniles, there are manyjuve
nile successstoriesthat happeneveryday but do
not receivethe attentionthey deserve. Some of
theseare found in this article.

iuveniles who comeinto contactwith the court
systemin Kentuckyareentitled to treatment,not
punishment. KRS 600.010. Treatmentremains
the goal of the Kentucky Unified JuvenileCode
after the 1998 Kentucky Legislative session.
Both public offenders, who remain in juvenile
district court, and youthful offenders, who
have been transferredto circuit court, have a
"right to treatment reasonablycalculated to
bring about an improvement in [their] condi
tions." KRS 600.010d emphasisadded.
The right to treatmentapplies to all juveniles,
regardlessof the crime, the ageat the time of the
offense,or whetherthe juvenile is transferredto
adult court.

In the past year, there have been several in
stancesof juvenile clients, convictedas youthful
offenders, who have successfullycompleteda
treatment program and were then releasedon
probation at their eighteen year old hearings.
Some clients were representedby the Juvenile
Post-DispositionalBranchandsomewererepre
sentedby their trial attorneys. In somecases,
formal Alternative SentencingPlans were pre
paredand proposedto the court, while in others,
termsof probation were suggestedin court and
were ordered. Chargesas seriousas Rape,first,
were probated. Sentencesspannedfrom threeto
twentyyears.

In oneinstance,a client, M.D., was grantedone
year probation with an alternative sentencing
plan at his eighteenyear old hearing in Warren

Circuit court. Though M.D. was only fifteen
when convictedof WantonEndangermentin the
first degreefor shooting at the tires of a police
vehicle, he mademany changesduring the time
he was committedto a treatmentcenter. He was
transferredfrom the most securejuvenile treat
ment facility in the state to a minimum security
facility becauseof his low security rating and
progressin the facility. He ambitiouslyfinished
his high school diploma, passedhis GED, took
the ACT, and was awardeda full PelI grant to
Western Kentucky University. He will attend
school there this fall. Becausethe court date
was delayed for one month, the director and
counselorat the minimum security facility ar
rangedfor M.D. to be transportedto a job one
hour away,every dayfor onemonth, in order to
gain job experience. These two men attended
the hearing, eagerto inform the judge of the
progressmadeat the treatmentcenter.

Another youthful offender , J.J., was charged
with Robberyin the first degreeafter robbing a
cashier at a local "steak and egg" with an un
loadedpistol when he was sixteenyearsold. He
was sentencedto ten years. In the two years
before this robbery,i.J. had beenheadingdown
the wrong path. He went to schoolsporadically,
signed himself out of special educationclasses.
At the treatmentcenter, he was re-enrolled in
special educationclassesand did not haveone
disciplinary violation. His mother,who is deaf-
mute, came to visit every weekend. J.J. had a
shock probationhearingbut probation was de
nied on the basis that he hadcommitted a very
serious crime involving a gun. However, he
continuedto excel in his treatmentprogram. At
the eighteenyearold hearing,his motherwas the
primary witness and through an interpreterex
plained how she was very dependenton her son
for help. Shetold the court that she movedto a
nicer neighborhoodand would do anything the
court asked if her son could be probated. The
social worker submittedan affidavit stating that
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sheoverheardthe personwhosegun was usedin
the robbery tell anotherthat the gun was un
loaded. After hearingthe termsof probationthat
i.i. agreedto abideby, thejudge grantedproba
tion.

At the age of 14 years and 42 days, H..Z. com
mitted an impulsive act in an effort to obtain
moneyfor a cab ride homeand approvalfrom an
older friend. H.Z. and two other children stole
two toy guns from Hills DepartmentStore. These
harmlessplastic toys were then used in threesuc
cessiverobberies. H.Z. is a child who hasbeen
diagnosed with numerous disabilities over the
years: Tourette’s, learning disabilities, Attention
Deficit Hyperactivity Disorder,andemotionaland
behavioral disorders. Due to the then newly en
acted automatic transferstatute, H.Z’s casewas
transferredto circuit court. KRS 635.0204. Af
ter being told by his attorney than he would
probably get sixty years if he went to trial, H.Z.
pled guilty to one count of Robberyin the first
degree,and was sentencedto twenty years. After
a rough transition from detentionto a treatment
centerand a transferto anothertreatmentcenter,
HZ. met a counselor,a principal, and avolunteer
art teacherwho gaveH.Z. the opportunity to suc
ceed. H.Z. becamea role model for other resi
dents,excelledat school and developedhis enor
moustalentasan artist.

Working with his attorney,HZ. and other indi
vidualspreparedaprobationplan.H.Z.’s principal
traveledover 75 miles to meetthis a specialedu
cation coordinator to develop an IEP, the coun
selorhelped H.Z. prepareletters and testified on
H.Z.’s behalf, the art teachermadecalls to arrange
for continuedtraining and offeredto continuehis
trainingby openinghishometo monthly weekend
visits. Despitethe unclearstatusof probationeli
gibility of juvenile’s transferredunder the "fire
arm" provisionatthe time of hishearing,the court
grantedthe untimely motion for shockprobation,
showingcourt room personnelH.Z’s artwork and
remarkingthat he hadneverseenajuvenile have
suchsupportfrom so manypeople.

N.S., attheage of sixteen,was convictedin circuit
courtof Robberyin the first degree,andsentenced
to eight years. On the sameday N.S. was to ap
pearbefore the court for his hearingafter turning

eighteen,the Court of Appeals held that youthful
offenders transferredunder KRS 635.0204are
not eligible for probation. SeeCommonwealthv.
Britt, Ky. Ct. App., No. 95-CR-0025561997.
N.S. was then immediately transferredto correc
tions andsentto the RoedererCorrectionalCom
plex. Six weeks later, the judge intervenedon
N.S.’s behalf and orderedhim placed back in a
youth developmentcenterfor six months. At this
point N.S. was extremelydepressedafter his expe
rienceat the RoedererComplex. However, with
the help of his treatmentteam, he was able to at
tain aG.E.D. andcompletethe treatmentprogram.
When he appearedbeforethe court, he was ableto
presentnumerouslettersof recommendationfrom
teachers,counselors,andstaff. Thejudgeordered
him finally discharged.

iuveniles adjudicated as sexual offenders are
placed in a sexual offender treatmentprogram
which requiresa minimum of two years treat
ment time. KRS 635.515. A juvenile can be
requiredto remainin SOTPuntil the programis
completed,a maximum of threeyears. A cli
ent, C.K., was chargedwith Rape in the first
degree, for an offense committed against his
adoptedsister at age fourteen. The judge sen
tencedhim to fifteen years and said it was un
likely C.K. would be probated at his eighteen
year old hearing. C.K. lingered in a detention
centerfor a long time before beingcommittedto
a treatmentcenter. He remainedin SOTP for
over two years and did well in the program.
While there,his counselorhelped him enroll at
Murray StateUniversity and helpedhim find an
apartment. When C.K. returnedto court at age
eighteen,even the prosecutordid not want him
sentto prison. Thejudgegrantedprobation.

Public offendersmakeup the majority of juve
niles in treatmentcentersthroughout the state.
The length of their stay in a residential facility
dependson how well they progressthrough the
center’s individual treatmentplan. When a cli
ent has madegreatprogressthrough a program
and is no longer in needof treatment,a Motion
to TerminateCommitmentcan be usedto release
him back into the community. Such a motion
was filed in the caseof G.A. in Graysoncounty.
G.A. was adjudicatedof threecounts of Crimi
nal Possessionof a Forged Instrument in the
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seconddegree. During his stay at the treatment
facility, he completed a welding program,
worked with the counselorto be prescription
drug-freesuccessfully,obtainedhis GED, and
attainedthe third level out of four in the treat
ment plan. The judgeagreedthat he was ready
to bereleasedand grantedthe motion. G.A. was
over eighteenat the timethe motion was granted
andis enrolledin vocationalschool.

Theseareonly someexamplesof how treatment
within the Dii facilities really can work.
Though we as public defendersoftentimesfind
ourselvesas adversariesto DJJstaff, by working
togetherit is possible for us to havemore suc
cessfuloutcomesin the courtroom. Equally im
portantly, it is possible to make a tremendous

difference in the lives of our troubledjuvenile
clients who are ready to makea changefor the
better.

Kim Crone, Assistant Public Advocate
JuvenilePost-DispositionalUnit
100 FairOaksLane,Suite302
Frankfort,Kentucky 40601
Tel: 502 564-8006,#220; Fax:502 564-7890
E-mail: kcrone@mail.pa.state.ky.us

Jeff Sherr, AssistantPublic Advocate
P.O. Box 154
203 W. Main Street
Stanford,Kentucky 40484
Tel: 606 365-8060;Fax:606 365-7020
E-mail: jsherrãmail.pa.state.ky.usU

The Kentucky Department of Public Advocacy on the Web

DPA HomePage: At http://dpa.state.ky.us/containsa history of defendersin Kentucky;DPA’s mission
andinformationaboutdefendercaseloads;the Public AdvocacyCommission;the agency’s4 divisions:
Trial, Post-Trial,Protection& Advocacy,Law Operations;Kentuckydefenderfunding relativeto na
tional defenderfunding; mapsof countiescoveredby full-time defendersand prosecutors;the agency’s
corevalues;andlinks to defenderemploymentopportunities;the National Legal Aid andDefenderAs
sociation’s home page andotherlinks. Thanksto Randy Wheelerfor placingthis information on our
page!

Criminal Law Links: In July 1995 the Department ofPublic Advocacyestablisheda presenceon the
World Wide Web by beginning Criminal Law Links. Whatstartedout asa simple listing of links to
criminal law resourceson the websoonblossomed.Now the site provideslinks to news,opinions,refer
encematerials,medicalinformation,searchenginesandotherresourcesthatareusefulto thecriminal
lawpractitioner. The sitealsopostsselectedarticlesfrom TheAdvocateandothersourcesin its "Focus"
section. Recentlythe departmentbegana site devotedto EducationandDevelopment.This site in
cludes links to CLE resourceson the web and announcementsof upcoming DPA educationand other
educationaleventsrelatedto criminal law. Criminal Law Linkscanbe reachedat
http://dpa.state.ky.us/-rwheeler.

DPA Education: The DPA Education and Development site is located at
http://dpa.state.ky.us/-rwheeler/train.htm,or can be reachedthrougha link from the Criminal Law Links
homepage. It lists future defendereducation.

We hopethatyou findthis serviceuseful. If youhaveanysuggestionsor comments,pleasesendthem to
DPA Webmaster,100 Fair OaksLane, Frankfort,40601.

DPA Employment Opportunities: Available defender jobs arepostedat: http://dpa.state.ky.us/career.htm

The Advocate: The Advocatenewsletteris now availableat http://dpa.state.ky.usstartingwith the May
1998 issue.
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WEST’S REVIEW

Brutley v. Commonwealth,Ky.,
- S.W.2d - 4/16/98

JeffersonCircuit Court

Two issuesare presentedin this case. The first
is whethera district judge who is not a succes
sorjudge mayemploy contemptpower to pun
ish violation of anotherjudge’sorderenteredin a
different division of the court and in a different
case. The Kentucky SupremeCourt answered
this questionin the negative. In the caseat bar,
under SCR I .0404c, the contempt action,
arising from non-payment of the public de
fender’sfee, shouldhavebeenheardby the same
district judge who presided over the initial
charge which resultedin the imposition of the
fee, or if that judge were not available a proper
successorjudge.

The secondissue is whethera district judge is
bound to obey an administrative order of the
Chief District Judgewhich requiresa grant of
continuances in "instant appointment cases."
The Kentucky Supreme Court answeredthis
question in the negative. The Court held the
Chief District Judge exceeded his authority
whenhe enteredan orderproviding that, in cases
of instantappointments,judgesare to grantcon
tinuancesupon request of counsel for "more
time to preparethe case." The Court statedthat
"any local rules placedinto effect by the Chief
Judge must be in accordancewith SCR 1.040
andconsistentwith the Rulesof Civil Procedure,
Rules of Criminal Procedure,and Rules of the
SupremeCourt. RCr 9.04 clearlystatesthat the
authority to grant a continuanceis within the
discretion and powerof each judge. Therefore
any ‘rule’ interfering with that discretionexceeds
its scope."

Johnson v. Commonwealth,Ky.,
- S.W.2d - 4/16/98,

WarrenCircuit Court

When iohnsonwas fourteenyearsold he entered
a guilty plea to facilitation to murderand other
offensesrelated to said murder. He was sen
tenced to a total of twenty years for all of the
offensesand was committed to the Cabinet for
Human Resources.After reachingageeighteen,
Johnsonwas returnedto the circuit court for a
sentencinghearingpursuantto KRS 640.0302.
At this hearing, the trial judge refusedto grant
Johnsonprobationbecauseto do sowould "un
duly depreciatethe seriousnessof the offenses."
The trial court orderediohnsonto servethe re
mainderof his twentyyearsentencein a correc
tional facility. Johnsonappealedthe trial court’s
orderdenying hisrequestfor probation.

On appealJohnsonarguedthe trial court erred
when it applied the requirements of KRS
533.010 to determinewhether he qualified for
probation under KRS 640.0302a. Johnson
suggestedthat in light of the purposeof the Uni
fied JuvenileCode, youthful offender hearings
under KRS 640.0302call for a different, more
lenient standard for determining whether to
grantprobationthanthat found in KRS 533.010.
The Kentucky SupremeCourt disagreed. The
Court noted thereis more than one purposebe
hind the provisionsof KRS 640.030. Although
the JuvenileCodeis designedto ensureyouthful
offendersreceivecounselingandtreatmentin an
effort to rehabilitatethem, the statuteis also de
signed to protect juveniles from incarcerated
adults,at leastuntil theyreachthe ageof major
ity. Once a youthful offender attainsthe age of
eighteen,there is no guaranteeof probation or
parole, regardlessof the progresshe may have
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madealong the road to rehabilitation. Instead,
the decisionto probateor parole a youthful of
fender may only be madeafter careful consid
erationof the factorsset out in KRS 533.010.

The Court pointedout that in the caseat bar "the
trial court thoughtfully evaluatedboth [John
son’s] characterandconditionandthe natureand
circumstances of the crime he committed.
Basedon this evaluation,the court clearly felt
that despitethe apparentlysuccessfulrehabilita
tion of [Johnson],grantinghim probationwould
clearly endangerthe public. This dangerpres
ents itself not in the form of [Johnson],person
ally, but rather in the messagehis probation
would sendto the world. [Johnson’s]crime was
indeed serious in nature,but the circumstances
surroundingthe crime indicate that it was also
particularly cruel, committed in a callous way,
and was apparentlymotivatednot by passionor
desperation,but rathermerelyby boredomanda
desireto be entertained. To probate[Johnson]
after only four years of detention, merely be
cause he ha[d] cleaned up his act and apolo
gized, would send a messageto other children
that they can get away with such reprehensible
behavior and suffer only minor consequences.
The trial court, in its discretion, obviously felt
that to sendsucha messagewould endangerthe
public."

The Kentucky SupremeCourt agreedwith the
trial court and finding no abuseof discretion
affirmed the trial court’s decisionnot to probate
Johnson.

Adcockv. Commonwealth,Ky.,
- S.W.2d 4/16/98,

JeffersonCircuit Court

This casereachedthe Kentucky SupremeCourt
by way of Adcock’s motion for discretionary
reviewfrom the opinionof the Court of Appeals.
The case concerns the constitutional implica
tions of police officers usinga ruseto gainentry
into Adcock’s residencefor the purposeof exe
cuting a searchwarrant.

The issuesbefore the Court were whethera ruse
may be used in the absenceof exigent circum
stances,and whetherthe ruse employedby the

police in the caseat bar, andthe announcement
andentry that followed, was unreasonableunder
the Fourth Amendmentbecauseit frustratedthe
purposesof the knockandannouncerule.

In the caseat bar the police officer was dis
guisedas a pizza delivery man. This ruse was
successfulbecauseit enticedAdcock to volun
tarily openthe door. At that point, the necessity
for the ruse evaporated. The officers gained
peaceful entry through the open door without
having to use any force. Thus, no breaking or
forceful entry occurred. The ruse accomplished
its intended purpose, to preventAdcock from
disposingof the drugsprior to the policegaining
entry into her residence.

The Kentucky Supreme Court held the useof
police deceptionto gain entry into a residence
for the purposeof executinga valid searchwar
rant does not violate the knock and announce
rule so long as it is accomplishedwithout the use
of force.

Thurman v. Commonwealth,Ky.,
- S.W.2d - 5/21/98,

Franklin Circuit Court

CarlosThurman andtwo otherswerejointly in
dictedfor the murder,kidnappingandrobberyof
Peggy King. At a separatetrial Thurman was
convictedof murder, first degree unlawful im
prisonmentandfelony theft by unlawful taking.
Hewas sentencedto 109years imprisonment.

The Kentucky Supreme Court addressedthe
following issuesin its opinion.

1. Hearsay. The Commonwealthcalled
Loretta Smith who testified Thurman came to
herapartmentatabout 10:30p.m. on February4,
1992, which was the last night PeggyKing was
seenalive. Loretta testified Carlos left a black
backpackat her house, but she denied seeing
Carloswith a gun and deniedthat Carlos asked
her if he could leavea gun at her house. Loretta
also denied giving Carlos any clothes to wear
that night, deniedtelling anyonethat Carloshad
a gun, that his clotheswere bloody when he ar
rived, that he said he had killed someoneand
disposedof the body, or that he returnedto her
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apartmentlater and told her he had thrown the
gun in the river. Loretta also testifiedthat Car-
los stayedat her apartmentoneor two hours and
whenhe left he saidhe neededaplaceto stayfor
the night and asked Loretta’s boyfriend to go
with him to Monika Clay’s apartment.

Loretta was specifically askedabout anddenied
making anystatementsto PatriciaKing or April
Clark regardingthe above-mentionedfacts.

The Commonwealththen called Patricia King
andApril Clark as witnesses.Both testifiedthey
had been in the Woodford County Jail with
Loretta Smith when a newsstory came on the
television about the unsolvedmurderof Peggy
King and that Loretta had said she knew who
killed PeggyKing.

The Commonwealthelicited from PatriciaKing
that Loretta Smith said the man who killed
Peggy King was dating a girl who was living
with a womanwhodid not like him andwho had
sent the girl away; that the man told her about
putting the body in a van, then taking Peggy
King’s car downtown and leaving it; that he
cameto Loretta’s housewearingbloody clothes
and askedher to get rid of his gun or hide it for
him, but that Loretta’s boyfriend did not want
her to get involved.

The Commonwealthelicited from April Clark
that shehad askedLoretta if the manwas named
"Carlos" and Loretta said that he was; that
Loretta said "Carlos" hadcometo her apartment
with blood on his shirt; that he had a gun and
said he had just killed somebody;and that he
askedher to disposeof the gun and his bloody
clothing. Clark also testified that Loretta said
she had given the man some of her boyfriend’s
clothes,and that when he left her apartment,he
took the gun with him. Lastly, Clark testified
Loretta said Carlos told her on anotheroccasion
he had disposedof the body and had walked
down somerailroad tracksandthrown the gun in
the river.

Carlos Thurman argued on appeal the Com
monwealth’s real purpose in calling Loretta
Sipith was to get before the jury her prior un
sworn, out-of-courtstatements,that were incon

sistentwith her trial testimony,and that Patricia
King’s and April Clark’s testimonywas inadmis
sibledoublehearsay.

The Kentucky Supreme Court held that only
King’s and Clark’s statementsas to what Carlos
said to Loretta were doublehearsay. Their tes
timony as to what Loretta told them she ob
servedthe gun andthe bloody shirt and what
she did gavehim clean clotheswas not double
hearsay,but was evidenceof prior inconsistent
statementsof Lorettathat wereadmissibleunder
KRE 801Aa I.

As to the doublehearsay,the Court statedsuch
evidenceis admissibleif eachhearsaystatement
is admissibleunder an exceptionto the hearsay
rule. KRE 805. The Court held that Carlos’
statementsto Loretta were admissibleas admis
sions of a party. KRE 8OlAbl. Loretta
could havetestifiedto thosestatementssinceshe
was the person to whom the admissionswere
made. Loretta’s statementsto King and Clark
were admissibleas prior inconsistentstatements
of a witness. KRE 8OlAal; Jetr v. Com
monwealth, Ky., 436 S.W.2d 788 1969. The
proper foundationwas laid by askingLoretta if
shehadmadethe statements.KRE 613a.

2. Jailhouse Informant. Prior to trial
Thurman moved to suppressthe testimony of
jailhouse informant CharlesCavins. Thurman
arguedCavins was an agent of the Common
wealth who questionedhim after he assertedhis
Sixth Amendment right to counsel. The trial
court found Cavins was not an agentof the
Commonwealthat the time of his first conversa
tion with Thurman, duringwhich Carlosadmit
ted he and two othershad killed Peggy King,
when the two men were housedtogether at the
Franklin County Correctional Complex. The
trial court further found thatCavinsdid not elicit
any information from Carlos,but merelylistened
while Carlos talked to him and then reported
what Carlos saidto the directorof classification
at FCCC.

The Kentucky SupremeCourt found therewas
no evidence in the record that Carlos ever in
voked his right to counsel. Even if Carloshad
invokedhis right to counsel,at the time of Car-
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los’ statementsto Cavins,Carloswas beingheld
on anothercharge;he had not yet beencharged
with Peggy King’s murder. Since the Sixth
Amendmentis offensespecific, it would not ap

ply. The SupremeCourt alsofound thatthe trial
court’s finding, that Cavins did not interrogate
Carlosbut merely listenedto what he said, was
conclusive of the issue, relying on Kuhiman v.
Wilson, 106 S.Ct. 2616 1986. Thus,therewas
no error in allowing Cavinsto testif’ at trial.

At trial, Carlos tenderedan instruction on the
weight the jury should give Cavins’ testimony.
The trial court refusedto give this instruction.

The Kentucky SupremeCourt held this failure
was not error becauseit "adhere[s] to the view
that jury instructionsshould not commentupon
the weightandprobativevalueto be given to the
testimonyof a particularwitness.

3. Spousalprivilege. The alleged incident
occurredon the eveningof February4, 1992 or
the early morning hours of February 5, 1992.
On May 15, 1992, Carlos married Vicki
McDonald. McDonald was not called as a wit
ness by either the Commonwealthor the de
fense. During trial, Thurman objected to the
introductionof the following evidencebasedon
the spousalprivilege.

First, Det. Givens’ testified he interviewed
McDonald in March 1992. The Kentucky Su
premeCourt found no error in the admissionof
this testimonybecauseit occurredbefore Carlos
married McDonald. KRE 504 doesnot prevent
a spousefrom testifying to eventsoccurring or
information obtainedprior to the marriage.

Second, telephone records were introduced
showing a telephonecall was madeto McDon
ald’s home from West Virginia. The contentof
the conversationwas not introduced. The pur
poseof theserecordswas to corroboratethe tes
timony of the jailhouse informant Cavins, who
testified that Carlos told him he went to West
Virginia to look for his girlfriend Katherine
Stosbergand called McDonald while he was
there. The Kentucky Supreme Court held the
introductionof theserecordsdid not violate the
spousal privilege regardless of whether the

phonecall was madebefore or after the mar
riage.

Third, Officer Thomastestified Carlostold him
he married McDonald to keepher from testify
ing againsthim. The Kentucky SupremeCourt
held this testimony did not violate the spousal
privilege and was relevant as evidence incon
sistentwith Carlos’ innocenceor evidencetend
ing to showhisguilt.

Fourth, Cavins’ testified Carlos told him
McDonaldpossessedevidencewhich would in
criminatehim in the murder. The KentuckySu
premeCourt heldthis testimonywas not an im
propercommentupon a claim of spousalprivi
lege, but was admissible as an admission by
Carlos tending to prove his guilt of the crime
charged. KRE 801 Ab I.

4. WeaponsEvidence. Prior to trial the
defensemoved to suppressthe introduction of
evidence of weaponsnot related to this case.
The trial court grantedthe motion. The evidence
at trial showed that the bullet retrieved from
PeggyKing’s body was a .22 long rifle caliber
bullet capable of being fired from numerous
makes and models of firearms, both revolvers
and rifles. During trial Thurman withdrew his
objection to the weaponsevidence. Thus, the
Kentucky Supreme Court held Thurman had
waivedthe issueandwas precludedfrom raising
it on appeal.

Notwithstandingthis waiver, the Court held the
introductionof evidence,throughnumerouswit
nesses,that Thurmanwas in possessionof a me
dium-sizedrevolverbefore,during andafter the
eveningof February4-5, 1992 was relevantevi
denceand its introductionwas not more prejudi
cial thanprobative.

5. Inmate Correspondence. While he
was incarceratedThurmanwrote a letter to co
indicteeDemond Bush who was incarceratedin
a different correctional facility than Thurman.
The letter was interceptedby personnelat the
Franklin County CorrectionalComplexand sub
sequently delivered to prosecutingauthorities.
A portionof the letterwas readto the jury.
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The Kentucky Supreme Court held that
Thurman’s constitutional rights were not vio
latedby the interception,seizureand subsequent
use at trial of the letter to his co-indicteesince
inmateshaveno absoluteright to send letters to
otherprisoners.

6. Change of Venue. Thurman filed a
motion for a changeof venue supportedby a
venuesurvey. The trial court deniedthe motion
becauseit had been almost two years since the
majority of the publicity about the casehadap
peared.

The Kentucky SupremeCourt framed the issue
as being "whether thejurors wereprejudicedby
their exposureto [the publicity] to the extentthat
it was unlikely that [Carlos] could receivea fair
trial. KRS 452.210."

The Court held"[tjhe easewith which an impar
tial jury was selectedin this caseis convincing
that the trial judge’s perception that [Carlos]
could receivea fair trial in Franklin County was
correct." Thus therewas no error in denyingthe
changeof venuemotion.

The Court affirmed Carlos’ convictions.

Collins v. Commonwealth,Ky.,
- S.W.2d - 5/21/98,

HenryCircuit Court

Collins was tried andfound guilty of intentional
murder and first-degreecriminal abuse. The
trial court then offered Collins sentencesin the
minimum range for both offenses if Collins
would agreeto waive her right to jury sentenc
ing. The Commonwealthobjected, but the trial
court overruled its’ objection. Collins accepted
the trial court’s offer and was sentencedto
twenty-oneyearsand sevenyears,respectively,
to run concurrently.

The Commonwealthappealedthe trial court’s
ruling and the Kentucky Supreme Court held
that under Commonwealthv. Johnson,Ky., 910
S.W.2d 229, 231 1995, the Commonwealth
was entitled to have a jury determineCollins’
punishmentandremandedfor resentencing.

Upon remand, Collins objected to the resen
tencinghearingon doublejeopardygrounds,and
the trial court overruledthe objection. A jury
fixed Collins punishmentat life and ten years,
respectively.

Collins appealed to the Kentucky Supreme
Court. The Court held the Commonwealthhad
the authority to seek appellate review of her
original sentencefixed by the trial court. Thus,
Collins’ resentencingwas not barred by double
jeopardyprinciples.

Baker v. Commonwealth,Ky.,
- S.W.2d- 5/21/98,

JeffersonCircuit Court

Bakerwas tried for kidnappingandsexualabuse
and being a first degree persistent felony of
fender. Thejury found him guilty of the lesser
offense of first degreeunlawful imprisonment
and being a first degree persistent felony of
fender and fixed his enhancedpunishmentat
twentyyears.

On appeal,Bakerarguedthe evidencewas insuf
ficient to sustain the conviction of first degree
unlawful imprisonment.The KentuckySupreme
Court held the issue was not properly preserved
for review becausealthoughBaker movedfor a
directedverdict of acquittal at the close of the
Commonwealth’scase,he did not renewhis mo
tion at the close of all the evidenceand he did
not objectto anyof the instructions.

The Court "expressly reject[ed] the proposition
that a directedverdict motion not renewedatthe
close of all of the evidenceis sufficient to pre
serve insufficiency of the evidence issues for
appellatereview." The Court "overrule[dJthat
portion of Dyer Iv. Commonwealth,Ky., 816
S.W.2d 647 1991] which is in conflict with the
ruling laid down in Kimbrough [v. Common
wealth, Ky., 550 S.W.2d 525, 529 1977]. A
defendantmust renewhis motion for a directed
verdict, thus allowing the trial court the oppor
tunity to passon the issue in light of all the evi
dence,in order to be preservedfor our review."

Baker also arguedthat two statementsby the
prosecutor in his closing argumentconstituted
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reversibleerror. Baker objectedto each of the
2 alleged misstatementsby the prosecutor. The

first objection was sustainedby the trial court
and the prosecutorwas requiredto rephrasehis
argument. The secondobjectionwas overruled
as the wordingwas saidto be a fair commenton
the evidence. Baker requestedno other relief.
The Kentucky SupremeCourt held "[i]n the ab
senceof a requestfor further relief, it must be
assumedthat [Baker] was satisfiedwith the re
lief granted, and he cannot now be heard to
complain."

Young v. Commonwealth,Ky.,
- S.W.2d- 5/21/98,

JeffersonCircuit Court.

Youngwas convictedof threecountsof criminal
attempt to commit unlawful transactionwith a
minor in the first degree. Eachcounthad a dif
ferent male victim and each was under twelve
yearsold. Youngwas also convictedof beinga
first degreepersistentfelony offender. Young
was sentencedto twentyyearsfor eachenhanced
offense to be served consecutively for sixty
years.

The factsof the casewere that Youngaskedone
child if he would "havesex with me," andasked
the two other children if they would have sex
with anotherchild. Eachchild refused.

On appeal,Young challengedthe sufficiency of
the evidenceto convict him of criminal attempt
to commit unlawful transactionwith a minor in
the first degree. Youngarguedthat merewords
are insufficient to support a conviction for
criminal attempt to commit an offense. KRS
506.010.

The Kentucky SupremeCourt statedthat since
none of the offenseswere completed,the issue
was whetherYoung’s solicitationof the children
to engagein illegal sexual activity, either with
him or with eachother, constitutedcriminal at
temptsto commit the offenseof first-degreeun
lawful transaction with a minor. The Court
stated the only additional steps necessaryto
completethe offenseswere acquiescenceby the
victims and performanceof the solicited acts.

The Court held the evidencewas sufficient to
supportYoung’s convictions of all threecounts
of criminal attemptto commit unlawful transac
tion with a minor in the first degree.

During the penalty phaseof Young’s trial, the
Commonwealth introduced judgments of the
State of Coloradoreflecting several prior con
victions. Young did not challengethe authen
ticity of thesejudgments,but did argue it was
error to permit the Commonwealthto introduce
a record of the ColoradoDepartmentof Correc
tions containing Young’s description,mug shot
and fingerprint card. This record containeda
notarized certificate of an employeeof "Of
fenderRecords"that it is "a full, true andcorrect
copy of the original in my custody." Youngar
gued the certification was insufficient to permit
self-authenticationunder KRE 9022, 4 or
11. The Kentucky SupremeCourt pointed out
that a notarized document needs no further
authentication, KRE 9028; KRE 422.100,and
becauseYoungadmittedbeingthe subjectof the
Coloradoconvictions,therewas no prejudice.

Becausethe longest possible sentenceYoung
could receive was twenty years under KRS
532.1101c, the Court remandedthe caseto
the JeffersonCircuit Court for resentencingwith
the maximumsentencebeingtwentyyears.

Caudill v. JudicialEthicsCommittee,Ky.,
- S.W.2d- 5/21/98

This caseinvolved a review of an opinion of the
Judicial Ethics Committeepursuantto Supreme
Court Rule 4.3104. The issue to be decided
was whetherCanon3B4 of the Judicial Code
of Conductprohibits ajudge from hiring a rela
tive. The Kentucky SupremeCourt held that
employmentof a relative by a circuit or district
courtjudge is neithernepotismnor prohibitedby
Canon3B4 of the Judicial Codeof Conduct.

JulieNamkin,AssistantPublic Advocate
100 FairOaks Lane,Suite302
Frankfort,Kentucky 40601
Tel: 502 564-8006,#279; Fax:502 564-7890
E-mail: jnamkinmail.pa.stpte.ky.us*
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PLAIN VIEW

UnitedStalesv. Ramirez
118 S.Ct. 992, 140 L.Ed.2d 191 1998

The UnitedStatesSupremeCourt has revis
ited the knock and announcerule again.
Here, the Court of Appeals for the Ninth
Circuit had held that in situations where
property is destroyedin the attempt to exe
cute a warrant, that more than a "mild" exi
gency is required to avoid the knock and
announcerule. This ruling occurredunder
the circumstancesof the executionof a no-
knock warrant,which resultedin the break
ing of a window followed by the exchange
of shots.

The Court delivered a unanimousopinion
written by the Chief Justice.The Court re
jectedthe view of the 9th Circuit, saying that
underRichardsv. Wisconsin,520 U.S. 385,
117 S.Ct. 1416, 137 L.Ed.2d615 1997, the
elementof the destructionof property was
not significant. "Whether such a ‘reason
able suspicion’ exists dependsin no way on
whetherpolice must destroyproperty in or
der to enter." Thus, there is no higher stan
dard for a no-knock entry under circum
stancesof the destructionof property. The
Richardsstandardcontinuesto apply, thatis
that no knockentriesarejustified when offi
cers have a "reasonablesuspicion’ that
knocking and announcing their presence
before enteringwould ‘be dangerousor fu
tile, or...inhibit the effective investigationof
the crime."

The Court was cautious to say, however,
that their previousjurisprudencemandating
reasonablenessin the executionof warrants
was not effectedby their holding. "Exces
sive or unnecessarydestructionof property

in the courseof a search may violate the
fourth amendment,even though the entry
itself is lawful and the fruits of the search
arenot subjectto suppression."

Talboti v. Commonwealth
1998 WL 124517Ky.

March 19, 1998,not yet final

In 1995, DebraTalbott filed a missing per
son report on her daughter; two months
later, the Hart County RescueSquaddiscov
ered her daughter’sbody in Green River.
Talbott’shusbandGeraldwas questionedin
the Meade County jail, and he told KSP
DetectiveHarlow that he had last seen their
daughterthe night before she was reported
missing. However, two weekslater, Gerald
told Det. Harlow, in front of his lawyer, that
his wife had killed their daughter,and that
his only involvementwas to help disposeof
the body. Det. Harlow thenobtaineda war
rant for DebraTalbott’sarrest. The affidavit
for the warrant read: "The affiant, Stan
Harlow, Kentucky State Police, saysthat on
January17, 1995, in Hart County,Kentucky
the above-nameddefendantunlawfully with
the intent to causethe deathof anotherper
son, she causedthe deathof such personby
killing ChristianaMarie Poperon Tuesday,
January17, 1995."

Det. Harlow then went to Debra’s house
with the warrantand told her she was under
arrest. Shegavea written consentto search,
and the searchrevealedevidencecorrobora
tive of Gerald’s statement. After being
placedin jail, Debrathen told Det. Harlow
that Geraldhad killed Christina becausehe
fearedChristinawould file criminal charges
of child sexualabuseagainsthim. Later, she
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contactedDet. Harlow again and told him
she wantedto tell the whole story. The later
statementrevealedthat sheandher husband
had togetherkilled their daughterand dis
posedof the body. Gerald later killed him
selfprior to trial.

Debra Talbott moved to suppressher two
statementsandthe evidencefound from her
homebasedupon the allegedillegality of the
arrest. Talbott assertedthat the affidavit
upon which the searchwarrant was based
was an "ultimate fact" affidavit, anddid not
contain facts upon which the probablecause
determinationcouldbe based. The Supreme
Court agreed,in an opinion written by Jus
tice Cooper. The Court held that because
the affidavit was insufficient "to support a
finding of probablecause,the warrant was
invalid" andthus "provided no basisfor Ap
pellant’sarrest."

This holding provided no relief, however,
becausethe Court also found that Det. Har
low had probablecausehimself to make a
warrantlessarrest irrespectiveof DebraTal
bott’s confession or the evidencefound at
the searchof Debra’shouse. "[l]nformation
constitutingprobablecauseto effect a war
rantlessarrest can be premisedupon infor
mation furnished to the arresting officer by
another." That probablecausewas Gerald
Talbott’s confessionimplicating Debra.

The illegality of the arrest warrant would
havebeena significant issue hadthe officer
neededto enterDebra’shouseto arrestDe
bra. However, she was standing in her
doorwayat the time of the arrest, and thus
could be arrestedwithout a warrant. Thus,
becauseDet. Harlow hadprobablecauseto
arrest Debra based upon Gerald’s confes
sion, andbecauseDebrawas standingin the
doorwayat the time of the arrest, the illegal
arrestwarrantdid not require suppressionof
the evidencefound during the searchof De
bra’shouse.

The Court also looked at the issue of the
validity of the search. Debraassertedthat
her consentwas involuntary becauseit was

givenafter shehadbeenarrested.The Court
gave deferenceto the findings of the trial
court, which hadfound underthe totality of
the circumstancesthat the consentto search
was voluntary.

Adcockv. Commonwealth
967 S.W.2d6 Ky. 1998

This is an important"knock and announce"
casefrom the Kentucky SupremeCourt. It
began when the police obtained a warrant
for Adcock’s house, car, and person to
searchfor controlledsubstances. The offi
cers feared that Adcock would dispose of
the dilaudid at the time of the executionof
the warrant, andthus deviseda ruseposing
as pizza delivery workers in order to have
the door opened.The ruseworked, allowing
the police to enter the housewithout inci
dent.

Therewas disagreementbetweenthe police
and Adcock regardingwhat happenedat the
time the police entered. The policeasserted
that they had identified themselvesprior to
the entry. Adcock assertedthat when she
refused entry, the police grabbed her and
threw her onto the sofa. The trial court
found that Adcock had refusedentry after
openingthe door, that the police identified
themselvesandthenentered. The trial court
deniedAdcock’s motion to suppress,hold
ing that the police had waited long enough
after identifying themselvesto "fall within
the parametersof the ‘knock and announce
rule." Adcock entereda conditional plea,
andappealedthe trial court’s ruling.

The Court of Appeals affirmed the trial
court. The Court held that "when police
officers executea searchwarrant on a per
sonal residenceby conductinga successful
ruse that results in the occupantvoluntarily
openingthe door which is followed by the
officers announcingtheir identity and pur
poseprior to enteringthe home," thereis no
violation of the Fourth Amendment. The
Kentucky SupremeCourt grantedAdcock’s
motion for discretionaryreview.
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Justice Graves wrote the majority opinion
affirming the Court of Appeals. The Court
notedthat the knock and announcerequire
mentsof Wilson v. Arkansas,514 U.S. 927,
115 S.Ct. 1914, 131 L.Ed.2d976 1995 had
a threefoldpurpose:"1 to protect law en
forcementofficers andhouseholdoccupants
from potential violence; 2 to preventthe
unnecessarydestructionof private property;
and3 to protectpeople from unnecessary
intrusion into their private activities." The
Court further noted that Wilson established
thattherewere to be exceptionsto the knock
and announcerule, which were to be ex
plored by the lower courts. The Court also
recognizedthat one of the primary excep
tions was that of the existenceof exigent
circumstances. Richardsv. Wisconsin,117
S.Ct. 1416, 137 L.Ed.2d6151997.

The Court observedthat a ruse is "constitu
tionally distinguishable from a no-knock
entry." This is becausean entry which oc
curs as a resultof a ruse is "not a ‘breaking’
requiring officers to first announce their
authorityandpurpose." Oncethe officers in
this case successfully entered into appel
lant’s home, the need for the ruse evapo
rated. Accordingly, the police may use a
ruse as "long as it is accomplishedwithout
the use of force, promotesthe underlying
purposesof the knock and announcerule
and is constitutional and reasonableunder
the FourthAmendment."

Justice Stumbo wrote a dissent joined by
JusticeStephens. It was short and to the
point. "This opinion will send the message
that officers seeking to execute a search
warrantno longer mustevaluatethe circum
stancessurrounding execution for exigent
circumstances."The dissenterspoint out that
this case is neither a knock-and-announce
case, nor an exigent circumstance case.
"This casefalls within none of the excep
tions set forth in thoseopinionsand simply
servesto demonstratethat the Court’s rever
ence for the sanctity of the individual’s
home is no longer of paramountimportance
in the Commonwealth. I cannotagreewith
the majority and dread the day when fruits

of this opinion arrive for this Court’s re
view."

Maysv. City ofDayton,
134 F.3d809 6t Cir. 1998

This casearosefollowing several searches
of a Daytondoctor’s office pursuantto war
rants issued during an investigation of
Medicare fraud and drug trafficking. The
doctor,his wife, andanotherfiled suit under
U.S.C. 1981, 1983, 1986, and 1988, claim
ing Fourth, Fifth, and FourteenthAmend
ment violations. The district court denied
summaryjudgment motions of the Detec
tives and the City of Dayton, and they ap
pealed.

The Sixth Circuit reversedthe district court
in an opinion written by Judge Wiseman.
The district court had found that the affida
vit did not demonstrateadequatelinks be
tween the crimes, the evidencesought,and
the doctor. The Court statedthat the "speci
ficity requiredby the Fourth Amendmentis
not as to the person against whom the evi
denceis to be used but ratheras to the place
to be searched and the thing to be
seized...courtsmust bearin mindthat search
warrantsare directed, not at persons,but at
property where there is probable cause to
believethat instrumentalitiesor evidenceof
crime will be found.. .The affidavit in sup
port of the warrant need not presentinfor
mation that would justif’ the arrestof the
individual in possessionof or in control of
the property." Because the warrant was
basedupon probablecause,the district court
haderred in denyingthe summaryjudgment
motion.

The Court alsoexaminedanothersearchand
seizureissuein the case. The district court
had viewed as significant the fact that the
affidavit did not state that the officer had
unsuccessfullyattemptedto get the doctor to
write a prescription for him. This was
viewed as a violation of Franks v. Dela
ware, 438 U.S. 154 1978. The district
court also usedBradyv. Maryland, 373 U.S.
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83 1963, in reaching its decision. The
Sixth Circuit rejectedthe district court’s at
tempt to link the two, saying"a duty to dis
close potentially exculpatory information
appropriatein the settingof a trial to protect
the due processrights of the accusedis less
compelling in the context of an application
for a warrant.. .To interweavethe Bradydue
process rationale into warrant application
proceedingsand to require that all poten
tially exculpatoryevidencebe included in an
affidavit, placesan extraordinaryburdenon
law enforcementofficers, compelling them
to follow up andinclude in a warrantaffida
vit every hunch and detail of an investiga
tion in the futile attempt to prove the nega
tive proposition that no potentiallyexculpa
tory evidence had been excluded." Id., at
816.

The Court did leave a window open in its
interpretation of Franks’ application to
omitted facts from warrant applications.
"[W]e reiteratethat exceptin the very rare
case where the defendant makes a strong
preliminaryshowing that the affiant with an
intention to misleadexcludedcritical infor
mation from the affidavit, and the omission
is critical to the finding of probablecause,
Franks is inapplicableto the omission of
disputedfacts." Id.

SHORT VIEW

I. Knowles v. Iowa, 118 S.Ct. 1298, 140
L.Ed.2d465 1998.The SupremeCourt
hasgrantedcert. from the Iowa Supreme
Court looking at the questionof whether
a state can passa statutewhich allows
for a full searchof vehiclesafter issuing
traffic or equipmentcitations.

2. People v. Baltazar, 691 N.E.2d 1186
Ill. App. 3d Dist. 3/11/98.Allowing an
officer to look into the back of a rental
truck in order to confirm that the driver
was moving did not amountto a general
consent,according to the Illinois Court
of Appeals.The officer, who told the de
fendant he wanted to "take a look,"

failed to communicateto the defendant
that he intended to conduct a general
search,and thus the "consent" was not
adequateto coverthe entiresearch.

3. United States v. Kyio, 140 F.3d 1249
9th Cir. 1998. The Ninth Circuit has
ruled that the use of a thermal imaging
device without a warrant is a violation
of the Fourth Amendment. "We there
fore concludethat the use of a thermal
imager to observe heat emitted from
various objects within the home in
fringes upon an expectationof privacy
that society clearly deemsreasonable."
"The Court notedthatthe imager "strips
the sanctuaryof the home of one vital
dimensionof its security:‘the right to be
let alone’ from the arbitrary and discre
tionary monitoring of our actions by
governmentofficials."

4. Statev. Hardy, 577 N.W.2d212 Minn.
4/9/98. The act of askinga suspectto
open his mouth is a search within the
meaningof the Fourth Amendmentre
quiring probablecause.Here, the police
with at most an articulablesuspicionbe
gan to questionthe defendantin a high
crime area. The accusedrefusedto open
his mouth, gesturingat first, and then
fleeing. When he was caught he was
struck with a flashlight and ultimately
spit out crack cocainethat had been in
his mouth. Underthesefacts, the Court
held that this constituted an illegal
search.

Ernie Lewis, Public Advocate
100 FairOaks Lane,Suite302
Frankfort, Kentucky 40601
Tel: 502 564-8006,#108
Fax:502 564-7890
E-mail: elewismail.pa.state.ky.usI
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DPA PERSONNEL CHANGES
APPOINTMENTS David Wrinkle, Asst. Public Advocate

PaducahTrial Office asof 4/1/98
1986 graduateof ChaseLaw School

Mike Greer,Asst. Public Advocate
Pikeville Trial Office as of 1/1/98 Jeff Burleson, AdvocatorialSpecialist1995 graduateof U.K. Collegeof Law

Protection& Advocacyas of4/1/98

David Ward, Asst. PublicAdvocate Mavis McCowan, AdvocatorialSpec.RichmondTrial Office asof 1/1/98
Protection& Advocacyas of 4/16/981993 graduateof theOhio StateCollegeof Law

Gail Robinson,Branch Manager TRANSFERS
JuvenilePost-Dispositionalasof 1/1/98
1976grad.of the U.K. Collegeof Law Alla Welch, Legal Secretary,CTB

2/6/98 transferredto the LaborCabinet
John Niland, Contract Administrator
ElizabethtownOffice as of 2/1/98 RESIGNATIONS1971 grad.ofthe Univ. of TexasCollegeof Law

Jim Gibson, Asst. Public Advocate Tina Hostetler, Legal Secretary
CapitalTrial Unit as of 2/1/98 RichmondTrial Office - 1/31/98
1975 grad. of the U.K. Collegeof Law

Dale Helton, AdvocatorialSpecialist
Janet Hartlage, Internal Policy Analyst Protection& Advocacy;2/2/98 - privatesector
Protection& Advocacyas of 3/1/98
1973 graduateof MurrayState Univ. Jeff Lovely, Asst. Public Advocate

JuvenilePost-DispositionalUnit
Sarah Madden,RecruitingCoordinator 2/2/98 - privatepracticein Maysville
Law OperationsBranchas of 3/1/98
Formerlythe Place.Dir, for ChaseLaw School Sean West, SecretaryChief

Protection& Advocacy- 2/3/98Phyllis Martin, Legal Secretary
HendersonTrial Office as of 3/16/98

Brenda Popplewell, Asst. Pub Advocate

John Palombi ,Asst.Public Advocate Appeals; 2/98 - privatepracticein Somerset

AppellateBranchas of 3/16/98
Formerlywith Illinois Public Defender Ed Adair, Asst. Public Advocate

HazardTrial Office
Karen Smith, Asst. PublicAdvocate 3/31/98 - privatepractice in Hazard
StantonTrial Office as of 3/16/98
1997graduateof the U.K. Law School ReginaSeabolt,Legal Secretary

StantonTrial Office
Tom Collins, Asst. Public Advocate 3/31/98 - retired from stategovernment;
JuvenilePost-DispositionUnit - 4/1/98 workedat DPA for more than 15 years
1997 graduateof the ChaseLaw School

StefanieMcArdle, Asst. Pub.Advocate
RebeccaBeckley,Legal Secretary CapitalPost-ConvictionBranch
RichmondTrial Office as of 4/1/98 4/15/98- TennesseePost-Conviction

DefenderOrganizationI
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PUTTING A FACE ON JUSTICE
Employment Opportunities

Are you interestedin PuttingA FaceOn Justice? If so, the Kentucky Departmentof Public Advocacy
maybe the place for you. This is a very exciting time for the Department. We are expandingmanyof
our currentofficesandwill be addingfive new officesby the year2000.

Current Opportunities. DPA is currently seekingattorneysfor the following trial offices: Henderson
County, Perry County, Christian County, Bell County, Pike County, Hardin County, Franklin County,
Kenton County, McCrackenCounty, and Madison County. We are also hiring an investigatorfor the
HendersonCountyoffice. DPA is also hiring two juvenile appellateattorneysto work in the Frankfort
office. We havean attorneyopeningin the EddyvillePost-Convictionoffice.

Opportunities in the Next 2 Years. Our expansionwill continueinto the next two years. In 1999, we
will be openingoffices in DaviessCounty, WarrenCounty,Adair County andJohnsonCounty. In 2000,
we will open an office in MasonCounty. We are seekingboth entry level andexperiencedattorneysfor
thesevacancies,includingoffice directing attorneys.We will alsobe hiring investigatorsfor eachof those
offices.

Contact the DPA Recruiter. If you would like to Put A Face On Justice, contact Sarah Davis Mad
den, Recruiter, at the Departmentof Public Advocacy,Division of Law Operations,100 Fair Oaks Lane,
Suite 302, Frankfort, Kentucky 40601,phone:502-564-8006,extension136, fax: 502-564-7890,email:
smadden@mail.pa.state.ky.us.

Louisville & Lexington. For defenderemploymentinformation in Louisville, contactDaniel T. Goyette,
JeffersonDistrict Public Defender,200 Civic Plaza,Louisville, Kentucky 40202; Tel: 502 574-3720;
Fax: 502 574-4052. In Lexington, contact JosephBarbieri, FayetteCounty Legal Aid, Ill Church
Street,Lexington,Kentucky 40507;Tel: 606 253-0593;Fax:606 259-9805.

Accessour Web Page.To remain updatedon our job listings or to learn more about the Department
checkout our web pageat http://dpa.state.ky.us.U

COUNTIES WITH DEFENDER
EMPLOYMENT OPPORTUNITIES

I
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PROSECUTORSVIOLATE BRIBERY STATUTE WHEN
THEY OFFER LENIENCY TO A WITNESS IN RETURN
FOR TESTIMONY AGAINST A DEFENDANT

The giving, offering or promisinganything
of value to a witness for or becauseof his
testimony is prohibited by 18 U.S.C. 201c
2. Kansas ProfessionalRule 3.4b pro
vides, "A lawyer shall not...offer an in
ducementto a witness that is prohibited by
law."

In U.S. v. Singleton, 7/1/98, l0tI Cir.
http://lawlib.wuacc.edu/ca10/cases/I998/07

/97-3178.htm the principle witness against
the defendantwas offered 3 things by the
government in return for his testimony
againstthe defendant:1 the promise not to
be prosecutedfor certain offenses; 2 the
promise to inform state authorities of his
cooperation,and 3 the promise to inform
his sentencingjudgeof his cooperation.

The 10th Circuit held that the prosecutor’s
offers to the witnessin exchangefor his tes
timony against the defendantviolated both
the federal bribery statuteand the stateethi
cal rule.

The Court noted that the prosecution’sabil
ity to prosecutedefendantswould not be
impaired by this ruling. "The government
may still make deals with accomplicesfor
their assistanceother than testimony, and it
may still put accompliceson the stand; it
simply may not attachanypromise,offer, or
gift to their testimony."

Whatdoes this implicatefor Kentuckyprac
tice?

KRS 524.020 makes bribing a witness a
ClassD felony and requirespecuniarybene
fit, defined in KRS 524.0103 as "money,
property, commercial interests or anything
else the primary significance of which is
economic gain." KRS 524.040 makes in
timidating a witness by using physical force
or threat to attempt to influence a witness’
testimonya ClassD felony.

Kentucky’s Rule of Professional Conduct
3.4b reads the sameas Kansas’ in this re
gard.I

* * * * * * * *

Defendantsare mostlyexecutedbecausetheir attorneys
wereuntrained, uninterestedor deniedthe resourcesto
makea realdefense.

- Anthony Lewis
syndicatedcolumnist
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PRACTICAL JURY SELECTION TOOLS:

ARM YOURSELF FOR JURY SELECTION

The public’s attitude toward crime is becoming
more harsh.Arrests, convictions, and long sen
tencesare more likely today for acts that would
not have had such devastatingresults several
decadesago. To avoid the permanentstigmati
zation of conviction and the very-increasing
possibility of capital punishment,new jury se
lection approachesneedto be implementedfor a
wider rangeof casesand by a larger numberof
criminal defense attorneys. Criminal defense
attorneysand their clients can benefit from im
plementationof someof the following methods.
The costs of thesemethodsvary. Defenseteams
should always seek the resourcesnecessaryto
implement the method or methods which will

mostenhancejury selection,andshouldpreserve
the issue of a court’s refusal to provide those
resources.After having doneso, the team might
consider a less expensive,and possibly lessef
fective, method.

Mock Juries. Mock juries can be conductedat
reasonableprices in many regions of the coun
try. Using several sets of mock jurors selected
by a scientific method is preferable,but a single
mockjury may be better than none if the jurors
are asked the proper questions and the elite
mock jury design is used. With this technique,
powerful and perceptivejurors heara summary
or parts of the trial. The mock jurors are not a
cross-sectionof the population but are selected
basedon the issuesof the caseand the charac
teristics of the lawyers. For example, young
and educated women with a perception of
empowerment are used to evaluate crimes
againstwomenandchildren. Don’t usefriendsor
employeesto actas mockjurorsbecauseof their
biasesand lack of ability to be objectivein most
situations. Articulate strangers with backbone
makefor good mock jurors. Some lawyers re
port that they find this methodhumbling. It is
alwayssurprisingand enlighteningto hearwhat
the mockjurors haveto say about you andyour
client and what questionsthey have about the
case.

Surveys.The survey methodhas been usedex
tensively by lawyers in death penalty cases. It
involves measuringthe attitudesof a crosssec
tion of the population aboutthe issues in a spe
cific case.Most surveysare conductedby tele
phone. If funding is too limited for a broad,
completesurvey of the geographicarea, a pilot
study, which surveys a more limited sample,
may be done. The approachis very useful, al
though the results are exploratory rather than
definitive. In a pilot study of the deathpenalty,
one woman was asked at what age the death
penalty should be imposed. She answered,
"eight!" Another personwas asked why he be
lieved in the death penalty. He said that it was
becausehe believed in God. According to his
way of thinking, if he imposedthe deathpenalty
on someonewho was "guilty" then"the criminal
would get what he deserved."If the defendant
was not guilty, he would just die andGodwould
take him to heaven.Betterinsight of the thought
processcan sometimesbe gainedby this method
than in individual sequesteredvoir dire. This
method is useful for lawyers and trial consult
antsdoing casesin geographicareastheyarenot
familiar with. It helps accustomthe attorney to
the mannersandtoneof voiceof jurors in unfa
miliar jurisdictions to better understand the
meaning of their statements.The pilot study
method is often used by researchersto develop
intuitivenessandgain new insightswhich can be
useful for the trial. Telephonesurveysare less
expensivethan face-to-faceinterviews. I urge
lawyers to conduct several of the interviews
themselvesto see howvaluablethis method is.

The Questionnaire.Anothereffective approach
to jury selection is the useof the questionnaire.
Model your questionnairesafter high-quality
questionnairesdeveloped by lawyers and jury
consultantswho have had the resourcesto de
velop those instruments. These existing ques
tionnairesare borne out of compromisesmade
betweenthe defenseattorneysand prosecutors,
so don’t just startwith a questionnaireborne out
of compromise.Someof the morevalid andreli
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ablequestionsareoften still protested,especially
in locationswherequestionnaireshavenot been
used extensively.Modificationsneedto be made
for use in different regions of the country. If
questionnaireshave been usedextensively,it is
important to continuouslyimprovethe quality as
prosecutors.gain familiarity with them and be
come more sophisticatedin dealing with and
utilizing them.

The bestquestionnairesinclude questionswhich
were developedfrom national studies in the so
cial sciencesfor revealingattitudestoward race,
the death penalty, rape, child sexual abuse,po
lice brutality, the batteredwoman syndromeand
white collar offenses.If a relevantnational sur
vey were conducted,the questionswould be
suitable for all parts of the country, although
certain attitudes of the jurors may vary by pro
portion considerably.Novel and more powerful
questionswill give you an advantagebecause
the prosecutorswill not havedevelopedcounter-
tactics to them. Judgesare less likely to ask the
lawyers to move along if the lawyers do not re
peat the same questions.The judges are more
likely to grant achallengefor causewhen ajuror
commitsabold prejudicial responsein writing.

Review of Prior Studies. Many studieshave
been conductedon a very wide rangeof topics.
Thesestudiesdo not fit all of the issuesof your
case, but are invaluable if sufficient funds for
original researchare not available.Readingthe
researchin theseareashelps lawyers avoid the
errors that result from relying on intuition alone.
Justas critical to your casesas readingthe law is
readingthe studiesfor jury selection.Sincethe
law tries to find solutions to social problems,
often othershavestudied attitudestoward these
problems and have implementedsolutions to
those problems which courts may consider in
voir dire, evidence,jury instructions,objections
to testimony,andsentencing.

In particular, many social scientists have con
ducted studiesregardingracial issues. Because
of the devastatingimpact on minority clients,
racial attitudes are critical. During and after
World War II, many social scientistshad ex
treme concernsabout the nature of racism and
the personalitycharacteristicsof thosewilling to

imposepunishmentwithout thoughtor remorse,
particularlyon thoseof anotherraceor thosein a
lower social stratum.Methodsto better measure
the changingand perniciousnatureof racism are
continuouslybeing developed,especiallysince
the public is more and more reluctantto overtly
expressprejudice.Learning the causesandcor
relatesof the authoritarianpersonalitylends in
sight into whichjurors arepredisposedto preju
dicial biasesand attitudes. Finding waysto per
suading someonewith prejudicesagainst your
client is necessarywhen all bias cannot be
eliminatedfrom the panel.

Video Reviews. Video reviews can be used to
improve an attorney’sjury selection skills. See
Neiders, Inese, Marketing the Truth, ATLA
paper,Tuscaloosa,AL 1993. Prior to trial, law
yerspracticepartsof the trial, like jury selection,
record them on videotape,and obtain feedback.
Trial consultantscan help improvethe presenta
tions by suggestingand coachingways of mak
ing them more clear and powerful. If trial con
sultantsare not available, feedbackcan be ob
tained from "mock jury pools" or colleagues,or
the lawyercando a selfassessment.

Trial Observation. Trial lawyers and consult
antssuggestthat lawyers observetrials in their
vicinity, the surrounding areas,and at the na
tional level when possible. It is imperative that
criminal defense lawyers observe the top na
tional attorneys. It is alwayshelpful to see your
opponentand evaluate his or her work. Most
criminal defenseattorneys are near the court.
This affords the defenseattorneythe opportunity
to observetheir potentialopponents.If you ever
needco-counselon a case,you maywant to ob
servethat personin court first. While observing
trial attorneys,you can seeif otherattorneysare
getting more rights for their clients. If they are
getting more extensivejury selection,then you
need to ask for more, particularly it’ your client
is accusedof a felony with a longer or manda
tory sentenceor facesthe deathpenalty. If others
are getting supplementaryquestionnairesor in
dividual sequesteredvoir dire, thereis no justifi
able reasonfor you to be permitted any less in
your case.
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Conclusion. Whenever possible, obtain the
higher-cost,higher-quality jury selection work.
With a tight budget,thesesuggestionscan make
your work the highest quality possible. Just as
lawyers have a policy to provide good services
to awider rangeof clients, trial consultantshave
reasonablyprices and quality methodsfor jury
selection.Telephoneconsultation can help de
fray cost. Ample time is neededto considerthe
problemcarefully.

Dr. IneseA. Neiders
P.O. Box 14736
Columbus,Ohio 43214
Tel: 614 263-7558

* * * *

I would like to thank attorney Dale M Mush/i
andRolands Dartausfor editingthis article.

Dr. Inese A. Neiders is a jun’ and trial consult
ant from Columbus, Ohio. She has been suc
cessful in defending death penalty, white collar,
drug conspiracy, child sex, policy brutality, and
a wide range of civil cases. She obtained her
Ph.D. from Ohio State University and her J.D.
from Case Western reserve University.

* * * *

McQueenVideo

From his prison cell on deathrow, Harold McQueen,Jr. starescalmly into the cameraand begs
children I last time to stay away from alcohol anddrugs. "You don’t haveno future with drugs. I
mean you don’t have anything. You don’t care about your mother, your brother,whoever.You
know you just gotta get that high. And if you don’t get it, you’ll get it the bestway you can. If you
don’t havemoney,you’ll steal,rob."

3 days after the videotapewas made, the convictedmurdererwas put to death in the Kentucky
electricchairfor killing a storeclerkwhile high on drugsand alcohol.

The videotape,madeunderthe supervisionof the CatholicConferenceof Kentucky, is beingdis
tributed to churches,youth organizationsand other groups in hopes that McQueen’santi-drug
messagewill resonatewith teenagers.

The 19-minute video, titled It Could Happen To You, was madepublic a few weeksago, but the
responsealreadyhas beenoverwhelming.A circuit judge plansto show the tape to alcohol abus
erswho appearin his courtroom.Parentshaveaskedfor copiesto showto their children.

On the tape, McQueenmentionsthat he regretsthings he’s done wrong. And he talks at length
about the anguishand the hopelessnessof life on death row, wherehe spent 16 years.And he
makes it clear that anybodyon drugs could end up like him. "All you gotta do is just, uh, load
your blood systemup with drugs,alcohol, andyou don’t know what you’re doing. You could eas
ily be talkedinto doing anything...." He urgesteensto find a substitutefor drugsandalcohol. "If
you’re not into church,find somethingelse," he said. "There’s a better high out therethan drugs
andalcohol. Life is ahigh. And whenyou comein here,you’ve lostthat."

Organizationsor individuals interestedin ordering the video, It Could Happen To You, may call
the Catholic Conferenceof Kentucky in Frankfort, Kentucky at 502 875-4345.The price is
$15.00, which includesshippingand handling.

Rick 1-lalperin, AL - Texas
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UPCOMING DPA, NCDC, NLADA & KACDL EDUCATION

**DPA**
* 12th Litigation Practice Institute; KentuckyLeadershipCenter,Faubush, KY; October 4-9, 1998

with 3 litigation tracks: trial, appeal,andpost-conviction
* 27th Annual Public DefenderConference; location to be determined,Louisville, KY; June 14-16, 1999

NOTE: DPA Education is open only to criminal defenseadvocates..
For more information: http://dpa.state.ky.us/-rwheeler/rain/htni

** KACDL **

* KACDL Annual Conference,November 13, 1998; Louisville, KY
For more information regarding KACDL programs call or write: Linda DeBord, 3300 Maple Leaf Drive, LaGrange, Kentucky
40031 or 502 243-1418or RebeccaDiLoreto at 502 564-8006.

** NLADA **

* NLADA Appellate DefenderTraining, November 19-22, 1998, Hampton Inn Downtown, New Orleans, LA

* NLADA Annual Conference,December9-12, 1998, San Antonio, Texas

For more information regarding NLADA programs call Paula Bernstein at Tel: 202 452-0620;Fax: 202 872-1031 or write to
NLADA, 1625 K Street, N.W., Suite 800,Washington,D.C. 20006; Web: http://www.nlada.org

** NCDC **

For more information regarding NCDC programs call Rosie Flanagan at Tel: 912 746-4151; Fax: 912 743-0160or write
NCDC, do Mercer Law School,Macon,Georgia31207.
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