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FronitFEdit.r
Race pervades our Kentucky criminal justice sys
tem. Criminal defense attorneys understand that
horrible reality best. We see it. We feet it. We know
it. While we may not be able to prove it very often
to the level of sociological, moral or legal levels of
proof, it is tangible. Lest anyone disagree about the
real presence of racism, contemplate whether any
defendant would want to have black skin at a trial
or sentencing, instead of white skin.

KBA President Dick Clay calls us all to get on
with confronting and correcting racism.., now. De
fenders have an obligation to illuminate the realities
of racism in Kentucky’s criminal justice system.
DPA is conduct a day of education for criminal de
fense practitioners on the Kentucky Racial Justice
Act on October 27, 1998 in Louisville. Mark your
calendars to attend.

On Our Cover: Kentucky’s Public Defender
Statute was substantially updated when Governor
Paul Patton signed HB 337 into law. We have a
better statute to represent our 100,000 clients with
thanks to Representative Kathy Stein, Senator
Ernesto Scorsone, and Public Advocate Ernie
Lewis.

Persuading. Our nationally recognized week-long
Litigation Practice Institute is adding two tracks,
appellate & post-conviction, to the longstanding
trial track. Space is limited. Apply early if you want
to attend. There is no better place in Kentucky to
learn how to be a more successful litigator.

Edward C Monahan, Editor. The Advocate

TheAdvocate
The Advocate provides education and re
search for persons serving indigent clients in
order to improve client representation and
insure fair process and reliable results for
those whose life or liberty is at risk. It edu
cates criminal justice professionals and the
public on its work, mission and values.
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publication of the Department of Public Ad
vocacy, an independent agency within the
Public Protection and Regulation Cabinet.
Opinions expressed in articles are those of the
authors and do not necessarily represent the
views of DPA. The Advocate welcomes cor
respondence on subjects covered by it. If you
have an article our readers will find of inter
est, type a short outline or general description
and send it to the Editor.

Copyright © 1998. Kentucky Department of Pub
lic Advocacy. All rights reserved. Permission for
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duction of separately copyrighted articles must be
obtained from that copyright holder.
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STAMPING OUT ALL VESTIGES OF
RACISM IN OUR JUSTICE SYSTEM

Lexington, KY, June 15, 1998 To prepare for
this speech, I read four speeches written by pre
vious KBA presidents for delivery at this Annual
Public Defender Conference. While each con
tains a different emphasis, they are all marvel
ously written tributes to the Department of Pub
lic Advocacy and its vital role in providing ef
fective legal counsel to indigent defendants fac
ing a loss of liberty. I cannot improve upon
these speeches, and consequently will not elabo
rate upon the obvious: that what you do and the
exceptionally professional manner in which you
approach your task is fundamental to the rule of
justice in this Commonwealth. Perhaps I should
simply thank you and sit down.

If I did that, however, I would miss the opportu
nity to discuss with you the issue of perceptions
of racism in Kentucky’s justice system. This is
an issue that has weighed heavily on my mind
ever since a notable series of articles analyzing

I realize that currently lawyers and investigative
reporters are at the bottom rungs of the ladder in
public image. You and I know, however, that
these matters are inherently cyclical. Read
Katharine Graham’s recent autobiography. Per
sonal History, and note her justifiable pride in
the role the Washington Post played in breaking
and then developing the Watergate story for the
public. Read Taylor Branch’s history of the civil
rights movement: the Pulitzer winner, Parting
the Waters, and the just published Pillar of Fire.
You will develop a renewed appreciation and
pride in the complementary roles that the inves
tigative press and great lawyers play at times of
constitutional crisis and infringement of liberties
in this Country.

the issue
Leader in
Journal in

appeared in the Lexington Herald
December, 1995 and in the Courier-
January, 1996.

Facing the Different Standards of Justice

I was privileged to read Kentucky Bar President, Dick Clay’s very fine speech to the Department of
Public Advocacy given on Monday, June 15, 1998. It was a moving testimonial to the need for our pro
fession to realistically face the different standards of justice which continue to plague Kentucky. Dick
mentioned seeing Lee’s To Kill A Mockingbird. starring Gregory Peck as Atticus Finch in 1956 in a
segregated theater in my home town of Hopkinsville. I agree that it was a marvelous movie on the very
nature ofjustice. It obviously made a strong impression on Dick which influenced his very fine speech
pointing out the areas of racial insensitivity and overt racism which exists in Kentucky’s justice system.

A generation earlier, as a young lawyer in Flopkinsville, I was distressed about the double standard of
justice in murder cases. If you were African-American and were charged with killing a white person.
justice was swift and severe resulting in a death sentence. If you were a white person accused of killing
an African-American and could hire a good lawyer, you had a good chance of being acquitted or re
ceiving a light sentence. If an African-American killed an African-American and the accused was
needed to cut tobacco or harvest a crop, justice sometimes winked at the crime and allowed the defen
dant to be freed to work for the white farmer. This situation convinced me as Governor to support pas
sage of the first Civil Rights Law south of the Mason-Dixon Line.

Dick Clay’s article should be read by every Kentuckian and certainly by every member of the Bench
and Bar in Kentucky.

- Former Governor Edward T. Breathitt, Wyatt, Tarrant & Comb.c
Louisville, Kentucky
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It is the issue of fair and impartial justice Ibr all
citizens, regardless of color. or for that matter
sex, or any other of the myriad ways in which
we label people, that I want to discuss with you
tonight. I think back to my growing up years in
Hopkinsville. a city that was in the early 1960s
still profoundly segregated in spirit. It was there
in the Sixth grade that some friends and I saw
one of the most important movies ever produced
on the very nature of justice--the production of
Harper Lee’s To Kill A Mockingbird. starring
Gregory Peck as Atticus Finch. The irony is that
we saw that inspiring production in
Hopkinsville’s Alhambra Theatre, which had
separate drinking fountains and a balcony where
men and women of African descent were at that
time expected to sit. I don’t mean to single
Hopkinsville out. A series of ugly racial inci
dents, largely focused in the public high school,
forced that beautiful and most southern of Ken
tucky cities to start coming to grips in the late
I 960s and early I 970s with race-related issues.
Hopkinsville, in many ways, now sets an exam

pie of how caring men and women of both races
call, over time, create a climate where racial ten
sions diminish and understanding grows.

I guess you could say that the experiences of my
youth alert me to perceptions of racism in our
justice system, as do recently reported instances
of hate across the nation in the form of church
burnings and murders where racism is an un
derlying motive. Witness what happened last
week in Jasper, Texas, when some very twisted
people took a 49-year-old black man named
James Byrd Jr. for a ride. They then beat him
senseless, chained him to the rear bumper and
dragged him to his death, severing his head and
an arm in the process. Yesterday’s New York
Times editorial page noted that malignant acts
such as this do not shape the larger culture, but
they stun it, and inform it. To paraphrase: "In
Jasper, the community has rallied around a
sheriff bent on color-blind prosecution of this
lynching by pickup truck... The legacy of James
Byrd, bless his soul, could be purifying and real,

Will We Be Able to Make Progress?

It was my distinct privilege, as a member of the Public Advocacy Commission, to hear the address by
Dick Clay at the 26th Annual Public Defender Conference. It was probably the most thoughtful, hope
ful. and inspiring address I have heard in recent years. Hooray! for Mr. Clay in making the issue of
Racial Justice a cornerstone of his year as President of the Kentucky Bar Association. Having said
that, what do I think will be the result of this effort? Mr. Clay initially considered the significant en
actment of the Racial Justice Act, which applies only to death penalty cases. But the problem of racial
justice goes far beyond death penalty cases. As Mr. Clay said, while studies have established no ac
tual hard documentation of specific instances of racism in Kentucky courts, there is a significant,
widespread perception of racial injustice. Dealing with a perception may very well be like dealing
with a ghost.

It is a fact that there will be little measurable progress on this issue during Mr. Clay’s short term in
office. It is also a fact, that beginning the process through the study undertaken under the leadership
of the Kentucky Supreme Court, the series of town hall meetings, and through passage of the Racial
Justice Act has been very important. It is a fact that efforts made under Mr. Clay’s leadership as
President of the Kentucky Bar Association will be important in maintaining the momentum toward
elimination of not only the fact of racial injustice, but just as importantly the perception that there is
racism in Kentucky’s courts. However, it is would be naive to think that these efforts will suddenly
transform our criminal justice system or the perceptions which people have about it.

Racism exists in the hearts and minds of mankind. It can only be eliminated in our system of justice
when all persons, not just those engaged in the criminal process, open their hearts and minds. Mr.
Clay’s thoughtful and challenging address continues important dialogue on the issue. It is my hope
that his address will be thoughtfully considered by all persons. His message is important.

- William R. Jones, Professor of Law Emeritus
Chase College of Law
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an allirmation that justice can he certain and
equal in the former heartland of’ segregation."

It is against this personal and cultural backdrop
that I consider one of the most significant en
actnients of the 1998 Kentucky General Assem
bly to he the Racial Justice Act. As you know,
this legislation enables a defendant in a death
penalty case to introduce statistics designed to
show patterns of racial bias in other death pen
alty cases. The Act provides that the defendant

shall state with particularity how evidence
supports a claim that racial considerations
played a significant part in the decision to seek a
death sentence in his or her case."

In the 1998 conference program for this 26th
Annual Public Defender Education Conference,
the following statement is made: "This success
must be followed by vigorous advocacy by de
fenders. Training and brain storming on how to
present effectively claims of prosecutorial ra
cism in capital cases must occur."

I rather expect that similar discussions are un
derway among the Commonwealth Attorneys of
Kentucky. In the future, the Racial Justice Act
will be the bare bones upon which the flesh of
well-advocated and carefully considered judicial
opinions will be built. It will be fascinating to
me, as a civil litigator, to see how this is inter
preted in the future.

Again, the Racial Justice Act is a significant
piece of legislation. But will this Act, despite its
grand title, effectively eliminate perceptions of
racism in Kentucky’s justice system? No.
There are many more issues to be addressed
over time by all of us: Bench, Bar, participants
in the system, and the press.

The newspaper articles I alluded to earlier pro
vided impetus for the Act. Following those arti
cles, a foundation on whose board I sit. The
Norton Foundation of Louisville, along with the
State Justice Institute, gave $88,500 to the Ad
ministrative Office of the Courts to fund a study
on racism. A survey of 10,000 people, con
ducted by a Blue Ribbon Racial Bias Task
Force, established no actual hard documentation
of specific instances of racism in Kentucky
courts. Nevertheless, the study documented sig
nificant, widespread perceptions of racial bias
among those currently incarcerated for felonies,
in misdemeanor courts, among small claims liti
gants and among domestic violence defendants.

Such perceptions cannot be permitted to under
mine the trust and respect that men and women
in this Commonwealth have for our courts. I
publicly thank Chief Justice Stephens, Chief
Justice-Elect Lambert and the other members of
the Supreme Court for their leadership in un
dertaking this study, and for the series of town
hall meetings that accompanied it. I am pleased

Perception Exceeds Reality

I appreciate the opportunity to review the speech KBA President, Dick Clay made at your recent
conference. Clay is correct that there is a perception that racism pervades our Criminal Justice sys
tem. This perception erodes public confidence in our legal institutions. However, as Clay men
tioned, a recent study by the Norton Foundation along with the State Justice Institute found "no ac
tual evidence of specific instances of racism in Kentucky Courts." I don’t conclude from the study
that all is well but I believe the perception exceeds the reality.

I fear the new "Racial Justice Act" with its reliance upon statistical evidence will result in a mean
ingless "battle of statisticians" and more appeals further eroding public confidence in the system.
Any vestige of racism will be eliminated only by each of us as prosecutors or defense attorneys be
ing conscious of the perception and making sure it is not a reality on a day by day individual case
basis.

- Phil Patton, Commonwealth Attorney
Barren & Metcalfe Counties
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to announce that the Kentucky Bar Association,
in conjunction with the Kentucky Supreme
Court, will sponsor a Justice Initiatives Confer
ence in late 1999. It will address issues involv
ing justice for the citizens of this Common
wealth, including but not limited to, areas where
there has been overt, covert, or unintentional
racial injustice. IOLTA has provided $30,000
for this conference. The planning for it, under
the leadership of Bar Governor Steven Catron,
will take place during my tenure as president of
the KBA, and the conference will then take
place shortly thereafter. The conference will be
in direct response to a call by the National Con
ference for Chief Justices that such conferences
take place in all 50 states. The conference will
only be as good as its participants and the ideas
they bring to the table. All too frequently, con
ferences result in wonderful talk, marvelous
studies, but precious little, if any, action.

What are some of the areas where racial insensi
tivity or bias may be perceived to exist in Ken
tucky’s justice system? In raising these ques
tions for public discussion I want to emphasize
that I am not casting blame. That would be a
presumptuous exercise for me, as a civil lawyer
with no experience in criminal law, to undertake.
Perceptions do not always constitute reality. We
do not serve justice by irresponsibly raising
questions in a manner calculated to infer that
they are real. I believe that we, as officers of
the court, must examine at least the following
areas:

* Are there perceived discrepancies in the
setting of bail for black and white de
fendants, especially at the district court
levels?

Our Work is Cut Out for Us

I have been asked to comment briefly on my friend Dick Clay’s address to the Public Defender Con
ference. Specifically, Ed Monahan asked me to "better inform our readers of the reality Dick Clay is
confronting." I have confronted the reality, myself, and our work is cut out for us.

First, I applaud and echo Dick’s comments and exhortations, especially his conclusion that true lib
erty and justice for all can only be attained if all vestiges of racism, including the perceptionof ra
cism, are erased.

As Jefferson County Commonwealth’s Attorney, one of my greatest concerns was the perception of
racism in our system. As lawyers we understand, for instance, that the appearance of impropriety can
be as bad, or worse, as impropriety itself. The same is true with racism. Our system ofjustice relies
not so much upon arrests and convictions as it does on faith and trust. In this democracy all of the
police, judges and jails in the world could not preserve our most cherished principles if our citizens
did not have faith in the system, or trust in its fair operation. Today, many lack that trust.

Respect for the system - the perception ofjustice - must begin at the top. The example bar leaders.
prosecutors and defenders set will be followed, and closely observed. That is why, when a stronger
Racial Justice Act was defeated in the 1996 legislature. I was surprised and disappointed to find my
self alone among all of Kentucky’s chief prosecutors in support of the law. Their arguments - that the
law was unnecessary, that they did not institute racist prosecutions, that convictions would be more
difficult to obtain - were well-made but missed the point. Lawmaking is often about message
sending, and the message sent by these bar leaders those most intimately involved with the criminal
justice system in our state - was the wrong one to those who already felt disenfranchised and uncom
fortably wary of the courts.

That the law eventually passed is a tribute to the work and perseverance of other bar and community
leaders. This work must continue. Good luck.

- Marc Murphy, Jefferson County Commonwealth Attorney
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* If so, are these perceived discrepancies
particularly pronounced for black and
white women?

* Are there perceptions the police are not
scrupulously fair in how they treat sus
pects? For example, are there percep
tions that young black males in groups
of two or more are singled out by police
for uneven treatment? Do perceptions
exist that black men and women are
subjected to unfair pat-downs or
searches and seizures?

* What about treatment by correctional
officials and police while a defendant is
in custody? Are there perceptions of
race-based discrepancies in the guise of
verbal or physical abuse?

* Are there perceptions of unfair treatment
at the correctional level?

* Are all sentences, be they felony mur
ders or not, handled without regard to
race?

* Are there perceptions that the laws, par
ticularly as they relate to drug offenders,
are somehow not uniformly enforced?

* Are courthouse personnel, such as
clerks, judges’ secretaries and sheriffs,
fair and even in their treatment of all
participants in the system, regardless of
race or status?

The recent Racial Bias Task Force study exam
ining the perceptions of court-users on the fair
ness of the Kentucky Courts indicates that sig
nificant percentages of minority defendants be
lieve bias exists in many of the aforementioned

areas. If indeed perceptions of racial bias or in
sensitivity exist, then how do we, as responsible
advocates and judges, dispel them if they are
false, and eradicate the problems if the percep
tions are true? Isn’t this what the pursuit ofjus
tice is all about? I believe that solid investiga
tive journalism, spirited and informed public
discussion, heavily debated legislation, and pas
sionate advocacy in the Courts ultimately will
address these issues. Justice will result. It al
ways. over time, does.

While we are talking about matters of race, we
must not ignore the fact that out of 12,500 mem
ben of the Kentucky Bar Association, roughly
ISO to 200 are black. This is a terrible statistic.
It is not my fault, It is not yours’. It is the result
of a nation where education has been underval
ued for both black and white children, and where
there has not been a long tradition of large num
bers of black lawyers.

What about the public defender staffs them
selves? In Jefferson County, there are 45 law
yers on staff -- only one is black. In Fayette
County there are none.

In Jefferson County. a rough estimate of the cli
entele served by the public defenders would be
50%50%blackwhite. Some estimates I have
heard go up as high as 70%30%. The images of
the public defenders in the eyes of those they
serve might improve in many instances if the
lawyers representing them looked like them.

Similarly, perceptions-or misperceptions-of
Kentucky’s justice system would change dra
matically, were there significantly more black
judges and court administrative personnel.

This must change. It will only happen -- but it
must happen -- over time. There must be inten
sive efforts by the Bar and the judiciary to iden

New Hope
Dick Clay’s speech to the Department of Public Advocacy points anew to the ongoing struggle
to end perceptions of racism in Kentucky’s judicial system. Much progress has been made, but,
as Clay points out, the 1998 Racial Justice Act offers new hope that we can reach "fair and im
partial justice" for all Kentuckians, regardless of race, creed, sexual orientation, or age.

- Marion B. Lucas, Professor of History, Western Kentucky University
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lily promising African-American students at the
elementary. junior and high school levels and.
quite simply. to indoctrinate them with the de
sire to become great lawyers. One of the most
effective things that we, as good lawyers can do.
is to look lhr opportunities to work with our lo
cal schools to help educate students on funda
mental concepts of liberty and justice that we
too frequently take for granted. As lawyers I
think we have a hounden duty aggressively to
recruit minority students for law schools and in
employment opportunities.

An example of a useful program would be that
set up by the Kentucky Bar Association, Louis
ville Bar Association, Jefferson County Public
School System, and Louisville Chamber Com
merce, to provide jobs for minority youth in law
firms, corporate law departments and govern
mental agencies in Jefferson County. This pro
gram was instituted back in 1993, and has aver
aged somewhere between 12 and IS high school

students a year -- most of whom come from
Central High School’s Law Magnet Program.
These numbers aren’t high. and it remains to he
seen how many lawyers we will actually creatc.

We must keep trying. We must never give up.
As lawyers, we have an ethical obligation to our
profession and an even deeper obligation to our
country to help raise up future Thurgood Mar
shalls, Leon Higginbothams. Harry Edwards’,
Johnny Cochrans, and assuming you believe in
an open and free-spirited intellectual debate in
both the black and white communities Clarence
Thomas’s, to pursue justice not only at exalted
levels, but right here on the front line. We also
have a duty as lawyers and judges to stamp out
all vestiges of racism in our justice system, be
they real or mere perceptions. Only in that way
can we truly provide liberty and justice for all.

Richard ftC. Clay, KBA President
101 S. 5th Street, Suite 2500
Louisville, KY 40202
Tel: 502 581-8000; Fax:502581-8123 U

Eliminating the Fact of Racism

Our Kentucky Supreme Court recently said that to preserve the trust and respect of the citizenry for the
judicial system, counsel should be disqualified when there is an "appearance of impropriety." Love/I v
Winchester, 941 S.W.2d 466 Ky. 1997. Dick Clay’s eloquent address makes the point that there is a wide
spread perception of racism - surely a more serious concern than an "impropriety" -- which undermines
the trust and respect of African-Americans for our courts. The question is what we -- as lawyers, judges.
and legislators--can do to eliminate not only the fact, but the perception of racism in the judicial system.

The 1998 Racial Justice Act is a good start. While impacting only a few cases, this act makes it clear that
the legislature does not want race to be a factor in death penalty litigation. Some other suggestions:

* The Kentucky Supreme Court could use section 2 of the Kentucky constitution to make it easier to
prove claims of discriminatory law enforcement. By disallowing discovery and refusing to infer dis
criminatory intent from pattern evidence, the United States Supreme Court has made it virtually ml-
possible for a defendant to prove that an officer’s actions were racially motivated in violation of the
Equal Protection Clause of the Fourteenth Amendment. Waytev. United States, 470 U.S. 598 1985,
United States v. Armstrong, 116 S.Ct. 1480 1996. Operating under their own constitutions, however,
state courts can and should receive pattern evidence to prove selective enforcement, and should allow
discovery to obtain relevant data. In a recent New Jersey case New Jerseyv. Pedro Sow the trial
judge suppressed evidence seized by troopers patrolling the New Jersey Turnpike on the basis of sta
tistics showing that, while 15% of speeding motorists were African-American, 46% of motorists
stopped for speeding were African-American. This case, and others like it, are discussed in Maclin,
Race and the Fourth Amendment, 51 Vand.L.Rev. 333 1998. Since discrimination is difficult to
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Ract’ ,iid the /"ourtl, Anwnd,nent, SI Vand.L.Rev. 333 1998. Since discrimination is difficult to
prove by direct evidence, our Court should hold that a prima facie case of discrimination can be made
by statistical analysis. After the Supreme Court’s decision in Whrcn v. United States, 116 S.Ct. 1769
1996, all drivers are subject to pretext stops 98% of motorists speed; it is the African-American
young male who is most likely to be stopped for "DWB" Driving While Black. The purpose of a
suppression motion is to deter police misconduct. To deter selective enforcement, our courts should
allow litigants discovery of police files to ascertain whether there is a pattern of selective enforce
ment, and he willing to infer discrimination in a specific case from pattern evidence.

* The Kentucky Supreme Court could hold, as a matter of state constitutional law, that there must be a
rational neutral basis for a peremptory challenge which appears racially motivated. The United States
Supreme Court recently held that the Fourteenth Amendment Equal Protection Clause does not re
quire an attorney to give a rational reason for the exercise of an apparently racially-motivated chal
lenge: a trial court may accept any explanation, no matter how implausible, so long as it is race
neutral. Purkett v. EIem, 514 U.S. 765 1995. Since a trial court’s acceptance or rejection of an attor
ney’s explanation is reviewable only on an abuse of discretion standard, Purkett effectively places ra
cial discrimination in jury selection, as a/eden,! constitutional matter, beyond the supervision of the
appellate courts. The Kentucky Supreme Court, however, could interpret the equal protection guar
antee of the Kentucky constitution to require a plausible explanation for challenges which appear to
be racially motivated.

* We should do what we can to ensure that jury venires adequately represent the relevant African-
American population. I recently served on two venires in Fayette County. each consisting of about
two hundred jurors. African-Americans were not proportionately represented on either venire. I don’t
know why, but apparently under-representation of minorities is common. In Detroit, for example, the
federal court attempted to rectify the problem by striking every fifth non-African-American. How
ever, the Sixth Circuit held that the plan violated the Equal Protection Clause. United States v. Ova/Ic,
136 F.3d 1092 6" Cir. 1998. Perhaps a carrot and stick approach to jury service would cause a
higher percentage of those summoned to appear and serve -- better pay and facilities, and less toler
ance for no-shows and excuses.

* We should be reluctant to consider race or gender in "casting" a trial team. Selecting an attorney on
the basis of race or gender degrades the attorney and assumes that jurors might be influenced by im
permissible factors. Batson v. Kentucky, 476 U.S. 691 1986 assumes that jurors will not be influ
enced by matters of race; that jurors can and will put aside their biases when they enter the box.
Casting on the basis of race or gender is inconsistent with that premise.

* We should do what we can to encourage African-Americans to become police officers, lawyers, and
judges. I’ve always thought that the best rationale for affirmative action in law school admission is to
increase the number of African-American judges, prosecutors and defense counsel, and thereby make
the justice system more closely mirror society. In the state of Kentucky, in too many cases the defen
dant is African-American and all the other players are white. No wonder there is a perception of ra
cism. We should encourage bright, hard-working African-American young people to consider a ca
reer in law or in law enforcement, and provide financial assistance to those in need.

- William H. Fortune, College of Law
University of Kentucky, Lexington, KY 40506-0048
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SECTION 1. A NEW SECTION OF KRS CHAPTER 532 IS CREATED TO READ AS
FOLLOWS: I No person shall be subject to or given a sentence of death that was sought
on the basis of race.

2A finding that race was the basis of the decision to seek a death sentence may beestab

lished ji the court finds that race was a significant factor in decisions to seek the sentence of death in

the Commonwealth at the time the death sentence was sought

3 Evidence relevant to establish a finding that race was the basis of the decision to seek a

death sentence may include statistical evidence or other evidence, or both, that death sentences were

sought significantly more frequently:

aUpon persons of one race than upon persons of another race; or

*1 As punishment for capital offenses against persons of one race than as punishment for

capital offenses against persons of another race.

The defendant shall state with particularity how the evidence supports a claim that ra4

cial considerations played a significant part in the decision to seek a death sentence in his or her case.

Theclaim shall be raised by the defendant at the pre-trial conference. The court shall schedule a

hearingon the claim and shall prescribe a time for the submission of evidence by both parties. If the

court finds that race was the basis of the decision to seek the death sentence, the court shall order that

adeath sentence shall not be sought

‘5,The defendant has the burden of proving by clear and convincing evidence that race

wasthe basisof the decision to seek the death penalty. The Commonwealth may offer evidence in re

buttal of the claims or evidence of the defendant

SECTION 2. A NEW SECTION OF KRS CHAPTER 532 IS CREATED TO READ AS
FOLLOWS: Section 1of this Act shall not apply to sentences imposed prior to theeffective
date of this Act.

SECTION 3. A NEW SECTION OF KRS CHAPTER 532 IS CREATED TO READ AS
FOLLOWS: Sections 1to 3of this Act shall be cited as the KentuckyRacial Justice Act

Employment, Incarceration, Kentucky Death Row,
Kentucky General Population Statistics by Race

DPA Justice Cabinet Kentucky Kentucky Kentucky
All Staff All Staff Death Row Prisoners Population

White 93.5% 92.8% 78% 61% 92.3%

Non-White 6.5% 7.2% 22% 38% 7.7%
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HB 455 Is A GAMBLE

Sentencing Changes are Major

1-louse Bill 455, also know as the Governor’s
Crime Bill, has as its most prominent feature a
radical shift in major sentencing provisions in
the Commonwealth. Some of these provisions
are as follows:

I. Violent offenders must serve 85% of
their time prior to being eligible for pa
role.

2. Considering probation and probation
with an alternative sentencing plan has
become mandatory. In fact, the granting
of probation or probation with an alter
nate sentencing plan for nonviolent of
fenders has become virtually mandatory.

3. Nonviolent persistent felons are eligible
for probation under many circum
stances.

able to grant di-
the objection of

5. Probation and parole officers will be
responsible for developing alternative
sentencing plans, identifying resources
or the lack of resources.

We Are Imprisoning More Longer

This is a radical change in sentencing law in this
Commonwealth. First, the Commonwealth is
committed to incarcerating a lot more people for
a lot longer. When I began to practice law in
1977, there were approximately 4000 people
incarcerated in Kentucky. Parole eligibility on a
sentence from 40-life was 6 years. There was no
violent offender statute. That changed signifi
cantly in 1986 with the passage of KRS
439.3401. Today, over 14,000 people are incar
cerated. The projection is 22,000+ persons in

carcerated in 2002, and that projection was made
before HB 455 passed. Off in the future, we will
have persons serving 50-70 year sentences, with
the parole eligibility of 42-59 years. This will be
extremely costly. Built in is a financial time
bomb for the Commonwealth. Unless...

Will Probation by Judges Really Increase?

That is where the gamble comes in. The 85%
provision is mandatory. The gamble of HB 455
is that the 85% provision will be paid for by the
granting of probation of most nonviolent felons.
Yet, that provision is discretionary with circuit
judges. The big question of HB 455 is whether
the strengthened language virtually mandating
probation will be sufficient to alter the sentenc
ing practices of circuit judges. That is unknown.
What we know, however, is that if the great
majority of nonviolent felons, including PFOs,
are not granted probation, then we will have lost
the gamble.

Changes Needed by Many

Circuit judges are not the only ones who are
called upon to change their practices by HB 455.
These other players in the system will also need
to alter their practice:

I. Defense lawyers will need to become
more adept at developing and presenting
alternatives to incarceration.

2. Probation and parole officers will need
to shift their focus away from revoca
tion, away from preparing PSI’s exclu
sively, and toward identifying and de
veloping alternative sentencing plans.

3. Prosecutors must begin to redefine vic
tory. At present, many prosecutors de
fine victory as someone going to prison.
Prosecutors have immense power in our
system: they can demand prison in every

4. Circuit judges will be
version motions over
the Commonwealth.
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instance and by so doing put pressure on
judges to deny probation. If this contin
ues to he the paradigm, then we have
little chance to win the gamble posed by
I-lB 455.

4. Legislators must resist the temptation to
criminalize everything, and to make
felonies of everything. Legislators must
also give this new law time to work. If
it does not work, then legislators need to
go back to reconsider the 85% provi
sion.

5. The newly formed Criminal Justice
Council needs to he vigilant to see
whether the gamble of HR 455 is paying
ofI or whether the Commonwealth is
losing.

Ernie Lewis, Public Advocate
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006, #108; Fax: 502 564-7890
E-mail: elewisumail.pa.state.ky.usU

lO 5 8.5

tO 17

Parole Eligibility for Violent Offenders in years

20

40 12 34

50 12 42.5

70 12 59.5

Life 12 20

Capital Life Without for 25 Life Without for 25

Capital Death Life Without Parole

Capital Death

SENTENCE CURRENT

30

UNDER HB 455

12 25.5
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EFFECTIVE COURTROOM
PRESENTATION

- JUSTICE DONALD WINTERSHEIMER

The importance of effective oral argument at the
appellate level cannot be overemphasized. Obvi
ously, the principal purpose of the oral advocate
is to give judges a better understanding of your
position, your interpretation of the facts and the
legal theory upon which you expect to prevail.
For judges, oral argument brings the case into
better focus and provides a time line in which the
case is generally decided.

The traditional fundamentals must be observed in
approaching any oral argument. The chief work
ing tool in any oral presentation is a well-
organized and concise brief Certainly oral argu
ment is important in the persuasion of the court,
but the brief is a permanent record of your posi
tion and remains with the court throughout the
ultimate decision making process. Oral advocates
should be careful not to merely repeat or read
their briefs. A well-developed oral argument is
what the judges will immediately recall when
they begin the decisionmaking process a. confer
ence. Some judges form a preliminary opinion
from initially reading the briefs and the oral ar
guments provide the opportunity to strengthen
such views.

Be Prepared for Anything

Counsel should be prepared for anything and eve
rything. The oral advocate must know the case
thoroughly, both the facts and the law. You
should practice your argument several times be
fore entering the courtroom. An associate, friend
or spouse should listen to your argument and
make suggestions or propound questions during
such a practice.

The Opening Party

In the opening minute, establish the essential facts
and the legal support for your position. Always
stay within the record on appeal. The oral argu
ment should be kept as simple and direct as pos
sible with an emphasis on logical arguments
rather than those that are frequently presented to a
jury. You should avoid reading lengthy quota
tions, and unless it is a new case recently decided,
citations are not generally necessary. Finally
avoid disparaging your opponent or the court
from which you are appealing.

Answer, Then Explain

Perhaps the most difficult challenge facing an oral
advocate is the proper method of answering ques
tions by the court. Answer the question directly
with a simple "yes" or "no" and give a short ex
planation or justification for your answer. If you
do not know the answer simply state that. Do not
evade an adverse question, but say that your ar
gument differs from that which may have been
propounded in the bench question. Avoid being
distracted from your argument by questions from
the court. A good outline and careful practice by
means of rehearsal will keep you on the points
you wish to make.

Focus on Main Points

Limit the number of points you will try to make
during the oral argument. Discuss only two or
three points at the most and advise the court
which you intend to discuss and which you will
leave to the briefs. If the court asks you to discuss
a particular point, do so at once.
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Make Rebuttal Count

Rebuttal should be concise and avoid repetition. If
your opponent misstates the record or raises an
argument which you have not addressed, rebuttal
can provide an opportunity to correct and re
spond. You should be careful not to repeat argu
ments already made or to initiate any new mat
ters. In some cases, experienced counsel have
waived rebuttal entirely.

Answer When Asked

Answer the question when it is asked and do not
tell the court that you will get to the question at a
later time. If you are not clear on the impact of the
question. Ask for a clarification. Always listen to
the question very closely and do not respond too
quickly. You should also be careful not to inter
rupt the judge while he is framing the question.

Dress for Court

Considerable emphasis should be placed on court
room decorum and appearance. Attendance at any
judicial proceeding should be marked by appro
priate clothing that does not distract the panel of
judges from your primary purpose, that is, the
legal arguments. Clearly, flashy sports clothing is
inappropriate. Counsel should always follow the
directions of the court which are generally dis
tributed before oral arguments.

Be Prompt, Be Polite

Promptness cannot be overemphasized because
the court can and will start without you. Ordinary
politeness is the best rule to follow. Begin your
presentation with the traditional phrase, "May it
Please the Court." Refer to the court or individual
judges as "Your Honor" or "This Court."

Avoid flippancy, off color language or personal
references to opposing counsel, and certainly to
members of the Court. When addressing the Court
at any level, appellate or trial, a good lawyer
should stand, if able, before making any response.
Whether you are preparing your first argument or
your thirty-first, these points should be reviewed
periodically to deliver your most effective court-
room presentation

Justice Donald Wintersheimer
Supreme Court of Kentucky
Covington, Kentucky

Justice Donald Wintersheimer received his
A.B. from Thomas More College; his M.A. from
Xavier University and his J.D. from the Univer
sity of Cincinnati. He was in private practice and
served as City Solicitor for the City of Covington
until his election to the Court of Appeals in 1976.
In 1982 he was elected to the Supreme Court and
was re-elected in 1990. Justice Wintersheimer is
a prolific opinion writer on the Supreme Court
having an average of over 40 opinions each year,
the most for any member of the Court.*

Kentucky SupremeCourt
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THE CRIMINAL DEFENSE LAWYER AS EFFECTIVE NEGOTIATOR:
A SYSTEMIC APPROACH

J. The Negotiation Process:
Planning the Dance

A. Learning the Music and the Steps

Good criminal defense lawyers do not start out
assuming their client is guilty or that a plea
bargain is the best resolution of the case. Rather,
as the ABA Standards for C’rinnnal Justice
recognize, the competent, committed advocate
will conduct a prompt investigation of the case
and explore all avenues leading to facts relevant
to the merits of the case and the penalty in the
event of a conviction. Even if the defendant
expresses a dear desire merely to plead guilty, the
lawyer still has the responsibility to undertake an
appropriate investigation to ensure that the client’s
intended guilty plea has a basis in fact and in law.
Admittedly, the extent of that investigation and
the lawyer’s ability to push for a trial will be
significantly hamstrung if the defendant lacks the
will or desire to contest the charge. Nonetheless,
the diligent defense lawyer understands that the
defendant may not recognize potential defenses or
appreciate legal challenges so she will carefully
evaluate the merits of the case before even
considering jettisoning the trial option.

Similarly, in gathering information from the
defendant about his or her background and in
investigating the case, defense counsel should
take care not to allow a client’s professed
preference for a guilty plea to cause counsel to
prejudge the case or to curtail the search for valid
defenses and important legal issues. Moreover,
because such preparation is a necessary prelude to
negotiation, defense counsel should not
prematurely press the defendant for permission to
negotiate.

Defense counsel who too eagerly pushes the
merits of plea bargaining or working out a dealt
also may lose her client’s confidence. If the client
is unfamiliar with the workings of the criminal
justice system, it maybe appropriate for defense
counsel to discuss the settlement option. Prior to

The Negotiation Process:
Planning theDance

Implementing the Strategy:
Minimizing Dancing in the Dark

After The Music Has Stopped:
Learning From One’s
Negotiating Experience

This summary of The Criminal Defense
Lawyer as Effective Negotiator: A
Systemic Approach, 2 N.Y. Univ. Clinical
Law Review 73 1995 is printed with
permission of the author & the review.
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doing so. lio ever. delense counsel should
discuss v ith the delndant his or her cx pectations
and desires regarding the case and undertake an
appropriate Ihetual and legal investigation.

nce counsel has completed thai investigation
and is satislied that the prosecutor possesses a
sound IIctual basis tbr the crime charged. counsel
may seek the client’s permission to negotiate.
Deiènse counsel should make clear that engaging
in settlement negotiations does not necessarily
mean that counsel is recommending that
alternative. Counselshould discuss with the client
the extent ol counsel’s settlement authority as well
as the cI ient’s goals or desired outcomes. lIthe
client is not interested in pursuing a plea bargain
and insists on going to trial, defense counsel
ought not initiate any settlement discussions. This
does not mean, however, that defense counsel
ought not try to persuade the defendant to
reconsider such a choice, especially if counsel’s
investigation suggests there is little chance to
prevail at trial. Indeed, it would be very poor
lawyering to simply permit a client to proceed to
trial on a hopeless case without trying to convince
that client to consider plea bargaining. Moreover,
defense counsel is still obligated to relay to the
defendant any offer made by the prosecutor. If
defense counsel, however, is unable to persuade a
defendant to allow her to negotiate, counsel
generally should not continue to seek a plea
agreement with the prosecutor even though
counsel feels that a plea bargain is in the
defendant’s best interest.

If defense counsel and the defendant agree that
plea bargaining should commence, counsel must
prepare so that she can negotiate effectively. As
every article or text on plea bargaining
recognizes, good preparation is the key to
successful negotiating. Although this point may
seem obvious, it is clear that a significant number
of defense lawyers go to negotiate having done
little more than interview the client and briefly
review the police reports.

Effective preparation for a plea bargaining session
- like effective preparation for trial - begins
with a thorough client interview. Rarely will
defense counsel he able to effectively represent a

client thou! learning as much as posibIc about
the client and Ii is or her k no ledge of I he Ilicts
surrounding the charges. It is also critical I hat
detnse counsel learn as much as possible about
the client’s personal circumstances and
background. l’his in tbrmation not on lv is needed
to determine ii an affirmative defi2nse such as a
battered woman’s deInse or insanity delnse
should he raised, hut also it will enable counsel to
personalize the accused ii’ the dethndant
subsequently takes the stand at trial. At a
minimum, counsel needs to know about a
defendant’s living situation, dependents.
employment history, education, past and present
legal difficulties, disabilities and mental health
history. In some cases, however, especially
murder cases with the possibility of the death
penalty. counsel’s inquiry into the defendant’s past
will need to be even more extensive.

Some clients may be reluctant to open up to
personal questions or may view questions about
their background as unnecessary prying. Counsel
cannot, however, simply give up. Indeed,
counsel’s failure to adequately pursue information
about the defendant’s background, in some
instances, can constitute ineffective assistance of
counsel. Counsel usually can avoid or overcome a
client’s negative reactions to such inquiries by
explaining the importance of such questions and,
if appropriate, by delaying sensitive questions
until some trust and rapport have been established
in the attorney-client relationship.

To negotiate effectively, defense counsel must be
so familiar with the defendant and her life
experiences that she can personalize or humanize
the defendant when she talks with the prosecutor.
Defense counsel who is unaware or unprepared
when the prosecutor inquires about the
defendant’s present job status or work history niay
seriously undermine her efforts to obtain a
favorable sentencing concession. Finally, defense
counsel who is informed about and ready to
present effectively the defendant’s mitigating
personal circumstances also will be able to afford
the defendant zealous representation at
sentencing.
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Iii .tc,diiuir, it . critical thzi; defense counsel
intluile about die clcktndarit’s per’soiial situation so
counsel can advise the client about the collateral
consequences 01 a gui JR plea or conviction. A
en in m.il C Hi vict ion can c st a IC fëndant the right
to drive. a profcssioiaI license, or even the ahi lit:
to reniai n in Eli is country Although a defense
allor-n cv’s lit i In ic to a I cit or warn a de fCndant
about such collateral consequences generally has
not been deemed su lilcient to invalidate a plea or
to secure reversal of a conviction on grounds of
incffCctive assistance of counsel. the lawyer s role
as counselor requires that she apprise the client of’
considerations that are likely to affect the client’s
life. Indeed, these so-called collateral conse
quences may he considerably more important to
the defendant than the punishment proscribed by
the judge at sentencing in the criminal case. Ac
cordingly. defense counsel should make the
defendant aare of the fbI I impact of’ a criminal
conviction and help the defendant evaluate
possible collateral consequences before making
significant decisions about the case.

Next, counsel must attempt to assess the strength
of the prosecution’s ease as well as counsel’s
ability to attack that case or successfully raise an
affirmative defense. In some cases, this is a fairly
easy proposition. The defendant. tbr example. is
caught in front of numerous witnesses walking
out of a store with an item she was attempting to
steal and gives a statement admitting the offense.
In nmny other cases, however, defense counsel
faces a formidable challenge in assessing the true
strength of die prosecution ‘s evidence. This task
is complicated by the fact that counsel may have
limited access to the prosecution’s case, especially
in the early stages of a criminal prosecution. If
defense counsel, either by statute or because of
the practices of the local prosecutor, has easy and
early access to police reports and other discovery
material, counsel’s task is much easier.

To meaningfully assess the prosecution’s case,
defense counsel usually will need to secure the
assistance of an investigator and often expert
witnesses as well. Accordingly, it is incumbent
upon defense counsel to file a motion requesting
the appointment of an expert or investigator at the
state’s expense arguing that such assistance is

necessary to assure the defendant’s right to due
process and the cli’ective assistance ol counsel.
National studies consistently show, however, that
criminal defense attorneys frequently liii I to
obtain or are denied ready access to adequate
investigative assistance and expert services
despite the importance of such support services.

As part of the investigation leading up to
settlement negotiations, defense counsel also
should attempt to ascertain if the prosecutor has
any significant proof problems. ‘ounsel should
try to determine if the state’s witnesses are still
around ant actually available to testify. This is
easier to discover in a state like Oklahoma where
the prosecution’s witnesses must he identified on
the initial charging document. Similarly. talking
to prospective defense witnesses, particularly alibi
witnesses, is an important part of the preparation
process. Counsel niust not only he able to assess
the strength of any defense witnesses hut he able
to realistically predict whether those witnesses
will actually show up and testify at trial. In
addition. counsel must judge the strength of the
defendant’s own testimony’ and the merits of’ the
defendant’s liking the witness stand.

Another aspect of counsel’s preparation is to
determine the status arid positions of any co
defendants, co-conspirators or other persons
involved in the events underlying the charge
facing the defendant. The existence of’ other
individuals who also are implicated in the crinle
ot’ten complicates counsel’s task. These people
may play a key role in exonerating or burying
defense counsel’s client. Again, it may he difficult
to figure out in advance of a negotiating session
whether these other persons are planning to plead
guilty or to testify against counsel’s client.
Nonetheless, the more information that defense
counsel has about the role that others played in an
offense and the defendant’s relationship with these
other persons, the better able counsel will he to
assess the risks the defendant faces.

In addition to determining if the state has
sufficient, available evidence to convince the jury
beyond a reasonable doubt of the defendant’s
guilt, defense counsel should ascertain whether
the legality of any aspect of the state’s case can be
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challenged. This evaluation also should be made,
as best as possible, before attempting to resolve
the case. Certainly defense counsel should be able
to conduct the necessary legal research to
determine if the charging instrument, the manner
in which the charge was brought or the
underlying statute is subject to any constitutional
or other legal challenge. Although occasionally a
prosecutor may welcome such a challenge, most
prosecutors do not want to expend limited
resources and to be embroiled in a time-
consuming constitutional battle. Defense counsel
who can identify and mount an effective
challenge to the constitutionality of a statute will
find herself with a strong bargaining chip. The
prosecutor may well decide to abort the case at
the trial level rather than risk the statute being
struck down.

Defense counsel confronts a more difficult task in
assessing the viability of most evidentiary
motions. With limited access to the state’s case,
the defense lawyer often must speculate what
explanations law enforcement officers will proffer
to justify their seizure of the accused or of some
incriminating evidence. Counsel then must predict
how those justifications will play before the trial
judge and possibly an appellate court. Unques
tionably, defense counsel’s ability to raise and to
litigate suppression motions effectively is an
important factor in defense counsel’s overall ef
fectiveness. Aggressive motion practice may en
able counsel to secure the dismissal of charges in
a case in which the defendant has no defense on
the merits. It is essential, therefore, that before
starting any serious negotiations, counsel deter
mine whether any motions are appropriate, assess
the strength of those motions, and prepare fully to
argue those motions if counsel and the client
deem it strategically wise to do so.

Before initiating any plea bargaining, a few final
preparatory steps are necessary. Defense counsel
should scour the statutes to try to find other lesser
otlenses which directly or indirectly deal with the
defendant’s conduct. There may be another felony
oflense, a misdemeanor or even a municipal
ordinance violation that defense counsel can
argue is a better fit or a suitable compromise in
the defendant’s case. In some instances, defense

counsel may even he able to find an administra
tive regulation that covers the defendant’s
behavior, Counsel also should determine if there
are any local conventions - a dismissal upon
payment of terms - which represent a suitable
resolution of the defendant’s charges.

Just as it is important for defense counsel to be
aware of any local conventions which may
provide a simple and satisfactory resolution of the
defendant’s case, it is critical to learn the "stand
ard deal" in a case such as the defendant’s. Al
though a prosecutor’s initial offer will depend on a
number of variables, prosecutors generally work
from a starting point or "standard deal" that is
based primarily on the nature of the charge and
the defendanfs record. The extent to which a
prosecutor ultimately will be willing to deviate
from that "standard deal" generally depends on a
host of factors including time, resources, defense
counsel’s ability, reputation and relationship with
the prosecutor, evidentiary concerns, the victim’s
wishes, and the aggravating and the mitigating
circumstances of the case. Nevertheless, the
criminal defense lawyer who is aware of the
"standard deal" prior to going into a negotiating
session will be heifer able to plan for that session
as well as to respond to developments in the
negotiating process.

Defense counsel also must weigh the possibility
that the defendant could he prosecuted in another
forum for the events which form the basis tbr the
defendant’s pending charge. It may well be in the
defendant’s interest fbr counsel to persuade the
prosecutor that the case would he more appro
priately handled in that other forum. In some
instances, counsel may have to engage in plea
negotiations in different fbrums on the same mat
ter or in several jurisdictions involving multiple
cases in an effort to minimize the defendant’s
punishment or exposure. In other cases. counsel
may have to make quiet inquiries about general
policies or practices of’ prosecutors in another
county or of federal authorities in an effort to
secure information-without arousing attention----
about the likelihood of’charges being filed against
the defendant.
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Finally, many defendants are caught up in the
criminal justice system because they have alcohol,
drug, or mental health problems. Such problems
may have led directly to the defendant’s pending
charge, or they may be significantly affecting the
defendant’s life and her ability to cope with any
demands or restrictions placed upon her. Prose
cutors and judges recognize the significance of
substance abuse and mental health problems and,
to varying degrees, attempt to respond to such
problems in meting out plea bargains and sen
tences. Such problems may, at times, be miti
gating and lead to very favorable outcomes for
some defendants. In other cases, however, a de
fendant’s mental condition or drug problem may
lead to a much harsher disposition. If defense
counsel is aware of a client’s condition or problem
as a result of counsel’s confidential communica
tions with the defendant, defense counsel should
not disclose the existence of that condition or
problem without the defendant’s consent.

If a competent client acknowledges a problem and
accepts counsel’s advice that it is strategically
wise to disclose the problem, counsel still may
need to substantiate or document the problem in
order to secure any advantage during the
negotiation process. In addition, it may be ex
tremely helpful to develop a program or plan for
addressing the client’s problem. Indeed, defense
counsel’s ability to find a suitable program not
only may be necessary to convince the prosecutor
and judge to agree to a disposition of the
defendant’s case that allows her to remain in the
community, but it also maybe critical to helping
the defendant stay out of the criminal justice
system in the future.

B. Selecting the Right Music
Choreographing the Steps

and

Once defense counsel has undertaken the
necessary steps to be adequately prepared to plea
bargain, counsel must formulate an appropriate
negotiating strategy to use for that particular case.
Some commentators have argued that a particular
negotiating style or certain principles are
applicable in any negotiation context. Other
theorists contend that a lawyer’s negotiating ap
proach should vary depending on the lawyer’s

assessment of the particular negotiation in
question, the context, and the players involved.

Professor Don Gifford has fashioned a negotiating
strategy which he argues can be used by criminal
defense lawyers as a model in most plea bar
gaining situations. According to Gifford:

Negotiation theory suggests that the plea bar
gaining strategy most likely to succeed in a
typical case is one which begins with a compe
titive approach and progresses to a cooperative
approach as negotiations continue. To accomplish
this strategy switch, the defense attorney should
attempt to maintain a cordial and accommodative
relationship with the prosecutor, even during the
early phases of bargaining. Donald G. Gifford, A
context-Based Theoty of Strate,-’ Selection in
Legal Negotiations, 46 Ohio St. L.J. 41, 82
1985.

Gifford concludes that the use of this
recommended strategy for most criminal cases is
possible-despite the fact that the mechanics of
plea bargaining and the behavior patterns of the
attorneys vary depending on the locale and the
case-because the plea bargaining process
generally exhibits certain characteristics that

determine which strategy is likely to succeed.

Although Gifford’s model does provide a helpful
starting point in choosing a negotiating strategy, it
does not eliminate the need for defense counsel to
examine and to analyze carefully a number of
systemic factors, including the characteristics
identified by Gifford, to see how these factors
play out in counsel’s specific case. It is the inter
play of these factors which invariably will affect
counsel’s ability to achieve a desirable plea bar
gain. Gifford admits that "when deciding a nego
tiating strategy, the defense attorney should
always determine the factors that distinguish the
instant case from the usual plea bargaining
situation. If these factors are important, the
attorney may want to modi& the suggested
strategy. Even adopting Gifford’s model, then,
defense counsel in every case must examine a
host of important systemic factors. Although
these factors will change soni°ewhat from
jurisdiction to jurisdiction and even from case to
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case within a jurisdiction, counsel’s analysis of
these variables is essential if counsel is to obtain
the best plea bargain possible ibr the client. Just
as a failure to prepare adequately may be fatal to
counsel’s plea bargaining success, the use of any
generalized approach without analyzing the
specific variables relating to the defendant’s
particular case undoubtedly will limit counsel’s
effectiveness.

The first factor counsel must consider, albeit not
necessarily the most important., is the strength or
weakness of the defendant’s case. Unquestiona
bly, the stronger the prosecution’s case, the less
leverage defense counsel will have in the bar
gaining process. On the other hand, if the defen
dant has a strong defense, defense counsel may
wield considerable leverage in the process. Yet, as
has already been suggested, it is often difficult for
defense counsel to access the strength of the
prosecution’s case with any precision. Even if
defense counsel has early access to the state’s
evidence, experienced trial lawyers recognize that
a case that is strong on paper may not be nearly as
strong when the witnesses actually testi& at trial.
In fact, as noted earlier, the state’s witnesses may
not show up at trial or they may testitS’ wholly
inconsistently with what is contained in the police
reports. Although defense counsel generally will
be in a better position to assess the strengths and
weaknesses of the defense case, counsel’s ability
to accurately assess the likelihood of an acquittal
ultimately turns on her experience, the case, and
the quality of her judgment.

In addition, defense counsel must determine if
there are any aggravating or mitigating circum
stances related to the defendant’s crime which
distinguish it from similar offenses. For example,
a battery case between two men in which the
victim sustained a black eye is likely to be viewed
differently than if the same case resulted in a
fractured jaw. Similarly, the prosecutor may view
the seriousness of a defendant’s battery offense as
markedly worse if the victim was elderly or the
beating was accompanied by racial slurs. Because
the aggravating or mitigating circumstances of an
offense often will influence how others in the
system view the defendant’s case, defense counsel
must weigh the impact of any such circumstances

in the defendant’s case before selecting a
negotiation strategy.

A second significant variable that defense counsel
must take into consideration when fonnulating a
plea bargaining approach is the prosecutor hand
ling the defendant’s case. The personality, philo
sophy, trial ability, and negotiating style of that
prosecutor should influence defense counsel’s
approach in a variety of ways. For example, a
particular prosecutor may be generally reluctant
to go to trial and eager to dispose of cases by way
of negotiation. If defense counsel is aware that the
prosecutor assigned to the case has such an
attitude, counsel may have more leverage than
when facing a prosecutor who loves to try cases.
Similarly, some prosecutors are superb trial
lawyers while others are weak. Counsel may eval
uate the likelihood of success at trial and core
spondingly the viability of the trial option should
negotiations break down based, in part, on her
assessment of the prosecutor’s trial skills.

Defense counsel may have dealt with a prosecutor
enough to be able to determine if that prosecutor
has a particular or unusual negotiating style.
Certainly, some prosecutors will appear to engage
in the bargaining process when, in fact, they never
intend to move off of their initial offer. This
negotiating approach-making a reasonable
opening offer and refusing to budge-has been
labeled Boulwarism in the labor context. Defense
counsel negotiating with a prosecutor who adopts
such a highly competitive strategy may be making
a mistake if she responds to the prosecutor in a
cooperative manner and discloses weaknesses in
the state’s case or positive aspects of the defense
case in an effort to convince such a prosecutor to
grant concessions. Indeed, disclosing information
to such a prosecutor may strengthen his ar her
hand by weakening the defendant’s chances for
success at trial. On the other hand, if the prose
cutor is a fair and reasonable negotiator, counsel
may be inclined to share more information and do
so early in the bargaining process. Whenever
possible, therefore, defense counsel should at
ernpt to learn as much as she can about the prose
cutor’s bargaining style.
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As discussed earlier, heavy caseloads pressure
many prosecutors to pIca bargain most of their
cases. Thus, caseload pressure may provide de
fense counsel important leverage. This pressure
tents to be somewhat uneven, however, so
defense counsel may be in a better bargaining
position at certain times than at others.

Defense counsel’s bargaining strategy also should
take into consideration the charging process used
by the prosecutor’s office. If possible, defense
counsel should attempt to get involved in the
process before formal charges are filet because
counsel may be able to exert a positive influence
on the charges finally selected or even block the
issuance of charges. Frequently, however, counsel
wilt not be retained or appointed until after formal
charges are filet. Counsel still should bear in mind
that the nature of the charging process is likely to
influence the prosecutor’s willingness to dismiss
or to reduce charges as part of a plea bargain.

Many prosecutors’ offices have written office
policies regarding certain crimes and particular
types of sentencing-related concessions. These
policies may severely restrict a particular prose
cutor’s ability to dismiss cases or reduce charges
to lesser offenses. The more informed defense
counsel is about such policies, the better able
counsel will be to obtain a favorable disposition
for the client. Moreover, the prosecutor’s freedom
to bargain frequently depends on the prosecutor’s
status or rank in the office. Young prosecutors
tend to feel the need to appear "tough" ant so are
often reluctant or even unwilling to dismiss
charges. This is particularly so if the charges have
been filed by an experienced, senior prosecutor.
The culture of politics of a prosecutor’s office also
may limit the individual prosecutor’s freedom to
bargain.

Finally most prosecutors’ offices, especially the
larger ones, have an internal chain of command
which defense counsel meets to consider in
formulating her negotiating strategy. If there is a
viable review process within the prosecutor’s
office, counsel may be able to negotiate some
what differently than if no such review is pos
sible. Say, for example, that a young, fairly hard
headed prosecutor is handling a minor felony

case. If defense counsel knows that she ultimately
can go over that prosecutor’s head to a senior
prosecutor if she is not satisfied with the prose
cutor’s final offer, then counsel’s negotiating
tactics may be different than in a situation where
no such review is possible. If the senior prose
cutor or final decision maker in a prosecutor’s
office is unreasonable or unapproachable, defense
counsel will have to cope with the fact that the
initial prosecutor is the one who must be
convinced if a favorable bargain is to be obtained.

Defense counsel’s ability to obtain a favorable
outcome also is influenced by another variable:
the judge assigned to the defendant’s case. In
some jurisdictions this variable is particularly
hard to assess because no particular judge is
assigned in advance of a trial or a guilty plea
hearing. This increases defense counsel’s uncer
tainty and limits her ability to predict the merits of
going to trial, arguing sentencing, or accepting a
settlement offer. The importance of this variable,
therefore, depends in large part on the scheduling
practices and procedures of counsel’s jurisdiction.
Nonetheless, defense counsel must recognize that
the client’s critical decisions as well as counsel’s
leverage in the bargaining process may turn
substantially on the personality, philosophy, and
sentencing proclivities of the judge to whom the
case finally is assigned.

Defense counsel generally is in a better position
when going into a negotiating session if she is
knowledgeable about the judge who will even
tually hear the case. The judge may be a grant or
exceptionally fair at trial. The judge may be
reasonable or extremely harsh in imposing sen
tences. Some judges blindly follow the sentencing
recommendations of prosecutors while others are
open to defense counsel’s persuasive arguments.
Some judges clearly punish defendants who go to
trial and lose. Other judges are very responsive to
political pressure, especially near election time.
Thus, a judge may be more willing to accept a
plea bargain or respond - favorably to a defense
lawyer’s sentencing argument in certain cases -

those out of the public eye - than in others.

Admittedly, defense counsel may be hard-pressed
to get an accurate assessment of how a particular
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judge will respond to a certain client or specific
offense. Nevertheless, a lawyer is courting disas
ter if she fails to take into account the extent to
which the sentencing proclivities of the judge
may control the outcome of a case. Take, for
example, the case of an appointed defense lawyer
in Wisconsin who was representing a defendant
charged with a residential burglary. Although the
defendant had just turned eighteen and had no
adult record, he did have a lengthy juvenile record
that included several burglary adjudications.
Defense counsel approached the prosecutor with a
proposed plea bargain: his client, a first offender,
would plead guilty to the charge in exchange for a
recommendation of probation. The experienced
prosecutor quickly agreed recognizing that in
front of the judge, who was assigned to the case,
the prosecutor’s recommendation of probation
was really meaningless in light of the judge’s
usual practice of sending a person to prison for a
second burglary offense. Given this defendant’s
extensive juvenile record, this judge clearly
would not view him as a first offender. Defense
counsel and his client, both unaware of this
judge’s sentencing philosophy or practices,
entered the guilty plea with the expectation that
he would follow the prosecutor’s recommenda
tion. To their shock, the judge gave the defendant
eight years in prison.

This ease illustrates the importance of securing
information about a sentencing judge. Because he
knew nothing of this judge’s sentencing practices,
defense counsel really did not get any benefit
from the deal he struck with the prosecutor. Had
he been aware of the judge’s attitude toward
residential burglars and his sentencing policies,
counsel may have been able to strike a bargain for
a shorter prison recommendation which, in turn,
the judge may have followed. Or, at least, defense
counsel may have been better prepared to go into
the sentencing hearing with more ammunition and
arguments designed to persuade this judge to
deviate from his standard practice in such cases.
Finally, had the defendant been advised that this
judge was likely to send him to prison if he
entered a plea, the defendant may have evaluated
his trial prospects differently and decided to go to
trial. In the end, however, lack of preparation and

analysis robbed the client of effective
representation.

As with most prosecutors, most judges have
heavy dockets which pressure them to move
cases. To relieve pressure on their dockets, judges
push all of the actors in the system to settle their
cases. Judicial settlement pressure may work to
the client’s advantage or disadvantage depending
upon the case and the other systemic variables
discussed in this article. Defense counsel’s ability
to recognize, to understand, and to manipulate
that pressure to the client’s advantage may spell
the difference between a good or marginal
outcome for the client.

Another significant variable in the bargaining
process is defense counsel’s own reputation,
preparation, and relationship with the other actors
in the system. Some defense lawyers in certain
cases will be able to obtain a very favorable
outcome for a client simply because of who they
are. It may be that defense counsel formerly
worked in the prosecutor’s office or has a
particularly good relationship with the prosecutor
handling the case. Defense counsel’s reputation as
a brilliant lawyer often will give that lawyer
considerable leverage in the plea bargaining
process. Similarly, defense counsel’s poor
reputation especially as a lawyer who never goes
to trial - will severely diminish that lawyer’s
bargaining power. The extent to which defense
counsel can successfully implement a competitive
negotiating strategy will, in part, be a function of
counsel’s trial abilities and her capability of
projecting a credible threat to take a case to trial.

Lawyers who are just starting out in a jurisdiction
usually will have comparatively little bargaining
power until they gain a reputation as a willing and
able trial lawyer. It may be difficult for the young
lawyer, therefore, to adopt a highly competitive
negotiating stance in an effort to wring
concessions out of an experienced prosecutor
because that prosecutor will not view that defense
lawyer’s threat to go to trial as credible. The
young criminal defense lawyer can enhance her
credibility and begin to build a good reputation by
demonstrating through good motion practice and
through effective presentations in court and in
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negotiating sessions that counsel knows the law
as well as the facts of her case. The criminal
defense lawyer who fails to investigate her case or
to research the law and who evinces a willingness
to plead guilty quickly to dispose of her cases is
doomed to a reputation as a mediocre advocate.
There are other variables which have a significant
effect in some but not all criminal cases. Arresting
officers clearly exercise considerable discretion in
determining what charges, if any, actually are
brought against a criminal defendant. Moreover,
police officers regularly communicate with
prosecutors about defendants and their cases. Not
surprisingly, then, the attitude and input of the
arresting or investigating officers will at times
greatly influence a prosecutor’s attitude about a
case. In some jurisdictions, defense counsel may
be able to affect the feelings of the arresting or
investigating officer with respect to the defendant
and to get that officer to make a positive comment
on the defendant’s behalf or, at least, refrain from
denigrating the defendant. In other cases or in
other jurisdictions, prosecutors may be generally
unresponsive to feedback from the police
regarding case dispositions.

Some prosecutors are very sensitive to crime
victims so that the attitude and input of the
complaining witness may be critical in
determining the parameters of a plea bargain. This
maybe especially true in certain types of offenses
such as sexual assault or domestic violence.
Certainly, in recent years, more attention has been
paid by the actors in the criminal justice system to
victims of crime. Nonetheless, the influence the
complaining witness will have in the disposition
of a case will vary significantly depending on the
crime, prosecutorial policies, and the underlying
merits of the case. In some instances, the desire of
the complaining witness to dismiss or drop the
charges may provide defense counsel
considerable leverage. On the other hand, the
complaining witness may pressure a reluctant
prosecutor to push a marginal case to trial rather
than work out a reasonable settlement. Defense
counsel, then, cannot afford to ignore this variable
before selecting a negotiation strategy.

Linked to the attitude of the complaining witness
is the attitude of the community toward crime in

general and to defense counsel’s client in
particular. Defense counsel’s efforts to secure a
favorable disposition for a client may be thwarted
because of the publicity and attendant public
sentiment generated by a particular crime.
Similarly, a crackdown on drunk driving, on car
jackings, or on drug dealing in a particular
housing development may produce intense
publicity which complicates the ability of the
prosecutor and defense counsel to arrive at an
acceptable plea agreement. In fact, defense
counsel’s ability to achieve a favorable outcome
for a client may depend on counsel’s success in
minimizing media attention. At the very least,
counsel must be sensitive to this variable before
settling on an approach to use with the
prosecutor.

Once defense counsel has thoroughly prepared
and has undertaken an analysis of the salient
factors which counsel believes are likely to
affect the defendant’s case, counsel is ready to
plea bargain. To bargain effectively, defense
counsel must develop a negotiation strategy that
is tailored to the specific case she is handling
and that appropriately takes into account the
systemic factors likely to affect the disposition
of the case, including the culture of the local
criminal justice system as well as counsel’s own
negotiating style. In short, defense counsel must
formulate a strategy that maximizes her ability
to take advantage of whatever leverage she can
muster to achieve the best possible outcome for
her client.

II. Implementing the Strategy:
Dancing in the Dark

Minimizing

The question of how counsel should proceed to
implement the negotiation strategy she has
selected inevitably is linked to the factors or
reasons she chose the strategy and influenced by
counsel’s own negotiating style. Defense counsel
must, of course, remain flexible and able to
respond to the ebbs and flows of the negotiation
session. This article does not offer a
choreographed script, road map, or game plan to
use in the typical plea bargain session. The
better counsel is at anticipating moves and
developments in the negotiating session, the
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better she will be at devising initial plans and.
Developing contingencies that will allow her to
respond effectively as negotiations unfold.
Given the number of variables involved and the
fact that circumstances often change drastically
during negotiations, counsel must be able to
analyze a changing situation, to respond to rapid
developments and to make tough judgment calls.

The complexity and fluidity of the plea
bargaining process lends me to disagree with
Donald Gifford regarding the relative roles of
counsel and client in selecting a negotiating
strategy. Gifford takes the view that defense
counsel not only must discuss negotiation strategy
with the client but that the choice of strategy is a
joint decision. Gifford’s position is different from
that espoused by ABA Standard 4-5.2 which
provides that, after consultation, strategic and
tactical decisions are the exclusive province of
defense counsel and from Anthony Amsterdam’s
position that defense counsel controls all tactical
decisions including "what discussions will be
had with the prosecutor." Even though it may be
generally desirable for counsel to discuss the
choice of negotiating strategy with the client and
secure the client’s consent to a particular
approach, it is often not feasible. Although a
lawyer generally should be required to seek the
client’s permission before negotiating, she
should not be obligated to frilly discuss
negotiation strategy in every case. The choice of
negotiation strategy may change dramatically
depending on a variety of factors, including
which prosecutor is available on a given day.
The need to react to a wide range of contin
gencies and to maneuver in a free flowing bar
gaining session may preclude meaningful
discussion and selection. As a practical matter,
the client’s lack of a telephone or transportation

problems may seriously hamper or block com
munication between lawyer and client, thereby
delaying counsel’s plea bargaining. In the end,
although a client’s input into the lawyer’s selection
and implementation of strategy may be desirable,
it is not, and probably ought not, be mandated.

On the other hand, counsel cannot select a
strategy which ignores the, best interests of the
client as defined by the client. For example, the
defendant may stand to gain by supplying
information or agreeing to testify against other
people. "Rolling over," "flipping," or "ratting out"
someone else can be extremely advantageous to
the defendant. It also can be dangerous and
indeed, even deadly. Some defense lawyers take
the position that they will not provide
representation to any client who wishes to turn on
another person to save himself or herself. Others
argue, however, that defense attorneys, especially
those representing an indigent defendant, have an
ethical obligation to assist the defendant who
wishes to be "a rat" or "a snitch."

Providing information to the state clearly is an
alternative which may be in the best interest of
some clients. Because a client has the right to set
the objectives of the representation and providing
information may be critical to that client’s
securing his objective - say, for example, a
dismissal of the charges - the client ought to
have the power to decide whether or not to
cooperate with the state. A private lawyer who
does not wish to represent "a rat" is permitted to
do so but only if that lawyer has secured the
clienfs informed consent at the outset of the
representation.

Absent such informed consent, however, defense
counsel cannot unilaterally decide to refuse to

Although it is the client’s decision whether to accept a plea bargain in a criminal case, it is
essential that the client makean informed decision. The lawyer must have a firm grasp on the
relevant facts and the circumstances of the case, as well as the law, to be an effective
negotiator and advisor. An uninformed lawyer plus an uninformed client never equals an
informed decision being made by the client.

- Patti Echsner, Jefferson District Public Defender’s Office
Louisville, Kentucky
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consider or even seek a cooperation agreement
because of the lawyer’s own philosophy or
principles. This is especially true for the defense
lawyer who represents the indigent who has no
opportunity to select counsel. Eliminating a
potential option for the defendant without even
giving the defendant the opportunity to consider
that option is particularly offensive because the
defendant may find himself or herself sold out by
a co-defendant - represented by defense counsel
with a different philosophy- who has cut a deal
with the prosecutor to testif’ against the
defendant. It is the defendant, not defense
counsel, who ultimately must decide whether
cooperation is an alternative the client wishes to
pursue.

Counsel’s strategic decisions and her efforts to
implement those decisions, therefore, should be
consistent with the client’s expressed objectives.
The committed defense lawyer will use whatever
means possible - within ethical bounds - to
obtain the optimum result for her client.
Notwithstanding counsel’s best efforts, she may
run up against a favor over which she has little
control. For example, counsel and the prosecutor
assigned to the case may have a personality
conflict that started in law school. Although a
negotiating strategy is separate and distinct from a
negotiator’s personal characteristics, style, and
strategy often do get intertwined. Yet, as Gifford
argues, the more the lawyer can separate her own
personal characteristics from her negotiating
strategy and be able to use competitive, cooper
ative, and integrative tactics even within an
individual negotiating session, the more effective
that lawyer is likely to be.

Thus, not only should defense counsel try to rise
above personality conflicts, she should adopt a
style that works for and is consistent with her
personality. As in trial work, trying to mimic
someone else’s style rarely is effective. Nor is it
generally desirable for counsel to approach every
bargaining session in the same way or with one
uniform style. Rather, defense counsel must settle
on an approach that will be effective with the
prosecutor with whom she is bargaining.

Not only must defense counsel have adequately
prepared before structuring a negotiating ap
proach, counsel must be prepared for the actual
bargaining session. Particularly when dealing
with a prosecutor for the first time, defense
counsel should demonstrate counsel’s keen famil
iarity with the facts and the law of the case. This
does not mean, however, that defense counsel
should show off. Rarely will this impress the
prosecutor, especially if the prosecutor is a
seasoned veteran. Rather, it means that counsel
should have a good command of the facts and of
the client’s background so that counsel can
respond to the prosecutor’s inquiries and project a
confident image. If counsel fumbles around in her
file to determine if the client is presently
employed or how many children the client has,
the prosecutor will draw negative conclusions
about counsel’s preparation. For the novice lawyer
trying to make a favorable impression, lack of
familiarity with one’s file sends precisely the
wrong message.

Both sides may go into a plea bargaining session
attempting to find out more about their opponent’s
case while bluffing or posturing about their own
case. Of course, neither defense counsel nor the
prosecutor may lie during negotiations. The line
between a lie or deliberate misrepresentation and
bluffing, posturing, puffing, or gamesmanship,
however, is not always clear. The Comment to
Model Rule 4. / reflects this uncertainty by
acknowledging that "[u}nder generally accepted
conventions in negotiation, certain types of
statements ordinarily are not taken as statements
of material fact...and a party’s intentions as to an
acceptable settlement of a claim are in this
category." Not surprisingly, then, there is
widespread disagreement among practitioners and
scholars as to the kinds of statements and tactics
which are improper.

Professor Albert Alschuler claims that pros
ecutorial "bluffing" is widespread and that
prosecutors willingly misrepresent facts to sustain
their bluffs and obtain convictions. On the other
hand, the authors of Plea Bargaining: Critical
Issuesand Common Practices 1985 found little

Page 26



TheAdvocate, Vol. 20, No. 5 September 1998

evidence that prosecutors deliberately misrepre
sent facts. Rather, their research suggests that
prosecutors generally agree that such conduct in
negotiations is improper and unethical. Nonethe
less, their research also shows that many prose
cutors feel they could legitimately attempt to bluff
defendants into pleading guilty in cases in which
the prosecutor had various weaknesses or proof
problems and frequently did so.

In attempting to realistically assess the strength of
the state’s case, therefore, counsel must recognize
that the prosecutor may be bluffing about her
case. Especially when one is dealing with an
adversary for the first time, it may be difficult to
ascertain if the prosecutor’s case is as solid as she
represents. Defense counsel may want to direct
specific questions to the prosecutor to force her to
reveal whether, in fact, her critical witnesses are
available or whether particular evidence has been
duly analyzed. Assuming that the prosecutor will
respond truthfully to such inquiries, defense
counsel will be in a better position to successfully
resolve the case. Indeed, the more defense counsel
can develop her skill as a patient, active listener,
the more likely she can induce the prosecutor to
disclose even more information in the negotiating
session than the prosecutor intended.

It is ill-advised and dangerous for defense counsel
to get caught exaggerating or stretching the truth.
Again, this is particularly so when dealing with an
adversary for the first time. If defense counsel
asserts that the client has been in the jurisdiction
for only a short time to which the prosecutor
responds by noting the defendant’s conviction for
drunk driving five years ago in the same county,
defense counsel may find herself in a very
defensive posture. This will, of course, happen to
every defense counsel from time to time because
counsel will be relying, at least in part, on
information from a client who may have lied or
been confused about certain facts. Nevertheless,
defense counsel should attempt to ensure that lack
of familiarity with her client’s case does not add to
this problem.

It may not be advisable for defense counsel to
seek to resolve a case in counsel’s first meeting
with the prosecutor. Although a host of factors,

including the defendant’s pretrial detention,
financial restraints, or employment needs as well
as the machinations of a co-defendant, may affect
the timing of negotiations, frequently counsel
would be wise to delay any attempt to resolve the
case in order to utilize the first meeting with the
prosecutor to discover more about the state’s case.
The wisdom of such a delay depends on the case
and the context or course of that initial
negotiating session. As explained earlier, the key
to effective negotiation not only is determining
what one’s specific goals are in any bargaining
session and discussing with the client anticipated
responses, but then being able to respond to
changing circumstances as negotiations unfold.
Moreover, even if counsel receives an offer that
counsel knows is acceptable to the client, it may
be wise to delay any acceptance of that offer until
a later meeting. Once again, counsel’s decision
depends on the circumstances, including the risk
of the offer being withdrawn, and the client’s
wishes.

Usually it is not desirable to have the client
actually participate in the bargaining session.
Criminal defense lawyers generally prefer not to
have the client present since the client’s facial
expressions or remarks may undermine counsel’s
efforts. Nevertheless, in rare instances, a properly
prepared defendant can be instrumental in
securing a good outcome.

Many texts on negotiation stress the importance
of negotiating on one’s own turf. Rarely is this
possible in the criminal context. In the vast
majority of cases, negotiations will occur in a
courtroom, the hallway of the courthouse, or in
the prosecutor’s office. The setting as well as the
extent to which the prosecutor is focused on plea
bargaining may influence counsel’s ability to
obtain a favorable result. It may be desirable to
catch the prosecutor in the back of a courtroom
and strike a deal when the prosecutor is not really
attentive to the task at hand. On the other hand,
defense counsel must be mindful not to allow
herself to be caught off-guard and to negotiate a
case when counsel is not fully prepared to do so.
A skilled ,negotiator will manipulate the timing of
events and the setting to maximize that lawyer’s
advantage. Moreover, it is usually best to avoid
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make a decision
position to take

In some cases, it may be desirable to approach the
prosecutor with a proposed bargain rather than
wait for the prosecutor to make an offer. Research
suggests that there is a positive correlation
between a negotiator’s original demand and her
final outcome. Thus, defense counsel may be
undercutting herself if her initial settlement
proposal is too reasonable or too modest. If
defense counsel decides to present an initial
settlement proposal, counsel should consider
demanding the most extreme position she can
rationally defend. On the other hand; if counsel’s
proposed settlement offer is wholly unrealistic,
the offer may be counterproductive. The
prosecutor may either dismiss counsel as
incompetent or inexperienced or respond by
refusing to offer any concessions. The decision to
make an initial proposal and the crafting of that
proposal depends, therefore, on counsel’s
assessment of the best overall negotiating strategy
to employ in that particular case.

Counsel’s overall strategy also dictates the
selection of other negotiating techniques or tactics
to use in a particular case. Because in most cases
thc prosecutor wields superior bargaining power,
defense counsel generally will be attempting to
utilize persuasive arguments, rather than threats,
to gain concessions from the prosecutor.
Counsel’s ability to strike a responsive chord with
an innovative or emotional presentation may
succeed in moving a cynical prosecutor to offer a
more favorable bargain.

In other instances, defense counsel’s ability to
extract a reasonable offer or settlement turns on
counsel’s success in convincing the prosecutor
that the defense actually is willing to go to trial. In
a substantial number of cases, the threat to go to
trial is hollow and has little impact on the
prosecutor. In some cases, however, defense
counsel’s confident insistence that she really has
no alternative but to try the case may cause the
prosecutor eventually to offer a settlement that is
more favorable to the defense than the case really
warrants. Defense counsel’s reputation and skill as

a trial lawyer combined with a demonstrated
willingness to go to trial, if necessary, often is the
key to counsel ‘s success as a negotiator. Indeed,
if counsel is able to convince the prosecutor that a
trial will be a costly, hard-fought battle, the
prosecutor may conclude that even though he or
she will win in the end, the victory may not be
worth the effort expended.

Although occasionally counsel’s candid
assessment that she is looking to resolve the case
may be a useful step in securing a reasonable
outcome, it may also signal to a prosecutor that
the defense is simply unwilling to go to trial. For
some prosecutors, this knowledge allows them to
drive a particularly harsh bargain. Defense
counsel who clearly signals an unwillingness to
go to trial may find herself at the mercy of the
prosecutor. Asking for mercy is rarely the
approach of choice. Rather, counsel must ensure
that her cooperative gestures are seen as
principled concessions to reach a fair bargain, not
a sign of weakness, anxiety or fear.

In cases in which the defense has substantial
leverage, counsel should give the prosecutor an
opportunity to save face if possible. Emphasizing
in a bargaining session the existence of facts not
known to the prosecutor’s office when the initial
charging decision was made permits the
prosecutor to utilize those facts to dismiss the
case. Thus, even though the initial charging
decision may have been a horrendous one, the
second prosecutor is able to justil the dismissal
without taking a slap at a fellow prosecutor.

In other instances, however, defense counsel
may have the leverage to insist upon a dismissal
or favorable bargain that is hard for a prosecutor
or prosecutor’s office to swallow. Although the
prosecutor may lack leverage in this particular
instance, he or she may pressure defense counsel
to enter into a reasonable plea bargain so as to not
embarrass or cause a political problem for the
prosecutor’s office. The pressure on defense
counsel may be intense, particularly if it is
combined with a veiled threat by the prosecutor to
keep this case in mind in future negotiating
sessions. Unquestionably, defense counsel will be
called upon to make tough choices. Nevertheless,

negotiating under pressure to
unless counsel is in the best
advantage of that pressure.
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because counsel represents an individual
defendant, not a particular cause or future clients,
she is obligated to secure the best result possible
for a client even though it may negatively impact
future clients.

Ill. After The Music Has Stopped:
Learning From One’s Negotiating Experience

Defense counsel cannot unilaterally accept or
reject a prosecutor’s settlement offer. Rather,
counsel must fully discuss with her client any
settlement offer made by the prosecutor even if
counsel believes that the prosecutor’s settlement
offer is unacceptable or not in the client’s best
interests. Counsel must provide sufficient advice,
including a realistic assessment of the probable
outcome if the plea bargain is rejected and the
case tried, so that the client can make an informed
decision. It is then up to the client to make the
decision whether to accept or to reject the offer.

ABA Standard 4-5.1 calls for the defense lawyer
to "advise the accused with complete candor
concerning all aspects of the case, including a
candid estimate of the probable outcome," but
cautions counsel "not to intentionally understate
or overstate the risks, hazards, or prospects of the
case to exert undue influence on the accused’s
decision as to his or her plea." As all experienced
lawyers know, the manner in which the pros and
cons of a plea bargain or any settlement offer are
communicated to a client shapes the client’s
ultimate decision. It is critical, therefore, that
defense counsel be mindful of the systemic
pressures described in this article when
counseling a client regarding a proposed plea
bargain.

For example, many defendants, especially first
offenders, are reluctant to go to trial if exercising
that option raises the possibility of a jail sentence.
For many defendants, the prospect of going to jail
is so unnerving that they will agree to almost
anything if the negotiated disposition guarantees
that the defendant will not serve any jail time.
When explaining options to a client, therefore,
defense counsel should avoid unduly emphasizing
the risks of incarceration. Although the lawyer
must advise the client of the likely adverse

consequences of a proposed course of action, shc
should do so in a way that does not cause the
client to fixate on the small risk of incarceration.
Like the doctor who overplays the small risk of an
adverse side effect thereby causing the patient to
reject a very safe medical procedure, the lawyer
who unnecessarily focuses the client’s attention on
the risk of jail may discourage the client from
pursuing an alternative that really is in the client’s
best interest.

It is improper for counsel to allow her own needs
or interests to affect her presentation of the client’s
options. If counsel feels strongly that the client’s
best interests will be served by selecting a
particular option, she may use a reasonable
persuasion to guide the client to a sound
decision." Sometimes that means counsel should
encourage the defendant to go to trial. But it also
means in some cases that counsel should urge the
defendant to accept a plea bargain even though it
entails a long prison stint rather than taking a
hopeless case to trial. The line between a
reasonable persuasion" and manipulation which
robs the client of the right to make one’s own
decisions is, however, not a bright one. Indeed, as
Albert Alschuler has accurately described, the
defense lawye?s task is often incredibly difficult:

When a lawyer refuses to "coerce his client," he
insures his own failure; the foreseeable result is
usually a serious and unnecessary penalty that,
somehow, it should have been the lawyer’s duty to
prevent. When a lawyer does "coerce his client,"
however, he also insures his failure; he damages
the attorney-client relationship, confirms the
cynical suspicions of the client, undercuts a
constitutional right, and incurs the resentment of
the person whom he seeks to serve.

So once again, defense counsel finds herself in a
difficult bind. It is appropriate to lean on clients to
keep them from making poor decisions regarding
plea bargains. In my view, how hard counsel can
lean turns on the seriousness of the case, the harm
facing the defendant, the client’s ability to make
informed decisions, the certainty of the harm, the
client’s rationale for his or her decision, and the
means used to change the defendant’s mind.
Defense counsel generally should not be
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pcniiitted to threaten to withdraw to coerce a
defendant into accepting a plea bargain that
counsel feels is in the client’s best interest. Rather,
defense counsel ultimately must respect the
individual’s constitutional right to turn down a
plea bargain and to go to trial, even if that choice
is foolhardy. Nevertheless, it may be very difficult
for counsel to respect a foolish decision which
harms her client, especially for the lawyer
defending an accused facing the death penalty.

If the defendant decides to accept an offer, it is
important for defense counsel to reduce the
agreement to waiting to avoid misunderstandings.
Given the volume of cases in most prosecutor’s
offices, it is particularly important to memorialize
the agreement if counsel anticipates that the
prosecutor with whom counsel struck the plea
bargain may not be in court at the time the guilty
plea is entered or she foresees possible confusion
about the details of the bargain. A simple
confirmation letter to the prosecutor often will be
sufficient. In some instances a more detailed
written document is appropriate.

A final step that a lawyer should take at the
conclusion of a negotiation - for her own sake as
well as that of future clients - is to reflect upon
the experience and carefully assess what strategies
or techniques were effective. Too many lawyers
complete a plea bargaining session never stopping
to consider what worked or what did not, never
thinking about what could have been done
differently. As a result, too many lawyers repeat
their mistakes and do not even recognize their
limitations. Growth and improvement as a
negotiator, indeed as a lawyer, comes from
learning to extract from one’s perfoniiances and
experiences lessons which can be applied in the
future. Law schools have historically not done an
adequate job preparing law students to be
reflective practitioners. Although most law
schools have improved their skills instruction in
recent years, many lawyers now in practice were
never taught the skill of systematically critiquing
or evaluating their own work. Not surprisingly,
then, many lawyers have not cultivated this
important skill.

The good lawyer will review and evaluate her

preparation, her strategy and the negotiation
session with an eye toward future negotiations.
Good lawyers learn from both their successes and
their failures. But the speed and extent of the
lawyer’s development as a proficient negotiator
usually will be a function of her reflective
abilities.

The following checklist is provided as a starting
point for those interested in acquiring or honing
this skill:

Post-Plea Bargain Checklist

I. How good was your:
a overall pre-negotiation preparation?
b knowledge of law relating to the case?
c knowledge of facts?
d knowledge of defendant’s personal

characteristics?
e knowledge of defendant’s expectations

and concerns, especially potential collat
eral consequences?

2. Did you select a particular negotiating
strategy and why?

3. Did you and your client select a certain goal?
Did you achieve that goal?
Did you set a high enough goal?
If you achieved everything you sought, is
there reason to believe that your goal was set
too low?

4. Did you discover at any time in the
negotiation process that any of your pre
negotiation assessment was inaccurate?

5. Did you pick up information during the
negotiating process which aided you?
Could you have done anything during the
process to learn more about the prosecutor’s
strategy, goals or the merits of the state’s
case?

6. Did you or the prosecutor make any
unintended verbal or nonverbal disclosures?
If so, what prompted those disclosures?

7. Did any contextual factor such as time or
location affect the negotiation? If so, could
you have influenced that factor?

8. Who made the first offer and what prompted
it?

9. Who reacted to the first offer and in what
manner?
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14.

could have done to

misrepresentation of

to suspect that the

Conclusion

Selected Sources

Unquestionably, the criminal defense lawyer has
an obligation to try to secure the best possible
result for each client counsel represents. For the
vast majority of clients, defense counsel’s task
eventually will be to obtain the best plea bargain
possible. The lawyer committed to providing
quality representation, therefore, must learn to be
an effective negotiator. Effective negotiating, like
good card playing, requires sound judgment,
intuition, the ability to read the other players and
the flexibility to adapt to a changing context. And
like success in cards, success in negotiations
depends in part on luck but more on preparation,
study and reflective decision-making. In the end,
the defense lawyer who takes the time to prepare
and then to tailor an individualized approach is
more likely to obtain better plea bargains.

Finally, the criminal practitioner who takes the
time after each plea bargaining session to
carefully analyze that session in an effort to
determine what worked or did nor work and the
reasons for her success or failure is likely to
improve as an negotiator. Finding the time to be
reflective is not easy. And, as with most things in
life, becoming a good negotiator takes hard work.
In the end, however, that time and hard work will
pay enormous dividends for the criminal defense
lawyer and her clients.

10. Did the prosecutor employ any specific
bargaining tactics or techniques?
If so, how did you react to those tactics?

II. How did the prosecutor react to any
techniques you used?

12. Were there other tactics which you might
have been able to use to advance your
position?

13. Which party made the first concession and
how was it handled?

14. If subsequent concessions were made, were
they reciprocated? If not, why not?
Were the concessions "principled" and if so,
what did either party articulate?

IS. How was the plea bargain finalized?
Did either side appear to make greater
concessions in wrapping up the bargain?

16. Did each side initially bargain competitively?
If not, which side did not?
Did either party switch to a coopera
tive/integrative approach? If so, which party
and why?
Were both parties bargaining cooperatively
at the end? If not, why not?

I 7. Did time pressures influence either side or the
concessions made? If so, could you have used
this factor to your advantage?

18. Did you "bluff’? If so, how?
Do you think the prosecutor "bluffed"? If so,
how?
Is there anything you
unmask the "bluff’?

19. Did you resort to any
fact or law?
Is there any reason
prosecutor may have?

20. Who do you think got the more favorable
plea bargain and why?
Is there anything else you could have done to
achieve a more favorable outcome for your
client?

This is a modified version of a post-negotiation
checklist suggested by Craver, Effective Legal
Negotiation & Settlement 2 2d ed. 1993 at 212-

I. Albert W. Alschuler, implementing the Criminal
Defendants Right to Trial: Alternatives to the
Plea Bargaining System, 50 U.Chi.L.Rev. 93 I
1983.

2. United States Department of Justice, Plea
Bargaining: Critical Issues and Common
Practices 1985

Rodney J. UphofT
University of Oklahoma
300 Timberdell Rd., Rm. 222
Norman, Oklahoma 73019
Tel: 405 325-3702; Fax: 405 325-0502
E-mail: Rupoff@ou.edu*

The power to negotiating effectively finds its source in the perception by your opponent that you will
go to trial, well prepared.

- Jerry J. Cox, Mount Vernon, KY, Past-President, KACDL
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PLAIN VIEW
- ERNIE LEwIs, PUBLIC ADVOCATE

PennsylvaniaBoard of
Probation and Parole, v. Scot!

118 S.Ct. 2014 6/22/98

A closely divided Supreme Court has held that
the exclusionary rule does not apply in a parole
revocation hearing, thereby allowing for the ad
mission of illegally seized evidence to secure a
revocation.

Scott was on parole in Pennsylvania. Upon be
ing granted parole, he signed a consent to search
without a warrant. He was later arrested, and his
home was searched without a warrant. The
search produced several firearms, which Scott
was prohibited from possessing. Scott’s parole
was revoked based upon the evidence found. On
appeal, the Pennsylvania Supreme Court af
firmed the lower court holding that the evidence
was admitted erroneously. The Court ignored
Scott’s "consent to search" form, found the
search to have been illegal, and held that the ex
clusionary rule applied to parole revocation
hearings. Specifically, the Court reasoned that
without the exclusionary rule, police officers
would not be deterred from Fourth Amendment
violations. The State obtained review from the
U.S. Supreme Court.

The five-justice majority opinion was written by
Justice Thomas. joined by Justices Rehnquist,
O’Connor, Scalia, and Kennedy. The Court re
iterated its fundamental understanding of the
exclusionary rule: that "the States’ use of evi
dence obtained in violation of the Fourth
Amendment does not itself violate the Constitu
tion." "The exclusionary rule is instead a judi

cially created means of deterring illegal searches
and seizures."

The Court also restated that the evaluation of the
applicability of the exclusionary rule utilizes a
balancing of the deterrent effect with the "sub
stantial social cost[sJ." The Court stated that
the exclusionary rule would "hinder the func
tioning of state parole systems and alter the tra
ditionally flexible, administrative nature of pa
role revocation proceedings," thereby producing
a significant social cost. The deterrent benefit
would be insubstantial "because application of
the rule in the criminal trial context already pro
vides significant deterrence of unconstitutional
searches." Therefore, "the federal exclusionary
rule does not bar the introduction at parole revo
cation hearings of evidence seized in violation of
parolees’ Fourth Amendment rights."

The Court rejected the Pennsylvania Supreme
Court’s effort to fashion a special rule where the
officer knew that the person being searched was
a parolee, or where the officer was, for example,
a parole officer. The Pennsylvania Court had
carved out this special rule due to the deterrent
effect on these particular officers. The Supreme
Court, however, stated that a police officer who
knew the defendant was on parole would still be
deterred by the application of the exclusionary
rule to a criminal trial. The deterrent effect to
the parole officer would be "limited" due to the
fact that the parole officer is viewed, at least by
the Court, as more of a supervisor and less of
police officer. "Although this relationship does
not prevent parole officers from ever violating
the Fourth Amendment rights of their parolees,
it does mean that the harsh deterrent of exclu
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sion is unwarranted, given such other deterrents
as departmental training and discipline and the
threat of damages actions."

There were four dissenters. Justice Stevens
wrote a short dissent, stating that the exclusion
ary rule is constitutionally required by the
Fourth Amendment. He expressed his oft-stated
view originating with Justice Stewart that the
rule is required "as a remedy necessary to en
sure that those prohibitions are observed in
fact."

Justice Souter also wrote a lengthy dissenting
opinion, joined by Justices Ginsburg and Breyer.
According to the dissenters, the majority missed
the mark by misunderstanding the nature of a
parole revocation hearing, which in many in
stances is the main event. "In reality a revoca
tion proceeding often serves the same function
as a criminal trial, and the revocation hearing
may very well present the only forum in which
the State will seek to use evidence of a parole
violation, even when that evidence would sup
port an independent criminal charge. The deter
rent function of the exclusionary rule is therefore
implicated as much by a revocation proceeding
as by a conventional trial, and the exclusionary
rule should be applied accordingly."

The dissenters also recognized that parole offi
cers are not necessarily the "supervisor" of the
parolee, friends disinclined to break the Fourth
Amendment in order to obtain evidence with
which to revoke the parolee. "Parole officers
wear several hats; while they are indeed the pa
rolees’ counselors and social workers, they also
"often serve as both prosecutors and law en
forcement officials in their relationship with
probationers and parolees." "In sum, if the po
lice need the deterrence of an exclusionary rule
to offset the temptations to foget the Fourth
Amendment, parole officers need it quite as
much."

A few comments are appropriate. This opinion
reflects the continued sad decline in Fourth
Amendment protections that began with Gates
and continues to this day. It reflects the Court’s
continued deference to the police, to law en
forcement, to prison officials, and to the special

needs of each. The opinion further reflects the
Court’s absence of sensitivity to the Fourth
Amendment rights of prisoners and parolees that
began with the Gri/Jin decision. The fact that
Justice Stevens is the only Justice left who be
lieves the exclusionary rule is constitutionally
required demonstrates how far the Court has
gone from Mapp v. Ohio. Finally, the opinion
does not address the increasingly common expe
rience of parole officers acting with police offi
cersrecognized by the dissenters to conduct
warrantless searches of parolees. Under this
new ruling, such searches, accomplished with no
intent to prosecute but every intent to revoke,
would be legal and the evidence seized would be
entirely admissible at a parole revocation hear
ing.

Wilson v. Commonwealth
1998 WL 306792 Ky.Ct.App. 6/12/98

The Kentucky Court of Appeals has decided that
a person on parole can have his car searched
upon reasonable belief where he has consented
to searches as a condition of his parole.

Israel Wilson was on parole, having agreed that
while on parole he would be "subject to search
and seizure if my [parole] officer has reason to
believe that 1 may have illegal drugs, alcohol,
volatile substance, or other contraband on my
person or property." Wilson was at a halfway
house when two parole officers visited to arrest
him for parole violation. He was patted down,
and $373 was found, which he attributed to his
job, which he had had for a week. When he
asked to call someone to move his car, the pa
role officers decided to search the car, where
they found marijuana and a scale. Wilson
eventually entered a conditional plea of guilty to
trafficking in marijuana within 1000 yards of a
school and being a PFO 2’".

On appeal, in a unanimous decision written by
Judge Huddleston, the Court found the search to
be reasonable. The Court relied upon Grflhn v.
Wtcconsin, 483 U.S. 868 1987, which had held
that parole searches were a special needs search,
and as such could be conducted under a reason
able belief rather than probable cause standard.
"Like the Supreme Court in Griffin, we believe
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that the operation of the parole system presents
‘special needs’ beyond normal la enforcement.
The parole system allows for the early release of
convicted criminals from prison, but does not
grant complete freedom. It is imperative that the
Commonwealth impose conditions of release on
parolees to ensure that parole is a period of
genuine rehabilitation and that those released on
parole do not become a threat to the commu
nity."

The Court went on to find that the officers had a
reasonable belief that Wilson was committing a
crime. This was based upon the fact that he had
considerable cash in his possession after having
been on the job for a short period of time, that he
was wanting to call someone to move his car,
that he had been incarcerated on drug charges,
and that he was in the halfway house due to
having tested positive.

UnitedStatesv. Reed
141 F.3d 644 6th Cir. 4/15/98

Joseph Reed, a convicted drug trafficker, lived
in a downstairs flat in Mansfield. One night, an
alarm went off there, and the residents of the
upper flat called the police, who arrived within
three minutes. A canine team was called, and
shortly thereafter "Cheddy" and his handler ar
rived. Reed arrived, and agreed that it was a
good idea to send in the dog after the burglar.
The handler and Cheddy went inside. While the
dog was trying to find the intruder, he alerted at
the couch and the bedroom dresser drawer.
Cheddy knocked the drawer off its runner. The
handler noticed a bag with cocaine in it. Once
the handler found no burglar, the all clear was
given. More officers arrived to conduct a more
extensive search. Reed then declined to give his
consent for a search, and was placed under ar
rest. Officers obtained a warrant to search the
flat thoroughly. During the execution of the
warrant, more drugs were found.

Reed was charged in federal court with being a
felon in possession of a firearm, and with pos
sessing with intent to distribute cocaine. Reed
challenged the search, but lost his motion after a

four-day hearing. After a three-day trial, he was
found guilty and appealed to the Sixth Circuit.

The Sixth Circuit affirmed the trial court’s order
overruling the motion to suppress. The opinion
was written by Judge Ryan and joined by Judge
Suer and Judge Wellford.

The Court held that the canine search itself was
not a search within the Fourth Amendment.
"Just as the sniffing of contraband by trained
canines does not constitute an unlawful search,
neither does the viewing by humans of contra
band in plain sight amount to an unlawful
search. As long as the observing person or the
sniffing canine are legally present at their van
tage when their respective senses are aroused by
obviously incriminating evidence, a search
within the meaning of the Fourth Amendment
has not occurred."

The Court rejected authority from the Second
Circuit that holds that the search of a private
residence by a canine is different from a public
search as represented in United States v. Place,
462 U.S. 696 1983. In United States v. 77w-
mas, 757 F. 2d 1359 2d Cir. 1985, the Court
had held that "the heightened privacy interest in
a dwelling place renders a canine sniff intrusive
on the inhabitant’s expectation of privacy, even
with respect to contraband." The Sixth Circuit
rejected this notion, saying. "there is no legiti
mate interest in ‘privately’ possessing co
caine... We now take the opportunity to clarify
that a canine sniff is not a search within the
meaning of the Fourth Amendment. Of course,
the canine team must lawfully be present at the
location where the sniff occurs."

Judge Wellford wrote a brief concurrence.
While he agreed with the result, he did not agree
with the majority’s rejection of the Thomas case.

The analysis performed by the Court was
straightforward. Essentially, the Court found
that the police officer was where he had a right
to be when he saw contraband in plain view.
The Court found the officer had a right to be in
Reed’s house as a result of both the burglary in
progress, and Reed’s consent to the canine
search.
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He would establish that in some circumstances,
a dog sniff can constitute a Fourth Amendment
search.

UnitedStatesv. Strickland
F.3d ,1998 WL 251076

- 6rcir. 5/20/98

The issue in this Sixth Circuit case is whether
"the Fourth Amendment’s requirement of prob
able cause for an arrest is satisfied when, in ef
fecting an arrest of a suspected drug dealer, po
lice officers rely solely on the statements of an
informant as to the manner in which the planned
drug deal would take place and on certain occur
rences the officers observe at the time and place
of the planned drug deal that appear to corrobo
rate the informant’s statements."

Haggard was an informant for the Chattanooga,
Tennessee police. Haggard, seeking cocaine,
placed a phone call, which was taped, to his
brother-in-law. The brother-in-law suggested
that Haggard contact Strickland. Haggard called
Strickland, although the conversation was not
taped. They agreed to meet at convenience
store. Haggard told the police that they had
agreed to purchase one ounce of cocaine for
$1000. The police gave Haggard $1000 in
marked bills.

The police then staked out the convenience
store. Haggard wore a wire. Strickland arrived
with two other men. Strickland approached
Haggard in his car, got into Haggard’s car, and
then went back to his car. The police then de
cided to arrest Strickland, who said, "I ain’t got
no dope." Haggard had cocaine thereafter,
while Strickland had the $1000 in marked bills.

Strickland sought to suppress the evidence. The
magistrate found that the police had probable
cause to arrest and search Strickland. The dis
trict court affirmed the magistrate.

The Sixth Circuit agreed with the court below.
In a decision by Judge Boggs, the Court held
that probable cause existed under the Illinotc v.
Gates, 462 U.S. 213 1983 standard. The Court
observed that "the corroboration of a certain

amount of information provided by an informant
can be sufficient to establish probable cause to
arrest and search a criminal suspect... Armed
with two taped conversations of known drug
dealers who identified Strickland as a potential
source of cocaine, an informant’s account of a
conversation in which Strickland agreed to meet
Haggard at a certain time and place to sell him
cocaine, and the independent observation of
Strickland’s arrival at the Corner Market with
associates who did not accompany Strickland
into Haggard’s car, the police decided to arrest
Strickland. We hold that, on these facts, the of
ficers had probable cause to do so."

SHORT VIEW

I. Statev. Kieffer, 577 N.W.2d 352 Wis. Sup.
Ct. 5/12/98. The police failed to ask
enough questions when they received per
mission to enter and search from a man who
owned a house and a garage with a loft
apartment above it. The loft was occupied
by the son-in-law of the owner of the prop
erty. The son-in-law and his wife paid some
rent and had the only keys to the apartment.
The Court rejected the State’s argument that
the fact that the couple used the bathroom
and the phone in the house produced actual
authority in the father-in-law to consent to
the search. Actual authority requires either
"mutual use of the property by persons
having joint access and control from most
purposes." U. S. v. Matlock, 415 0.5. 164
1974. Further, the Court rejected the ap
parent authority doctrine, saying that the
police needed to ask more before they could
have believed reasonably in the father-in-
law’s apparent authority to consent to the
search.

2. United States v. Howl, 143 F.3d 1223 9th

Cir. 5/11/98. The Ninth Circuit has decided
that anticipatory warrants must have the af
fidavit attached to the warrant at the time of
the execution. The purpose of this is in or
der to identify the conditions which will
trigger the execution of the warrant in order
to identi& the particularity requirement.
"We conclude only that the necessary con-
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ditions must appear in the court-issued war
rant and attachments that those executing the
search maintain in their immediate posses
sion in order to guide their actions and to
provide information to the person whose
property is being searched."

3. Hulse v. State, 1998 WL 239615 Mont.
5/5/98 not yet final 5/5/98. The Montana
Supreme Court has reversed a previous deci
sion and held that a field sobriety is a search
which requires at least a reasonable suspi
cion. Previously, the Court had held that it
was an observation that required no level of
suspicion whatsoever. The Court noted that
"field sobriety tests create a situation in.
which police officers may observe certain
aspects of an individual’s physical and psy
chological condition which would not oth
erwise be observable."

4. Nelson v. Irvine, Cal?f, 143 F.3d 1196 9tFl

Cir. 5/6/98. The Ninth Circuit has held that
where a state court has declared breath and
urine tests as effective as a blood test, that it
is unreasonable to mandate a blood test
when a driver makes his preference for an
other test known. This holding is in the
context of a 42 USC 1983 lawsuit against a
city.

5. State v. Lee, - P.2d -‘ 1998 WL 268851
Ariz. 5/28/98. The Arizona Supreme
Court has held that drug courier profile evi
dence is not admissible as substantive

evidence in a criminal trial. This evidence,
often admitted at suppression hearings, was
admitted at an Arizona trial to prove the
knowledge element of the offense. The
Court called such evidence a "loose assort
ment of general, often contradictory, char
acteristics and behaviors used by police offi
cers to explain their reasons for stopping and
questioning persons about possible illegal
drug activity."

6. United States v. Rowland, - F.3d -, 1 998
WL 281927, 66 U.S.L.W. 3762 l0’’ Cir.
6/2/98. In another anticipatory warrant
case, the Court held that it was not reason
able to assume that a person picking up child
pornography will take that package to his
home allowing for a search of the home.
Rather, there must be a nexus between the
package and the home for the anticipatory
warrant to be legal. "The magistrate must
ensure that the judicial function of deter
mining the existence of probable cause is
not improperly delegated to government
agents by relying on police assurances that a
search will not take place unless there is
probable cause." The evidence was saved,
however, by the application of the good faith
exception.
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WEST’S REVIEW
- JULIE NAMKIN

ASSISTANT PUBLIC ADVOCATE

Commonwealthv. Howard and
Vaughn v. Commonwealth,

Ky., - S.W.2d 6/18/98
Daviess Circuit Court and Laurel Circuit Court

These two cases were consolidated because they
involve the same issue: whether the Juvenile
DUI Statute or the Zero Tolerance Law, KRS
189A.0l0l e, is constitutional. The statute
states:

A person shall not operate or be in
physical control of a motor vehicle
anywhere in this state ... while the alco
hol concentration in his blood or breath
is 0.02 or more based on the definition
of the alcohol concentration in KItS
189A.005 if the person is under the age
of twenty-one.

Because driving an automobile is not a funda
mental right but a legitimately regulated privi
lege, and automobile drivers under the age of
twenty-one do not constitute a suspect class, the
Kentucky Supreme Court reviewed the constitu
tionality of the above statute under the rational
basis analysis. The Court concluded the statute
does not violate the state and federal guarantees
of equal protection.

In concluding the line drawn by the legislature is
rational, the Court observed that individuals in
the class covered by the statute are not able to
purchase liquor legally and also the legislature
has recognized, in other contexts, "a maturity
difference between I 8 year olds and 21 year olds
in a number of [Kentucky] statutes." The Court
also concluded the classification is related to
achieving the legislative purposes of reducing
the number of teenage traffic fatalities and pro
tecting the public.

Sholler v. Commonwealth,
Ky., S.W.2d - 6/18/98

Kenton Circuit Court, Judge Douglas Stephens

Ralph Sholler was convicted of two counts of
first degree robbery, two counts of first degree
rape, two counts of first degree sodomy, first
degree burglary, and being a first degree persis
tent felony offender. The jury fixed his sentence
at twenty years on each of the underlying felo
nies and then enhanced the sentences to life im
prisonment pursuant to the first degree persistent
felony offender conviction.

On appeal, Shollerraised the following issues.

First, Sholler argued the trial court erred in fail
ing to strike two potential jurors for cause. One
prospective juror was a retired Secret Service
Agent who was presently employed part time at
a hospital where he was acquainted with a nurse
who would be a witness in the case. The pro
spective juror indicated upon questioning by
defense counsel that he was "very pro-law en
forcement and that he placed substantial cre
dence in police officers." Finding that the trial
court did not abuse its discretion in failing to
strike this prospective juror for cause, the Ken
tucky Supreme Court stated that although the
individual "indicated he would tend to give cre
dence to the testimony of a police officer, [the
individual] did not indicate a bias against defen
dants." The Court also pointed out that police
testimony "played only a lesser role in the
prosecution’s case" because the case was based
primarily on the victims’ eyewitness identifica
tion and testimony.
The Court also found the prospective juror’s
"mere work relationship" with a "peripheral
witness" to be insufficient to establish bias to
support a challenge for cause.
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The second prospective juror knew the prose
cutor socially through mutual friends and their
mutual membership in a large card club. The
prospective juror stated she might play cards
with the prosecutor once a year and her relation
ship with him was not such as to make it diffi
cult for her to serve as a juror and would not
make her uncomfortable to render a verdict for
the defendant. The Court found the definition of
bias "does not encompass a mere social ac
quaintanceship in the absence of other indicia of
a relationship so close as to indicate the prob
ability of partiality." Thus, the trial court did not
abuse its discretion in overruling defense coun
sd’s motion to strike this prospective juror for
cause.

Second, 51w/Icr argued the testimony of Com
monwealth witness Stacey Wamecke, a forensic
scientist specializing in DNA testing, as to the
DNA test results should have been suppressed in
the absence of accompanying testimony from a
population geneticist. Warnecke testified the
DNA from the semen samples removed from the
female victim’s eyebrow and thigh matched four
of the five DNA strands taken from a blood
sample from Sholler. Warnecke also testified a
"match" does not mean that Sholler must have
been the source of the semen samples, but only
that Sholler was not excluded as the source.
Sholler argued that testimony of a genetic
"match" cannot be introduced without proof of
the significance of that conclusion.

The Kentucky Supreme Court noted that
Wamecke’s testimony did include an explana
tion of the significance of a DNA "match," even
if it was just that the results of the testing did not
exclude Sholler as a possible source of the se
men. The Court viewed Warnecke’s testimony
"as similar to that of an expert who testifies that
a defendant’s blood type is the same as that of a
blood sample found at a crime scene." The
Court found Wamecke’s testimony was "just
another item of circumstantial evidence to be
weighed by the jury."
Finally, the Court stated that if Sholler "desired
additional evidence of statistical probabilities
based on Warnecke’s test results, he could have
hired his own population geneticist to analyze
the results and testify to those probabilities.

Third, the Court refused to address Sholler c
argument that it was error for the trial court to
exclude the testimony of a psychologist, who
would have testified to factors which cause eye
witnesses to make inaccurate identifications,
because it was not properly preserved for review
with an avowal.

Fourth, Shol/er argued it was error for the trial
court to deny his motion to allow the jury to
view the crime scene at night so it could deter
mine whether the lighting conditions were such
that the victims were able to make an accurate
identification of Sholler. The Court held it was
not an abuse of discretion to overrule Shol/er ‘s
motion because Sholler s argument was pure
speculation and could not have been proven by a
view.

Fifth, the Court found that Sholler ‘s right not to
incriminate himself was not violated when the
trial court granted the prosecutor’s request that
Sholler display his teeth for the jury after a de
fense witness testified on cross-examination that
Sholler spoke with a lisp and was missing a
front tooth. These facts had not been mentioned
by the victims.

Sixth, Sho/ler claimed that Det. Stanley indi
rectly commented on his right to remain silent
when he testified he went to police headquarters
to "hopefully get an interview with the suspect."
Stanley did not testify whether he did or did not
interview S/,oller. The Court held that since
there was no objection to Stanley’s testimony,
this issue was not preserved for review. Even if
it had been objected to, the Court did not believe
the comment was likely to draw the jury’s atten
tion to the defendant’s silence.

Seventh, the Court rejected Sholler ‘s cumulative
error argument since it found no errors had oc
curred at his trial.

Sholler s convictions and life sentence were af
firmed.

Commonwealthv. Bailey,
Ky.App., S.W.2d - 5/29/98

Nicholas Circuit Court
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Bailey was convicted of flagrant non-support
KRS 530.050 and served his two year sen
tence. Upon his release from prison Bailey did
not make any payment on the accrued past due
child support. As a result, upon the Common
wealth’s motion, the circuit court issued a show
cause order for Bailey for civil contempt for his
failure to pay the past due child support. When
Bailey failed to comply with the court’s order, a
warrant was issued for his arrest. After a hear
ing, the court dismissed the Commonwealth’s
motion to hold Bailey in civil contempt for fail
ure to make payments on the past due child sup
port. The court found, based on double jeopardy
principles, that Bailey s "criminal conviction
and subsequent service of sentence preclude[d]
further incarceration for the same conduct, i.e.,
failure to pay the same child support obligation."
The Commonwealth appealed.

The Court of Appeals held that Bailey ‘s criminal
conviction did not preclude civil action against
him to collect the past due child support. The
Court of Appeals stated the trial court was in
error when it found that double jeopardy princi
ples precluded additional incarceration of Bailey
on civil contempt charges. The Court of Appeals
held the case must be remanded to the trial court
for a hearing at which it is determined whether
Bailey had made any attempt to comply with the
court’s order to pay the past due child support
and whether Bailey has the financial ability to
make such payments in the future in an effort to
comply with the court’s order. If Bailey is found
to have the ability to pay, and thereby possesses
the financial means to purge himself of con
tempt, the court can then find him to be in civil
contempt and may imprison him to compel
compliance with its order. If the court finds
Bailey lacks the ability to pay, the court may, in
its discretion, fashion a remedy to address the
arrearage still owed.

Crace v. Commonwealth,
Ky.App., - S.W.2d - 6/12/98

Boyd Circuit Court

Grace was originally indicted for bribery of a
public servant, receiving stolen property, ob
scuring the identity of a vehicle and second de
gree assault. After a jury trial, Grace was ac

quitted of obscuring the identity of a vehicle and
receiving stolen property. The jury hung on the
bribery and the assault charges.

Prior to the second trial, the Commonwealth
moved for a change of venue which was granted.
At this trial Crace was convicted of bribery of a
public official and fourth degree assault. He was
sentenced to four and one half years on the brib
ery charge and twelve months on the assault
charge to run concurrently. He raised four is
sues on appeal.

First, Crace argued the trial court erred when it
failed to instruct the jury on the affirmative de
fense set out in KRS 521.0202 which is meant
to prevent public officials from "shaking down"
individuals. However, the Court of Appeals
stated the record evidence showed it was Crace,
through his friend Fields, who first approached
the Commonwealth’s Attorney with an offer of
payment in exchange for dismissing the indict
ment against him. Thus, the trial court’s deter
mination that the evidence did not warrant such
an instruction was correct.

Second, Grace argued the trial court abused its
discretion in granting the Commonwealth’s mo
tion for a change of venue, but the Court of Ap
peals found no abuse of discretion. Moreover,
there was nothing improper in the trial court
moving the trial to a county that did not adjoin
Johnson County.

Third, Grace argued the trial court erred when it
failed to suppress the tape recorded conversa
tions between Grace and the Commonwealth’s
Attorney. Grace argued the Commonwealth At
torney violated SCR 3.1304.2, which prohibits
direct contact by a lawyer to an individual re
garding the subject matter of the representation
when the lawyer knows the individual is repre
sented by counsel in the matter. The Common
wealth’s Attorney contacted Grace pursuant to a
"sting" operation involving bribery for which
Grace had not yet been formally charged. Thus,
there was no contact regarding the subject matter
of the representation since Grace had not yet
been formally charged and did not require repre
sentation at that point. The Court of Appeals
held that SCR 3.1304.2 was inapplicable be-
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cause prosecutorial authorities involved in
"sting" operations are not required to route
communications in furtherance of the "sting"
through the suspect’s attorney. Moreover, the
Court of Appeals pointed out that the purpose of
the provisions of the Code of Professional Re
sponsibility are intemal regulations prescribing
the standards of conduct for members of the bar.
The remedy for a violation of a provision of the
Code of Professional Responsibility has tradi
tionally been internal bar disciplinary action
against the offending attorney, not the suppres
sion of evidence at trial. Thus, the trial court was
correct in refusing to suppress the evidence.

Fourth, Grace argued the trial court erred when
it failed to grant his motion for a mistrial when
evidence of the prior crimes, of obscuring the
identity of a vehicle and receiving stolen prop
erty, of which he had been found not guilty at
the first trial, was introduced at the second trial.
The Court of Appeals held the evidence was
properly introduced to prove Grace s motive for
the assault since it was after the police had im
pounded Grace’s vehicle for not having a VIN
number, a valid title or a bill of sale, that Grace
assaulted the individual who had worked on the
impounded vehicle. In addition, the trial court
twice admonished the jury regarding the limited
scope of the evidence.

Accordingly, Grace s convictions were af
firmed.

Wilson v. Commonwealth,
Ky.App., - S.W.2d - 6/12/98

Fayette Circuit Court

Wilson was arrested after violating his parole a
second time. Before Wilson was transported to
jail from the halfway house where he resided,
the parole officers searched Wilson c car. In the
trunk they found several bags of marijuana and a
scale. This discovery led to charges of traffick
ing in marijuana within one thousand yards of a
school and being a second degree persistent fel
ony offender.

Wilson claimed the warrantless search of his car
by the parole officers violated his Fourth

Amendment and Section Ten rights and moved
to suppress the evidence seized from his car.

At the suppression hearing the parole officers
testified Wilson consented to the search of his
car, but Wilson denied he had given consent.

One of the conditions of Wilson c probation, to
which Wilson had agreed, was to be subject to
search and seizure based upon a parole officer’s
"reasonable belief’ that Wilson had contraband
on his person or property. Thus, the trial court
found that Wilson ‘s consent to search his car
was not necessary.

At the suppression hearing, the trial court con
cluded that for the seized evidence to be admis
sible, the Commonwealth had to show the parole
officers’ had a "reason to believe" Wilson had
contraband in his car. This standard is a lesser
standard than probable cause.

The trial court found the following facts were
sufficient to demonstrate the parole officers’ had
a reasonable belief that Wilson had contraband
in his car: 1 Wilson had $373.00 on his person
at least a week after being paid and none of his
prior paychecks had been more than $317.00; 2
after being arrested, Wilson asked the officer if
he could call someone to pick up his car; and 3
Wilson had been incarcerated on drug charges
when he was paroled and his first parole viola
tion was for testing positive for drugs. Thus, the
trial court denied Wilson s motion to suppress
and Wilson entered a conditional guilty plea to
the charged offenses.

The Court of Appeals affirmed the trial court’s
order denying Wilson ‘s motion to suppress.

Julie Namkin
Assistant Public Advocate
Dept. of Public Advocacy
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006, #279
Fax: 502 564-7890
E-mail: jnamkin@mail.pa.state.ky.us*
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DPA PERSONNEL
APPOINTMENTS

Doug Crickmer, Assistant Public Advocate
Frankfort Trial Office as of 4/16/98
Received J.D. from Univ. of North Dakota 1993

Harry Creamer, System Support Technician
Law Operations in Frankfort Office as of 5/1/98
Received B.S. from Thomas More College 1993

Sally Wasielewski, Assistant Public Advocate
Juvenile Post-Dispositional Unit
Henderson Office as of 5/1/98
Received J.D.from U.K. School of Law in 1989

Sauda Brown, Secretary
Capital Trial Unit, Frankfort Office as of 6/1/98

Fred Johnson, Assistant Public Advocate
Covington Office as of 6/16/98
Received J.D. from Chase Law School in 1997

Glenn McClister, Assistant Public Advocate
Somerset Office, as of 8/1/98
Received J.D. from U.K. School of Law in 1997

Clay Bedford, Assistant Public Advocate
Pikeville Office as of 8/1/98
Received J.D. from Syracuse University in 1977

TRANSFERS

Barbara Carnes, Assistant Public Advocate
Transferred from Hazard Office to Henderson
Office as the Directing Attorney as of 8/1/98

RESIGNATIONS

Melinda Sears, Investigator
Pikeville Office on 6/2/98
Employed with DPA since 8/96.

Melissa Bellew, Assistant
Elizabethtown Office as of
Employed with DPA since

Public Advocate
8/14/98
8/91.*

Don Muir, Paducah,Defender of 12 Years PassesAway

Don Muir, 61, passed away at Vanderbilt Hospital in Nashville on July 21, 1998.
Don underwent surgery in June 1998 for esophageal cancer.

DPA Paducah directing attorney, Carolyn Keeley, observed, "Don has been with
the Department of Public Advocacy for a long time and many of you have known
and worked with him. He was a truly nice man and loved by all who knew him.
He was our ‘grand ole man’ who knew everything about everyone in Western Ken
tucky. Always quiet. Always a gentleman. He always got the job done and in the
most extraordinary ways. He leaves a very big hole in our Paducah DPA defense
team and our hearts."

Don started with DPA on July 1, 1986. He served as directing attomey of the Pad
ucah Office from March I, 1989 until December 15, 1994, and was a senior litigator there since then. He
graduated from Vanderbilt University in 1959 and from the U.K. College of Law in 1965.

At the memorial service for Don at the Reidland United Methodist Church where he was a member of the
fellowship, the minister said, "Don stood up for his clients and made a difference for them." At the
service, friends of Don talked about his gentleness. A Paducah Detective talked about how Don would dig
his heels in for his clients but always in a professional way. Don is survived by his wife Marian who
works in the circuit clerk’s office and three children, one of whom is a Paducah police officer. Public
Advocate Ernie Lewis said, "We will miss Don greatly and will be thinking of his family and the staff of
the Paducah office."
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At the recent Annual Seminar, Public Defenders
from all over the Commonwealth began to ad
dress the changes in criminal defense practice
that are coming as a result of the Governors
Crime Bill. Three of the most experienced trial
lawyers in the state addressed the changes in
Truth-in-Sentencing TIS. This article is a
summary of their excellent ideas.

Chris Polk of the Jefferson District Public De
fenders Office in Louisville, dealt with the
changes coming from the addition of victim im
pact information to the penalty phase. The leg
islature added the following language to KRS
532.055: "The impact of the crime upon the vic
tim, as defined in KRS 42 1.500, including a de
scription of the nature and extent of any physi
cal, psychological, or financial harm suffered by
the victim." As defense practitioners are well
aware, prior to this change only the trial court
reviewed victim impact material. Now the sen
tencing jury will see and hear it for themselves.

Chris urged a narrow construction of KRS
421.500, the statute dealing with victim impact
materials. The changes in TIS do not now em
power a "society representative" to testify at a
trial. There must be a victim. 421.500 sets out
specific crimes where there are victims. Exam
ples of crimes with victims include homicides,
robberies, rape, assault, sodomy, first and sec
ond degree burglary, wanton endangerment,
stalking, unlawful imprisonment, terroristic
threatening, etc. Specifically not included are
theft and burglary third degree.

Not everyone can speak as a victim at a sen
tencing phase. Only one actually injured can
qualify. The statutory scheme lays out a hierar
chy of order as to who can speak if someone is
absent. The scheme must be followed, and is not
an open invitation to many people testifying. For
example, if the victim is deceased the order is
spouse, adult child, parent, adult sibling, grand
parent. etc. Only one of these people can speak.

The victim cannot speak about anything they
choose. The statute limits the testimony to harm
done. The categories of harm are physical, psy
chological, or financial harm. Emotional harm
remains before the
Judge, not the jury.

How to deal with the evidence is the toughest
question for the defense team. Do we seek psy
chological records? Seek medical records for
things like preexisting conditions? Do we seek
an evaluation under the guidelines of Common
wealth v Mack, Ky., 860 S.W.2d 275 1993?

The defense attorney must be prepared to deal
with direct comments to the defendant. No
opinion testimony is permitted at this stage of
the proceedings. Opinions and statements con
cerning desired results can be presented to the
Judge at formal sentencing. The rules of evi
dence apply in the sentencing phase. The de
fense attorney should raise issues under KRE
403 where appropriate. Does the probative value
outweigh the prejudicial effect?

Examination of the victim must be done with
care. The effect on the jury is one issue. Another
issue is that doors must not be opened unless
intended to be opened. For example, in being a
victim of violence has treatment been sought and
obtained? Normally not an area to get into, un
less the client has been an untreated victim of
violence. That may serve to draw contrasts for
the jury in seeking leniency.

Finally, Chris reminded everyone that the origi
nal statute was unconstitutional. Reneer v.
Commonwealth, Ky., 784 S.W.2d 182 1990
allowed for toleration, but set out a case by case
review for abuse. It may be time to revisit the
issue.

Steve Mirkin, the Directing Attorney of the
Elizabethtown Office, spoke on the possibilities
of obtaining funding for the new issues raised
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under the leniency changes. As of the effective
date of the statute, "The defendant may intro
duce evidence in mitigation or in support of le
niency." This is a significant change from prior
law.

Steve reminded the listeners that no changes
were made in entitlements to KRS Chapter 31
money. There are now more opportunities to use
it in a meaningfifl way outside of death penalty
cases. AOC Form 207 a copy follows this arti
cle is the form to use to obtain payment, but
that is at the end of the case. It is time for more
pretrial discovery issues to be raised. You will
need more discovery so you will know what you
need to meet it. That includes knowing whether
or not you need an expert. For example, do you
need an occupational therapist to explain the
victims condition to the jury so they can better
understand it.

Steve also advised that the changes in the statute
went beyond adding more evidence. The legis
lature changed the formerly restrictive definition
of mitigation. The legislature added the word
leniency. They are different words with leniency
perhaps pointing more in the direction of capital
case evidence. Cases like Lockett v. Ohio, 438
U.S. 586, 57 L.Ed.2d 973,98 S.Ct. 2954 1978
and Skipper v. South Carolina, 476 U.S. I, 90
L.Ed.2d I, 106 S.Ct. 1669 1986 should be ex
amined for application. Any records that support
dealing with a defendant less severely should be
sought. These include school, medical, family,
etc.

Finally, Steve urged the audience to consider
seeking funding for a mitigation investigator.
This obviously would help with other experts,
but it also makes sense in light of the changes to
seek the assistance of someone trained to present
the client’s story in the most favorable light pos
sible. Steve urged the use of mitigation agsis
tance especially where the client has themselves
been the victim of abuse.

Rodney McDaniel, Directing Attorney for the
Frankfort Office, spoke on effective uses of
mitigation evidence. Rodney has practiced be
fore a judge that allowed more by the defense
than has been the norm in other counties. This

experience has allowed Rodney to explore these
issues long before the rest of us will have had to
face them.

Rodney began with an exploration of setting up
mitigation evidence in the guilt/innocence phase.
For example, if one defendant cuts a deal in a
case, exploration of the deal as mitigation may
prove beneficial. Arguments for consistency in
sentencing can be made. The effect of a sentence
certainly can be explored. For example the effect
that an escape charge will have on classification,
especially if a codefendant bargained to get rid
of the escape.

Extreme emotional disturbance can be used as a
defense in the guilt/innocence phase as well as a
topic to revisit in the penalty phase. This is
similar to what is found in capital cases.

As the prosecutor brings in evidence of parole
eligibility, prior record, and the nature of priors,
the defense can respond with family members to
explain what happened in those priors. For ex
ample, alcohol related priors can be dealt with in
terms of subsequent treatment and it’s positive
effect.

Age presents an area with several possibilities to
explore. Long sentences will effect young de
fendants and old defendants differently. Also
how they have done in past incarcerations can
help the argument that he will not be as big a
burden on society.

Reputation of the defendant in his community is
a fertile area to explore. If he has made positive
contributions, then seek community members to
speak about that. Also, if the victim had a repu
tation for violence, etc., that can also be pointed
out.

Family support is something that often is im
portant to jurors. Examples of visits at the jail,
visits while in rehabilitation, financial support,
etc. are often helpful. Especially if the family is
acknowledging past problems like abuse.

Residual doubt issues are available. If the Com
monwealth can rely on all the evidence placed
before the jury in the first phase of the trial so
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can the defendant. Weaknesses in the Common
wealth’s case can be reviewed.

Parole statistics is an area that needs revisiting.
With the changes in the language of the statute
there is no reason not to pursue their introduc
tion.

Expert testimony can be used even if the expert
did not find enough to make a defense in the
first part of the trial. For example, is your client
a follower, not a leader.

Rodney concluded with a reminder that victim
impact evidence must be challenged. Perhaps
not so much in front of the jury, but long before
the jury gets a chance to hear it. There is no sub
stitute for pretrial motion practice.

In reviewing the materials for this article, I urge
anyone who has any specific questions to seek
out these attorneys. The changes are significant
for the defense practitioner, and more impor
tantly for the client. We have a unique opportu
nity to remold the law for penalty phases. We
must take full advantage of that opportunity.

I have tried to be true to the ideas expressed by
Chris, Steve, and Rodney. Any confusion must
be in my interpretation.

Roger Gibbs, Directing Attorney
Department of Public Advocacy
408 N. Main Street, Suite 5
Box 277
London, Kentucky 40741
Tel: 606 878-8042; Fax: 606 864-9526
E-mail: rgibbsmail.pa.state.ky.us*

Prison Population: AssociatedPress

Region & Jurisdiction 1997 1996 % Change
U.S. TOTAL 1,244,554 1,183,368 5.2

Federal 112,973 105,544 7.0

State 1,131,581 1,077,824 5.0

U.S. REGIONS
Northeast 172,244 169,261 1.8

Midwest 216,757 204,657 5.9

South 491,956 469,252 4.8

West 250,624 234,654 6.8

KENTUCKY & ITS NEIGHBORS
Kentucky 14,600 12,910 13.1

Illinois 40,788 38,852 5.0
Indiana 17,903 16,960 5.6

Missouri 23,998 22,003 9.1

Ohio 48,002 46,174 4.0

Tennessee 16,659 15,626 6.6

Virginia 28,385 27,655 2.6

West Virginia 3,172 2,749 15.4
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AOC-207 Doc. Code: OPE
Rev. 11-95

ommonwealth of Kentucky
.,ourtof Justice

KRS Chapter 31
ORDER FOR RECOVERY
Or PAUPER EXPENSES

COMMONWEALTH OF KENTUCKY

VS.

PLAINTIFF

DEFENDANT

**** **** ****

The Court, having found certain requested expenses to be
following findings as required by law:

reasonably necessary, and the Court having made the

1. That the said expenses are reasonably necessary to the presentation of the defense and fora full and fair hearing;
2. That the expense is one which would be a "county expense’ under KRS Chapter 31;
3. That the defendant has shown in what manner he expects to be assisted in his defense through the requested

funding; and,
4. That the defendant has demonstrated that the use of any available state facilities is impractical;

IT IS HEREBY ORDERED AND ADJUDGED, pursuant to KRS 31.1002, 31.1102, 31.1601 b, and 31.2001, that

‘us expense is the statutory responsibility of County and that the Finance and Administration

cabinet shall pay

Address

Name

the sum of

______________________________

from either the special account maintained or from the Treasury as directed

in KRS 31.1853, and such payment shall be made on or before

______________________________________,

19

____

IT IS FURTHER ORDERED that those performing necessary services on behalfof the defendant pursuant to this order
shall document all expenses, and in the case of expert services rendered, the time involved and the hourly rate for those
services all of which shall be maintained confidentially by the trial court and the Cabinet. Such documentation shall be
forwarded to the Finance and Administration Cabinet at the conclusion of the case. This Court reserves the right to monitor
compliance with the terms of this order.

IT IS FURTHER ORDERED that the Finance and Administration Cabinet shall maintain this order and the contents
thereof in a manner insuring confidentiality and precluding unauthorized disclosures and shall disclose information about the
order and its contents or the order itself only to the judge presiding over the case, the attorney for the defendant, and the payee,

___________________________________________________

unless directed to do otherwise by order of this Court. All
authorized disclosures must be made in a manner which insures confidentiality and precludes inadvertent disclosures to
unauthorized persons.

Entered this day of -

DISTRIBUTION:
Court Clerk
Finance and Administration Cabinet
Attorney for Defendant/Defendant

19

Judge

Case No.

Court

County_
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PUTTING A FACE ON JUSTICE
Defender Employment Opportunities

Are you interested in Putting A Face On Justice? If so, the Kentucky Department of Public Advocacy
may be the place for you. This is a very exciting time for the Department. We are expanding many of
our current offices and will be adding five new offices by the year 2000.

Current Opportunities. DPA is currently seeking attorneys for the following trial offices: Henderson
County. Perry County. Christian County, Hardin County, Franklin County, Hopkins County; McCracken
County, and Madison County. We are also hiring an investigator for the Henderson County office. DPA
is also hiring two juvenile appellate attorneys to work in the Frankfort office. We have an attorney
opening in the Eddyville Post-Conviction office. We are seeking a Capital Trial Branch Manager who
will direct the trial level death penalty defense effort statewide. We are seeking legal secretaries in Hardin
County; Kenton County and Madison County.

Opportunities in the Next 2 Years. Our expansion will continue into the next two years. In 1999, we
will be opening offices in Daviess County, Warren County, Adair County and Johnson County. In 2000,
we will open an office in Mason County. We are seeking both entry level and experienced attorneys for
these vacancies, including office directing attorneys. We will also be hiring investigators for each of those
offices.

Contact the DPA Recruiter. If you would like to Put A Face On Justice, contact Sarah Davis Mad
den, Recruiter, at the Department of Public Advocacy, Division of Law Operations, 100 Fair Oaks Lane,
Suite 302, Frankfort, Kentucky 40601, phone: 502-564-8006, extension 136, fax: 502-564-7890, email:
smaddenmaiI.pa.state.ky.us.

Louisville & Lexington. For defender employment information in Louisville, contact Daniel T. Goyette,
Jefferson District Public Defender, 200 Civic Plaza, Louisville, Kentucky 40202; Tel: 502 574-3720;
Fax: 502 574-4052. In Lexington, contact Joseph Barbieri, Fayette County Legal Aid, Ill Church
Street, Lexington, Kentucky 40507; Tel: 606 253-0593; Fax: 606 259-9805.

Access our Web Page. To remain updated on our job listings or to learn more about the Department
check out our web page at http://dpa.state.ky.us.career.htm.U

Sarah Davis Madden, DPA’s Recruiter

Sarah Davis Madden received her Juris Doctorate from Salmon P.
Chase College of Law in 1985. She joined DPA as the Recruiter in
March 1998. Sarah began her legal career with Cumberland Trace
Legal Services. Leaving there, she did a short stint with the Ken
tucky Court of Appeals before spending several years in private
practice. Immediately prior to coming to DPA, she was employed by
Salmon P. Chase College of Law.
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HOUSE BILL 455DEMANDS COOPERATION
- VERTNER TAYLOR

The Probation & Parole Perspectiveon PSI, Restitution,
Pretrial Diversion,SupervisionFee, SexOffender
Registration,Pre-Release

A massive piece of legislation was created with
the passage of the Governor’s Crime Bill. The
Bill covers the implementation of a new Crimi
nal Justice Council to replace the Crime Com
mission plus the establishment of new penalties
and offenses. This article does not allow in-
depth coverage of the 212 page document, but
rather is an executive summary of the issues that
affect the Division of Probation and Parole in
the Kentucky Department of Corrections.

Presentence Investigation Report

House Bill 455 states:

The presentence investigation report
shall identi& the counseling treatment,
educational and rehabilitation needs of
the defendant and identify community-
based and correctional-institutional-
based programs and resources available
to meet those needs or shall identify the
lack of programs and resources to meet
those needs.

The Presentence Report for the court will now
have included in the evaluative summary infor
mation regarding the availability or lack there
of, of rehabilitation, treatment and educational
programs. The document will highlight what is
available in the community and in the institu
tions. However, the report will not be an alter
native sentencing plan. The information that the
defendant gives the officer regarding his or her
needs will be the areas addressed. For example,
if a defendant states they have no problem with
drugs or alcohol, but the defendant was under
the influence when the crime was committed,

the officer will include in his report the drug and
alcohol programs available in the immediate
area. If a client has a specific need, the proba
tion and parole officer must be made aware of
that information.

Restitution

Section 46 - A New Section of KRS Chapter
532: When a judge orders restitu
tion, the judge shall:

I. Order the restitution to be paid to a specific
person or organization through the circuit clerk,
who shall disburse the moneys as ordered by the
court;

2. Be responsible for overseeing the collection
of restitution;

3. Set the amount of restitution to be paid;

4. Set the amount and frequency of each resti
tution payment or require the payment to be
made in a lump sum;

5. Monitor the payment of the restitution to
assure that payment is being made;

6. If restitution is not being paid as ordered,
hold a hearing to determine why the restitution
is not being paid;

7. If the restitution is not being paid and no
good reason exists therefore, institute sanctions
against the defendant; and
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8. Not release the defendant from probation
supervision until restitution has been paid in full
and all other aspects of the probation order have
been successfully completed.

Section 47 - A New Section of KRS Chapter

I. When there is an identified victim of a de
fendant’s crime to whom restitution has been
ordered but not yet paid in full, or restitution has
been ordered paid to a government agency and
has not yet been paid in full, the Parole Board
shall order the defendant to pay restitution as a
condition of parole.

2. When the Parole Board orders restitution,
the board shall:

a. Order the restitution to be paid to a spe
cific person or organization through the
Division;

b. The Division of Probation and Parole
shall be responsible for overseeing the
collection of the restitution;

c. Set the amount of restitution to be paid,
if not already set;

d. Set the amount and frequency of each
restitution payment or require the pay
ment to be made in a lump sum;

e. Monitor the payment of the restitution to
assure that payment is being made;

f. If restitution is not being paid as or
dered, institute parole violation pro
ceedings to determine why the restitu
tion is not being paid;

g. If the restitution is not being paid and no
good reason exists therefore, institute
sanctions against the defendant; and

h. Not release the defendant from parole
supervision until restitution has been
paid in full.

3. The board, in addition to any other sanctions
which may be imposed on the defendant, ask a
court to hold a defendant who is not paying res
titution in the manner or amount prescribed in
contempt of court.

4. Any statute relating to the length of parole
supervision notwithstanding, the parole for a
person owing restitution shall be until the resti
tution is paid in frill, even if this would lengthen
the period of supervision beyond the statutory
limit of parole supervision or the statutory limit
for serving out the sentence imposed.

5. Payment of restitution in full prior to the end
of the period of parole supervision shall not
shorten the period of parole supervision.

The issue of restitution has been given new
meaning by the Crime Bill. When restitution is
ordered by the court or the Parole Board the of
fender can not be released from supervision until
the restitution is paid in full. This in essence
could require a person to remain on supervision
for life. The law specifies that the person may
be supervised past their statutory limit in order
to complete restitution. The Division of Proba
tion and Parole expects a tremendous growth in
caseloads in the future due to the provision of
permanent probation/parole.

One sweeping change that does NOT impact
how the Division of Probation and Parole does
business is the alternative sentencing language
in the Crime Bill. This agency may be called
upon to supervise but has no other role in that
area.

Pretrial Diversion

Section 88. A New Section of KRS Chapter 533

I. The provisions of KRS 533.020 relating to
the period of probation shall, in so far as possi
ble, be applicable to the period of pretrial diver
sion except that supervision of the participants
in the programs shall be done by the Division of
Probation and Parole.

2. The provisions of KRS 533.030 relating to
conditions of probation and restitution shall, in
so far as possible, be applicable to pretrial diver
sion. Restitution shall be ordered in all cases
where a victim has suffered monetary damage as
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a result of the alleged crime. Restitution to the
slate, or the victim, or both, may be ordered in
any pretrial diversion program.

Section 89 - A New Section of KRS Chapter
533

I. If the defendant fails to complete the provi
sions of the pretrial diversion agreement within
the time specified, or is not making satisfactory
progress toward the completion of the provisions
of the agreement, the Division of Probation and
Parole, the victim, or a peace officer may inform
the attorney for the Commonwealth of the al
leged violation or noncompliance, and the attor
ney for the Commonwealth, may apply to the
court for a hearing to determine whether or not
the pretrial diversion agreement should be
voided and the court should proceed on the de
fendant’s plea of guilty in accordance with the
law.

2. In making a determination as to whether or
not a pretrial diversion agreement should be
voided, the court shall use the same criteria as
for the revocation of probation, and the defen
dant shall have the same rights as he or she
would if probation revocation was sought.

Pretrial Diversion requires the involvement of
the Commonwealth Attorney and the Court.
The Division of Probation and Parole has no role
until the decision is made, then these individuals
will be supervised as any other probationer. It is
understood that the person has not lost the right
to vote or hold public office. However, with the
court’s approval, a provision will be imposed
that no offender may carry or possess a weapon.
This is for the officer’s safety.

The probation officer will notify the Common
wealth Attorney of any violations, and it is up to
the court and the Commonwealth Attorney to
proceed with revocation, utilizing the same stan
dards as for regular probation hearings. Once a
person completes this program the charges will
be listed as dismissed/diverted. That information
will be included in any future Presentence Re
port.

The pretrial diversion statute allows the court to
establish a diversion supervision fee to defray
the cost to supervise. The Division of Probation
and Parole will ask the court to impose a sliding
scale based on the person’s ability to pay.

Supervision Fee

Another area of change involving the collection
of fees from offenders is the amount of the
regular supervision fee. That fee language has
been changed in the crime bill to read that a
convicted felon may pay no more than $2,500
PER YEAR. The old language was $2,500
during the period of supervision.

SexOffender Registration

Section 138-KRS 17.510

If a person is required to register as a sex
offender under federal law or the laws of
another state or territory, or if the person has
been convicted of an offense under the laws
of another state or territory that would re
quire registration under this section if com
mitted in this Commonwealth, that person
upon changing residence from the other state
or territory of the United States to the Com
monwealth or upon entering the Common
wealth for employment, to carry on a voca
tion, or as a student shall comply with the
registration requirement of this section. As
used in this subsection, "employment" or
"carry on a vocation" includes employment
that is full-time or part-time for a period ex
ceeding fourteen 14 days or for an aggre
gate period of time exceeding thirty 30
days during any calendar year, whether fi
nancially compensated, volunteered, or for
the purpose of government or educational
benefit. As used in this subsection, "stu
dent" means a person who is enrolled on a
full-time or part4ime basis, in any public or
private educational institution, including any
secondary school, trade or professional in
stitution, or institution of higher education.
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Sex Offender Registration has brought changes.
The Ièderal government is attempting to stan
dardize registration and notification procedures
for all sex offenders. Probation and parole offi
cers now must register all sex offenders when
they report to the Probation and Parole office.
Even though this process increases the officers’
workload, it is important for the public’s safety.
Without the requirement for registration, the
offender could have lived in Kentucky without
anyone’s knowledge. The sheriff will handle the
issue of notification. That process will not be in
place until December 1999.

Pre-Release

Section 119 - A New Section of KRS Chapter

I. There is hereby created a program for pre
release probation of inmates confined in correc
tional facilities under the jurisdiction of or under
contract to the Department of Corrections.

2. Any inmate who is in a prerelease program
or eligible for a prerelease program as specified
by administrative regulations of the Department
of Corrections may apply to the sentencing court
for prerelease probation.

3. The court, upon favorable recommendation
of the Department of Corrections, may place the
inmate on probation under those terms and con
ditions the court deems necessary, which may
include but not need to be limited to those speci
fied in KRS 533.030.

4. In particular, the court may require that an
inmate placed on prerelease probation remain in
a halfway house approved by the Department of
Corrections and that the probationer pay the cost
of his or her lodging in the halfway house and
the costs of probation supervision in accordance
with applicable statutes for probation supervi
sion and persons granted work release from jail.

5. An inmate placed on prerelease probation
shall no longer be considered as an inmate of the
Department of Corrections but shall be consid

ered as a defendant placed on probation, subject
to supervision by the Division of Probation and
Parole, or other agency approved by the court,
and the orders of the court.

6. A person placed on prerelease probation by
the court who violates the conditions of his or
her probation may be dealt with by the court in
the same manner as any other person who vio
lates the conditions of probation.

7. The period of probation under this section
shall not exceed the maximum expiration date of
the inmate applying for the probation.

The Department of Corrections is responsible
for recommending to the courts persons who are
eligible for prerelease programs. This in no way
should be confused with the prerelease program
that the Institutional Parole Officers conduct
with inmates prior to meeting the Parole Board.
A risk assessment instrument that was developed
for the Parole Board by the National Institute of
Corrections will be utilized as the basis for de
termining eligibility and program involvement.
That July 14, 1998 policy is attached.

The Governor’s Crime Bill encompasses a large
part of the criminal justice system and will have
many effects that are not yet obvious. However,
it is known that probation and parole caseloads
will greatly increase. Cooperation among the
various criminal justice agencies is essential if
we expect to be effective in protecting the citi
zens of this Commonwealth.

Vertner L. Taylor, Deputy Commissioner
Community Services & Local Facilities
Kentucky Department of Corrections
514 State Office Building
Frankfort, Kentucky 40601
Tel: 502 564-7023; Fax: 502-564-5229
E-mail: vltaylormail.state.ky.usU
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Great works are performed not by
strength, but by perseverance.

- Samuel Johnson
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KENTUCKY
CORRECTIONS

Policies and Procedures

Policy Number NEW

27-1 1-02

Total Pages

Date Issued

August 1, 1998

Effective Date

July 14, 1998

References

KRS 439.470, Kentucky Acts
Chapter 606, Section 119

Subject

PRERELEASE PROBATION

AUTHORITY
This policy is issued in accordance with: Kentucky Acts Chapter 606, Section 119 which
institutes a program of prerelease probation; and KRS 439.470 which authorizes the
Commissioner of the Department of Corrections Corrections to make rules regarding
probationers and parolees.

II. PURPOSE
To set forth procedures to govern the administration

III. APPLICABILITY
To all employees of Corrections and all offenders.

IV. DEFINITIONS
None

of prerelease probation.

V. POLICY
It is the policy of Corrections that inmates who receive a low score on the risk assessment scale
shall be given a favorable recommendation for prerelease probation to the sentencing court.

VI. PROCEDURES

A. Criteria

I. The following individuals shall be excluded from consideration. An inmate:
a. who has committed a crime in which a life was taken or the victim

suffered serious physical injury;
b. with an outstanding felony detainer; or
c. with a major violation.

2. To receive a favorable recommendation to the sentencing court, the inmate:
a. shall be eligible for probation or shock probation;
b. shall have a home placement within the Commonwealth of Kentucky;

and
c. shall receive a score in the low category on the risk assessment;

B. Responsibilities of Caseworkers and Probation and Parole Officers Officer
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I. A file shall not be reviewed prior to the passing of the one hundred eighty 180
day shock probation period.

2. The caseworker shall complete the risk assessment within sixty 60 days of
receiving a written request for consideration from the court.

3. The Officer responsible for the Class D program shall complete the risk
assessment within sixty 60 days of receiving a written request for consideration
from the court.

4. The caseworker or Officer shall forward the completed risk assessment to the
Deputy Warden or District Supervisor for review.

5. The inmate shall be informed of his risk assessment score. The score shall not be
appealable or grievable.

C. Responsibilities of Deputy Warden or District Supervisor
If the inmate receives a score in the low category, the Deputy Warden or District
Supervisor shall review the assessment, presentence investigation report and whether the
inmate has successfully completed any specialized program including GED, Boot Camp
or SAP, to determine whether a favorable recommendation shall be made to the
sentencing court. A decision and recommendation shall be made within thirty 30 days
of receipt of the risk assessment to forward to the sentencing court.

D. Violations of Prerelease Probation
Any violation of court imposed conditions shall be governed by Kentucky Acts Chapter
606, Section 119.

E. The period of supervision shall be governed by Kentucky Acts Chapter 606, Section 119.

898
Kentucky Department of Corrections

PrereleaseProbation - Risk AssessmentScale

Inmate Name: Number:___________________________

fl Inmate is NOT eligible for Prerelease Probation due to:

fl Current crime involves life being taken or serious physical injury to victim

fl Has an outstanding felony detainer

J Has committed a major rule violation

Is not eligible for probation

fl Does not have a home placement in Kentucky

IF THE INMATE APPEARS ELIGIBLE, COMPLETE THE FOLLOWING BY ENTERING THE
WEIGHT OF EACH ITEM ON THE LEFTUSING INFORMATION IN THE PSI, INMATE RECORD,
SELF-REPORTOR OTHER AVAILABLE DOCUMENTATION.

Age at first arrest
If unknown, enter age at arrest for the current arrest
3 0-16 years
2 17-21 years
1 22-28 years
-1 29andover
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Any prior escapes? 6. Was the victim injured in the current
I Yes olicnse?
0 No 3 Yes

0 No
2 . Juvenile criminal history record

2 Yes 7. Record of substance abuse as ajuvenile?
I Not stated 4 Yes
O No 0 No

3. More than 3 prior arrests 11w Robbery, Rape, 8. Record of mental health concerns?
Felony. Assault, Kidnap, Agg. Burglary? I Yes
I Yes o No
0 No

9. Record of alcohol abuse?
4. Any prior parole revocations? 2 Yes

I Yes 0 No
0 No

10. Did the inmate get a high school diploma
5. Was a weapon used in the current offense? or GED?

4 Yes I Less than HS
0 No 0 US or GED

SCORE RJSK LEVEL
-ITO 6 LOW
7T0l4 MEDIUM

151027 HIGH

TOTAL RISK SCORE

Prepared by:

___________________________________________________________

Date:

SUPERVISOR’S REVIEW/FINDINGS:

Inmate is eligible for Prerelease Probation
Inmate is NOT recommended for Prerelease Probation

Comments:

Signature: Date:

Distribution: White - to Court
Yellow - to Inmate File
Pink - Offender Record

Page 53



The Advocate, Vol. 20, No. 5September 1998

"RESPONSIBILITY" AND THE INSANITY

DEFENSE: LEGAL, MORAL, OR

PSYCHOLOGICAL?

Recently, the highly regarded mental health law
professor Chris Slobogin III made the following
Internet inquiry:

I wonder if anyone agrees with this: I When
a mental health professional testifies that
someone is sane or insane, he or she is saying
that the person should or should not he held
responsible for the crime. 2 That conclusion
is a legal/moral one about which the mental
health professional has no "expertise" as op
posed to personal opinion. 3 Therefore, so
testifting i.v a violation ofthe ethical rule that
mental health profevionals should not testjfi’
on matters beyond their competence. 121

We would disagree with this assertion, at least in
the context of the courtroom use of mental health
"expertise." Other contexts will be explored infra.

To use Kentucky law as an example:

"Insanity" means that as a result of mental
condition, [one lacksJ substantial capacity
either to appreciate the criminality of one’ic
conduct or to conform one’v conduct to the
requirements of law. 131

Furthermore, a person is "not responsible for
criminal conduct" if he or she is determined to
have been insane at the time that conduct oc
curred. II

When, as Professor Slobogin put it, "a mental
health professional testifies that someone is sane
or insane," that expert is not asserting that "the
person should or should not be held responsible
for the crime," but rather is concluding that the
prerequisite condition for a legal finding of
"criminal non-responsibility" 151 exists.

This perspective should not be confused with
evasion of testimony as to the "ultimate issue,"
inasmuch as the determination of "sanity" is the
very essence of such an issue.

If one were to subscribe to the reasoning outlined
supra, forensic psychologists should decline to
perform competency to stand trial evaluations
because of insufficient "expertise" to determine
whether a profoundly mentally retarded defendant
should stand trial in a court of law, and clinical
psychologists should refuse to accept a psychia
trist’s referral for an assessment of Depression,
because of insufficient "expertise" to determine
whether the patient should be treated with medi
cation.

Consider how the argument Professor Slobogin
described would fare when the law changes in a
particular jurisdiction, such that persons who are
"insane" are then to be tried for their criminal
conduct.

Taken to its extreme, the perspective presented
would obviate forensic mental health testimony
altogether, due to mental health professionals’
hopes that judges and juries will afford experts’
opinions significant consideration in arriving at
decisions of their own.

To examine this issue another way, there are eight
progressive conclusions in the criminal responsi
bility calculus and its resolution:

I Clinical C’onclusion: Defendants suffered
from a mental condition.

2 Forensic Conclusion: Defendants lacked
substantial capacity either to appreciate the
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criminality of their conduct or to conform
their conduct to the requircments of law.

3 Forensic Conclusion: The incapacit[ies]
described in 2 resulted from the condition
described in I.

4 Forensic Conclusion: Defendants were "in
sane."

5 Legal Conclusion: We agree; defendants were
"insane."

6 Legal Conclusion: Defendants who were
"insane" are not criminally responsible.

7 Legal Conclusion: Defendants who are not
"criminally responsible" shall not be tried.

8 Legal Conclusion: Defendants who are not
"criminally responsible" shall be subject to
involuntary civil commitment proceedings.

Forensic scholars are likely to argue about what
combinations of2, 3, and, in particular, 4
would constitute the stuff of testimony to the
"ultimate issue." 6, 7 and 8 are conclusions
of law, about which an expert need never be asked
in order to elicit "ultimate issue" testimony. In
fact, an expert’s opinion in this regard would be
irrelevant.

A legal conclusion regarding "sanity," and those
subsequent thereto, all flow from, but do not
equate with, a persuasive forensic conclusion.

If there is a compelling argument against the
provision of"ultimate issue" testimony on the part
of mental health professionals, we do not believe
that the one described will suffice. In effect, it
"skips over" the true "ultimate issue" controversy
in its assumption that influencing a "legal" opinion
and dictating its implementation are one and the
same thing.

When mental health "expertise" is applied in other
contexts, such as testimony to those "making"
rather than "applying" the laws i.e. legislators,
the contours of the scientific role may change

significantly. In this context, the scope of testi
mony will likely include the full range of psycho
logical knowledge clinical, social, cognitive,
experimental instead of being limited primarily
to one’s area of practice specialization.

Over the years, the courts have attempted to utilize
psychological science to define the laws regarding
mental health issues. It may be argued that there
has been a sea change in this relationship, as the
implications of Daubert [61 become clearer all the
time: It is now the judges who decide what has
scientific merit, not scientists who guide interpre
tation of the law. Just as scientists once sat con
structively on the bench, now the judges have
arrived in the laboratory.

REFERENCES

Ill Professor Slobogin provides an eloquent and
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DEFENDERS CELEBRATE ON BEHALF OF KENTUCKY’S POOR,
AND SINGLE OUT ADVOCATES FOR SPECIAL RECOGNITION

Over 350 people came to the 26" Annual
Kentucky Public Defender Conference to cele
brate the Department of Public Advocacy’s DPA
first year of the second quarter-of-a-century. The
Conference was held at the Holiday inn North,
Lexington, Kentucky on June 15-17, 1998.

This conference offers workshops on post-
conviction and appellate, juvenile and capital
litigation as well as an opportunity to meet and
associate with others locally and nationally who
represent clients accused of crimes.

The attendees included public defenders and
criminal defense attorneys from across the state.
The Conference theme was: Persuasive Defenses,
Creative Negotiations, and Juvenile Litigation.
This is Kentucky’s largest yearly gathering of
defense advocates and it offers the state’s greatest
variety of criminal defense education.

Awards were presented at the conference
recognizing some special people to our Kentucky
defenders.

THE C J

The Public Advocate Award recognizes those
who have uncommonly fostered fair and reliable
process for those accused of or convicted of a
crime. Lewis presentrd the first award to the

person recognized statewide "Ci." "And this is
not Charles Johnson the basketball player. How
many of us have any doubt who the CJ is in
Kentucky? It is a great honor for us as public
defenders, Chief Justice Stephens, for you to be
here. Chief Justice Stephens is at the pinnacle of
a long and productive career starting with
private practice, Fayette County judge for five
years, Attorney General for four years, Justice of
the Supreme Court since 1979, served on the
UK Board of Trustees, Senior Warden/Vestry
member at Christ Church Episcopal in
Lexington, and the CJ since 1982. Chief Justice
Stephens has been an innovator and leader in
Kentucky specifically in Kentucky’s court
system for some time. He led the campaign to
form merged city-county government before he
became part of the Supreme Court. He led the
way on the use of videos in our court system, led
the way on the use of family courts, led the way
on uniform rule making, led the way on gender
and equity, led the way on the focus on domestic
violence, led the way on KERA, and has
attacked racism in our court system. Note the
active use of the verb led because the CJ defines
leadership in the state. He also brings to his job
a gentle spirit and I will go back and look when
I first became a public defender. The prosecutor
at the time, the attorney general was Justice
Stephens and my knee jerked quite quickly as he
joined the Court and at the time it was very

i*

KI
Ernie Lewis presenting the Public Advocate Award

to Chief Justice Robert F. Stephens
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common for the Kentucky Supreme Court to
criticize public defenders for fly specking the
record among others and there was something of
an adversarial feel about public defenders and
the Courts. Not so with this Chief Justice. This
Chief Justice exercised leadership in this area as
well. Legitimating our roles as public defenders
every time I ever heard him talk. He praised
public defenders for the work that we do and I
thank you Mr. Chief Justice for bringing us into
the tent, making us feel welcome in the Bar, and
even valued members of the Bar. He has been a
friend of public defenders and Public Advocates.
To quote Paul lsaacs, "During my tenure as state
Public Advocate, Chief Justice Robert Stephens
was a true friend to the Department of Public
Advocacy. He supported the Department
through his appointments to the Public
Advocacy Commission by appointing people
who were concerned and actively involved in
improving the Department of Public Advocacy.
To quote from Allison Connelly, a wonderful
letter that she wrote on your behalf in one
paragraph, " nevertheless what I find to be the
most amazing trait about the Chief is that after
all his years of public service to our state he has
never become cynical. Rather, he remains a man
with an inexhaustible capacity for enjoying life,
who possesses unexpected sensibility and
joviality placed with toughness. In short, he is
one of a kind. He has taught all of us that as
lawyers we can and must make positive
contributions to people’s lives. We will never
forget the contributions he made to our system
of justice. And Dan Goyette, notwithstanding
the many accolades and awards ChiefJustice

Stephens has now received lhr his progressive
leadership of the Court of Justice, we will not
fully appreciate him until he has leti the court.
Certainly he has been a staunch supporter of a
well-balanced and properly funded criminal
justice system and in that respect he has been a
friend and ally of the public defenders over the
years up and unto and including the just
completed session of the General Assembly. I
have no doubt he will be sorely missed by the
defender community. You have honored us as
lawyers Mr. Chief Justice by your term on the
Court, you have honored us as public defenders
by your presence here tonight, and you have
honored us as Kentuckians by the life that you
have led. It is a pleasure to give you a Public
Advocate’s Award tonight."

CHIEF JUSTICE STEPHENS REMARKS

"If you talk much more, I won’t be able to talk at
all. Ernie, thank you. I was going to make a 20
minute speech but the new KBA President took
my speech away from me. Seriously, I’m very
grateful. The decision for me not to run was not
an easy one. But 16 years is a long time in the
saddle of running the court system in this state, I
think, my successor. I think you will enjoy a
good relationship with him. He’s a very bright
man, he’s a very fair man, very hard working
man, has all the right values. I disagree with him
on some of his decisions but that’s healthy and
all part of the game.

Now, this award is very special to me, hut I’m
going to tell you. As in any case, for any indi
vidual, man or woman, there’s always somebody

Ernie Lewis presenting the Public Advocate Award
to Senator Gerald Neal

Ernie Lewis presenting the Public Advocate Award
to Representataive Jesse Crenshaw
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else that is more deserving of it. And those of
you that know me, know it’s true. She’s been
with mc all 16 years. She was just 10 when I
employed her. She has been my right arm, my
advocate, but most importantly my social
conscience, she’s been there when I made policy
decisions, she’s been there when administrative
decisions have been made involving this organi
zation and some of the lawyers, and without
letting any secrets out too much, she’s been there
even when some decisions were rendered. I’m
talking, of course, about Susan Clary. Joe
Lambert will do well to listen to you. Susan.

As has been said here tonight, much has been
done, but there’s much more to be done. I don’t
know what the future holds for me, I hope I do
not retire from the world or retire from work but
when I’m around in whatever capacity I end up,
if I can help you in any way - I’m not a very
good fund raiser, so don’t ask me to do that - but
in any way that I can help you to improve your
lot, especially if you’re in the legislative time,
I’m here. All you have to do is call me and tell
me a little bit of what you want and I’ll make up
the rest. I believe with all my heart now, as I
believed many years ago, even as a prosecutor.
every person deserves the representation of a
competent lawyer who has the proper resources
to defend him or her in criminal cases. John
Rosenberg. I also believe the same is true in civil
cases. It’s been one of the benchmarks that I’ve
tried follow as ajudge and I shall follow if I ever
go back to the practice of law. I want to tell all
of you here tonight, you don’t have to worry

Ernie Lewis presenting the Public Advocate Award
to Vanessa Callman with the

Lexington Herald-Leader Editorial Board

about me competing as a defense lawyer if you’ll
forgive and permit the pun. ‘S’trickland speaking
I would not be competent" Again. I thank all of
you for all of the work you’ve done, all the love
you’ve given for gross underpaid. Without you,
to make our system at least a little bit towards
the level playing field, our system, our democ
racy, our republic is too close to what it needs to
be and what you have made it. Thank you so
much.

ROSA PARKS AWARD

The Rosa Parks Award was presented to Father
Patrick D. Delahanty, Chair of the Kentucky
Coalition Against the Death Penalty. Established
in 1995, this award is presented to a non-
attorney who has galvanized other people into
action through their dedication, service, sacrifice
and commitment to the poor. Father Delahanty
was honored for his vision and passion and
persistence on passage of the Racial Justice Act.
Pat has taught defenders how to hope. Receiving
his award, Father Delahanty said, "I am very
pleased to be here this evening to accept this
award from the Department of Public Advocacy.
I accept it as a tribute not only for the work I
have done, but also as a tribute to so many
others who have worked and are working to end
the death penalty in Kentucky and in the nation.

783 years ago today, King John of England
signed the Magna Carta allowing the accused a

Ed Monahan presenting the Rosa Parkc Award
to Father Patrick D. Delahanty

Page 58



The Advocate, Vol. 20, No. 5 September 1998

trial by a jury of peers. This dramatic change in
the administration f justice was one of the most
important developments in the history of law.
Yet, even this act, and the jurors, then and now,
are only human. And they still make mistakes
and reach wrong conclusions. The sad reality is
that an innocent person’s liberty - and in
Kentucky, one’s life - can be taken away by 12
mistaken peers.

Of course, liberty can be restored. Life cannot.
And that’s one of the chief reasons so many of us
have concluded that the death penalty must be
abolished and abolished as quickly as possible.

But, it will not disappear overnight, and so we
must be prepared to do battle with this injustice
for many years to come. This delay in achieving
our goal should not overwhelm or dishearten us.
Mohatma Ghandi did not lose heart when the
British refused to leave India. Rather, he
struggled all the more to see that it happened.

If, on November 30, 1955, you asked a black
resident of Montgomery, Alabama if she thought
she could ever ride on the bus and not have to
give up her seat to a white man, she would have
looked at you like you were crazy. One day
later, the answer changed. And a year and 25
days later, the Supreme Court ruled that the city
of Montgomery could no longer operate a
segregated bus system.

Rosa Parks’ action became the catalyst needed to
ignite the modern civil rights movement.

It took more long years of protest, struggle and
death to get Congress to pass and a President to

sign important civil rights legislation. It has
taken far longer to change the attitudes and the
hearts and minds of many of our fellow citizens.
The lynching of James Byrd in Jasper, Texas last
week is a stark reminder of how far we have not
come.

The continuous "serial murdering" of men, wo
men and children by the people of our various
states shows us how far we still have to go.

But, like Ohandi, Parks, Dr. Martin Luther King,
Jr., and hundreds of others, we cannot and will
not be deterred. We have ended the death
penalty for mentally retarded persons in this
State; we have passed the first law in this nation
to address the blatant racism known to exist
wherever the sentence of death is imposed; we
will ultimately abolish this punishment entirely.

I really cherish the honor you bestow on me this
evening because I have such deep respect for the
work you do and I admire how you have chosen
to use your skills and your time to defend the
indigent, especially the condemned. Thank you
very much.

In Re Gault

The In Re Gault Award was presented to Kim
Brooks, Director of the Northern Kentucky
Children’s Law Center, Inc. This award honors
the person who has advanced the quality of
representation for juvenile defenders in the
Commonwealth. Public Advocate Lewis inaug
urated this award this year to emphasize the
critical importance of the defense of our
children.

Ernie Lewis presenting the Gideon Award
to Ed Monahan

Dan Goyette presenting the Nelson Mandela Ljfetime
Achievement Award to Col, Paul 6. Tobin
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Ms. Brooks said she was deeply honored to be
the first recipient of this important symbol of the
value of enhancing representation of children.

Nelson Mandela Lifetime Achievement

The Nelson Mandela Ljfetime Achievement
Award was presented to Col. Paul C. Tobin,
former Executive Director of the Jefferson
District Public Defender’s Office. Established in
1997, this award honors an attorney for a
lifetime of dedicated services and outstanding
achievements in providing, supporting, and
leading in a systematic way the increase in the
right to counsel for Kentucky indigent criminal
defendants.

Col. Tobin said, "I have some good news for
those of you who have come to know me as
being somewhat more than voluble... The good
news is that I am truly speechless.

But, nevertheless, let me say without becoming
maudlin that I am somewhat doubtful that I am
worthy of this honor but appreciative that you
should think I am. I hasten to add that were it
not for the dedicated men and women who made
up the team I was able to assemble I would not
have realized the achievement I hoped for.

The Nelson Mandela Ljfetime Achievement
Award..,named in honor of one whose very
mention conjures up visions of perseverance
over a lifetime dedicated to human rights...
AND . . . isn’t that what we Public Defenders are
all about?

Ernie Lewis presenting the In Re Gault Award
to Kim Brooks

I have always viewed our Bill of Rights as being
expressive of those freedoms all human beings
should enjoy. It would be carrying coals to
Newcastle for me to enumerate them to you - but
I’m speaking, of course, of speech, religion,
assembly... and freedom from unreasonable
sçarch and seizure of property or person.

But the greatest - by far - is the right to counsel.
That is because all those rights set out in the
United States and Kentucky Bill of Rights are
protected by and insured by the right to have
competent counsel and the right to have that
counsel heard.

I didn’t receive a joyful reception in Louisville
and it wasn’t because I was an army colonel.., no
it was because I was going to be a Public
Defender. One of my first experiences as a
civilian was to be ushered into the presence of
one of the criminal judges in Jefferson County
and introduced as the new Public Defender.
"HMF," hizonor grunted, "what we need is a
public defender!"

Ignoring the sarcasm, I simply agreed, "Yes,
judge," I said, "what we need is a Public
Defender - and now just maybe we’ll experience
a bit ofjustice here."

I don’t think that got me started well with the
judge but I am proud to say that’s just what we
accomplished: hearing the sounds of Gideonc
trumpet and with Bradshaw v. Ball following we
established an ethical aggressive team and
proceeded to provide competent counsel to our

Ernie Lewis presenting the Pub/ic Advocate Award
to Senator Ernesto Scorsone
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clients, the economically disadvantaged, and
thereby virtually eliminated the old "sugar bowl"
appointment system.

A "sugar bowl appointment" was a bench
appointment with concurrent license to look for
a sugar bowl. If there was a sugar bowl with five
or so dollars in it there might be some modicum
of defense -- if there wasn’t there would surely
be a guilty plea irrespective of the facts.

Sometimes it took a trip to the U.S. Supreme
Court - but nevertheless I believe the Public
Defender has infused the system with a change
of attitude respecting the criminal practice and
come pretty close t give us that for which we
strive -- JUSTICE FOR ALL."

The Herald-LeaderEditorial Board

The Lexington Herald-Leader was presented
with a Public Advocate’s award for their
coverage of the funding needs of Kentucky’s
public defender system and the Racial Justice
Act and their editorial support of both of these.
In accepting the award, Vanessa Gallman said,
"It’s very rare to be actually praised for
anything.. .what makes this so heartwarming is
that it shows for one time we were really on the
side of the good guys."

Senator Gerald Neal

A Public Advocate’s award was given to Senator
Gerald Neal of Louisville for his tireless.

Ernie Lewis presenting the Pubik Advocate Award
to Representative Kathy Stein

courageous and skillful leadership on passage of
the historic Kentucky Racial Justice Act, the
first ever in the nation, and his value centered
work in the General Assembly.

"I wanted to come here tonight and acknowledge
you and let you know how much I respect what
you do. I hold you up in high esteem. The only
reason this RJA happened is because of the
coalition of people, many of whom I do not
know who stepped up to support all the strategic
efforts that we needed in a comprehensive and
judicious way and I accept this award on their
behalf."

Representative Jesse Crenshaw

Representative Jesse Crenshaw of Lexington
was awarded a Public Advocate’s award for
shepherding the Racial Justice Act through the
House of Representatives and his support of the
Department’s need for increased funds.
Representative Crenshaw thanked the hundreds
of people who helped mobilize legislators to
vote for the Racial Justice Act, and asked that
we mobilize to achieve the things KBA
President Clay spoke on.

Gideon

The Gideon Award was presented to Edward C.
Monahan, Deputy Public Advocate. Established
in 1993, the Gideon award is presented to the
person who has demonstrated extraordinary
commitment to equal justice and who has

Ernie Lewis presenting the Puhlk Advocate Award
to Representative Harry Moberly
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courageously advanced the right to counsel for
the poor in Kentucky. Ed observed how we all
need each other in this work and how much
spirit we all bring to this important work.

Representative Harry Moberly

A Public Advocate’s award was bestowed on
Representative Harry Moberly of Richmond for
his special assistance to DPA in obtaining
significant funding for Kentucky’s urban and
rural offices, especially for juvenile representa
tion need. Representative Moberly said he was
very proud to have the state public advocate
from his legislative district. He talked of his
days of representing indigent criminal
defendants and his clear appreciation for the
important, essential role we play in the criminal
justice system.

Representative Kathy Stein

Representative Kathy Stein of Lexington was
awarded a Public Advocate’s award for
sponsoring FIB 337 for DPA and her work on
behalf of indigent criminal defendant sin the
House Judiciary Committee and on the floor.
She said, it was a privilege to work as a
Lexington public defender and to represent the
under-served in the General Assembly working
to make the playing field level.

Senator Ernesto Scorsone

A Public Advocate’s award was given to Senator
Ernesto Scorsone of Lexington for his leadership

Ed Monahan presenting the Public Advocate Award
to Jane Chiles, Kentucky Catholic Conference

on criminal justice issues as chair of the Senate
Judiciary Committee on the Governor’s Crime
Bill and HB 337. Senator Scorsone observed
what a super job defenders did and what an
excellent advocate Ernie Lewis is and how he
has an incredible ability to really represent
DPA’s interests in the legislature. He talked of
his experience as a public defender in 1976. He
thanked defenders for what we do for the justice
system and observed how essential our work is.

Jane Chiles

Jane Chiles, the executive director of the
Kentucky Catholic Conference, which is the
public policy arm of the Catholic Bishops,
received a Public Advocate’s award for her
special advocacy for passage of the Racial
Justice Act and for the interests of indigents in
the Crime Bill and on funding for DPA. Ms.
Chiles talked of how the justice system is a
chain and is only as strong as the weakest link.
She said it would be a disgrace if the Church did
not take an active part in influencing legislation
which shapes the justice system. "We are the
voice for the voiceless."

Juvenile Post-Dispositional

Tim Arnold, Barbara Bingham, Lisa Clare, Kim
Crone, and Donna Southard were specially
honored for their remaining with the Juvenile
Post-Dispositional Branch despite the prob
lematic nature of the funding for that work
unit.*

Juvenile Post-Dispositional Unit Recipients:
left to right Kim Crone, Lisa Clare, Tim Arnold,

Donna Southard, Barbara Bingham

.
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RETROACTIVITY AND THE 1997CHANGES
TO THE LAWS AFFECTING JUVENILES

On July 15, 1997 a drastic change in the law
concerning admissibility of juvenile adjudica
tions took place. KRS 532.025 1 a was
amended to provide that "subject to the Ken
tucky rules of evidence" juvenile adjudications
of guilt of offenses which would have been felo
nies if committed by adults are admissible at the
penalty phase of a capital trial. Additionally,
juvenile court records made available to the de
fense "may be used for impeachment purposes
during a criminal trial and may be used during
the sentencing phase of a criminal trial" with the
exception that juvenile adjudications may not be
used to find the child guilty of a persistent fel
ony offender charge. KRS 532.055, the "truth in
sentencing statute," now permits the Common
wealth to offer during the TIS hearing "juvenile
court records of adjudications of guilt of a child
for an offense that would be a felony if’ commit
ted by an adult." Language comparable to that
in 532.025 concerning admissibility of juvenile
records for impeachment purposes is also in
cluded. See KRS 532.055 2 a 6.

There is a very strong claim that application of
this statute to adjudications which took place
prior to 7/15/97 constitutes an ex post facto ap
plication of the law. KRS 635.040, which is still
in effect, provides that "no adjudication by a
juvenile session of district court shall be deemed
a conviction, nor shall such adjudication operate
to impose any of the civil disabilities ordinarily
resultingfrom criminal conviction, nor shall any
child be found guilty or be deemed a criminal by
reason of such adjudication." At a juvenile ad
judication, the guilt of the child is ordinarily de
termined either through a trial before the judge
at which witnesses testify or by an admission by
the child. Certainly, prior to 7/15/97., it is highly
unlikely that a judge would have advised ajuve
nile who was admitting guilt that his admission
might result in later serious consequences in
adult court. A juvenile who has admitted guilt in

juvenile court at a time when these negative
consequences with respect to circuit court flow
ing from that admission did not exist has a
strong claim that his admission may not properly
be used against him either for impeachment pur
poses or for purposes of enhancing his sentence.

KRS 446.0803 provides that "no statute shall
be construed to be retroactive, unless expressly
so declared." An argument can be made that al
lowing admission of juvenile adjudications
which took place prior to 7/15/97 would consti
tute retroactive application of the law since new
and unforeseen consequences would attach to
the adjudications. The amendments to 532.025
and 532.055 were not declared to be retroactive
and thus must be assumed to be prospective. The
question which arises is the meaning of "pro
spective" in this context. Does "prospective"
mean that juvenile adjudications are admissible
at any trial which takes place after 7/I 5/97
whenever the adjudications occurred? Or does it
mean that juvenile adjudications are admissible
at trials which take place after 7/15/97 only if
the adjudications occurred after 7/15/97?

"[T]he rule against the retroactive application of
statutes should be strictly construed." Peach v.
21 Brands Distillery, Ky. App., 580 S.W. 2d 235
1979. Sections 2 and I I of the Kentucky Con
stitution as well as Art. I, Section 10 of the
United States Constitution are applicable. "The
Ex Post Facto clause flatly prohibits retroactive
application of penal legislation." Landgrqf v.
US! Film Product.c, 511 U.S. 244, 269 1994.
In determining whether a statute operates retro
actively "the court must ask whether the new
provision attaches new legal consequences to
events completed before its enactment." Id.
That is certainly the case with the amendments
to 532.025 and 532.055 since admission of ju
venile adjudications in circuit court is a new le
gal consequence attached to adjudications com
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pleted before 7/15/97. See also Thompson v.
Utah, 170 U.S. 343, 351 1898 which teaches
that a statute comes within the constitutional
prohibition of ex post facto laws when "by its
necessary operation and in its relation to the of
fense, or its consequences, [the statute] alters the
situation of the accused to his disadvantage."

There are many other possible grounds for chal
lenging the admissibility of juvenile adjudica
tions in circuit court, such as denial of the right
to counsel and/or failure to comply with the re
quirements of Boykin v. Alabama, 395 U.S. 238
1969. However, the threshold question is
whether the amended statute is being applied
retroactively.

Gail Robinson, Manager
Juvenile Post-Dispositional Unit
Dept. of Public Advocacy
100 Fair Oaks Lane, Suite 302
Fran kfort, Kentucky 40601
Tel: 502 564-8006, #220; Fax: 520 564-7890
E-mail: grobinsonmail.pa.state.ky.us*

Looking at the Lawyer’s Role
in Racial Injustice

The Kentucky Bar Association’s new
president, Richard Clay, told a recent
meeting of public advocates that one of his
priorities would be a focus on racial dis
crimination in the justice system and in the
law profession.

Clay. a Louisville civil
the profession for not
norities nor cultivating
among minority students.

lawyer, criticized
hiring enough mi
interest in the law

Of the 12,500 member of the state bar, he
estimated about 200 are black. Jefferson
County has one black public defender;
Fayette County has none.

It was a good speech, which pointed out a
range of problems that Clay said would be
addressed in a 1999 conference sponsored
by the bar and the Kentucky Supreme
Court.

Good Lawyers

"There are not enough good lawyers; not enough
competent lawyers; not enough caring lawyers,
not enough lawyers willing to devote themselves
fully to their clients. There are not enough
prosecutors and District Attorneys who under
stand their power and use it fairly and wisely.
There are not enough judges willing to be
guided only by principles of fairness - unaf
fected by political expediency."

- Brendan V. Sullivan, Jr.

It is encouraging to hear that legal minds
will consider tackling even some part of
such a big problem. We hope something
constructive will come of it.

Even Clay warned that unless there is real
commitment from the lawyers, the effort
could fit in a category with many other
conferences: "wonderful talk, marvelous
studies, but precious little, if any, action."

Lexington Herald-Leader June 27. 1998

RJA HELP

The new Kentucky Racial Justice Act which prohibits seeking a death sentence on the
basis of race became effective July IS, 1998. If you have a capital case and would like to
consult with capital litigators on this issue in your case, contact one of the following peo
ple to schedule a case consultation:

GeorgeSornberger 502 564-8006, ext. 230
Margaret Case502 564-3948

Vince Aprile 502 564-8006,ext. 107
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PROFILES IN EXCELLENCE &
PROFESSIONALISM

The DPA Workgroup on Profe.ssionaltvm &
Excellence P & E idenhifled the many aspects
of professionalism and excellence in the work of
DPA. This is the first in a series of profiles of
those at DPA who exhibit P & E day in and day
out.

Carrying a bulging trash bag, he had never
theless managed to push the button for the eleva
tor when I walked up. He just smiled when I
asked if everybody hauled the garbage out as
they left for the weekend. I knew he got the
"cheap" joke. Riding down, I shared that I was
from Georgetown and he said that he worked
with juveniles. I held the outside door as he
swung the load up to his shoulder, and we
stepped together into one of those early March
after-noons that makes us forget a Kentucky
winter as quickly as a new mother forgets
childbirth. I complained that it was after 5:00
p.m. and no-body should be working this late on
such a fine day.

Actually I had enjoyed the effort of the
afternoon as the workgroup wrestled to define
professionalism and excellence. We had deter
mined that such a culture would exist when
every member of the organization is prepared

and knowledgeable, when they are respectful
and trustworthy, when they are supportive and
collaborative. All of this was still pretty much in
the abstract, and we hadn’t yet determined how
DPA could get there.

We turned in the same approximate direction in
the parking lot so I slowed to keep pace. He
asked if Highway 460 around Georgetown was
open yet. Finally curiosity got the better of me,
and I asked him just what he was carrying off.
He sort of quietly admitted that hew as taking a
bid in a detention center his stuff "Sometimes
there is just so little we can do. It’s hard to
remember how important having personal
belongings is to a young person who has lost all
control over his life. This may be the only shred
of dignity he has."

Tom Collins defined professionalism and
excellence in a very concrete way for me that
afternoon. He affirmed that the essence of our
work in quality really is about the human spirit.

Alma Hall, Ph.D.
Professor, Georgetown College

Alma Hall led the efforts of/he DPA Workgroup
on Professionalism & Excellence.

The essence of our work in quality is about the human
spirit.

- W. Edwards Deming

Tom Collins

The Juvenile Branch of DPA was created in 1996 as the result of a consent decree between
juveniles in the Commonwealth’s residential treatment centers and the Commonwealth to
provide representation to juveniles committed to the Department of Juvenile Justice DJJ as
public or youthful offenders. These juveniles were being denied access to the courts by the
Commonwealth’s failure to provide counsel for them while they were committed to the
Commonwealth. With the consent degree, the Commonwealth agreed to provide a system of
legal services, including routine face to face contact with attorneys, at each of the 12
residential treatment facilities operated by DJJ. The Juvenile Branch represents the confined
youth on fact, duration and conditions of confinement issues arising from federal statutory or
constitutional rights.
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REDEFINING THE MISSION

IN THE
POST-CONVICTION BRANCH

Beginning July I, 1998, the Department of Pub
lic Advocacy Post-Conviction Branch redirected
its efforts towards a newly defined mission.
Court-appointed RCr 11.42 and court-appointed
CR 60.02 cases have become the responsibility
of the DPA Post-Conviction Branch. Any re
maining Post Conviction Branch resources shall
be devoted to continuing the branch’s role in
helping Corrections fulfill its obligation to pro
vide "access to the courts" to incarcerated adult
felons.

To accomplish this mission, the state has been
divided into three regions. The western region
will be covered by Hank Eddy, Gordon Rahn
and a soon to be hired attorney located in the
DPA Eddyville office. The eastern region will
be covered by Tim Riddell, Linda West and Joe
Myers located in the Frankfort office. The cen
tral region shall be covered by Marguerite Tho
mas, Post-Conviction Branch Manager, Ed Gaf
ford and Brian Ruff, from the LaGrange Post-
Conviction office. Contracts with private coun
sel will be used as needed.

When private defense attorneys do represent
DPA post-conviction clients, DPA in-house staff
will serve as resources to the contractors. This
assistance could encompass obtaining records,
interviewing witnesses, assisting in accessing
clients, or being available for case review.

Under the DPA Post-Conviction Branch Plan
each of the 9 post-conviction attorneys will
spend a portion of their time on the court-
appointed cases. Remaining attorney time will
be dedicated to direct representation of post-
conviction litigation that arises from prison-
intake interviews, representing clients referred
by of-counsel and in-house appellate staff and
upgrading infonntion packets on those matters
wherein DPA staff cannot provide direct repre
sentation.

All circuit court judges have been asked to send
court appointments to Marguerite Thomas, the
Post-Conviction Manager in Frankfort.

The leadership of DPA has redefined the mis
sion of the Post-Conviction Branch both to im
prove the quality of services that DPA provides
in all court-appointed RCr 11.42 cases and re
duce the caseload of an overburdened trial deliv
ery system. To ensure quality representation, the
DPA Post-Conviction Branch is committed to
the following:

I. Case review.

2. Personal contact with all RCr 11.42 clients.

2. Developing a system for obtaining client
files from trial lawyers.

4. Utilizing support staff to secure necessary
court records and other records and relying
upon the assistance of the Trial Division
where possible.

5. Establishing a case tracking system that
identifies wins and losses.

6. Ensuring that post-conviction staff receive
necessary education such as the DPA Fall
Litigation Institute where litigation skills are
taught.

6. Assisting contractors with case review, ob
taining records and accessing clients.

8. Maintaining communication with clerks to
ensure proper records are timely forwarded
to DPA.

In addition to handling the court-appointed RCr
II .42 and CR 60.02 cases, the Post-Conviction
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Branch staff will be handling RCr 11.42 cases
that arise in a facility and are approved by the
Post-Conviction Branch Manager, post-
conviction staff will also provide attorneys for
state habeas cases, federal habeas, belated ap
peals, special parole revocation hearings and
Vitek hearings. In all other matters including in
state detainers, sentence calculations, early pa
role requests, shock probation and institutional
issues, informational packets will be available at
the facilities. These packets have been devel
oped by the Post-Conviction Branch staff to as
sist prisoners who must proceed pro se..

The Post-Conviction Branch still has the author
ity and responsibility for handling appropriate
RCr 11.42 and CR 60.02 cases that have been
identified through DPA paralegal interviews
with incarcerated persons. Many of the people
incarcerated in our prisons cannot read or write
and many have mental illnesses that prohibit
them from helping themselves. Thus, without
the assistance of the Post-Conviction Branch
staff, many would not have the capacity to file a
pro xc action requesting the appointment of
counsel. Additionally, several RCr 11.42 cases
have been investigated by the Post-Conviction
Branch staff throughout this past year. Pleadings
in these cases will be filed by post-conviction
attorneys after July 1St.

To ensure the success of the Post-Conviction
Branch’s newly defined mission, it is critical
that we have on-going communication between
the Trial Division and the Post-Trial Divisions,
between the courts and DPA, and between the
Department of Corrections and DPA. The Post-
Trial Division and the Post-Conviction Branch
have received helpful advice from the Trial Di
vision and from several circuit court judges.
Post-conviction staff are in constant communi
cation with the Department of Corrections to
improve our representation of clients. Dialogue
on how best to provide representation to incar
cerated persons has been helpful to clarifying
our mission. Should anyone have questions con
cerning DPA post-conviction cases, please con
tact Marguerite Thomas, Post-Conviction
Branch Manager, at 502 564-3948 or Rebecca
DiLoreto, Post-Trial Division Director, at 502
564-8006, #279.

Rebecca Ballard DiLoreto
Post-Trial Division Director
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006, 279; Fax: 502 564-7890
E-mail: rdiloreto@mail.pa.state.ky.us

Marguerite Neill Thomas
Post-Conviction Branch Manager
100 Fair Oaks Lane, Suite 301
Frank fort, Kentucky 40601
Tel: 502 564-3948; Fax: 502 564-3949
E-mail: mthomas4jrnail .pa.state.ky.us*

HONESTJOHN
- Ok. MR. SNWSON.

I WANT YOU TO .ItU. THE JCJPY
F R?444W r

ISN’T ThAT
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FULLTIME PUBLIC DEFENDER OFFICE
OPENSIN BELL COUNTY

Frankfort, KY, August 18, 1998 - The Depart
ment of Public Advocacy DPA announced the
conversion of the public advocacy program in
Bell County from part-time to fUll-time attorneys.
The office will be headed up by Cotha Van
Doren of Pineville, who has been serving as the
part-time contract public defender in Bell County
since 1994. Cotha remarked, "I am delighted to
be a part of this leap into the 2l Century. Bell
County has long deserved an increase in the
number of public defenders available for our citi
zens who cannot afford to hire an attorney.
Thanks to the efforts of Ernie Lewis, Michael
Bowling, and many other people my staff and I
will have an opportunity to meet the prosecution
head-on." The office is responsible for repre
senting all poor people accused of a crime in Bell
County. In the last fiscal year July 1, 1996 -

June 30, 1997 the Bell County Public Defender
Program represented 943 clients, 88 in circuit
court and 834 in district court. Since July I, 1997,
1360 clients 1,074 in district court, 150 juve
niles, 136 in circuit court have been represented
in circuit and district court. Bell County brings to
52 the number of counties covered by fUll-time
DPA offices.

Public Advocate, Ernie Lewis, who has a goal of
providing 85% of DPA’s clients with representa
tion by full-time defenders, spoke about the im
portance of Bell County now being served by a
fill-time office, "I am excited about the opening
of our 20th fUll-time office. This will significantly
improve thefl delivery of services in Bell County,
as well as move DPA toward our goal of provid
ing full-time services in 85% of our trial level
cases."

Roger Gibbs, of London, Kentucky, Eastern Re
gional Manager for DPA, welcomed the newest
fUll-time office. "We are excited about the future
of client service in Bell County. This is one of the
busiest dockets we have and this office will go a
long way towards meting the needs of the people
in this area."

Middlesboro attorney, Michael Bowling, who
chaired Kentucky’s House of Representatives’
Judiciary Committee, commented on the opening
of the Bell County Public Advocacy office, "1 am
very pleased that DPA chose Bell County to open
a full-time office. It’s been badly needed. I look
forward to assisting them however I can."

BELL COUNTY BECOMES 52ND COUNTY
COVERED BY FULL-TIME DEFENDERS

N
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Department of Public Advocacy’s

TELEPHONE ATTENDANT MENU

The Frankfort Office of the Department of Public Advocacy has installed an automated phone attendant
to direct calls made to the primary number, 502 564-8006. All callers to this number will be provided a
menu from which to select the appropriate party or workgroup. To access the employee directory, callers
may press "9." During normal business hours callers may press "0" to speak with the receptionist.
Callers may press an extension number at any time during the process, even upon hearing the message of
the party you were attempting to reach. Simply press the extension number you wish and the call will be
transferred. Listed below are extension numbers and names for the major sections of the Department
located in Frankfort. Make note of the extension numbers you frequently call. Should you have
questions about this system or experience problems, please call Roy Collins or the Law Operations
Division, ext. 136.

Appeals - Joyce Hudspeth #179

Capital Trials - Sauda Brown #135

Computers
Ann Harris
Harry Creamer

Contract Payments - Joy Brown #118

Deputy Public Advocate Office
Tina Meadows #236

Education - Tina Meadows #236

Fran kfort Trial Office - Kathy Collins
502 564-7204 or #235

General Counsel Office
Peggy Redmon #107

Investigation - Lisa Fenner #279

Juvenile Post-Dispositional Branch
Dawn Pettit #220

Law Operations - Tammy Havens #136

Library -Will Hilyerd #120

Payroll - Cheree Goodrich #114

Personnel - Roy Collins #116

Post-Trial Division - Lisa Fenner #279

Properties - Larry Carey #21 8

Protection & Advocacy
502 564-2967 or #276

Public Ady.ocate Office
Debbie Garrison #108

Recruiting - Sarah Madden #117

Timesheets - Cheree Goodrich #114

Travel Vouchers - Joy Brown #118

Trial Division - Patsy Shryock #230*

#130
#285
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KIM ALLEN TO HEAD KENTUCKY
CRIMINAL JUSTICE COUNCIL

Justice Cabinet Secretary Dan Cherry announced
on July IS, 1998 the appointment of Kim Allen,
of Louisville, as the executive director of the
Kcntucky Criminal Justice Council.

The Council was established by Governor Pat
ton’s criminal justice legislation, House Bill 455,
which was passed by the 1998 Kentucky Gen
eral Assembly.

"We are thrilled to have Kim in such an impor
tant position, and with her extensive background
in criminal justice planning, we are expecting
major results," Cherry said. "As head of the
Council, she will help ensure that the criminal
justice system is responding to crime as a system
and not on a piecemeal basis."

The council will be comprised of 28 members
from various sectors of the criminal justice sys
tem and all three branches of government. It will
advise the Governor and the Legislature on
criminal justice matters.

The council has been directed by HB 455 to re
view and make recommendations on the admini
stration of justice, the rights of crime victims,
sentencing issues and the penal code.

The council is to develop model programs, con
duct comprehensive planning, disseminate in
formation on crime issues and trends, make ap
propriate legislative recommendations, conduct
an in-depth assessment and study of criminal
gangs and make recommendations thereon, and
study the concept of involuntary civil commit
ment of sexual predators.

Allen has been on the staff of the Louis
ville/Jefferson County Crime Commission since
1984 and served as Executive Director since
1988. She ahs a master’s degree in justice ad
ministration from the University of Louisville
and a master’s in clinical psychology from Spal
ding University. Allen presently serves as chair
of the executive committee for the National As
sociation of Criminal Justice Planners and was
appointed by Governor Patton to serve on the
Governor’s Council on Domestic Violence in
1996.

The provisions of HB 455 that relate to the
Criminal Justice Council are:

Section 1. KRS I SA.030 is amended to read as
follows:

The Justice Cabinet, in addition to the depart
ments set forth in KRS l5A.020, shall consist of
the following organizational units which are
hereby created or reestablished:
I Office of secretary ofjustice comprised of
the secretary ofjustice, the Commission on Cor
rection and Community Service, the Kentucky
State Corrections Commission, and the Criminal

Justice Council.
The Parole Board shall be attached to the Office
of the Secretary for administrative andsupport
purposes only.
2 Offices of deputy secretaries ofjustice.
3 Office of the general counsel.
4 Medical examiner service program.

Section 2. KRS 15A.040 is amended to read as
follows:
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I The CrimInal JusticeCounciftKentucky
CrimeCommicior shall advise and recom

mend to the Governor and the Genera! Assem
k&frecretary] policies and direction for[depart
mental] long-range planning regarding all ele
ments of the criminal justice system. The coun

cilshall review and make writtenrecommen
dationson subjects including but not limited to

administrationof the criminal justice system,
therights of crime victims, sentencingissues,

capitallitigation, a comprehensive strategyto
address gangsand gang problems, and the Pe

nalCode.Recommendations for these and all
otherissues shall be submitted to the Governor

andthe Legislative Research Commission at
leastsix 6months prior to every regular ses

sionof the Kentucky General Assembly. The
council shall:

aMake recommendations to the jus
tice secretary with respect to the award of

stateand federal grants and ensure that
thegrants are consistent with the priori

tiesadopted by the Governor, the General
Assembly,and the council;
bConduct comprehensive planning

topromote the maximum benefits of
grants;

cDevelop model criminal justice
programs;

dDisseminate information on crimi
nal justice issues and crime trends;

eWork with community leadersto
assessthe influence of gangs and the

problemsthat gangs cause forlocal
communities,assist local communities in

mobilizingcommunity resources toad
dresstheir problems, sponsormultidisci

plinarytraining to help communities fo
cuson proven strategies to address gang

problems,and conduct an ongoing as
sessmentof gang problems in local com

munities;
C Recommend any modjfications of
law_necessary to insure that the laws
adequately address problems identified in
local communities relating to gangs;

gProvide technical assistance to all
criminal justice agencies; and

h Review and evaluate proposed leg
islationaffecting criminal justice; and

iAll reports and proposedlegisla
tionshall be presented to the Interim

JointCommittee on Judkiary not later
thanJuly 1of the year prior to thebe

ginningof each regular session ofthe
GeneralAssembly[ard hiIl exer&ceru

pen’iforyauthority with rnpect to fedni
andctate grantu at required by federal or

btelay].

2 [Total]Membership of the Criminal Jus
ticeCouncil shall consist of the following:

aThe secretaryof the Justice Cabi
net or his designee;

b The director of the Administrative
Office of the Courts or his designee;

cThe Attorney General or his desig
nee;

dTwo 2 membersof the Houseof
Representativesas designated by the

Speaker of the House;
eTwo 2 members of the Senate as

designatedby the President of the Sen
ate;

CA crime victim, as defined in KRS
Chapter 346, to be selected and appointed

bythe Governor;
g A victim advocate, as defined in

KRS421.5 70, to be selected and ap
pointed by the Governor;

hA Kentucky college or university
trofessorspecializing in criminology,

corrections,or a similar discipline to be
selected and appointed by the Governor;

iThe public advocate or his desig
nee;

jThe president of the Kentucky
Sherj/fs Association;

kThe commissioner of state police or
his designee
1 A person selected by the Kentucky

StateLodge of the Fraternal Orderof
Police;

‘miThe president of the KentuckyAs
sociation of Chiefs of Police
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nA member of the Prosecutors Advi
soryCouncil as chosen by the council;
oThe Chief Justice or a justice or

judge designated by him;
pOne I member of the Kentucky

Associationof Criminal DefenseLaw
yen,appointed by the president of the

organization;
qOne 1 member of the Kentucky

Jailer’sAssociation appointed by the
president of the organization;

rOne I member of the Circuit
Clerk’s Association;

sThree 3 criminal law professors,
one each from the University of Kentucky

Collegeof Law, the Louis D.Brandeis
School of Law at the University of Louis

ville,and the Salmon P. Chase College of
Lawat Northern Kentucky University, to
beselected and appointed by the Gover

nor;
tOne 1 District Court Judge, des

ignated by theChief Justice;
iiOne I Circuit Court Judge, des

ignated by the Chief Justice;
vOne 1 Court of Appeals Judge,

designated by the Chief Justice;
wOne I representative from anor

ganizationdedicated to restorative prin
ciplesof justice involving victims, the

community,and offenders; and
xOne I individual with ademon

strated commitment to youth advocacy, to
beselected and appointed by the Gover

nor[lcentuolcyCrime Commiriion and the
appointmentof member thereto chall be

determinedand made by the Governor].

3 The secretaryof justice shall serve ex of
ficio as chairman of the council[c’mr’icthn].

Eachmember of the council shall have one I
vote. Membersof the counci/[commiion] shall
serve without compensation,but shall be reim
bursedfor their expensesactually and necessar
ily incurredin the performanceof their duties.

4The council shall meet at least once every
three3months.

5 The council may hold additional meet-

a On the call of the chairman;
bAt the request of the Governor to

the chairman; or
cAt the written request of themem

bersto the chairman, signed by amajor
ity of the members.

6Two-thirds 2/3 members of the council
shallconstitute a quorum for the conduct of

businessat a meeting.
7 Failure of any member to attend two2

meetingswithin a six 6month period shall be
deemeda resignation from the council and a

newmember shall be named by the appointing
authority.

8The council is authorized to establish
committeesand appoint additional persons who

maynot be members of the council asneces
saryto effectuate its purposes, including but

not limited to:

aJnform Criminal JusticeInfor
mation System committee;

bCommittee on sentencing; and
cPenal Code committee.

9The council’s administrative functions
shallbe performed by a full-time executive di

rectorappointed by the secretary of the Justice
Cabinetand supported by the administrative,

clerical,and otherstaff as allowed bybudget
arylimitations and as needed to fulfill the

council’srole and mission and to coordinate its
activities.

Section3. A New Section Of Krs Chapter17 Is
Created To Read As Follows:

1There is hereby established theKentucky
UnjfledCriminal Justice Information System,

referred to in this chapter as the "system." The
systemshall be a joint effort of the criminal

justiceagencies and the courts. Notwithstand
ingany statutes, administrative regulations,

andpolicies to the contrary,f standards and
technologiesother than those set out in KRS

61.940to 61.953 are required, the Common
wealth’schief information officer shall review,ings:
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expedite,and grant appropriate exemptionsto
effectuatethe purposes of the ugffied criminal

justice infi
tion shall

rmatwn system.
be construed to

Nothing in this sec
hamper any public

officer or official, agency, or organization qf
stateor local go vernment from furnishingin

formationor data that they are required orre
questedto furnish and which they areallowed

to procure by law, to theGeneral Assembly, the
Legislative Research
mittee of either. For

Commission,
the purposes

or a com
of this sec

tion, "criminal justice agencies" include all
qçprtinents of the Justice Cabinet, the Unified
Prosecutorial System, Commonwealth’s attor
neys, county attorneys, the Transportation
Cabinet. the Cabinet for Human Resources,
and any agency with the authority to issue a
citation or make an arrest
2 The program to design, implement, and
maintain the system shall be under the supervi

sionof the uniform criminal justke informa
tion system committee of the Crimi
Council. The membership of this

nal Justice
committee

shallbe determined by the council, upon the
recommendationof the Governor’s chief in

formationofficer, who shall chair the commit
tee.

3The committee shall be responsible for
recommendingstandards, policies, and other

mattersto the secretary of justice for promul
gationof administrative regulations in accor

dancewith KRS Chapter 13A to implement the
policies, standards, and other matters relating
to the system and its operation.

recommen4 The committee shall submit
dationsto the Criminal Justice Council and the

secretaryof justice for administrative regula
tionsto implement the untform policy required

to operate the system. The com mittee shaIl im
plement the unjform policy.

include a sys5 The unjform policy shall
tern to enable the criminal justice agencies and
the courts to share data stored in each other’s
inform ation systems. Initially, the uniform
polichall maximize the use existing data-
bases and platforms through the use of a vir
tual database created by network linking of
existing databases and platforms among the

variousdepartments. The unjform policyshall

also develop plans for the new opensystem
platformsbefore theexisting platforms become

obsolete.
‘6,The committee shall be responsible for

recomme
and the

nding to the Criminal Justice Council
secretary of justice any necessary

changes in administrative regulations neces
saryto Implement the system. The committee

shallalso recommend to the CriminalJustice
Council,theChief Justice, and the secretary of

justicerecommendations for statutory additions
orchanges necessary to implement and main

tainthe system. The secretary shall be respon
siblefor reporting approved statutory recoin

mendationsto the Governor, the Chief Justice,
theLegislative Research Commission, and ap

propriatecommittees of the General Assembly.
7, The chair of the committee shall report
annually to the Criminal Justice Council on
the status of the system.
8 All criminal justice agencies shall follow
the policies established by administrative
regulation for the exchange of data and con-

nectionto the system.
9The committee shall review how changes

toexisting criminal justice agency applications
impact the new integrated network. Changesto
criminal justice agency applications thathave

animpact on the integrated network shall be
coordinatedthrough and approved by the

committee.
10Any future state-funded expendituresby

acriminal justice agency for computer plat
formsin support of criminal justiceapplica

tions shall be reviewed by thecommittee.
11Any criminal justice agency or officer

thatdoesnot participate in the criminal justice
informationsystem may be denied access to

state andfederalgrantfunds.U

The weak can never forgive. For
givenessis the attribute of the
strong.

- Mahatma Gandhi
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WHEN IT CAN’T WAIT FOR APPEAL:
WHAT To Do IN AN EMERGENCY

[This is the first of three parts of this article
dealing wit/i ways to obtain immediate review by
another court of injurious actions taken by the
judge in the case that is being prosecuted. ThLv
first installment lists the types of reliefavailable
and examines the jurLvdiction of the various
courts to grant relief The next article will deal
with the mechanics and practical aspects of
seeking relief pursuant to CR 8/ or CR 76.36
actions commonly called writs of prohibition or
mandamus. These are the most often sought
forms of relief and merit separate discussion.
The third installment of this article will deal
with the remaining forms of relief and will con
clude with an appendix of important original
action cases for future reference.]

The Court of Justice is charged by Sections 2, 14
and 115 of the Constitution to provide effective
appellate review of all actions of its judicial of
ficers. In almost all cases the Supreme Court
deems appeal after the entry of final judgment
adequate to discharge this duty. [Graham v.
Mills, Ky., 694 S.W.2d698, 699-7001985]. In
fact, the key requirement to establish jurisdiction
for original actions brought under CR 81 or CR
76.36 is the inadequacy of appeal as a sufficient
remedy. [Adventist Health Systems v. Trude,
Ky.. 880 S.W.2d 539 1994]. There are practi
cal and theoretical reasons underlying this rule.

The best practical reason was given by the late
Justice Leibson during the course of an oral ar
gument when he said that a court should not in
tervene before final judgment because the prob
lem might go away on its own or be rendered
moot by later actions. In more concrete terms,
this means that the defendant might be acquitted
or convicted of a less serious charge that would
obviate an appeal after judgment. The defendant
might plead guilty under RCr 8.08 or 8.09. Later
developments might show that the judge’s ruling
wasn’t so wrong after all, a less legitimate rea
son, and a rarely stated one, is that the trial
might produce overwhelming evidence of guilt

such that an error that might seem grave in iso
lation before trial would be rendered harmless
and disposable under RCr 9.24 afterward.

The theoretical reason is that the "higher" courts
of the Court of Justice should not micro-manage
the proceedings of "inferior" courts. Each trial
court has a grant of original jurisdiction under
the Constitution. [Sections 1125; 1136]. The
people of the judicial district, by voting for the
judge, have expressed faith in the judge’s ability.
As an elected officer, each judge necessarily has
a grant of constitutional authority which should
be exercised independently.

The theoretical and practical premises of the
appeal after final judgment policy dovetail
nicely with the circumstances in which the Court
of Justice finds itself these days. The latest in
formation I have shows that the Supreme Court
dealt with over 1000 cases last year while the
Court of Appeals received 3300 new filings.
Spread among 7 and 14 judges respectively, this
is quite a heavy load. In Jefferson County. and
probably in other circuits, each circuit judge av
erages 600 to 800 open cases at a time. Obvi
ously, any policy that might make an appellate
action go away is bound to seem right to courts
operating under these conditions.

Please do not misunderstand what I am saying.
The appeal from final judgment rule has been
the law from time out of mind. It will be applied
in almost all cases because it is the law and it is
the custom handed down to the current crop of
judicial officers in Kentucky. But these other
circumstances are background information that
you need to know and understand when you try
to buck the established order of proceedings by
an original action of some kind. Inertia will fa
vor application of the wait-and-hope-it-goes-
away approach. But, if you also understand the
reasons that justify an original action and pick
the cases in which you file original actions
wisely, you can get relief for your client. As a

C
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by-product you will demonstrate to the judge
who did you wrong that you don’t mind taking a
bad ruling up and that you can get something
done about it.

There are some fundamental points that should
be taken care of at the start. The first of these
points is that there is no such thing as a writ of
prohibition or a writ of mandamusin Kentucky.
You will read cases decided as recently as 4997
that speak about writs of prohibition or manda
mus. However, in July 1953 the authority of the
circuit court to grant these specific remedies was
abolished by the repeal of the old Civil Code and
the adoption of CR SI. The right of the old
Court of Appeals "to issue such writs as may be
necessary to give it general control of inferior
jurisdictions was repealed as of January 1, 4976
and replaced by current Sections 109 and
I lO2a of the Constitution which create the
Court of Justice as a "unified judicial system for
operation and administration" under the supervi
sion of the Supreme Court which "shall have the
power to issue all writs ... as may be required to
exercise control of the Court of Justice."

Under the Judicial Article of the Constitution,
neither the Circuit Court nor the Court of Ap
peals has inherent original jurisdiction to enter
tain actions which seek to govern the rulings of
inferior courts. The Court of Appeals is limited
by Section 1112 of the Constitution to issuance
of writs only to "aid its appellate jurisdiction."
The Circuit Court has original jurisdiction only
over those matters "not vested in some other
court." [Section 1125. Supervisory jurisdic
tion, which is what we are talking about here, is
lodged exclusively in the Supreme Court by
Sections 109 and I l02a.

CR 81 and CR 76.36 cannot be construed to give
jurisdiction to any court. They are procedural
rules that tell litigants how to proceed when an
original action is authorized. They cannot be
"construed to extend or limit the jurisdiction of
any court of this Commonwealth ...". [CR 82J.

Thus, the first and ostensibly the only basis for
the Court of Appeals or the Circuit Court to en
tertain original actions of this type is by delega
tion from the Supreme Court. This is accom

pushed by SCR 1.0303 and 1.0406. These
rules authorize "proceedings in the nature of
mandamus or prohibition" against a circuit or
district judge respectively.

Jurisdiction to entertain an original action
brought pursuant to CR 81 or CR 76.36 is dele
gated by the Supreme Court to the Court of Ap
peals or to the Circuit Court. The power dele
gated is the power to exercise control over the
Court of Justice. Thus, it is not necessary to
worry too much about the type of relief you ask
for when filing an original action. The Supreme
Court has the authority under the Constitution to
review and correct any action by any judicial
officer anywhere in the Commonwealth of
Kentucky. If properly brought to the attention of
the Supreme Court, the actions of a trial com
missioner or of the Chief Justice may be cor
rected by original action either in the Supreme
Court or, by delegation, in the Court of Appeals
or the-Circuit Court. This has been recognized
by the Supreme Court in two fairly recent cases,
Abarnathy v. Nicholson, Ky., 899 S.W.2d 85
1995 and Kuprion v. Fitzgerald, Ky., 885
S.W.2d6791994.

In theory, then, anything that a judge does that
harms your client in a way that cannot be cor
rected on appeal is subject to an original action
of one kind or the other. The principle of judg
ment in such cases is whether the actions violate
an already known policy of the Court of Justice
or a policy that should be established. Basically,
the argument is that the Supreme Court, simply
as a matter of policy, decided that something
should or should not be done. As we will discuss
in later sections of this article, the Supreme
Court delegates authority through various indi
viduals and bodies, including chief judges and
local rule- making authority. But for right now,
it is sufficient to know that the main source of
jurisdiction for original actions is the Supreme
Court’s supervisory authority which amounts to
what a majority of the Supreme Court thinks is
the right way to run a court system.

Although the Judicial Article of the Constitution
does not give the Court of Appeals or Circuit
Court inherent authority to govern the actions of
lower court judges, there is an alternative line of
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authority for review growing out of Sections 2
and 14 of the Bill of Rights. This has been
called, in other circumstances, the right of inher
ent review. This right grows out of Section 2,
which is unique among state constitutions. [Reis
v. C’amphell County Board qf Education, Ky.,
938 S.W.2d 880, 887 1996]. Section 2 prohib
its arbitrary conduct by any agent of govern
ment. This necessarily includes judges. In Ken
lucky Milk Marketing ‘ominission v. Kroger,
Ky., 691 S.W.2d 893 1985 the Supreme Court
stated this principle: "If the action taken rests
upon reasons so unsubstantial or the conse
quences are so unjust as to work a hardship, ju
dicial power may be interposed to protect the
rights of persons adversely affected." Obviously,
this means interposition at a time when it will do
some good. This conclusion is strengthened by
Section 14 of the Constitution which requires the
Court of Justice to provide prompt, effective
remedies for legal injuries. The Court of Justice
is bound by Sections 2 and 14 of the Constitu
tion to provide some form of relief before the
injury occurs or becomes irreparable. Together,
these provisions create a right of the individual
to seek relief, and, a corresponding jurisdiction
to grant relief. The relief available under either
approach is not limited to what formerly were
called "writs of prohibition or mandamus".

You might observe that there is no great need to
worry about what I call "jurisdiction from neces
sity" in light of the wide ranging supervisory
jurisdiction that was discussed above. You rarely
will have to deal with it in an ordinary original
action. But it is important when time constraints,
which are both the prime reason that you can
seek intermediate relief stay orders and the
chief impediment to getting it, are working
against you because you cannot get to the judge
next higher in the table of organization. Sections
2 and 14 allow you to jump that level or go to a
different judge on the same level because the
Court of Justice must always be open for busi
ness and must afford a timely opportunity to
seek relief.

It is impossible to deal with the practice of
original actions without understanding the third
type of jurisdiction which arises from the or
ganization of the Court of Justice for purposes of

administration and operation. The Judicial Arti
cle adopted in 1976 took away from the General
Assembly the power to regulate local practice by
means of statute and in its stead established a
system of local and regional judges through
which the Supreme Court could manage the
Court of Justice. If you look in the front of any
recent Kentucky Decisions book you will see in
the list of circuit court judges a designation of
chief regional judge after some names. The re
gional administration program was established
pursuant to Sections 1 lO5b and 1124 of the
Constitution. The chief regional judge is respon
sible primarily for personnel matters. However,
the regional program delegates to the chief re
gional judge the "judicial assignment authority"
given to the Chief Justice by Section 1 l05b
of the Constitution. This is authority to assign
any judge temporarily to any court other than the
Supreme Court. The only requirement for exer
cise of the authority is the chief regional judge’s
belief that "such assignment [is] necessary for
prompt disposition of causes." Thus, if you are
having trouble with the local circuit or district
judge, it may be possible to apply to the chief
regional judge to have your case reassigned. The
authority to do so is there, and it is available
simply upon a request to the judge. It may be an
alternative to a traditional original action.

In addition to the regional judge plan, each local
unit, district or circuit, has a chief judge who is
the Supreme Court’s agent in the district. Section
1124 and Section 1133 and 4 of the Con
stitution establish the position of chief judge
who "shall exercise such authority and perform
such duties in the administration of his district as
may be prescribed by the Supreme Court." SCR
1.0403 sets out the general duties of a chief
judge and allows some supervision of the actions
of other judges in that particular circuit or dis
trict. In cases where you might be justified in
seeking relief because a judge is violating local
rules or because the matter falls under the
authority of the chief judge, you again simply
apply to the chief judge for relief. Typically ac
tions involving the chief regional or local judge
will deal with local policies that may conflict
with general policies set out in Supreme Court
rules or operating procedures. [e.g. Brutk’y v.
Commonwealth, Ky., 967 S.W.2d 20 1998].
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rules or operating procedures. [e.g. Bn,tle;’ t’.

.To,wno,ns’ealth. Ky.. 967 S.W.2d 20 1998].
Cases involving such administrative matters do
not come up that often. But you should keep in
mind that there is an alternate "administrative"
jurisdiction that does not necessarily involve
filing a legal action to seek relief for your client.

The relief available under the general heading of
"original action" falls into 6 general categories.
The first I call straight original actions, which
are the typical "writs" which everyone speaks
about. However, there are also administrative
original actions that can be taken to either the
chiefjudge. or, in certain circumstances, directly
to the Supreme Court. There are also statutory
actions available. Habeas Corpus under KRS
Chapter 419 is available when the client is enti
tled to immediate release for some reason or
other. Under certain circumstances, a declaratory
judgment may be sought under KRS Chapter
418. For certain cases, it is possible to apply to
the chief regional or local judge for relief. In
cases where a circuit court client has been given
an unreasonable bond, it is possible to accom
plish the same result as an original action by
prosecuting an RCr 4.43 appeal and seeking in
termediate relief under CR 76.33 in the Court of

CAPITAL CASE REVIEW
- JULIA PEARSON

KENTUCKY SUPREME COURT

Sanborn v. Commonwealth,
- S.W.2d- decidedJune 18, 1998

Majority: Wintersheimer writing, Stephens,
Lambert,Johnstone, Graves, Coo
per,Stumbo

After Parramore Sanbom’s convictions and re
sentence to death were affirmed in 1994, he filed a
motion pursuant to RCr 11.42 in the Jefferson

Appeals. The approach you take depends on the
case and on the venue where you believe you’re
most likely to accomplish the result you have in
mind.

Of the installments of this article I consider this
one the most important. It is easy enough to
show someone how to file an original action. It
is much more difficult to explain why and where
an action should be filed if a lawyer does not
have a good grasp of the sources of jurisdiction
and what the Supreme Court wants done in its
court system. The bottom tine still is that appeal
after final judgment is the preferred remedy. It is
only when the litigant can demonstrate an irrepa
rable harm that the "orderly progression" of liti
gation should be upset. In the next section, we
will examine more closely the jurisdictional re
quirements and begin examination of typical
scenarios in which the orderly progression of
litigation must-be upset.

David Niehaus
Jefferson District Public Defender’s Office
200 Civic Plaza
Louisville, Kentucky 40202
Tel: 502 574-3800; Fax: 502 S74-4052R

Circuit Court. That motion was
tober, 1996.

Prejudgment of IAC Claim

After the trial, the court both praised and criticized
the Department of Public Advocacy counsel who
had represented Sanborn. During post-conviction,
defense counsel sought to disquaIi the special
judge who sat because of those statements. The
majority found no error, saying that the statements
were inconsistent and did not indicate prejudg

overruled in Oc
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ment. The trial court had said that it would hear
all the evidence before it made a final judgment.

There was also no error in denial of the motion to
recuse the judge. He was applying the legal stan
dards of Strickland t Washington, 466 U.S. 668
1984, to the case before him.

Meaningful Preparation and
Presentation of Issues

Defense counsel had adequate time to prepare the
RCr 11.42 motion. Sanborn’s conviction was af
firmed on October 27, 1994; nearly a year later,
the United States Supreme Court denied certiorari.
On January 3, 1996, 122 days after denial of cert.,
Governor Patton signed a death warrant authoriz
ing Sanborn’s execution on February I, 1996.
Sanborn’s RCr 11.42 motion was filed on March
26, 1996, and the evidentiary hearing was held on
August 12 and 13 of that year. Thus, Sanborn had
more than ten months to file motions in prepara
tion for the hearing.

Furthermore, counsel could not with specificity
identify witnesses, evidence or claims which
would have been presented had a postponement of
the hearing been granted. Sanhorn, slip opinion at
5, citing RCr 9.04.

Sanbom’s argument that he was not provided
funding before filing his motion was meritless.
Circuit courts do not have jurisdiction regarding
"pre-RCr 11.42 motions." Id., at 5. citing Bowling
v. C’ommonwealth, 926 S.W.2d 667 Ky. 1996.

There is no authority for using ccr pane motions
for funding in post-conviction cases. Ake v. Okla
homa, 470 U.S. 68 1985, was a trial case which
dealt with the right to a psychiatric examination.
RCr 7.24 relates to pretrial discovery, not to dis
covery in post-conviction actions.

The purpose of RCr 11.42 motions is to provide a
forum for known grievances, not for a fishing ex
pedition for grievances. Id., citing Gil/lam i

‘ommonwealth, 652 S.W.2d 856 Ky. 1983.

Government Misconduct

All of the matters contained in this section of San-
born’s 11.42 were known to defense counsel prior
to or at the time of retrial and should have been
raised on direct appeal. The audiotapes of witness
interviews which the first prosecutor claimed he
had destroyed were found and available to defense
counsel at retrial. The jury was told that organic
material found on the victim’s body had not been
preserved. Moreover, the jury heard testimony
about the significance of that material and about
Sanborn’s inconsistent stories.

There was no evidence that the police were con
tinuing their investigation; the allegation that the
police failed to disclose that infoniiation was
meritless.

Arguments regarding jury misconduct were con
clusionary. Sanborn’s allegation about jurors dis
cussing the case lacked specificity and indications
of where, when and among whom such discus
sions occurred. Id., at 9. Likewise, his allegation
that a juror was sleeping did not contain the spe
cific facts necessary to support the claim as re
quired under RCr 11.422.

Ineffective Assistance Of Counsel

When reviewing an ineffective assistance of coun
sel claim, the court must examine the totality of
the evidence before the judge and jury and assess
trial counsel’s overall performance in order to re
but the presumption that trial counsel was effec
tive. The movant must also show that there is a
reasonable probability that but for counsel’s errors,
the outcome of the trial would have been different.
Id., citing Strickland, supra.

The physical and circumstantial evidence pointing
to Sanborn’s guilt was overwhelming.

Sanborn’s claim that counsel failed to use defense
experts was not specific. His allegation that one
of his defense counsel had a conflict of interest
because she took the prosecution’s voir dire notes
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was rejected on direct appeal. The complaint that
Sanborn had a poor relationship with his trial
counsel should have been raised on direct appeal.

Counsel’s limited concessions of Sanborn’s guilt in
order to argue for lesser-included offenses was
reasonable trial strategy. Id., at II.

The record refuted the allegation that defense
counsel failed to prepare for the introduction of
evidence of extreme emotional disturbance.
Counsel had Mr. Sanborn evaluated, and obtained
a court order requiring the expert’s presence at the
Commonwealth’s evaluation.

The claim that defense counsel was ineffective by
conceding that the expert’s opinion concerning the
triggering event was based solely on his conver
sations with Sanborn and was unsupported by
other evidence was meritless. The expert testified
that he found nothing to support Mr. Sanborn’s
statements. Moreover, the trial court found that
the expert had great experience from many crimi
nal cases.

Trial counsel’s testimony at the RCr 11.42 hearing
refuted the allegation that he had not prepared Mr.
Sanbom for the prosecution expert’s evaluation.
Trial counsel testified that he discussed the doe
tor’s testimony, that he had a copy of the report,
and that he had discussed the defense with Mr.
Sanborn before the doctor examined him.

Barclay Brown

Prior to the first trial, defense counsel had enlisted
Rev. Barclay Brown as a possible mitigation wit
ness. Brown testified for the prosecution at the
second trial, a fact which the trial judge noted in
his decision to agree with the jury’s death sen
tence. During post-conviction, counsel argued
that first trial counsel were ineffective for not an
ticipating that Brown’s discussions with Mr. San-
born would be ruled unprivileged. "Failure to
anticipate correctly a future ruling of the court
does not present an ineffective assistance claim."
Id.,at 14.

Tammev. Commonwealth,
- S.W.2d - decidedMarch 19, 1998

Majority: Cooper writing, Winter
sheimer, Johnstone, Craves

Minority: Stumbo writing, Stephens,
Lambert

After his convictions and death sentences for the
murders of Neal Maddox and Harold Southerland
were overturned in 1988, Frank Tamme was re
tried and resentenced to death in 1994. Tamme’s
accomplice. William Buchanon, was allowed to
make an Alford plea and received 20 years pro
bated for five years.

SpeedyTrial

Tamme argued that his constitutional right to a
speedy trial was violated by the more than five
year delay between reversal and retrial. The Court
examined the four Barker v. Wingo, 407 U.S. 5 14
1972 factors in its decision. Tamme did not file
a motion for speedy trial, but had filed a pro se
motion to dismiss for failure to provide a speedy
trial. A motion for bail pending retrial was de
nied. The Court found that such a motion was not
an unequivocal demand for a speedy trial.
Tamme, slip opinion at 4, citing McDonald v.
Commonwealth, 569 S.W.2d 134 Ky. 1978.

Although Tamme was prejudiced by the fact that
he was jailed for the intervening five years, the
reasons for delay were not the result of state act.
The original judge and the first special judge both
recused themselves from the case. The second
special judge resigned for health reasons. The
Commonwealth took an appeal from the third
judge’s order to supply Tamme’s defense with Bu
chanon’s current address. Three years after rever
sal, the third trial judge died and a fourth had to be
appointed. Venue was changed from Washington
County to Fayette County. and new defense coun
sel entered appearance. None of the above pre
vented Tamme from presenting evidence at the
second trial.

Judicial Recusals

Tamme argued that the first trial judge should not
have recused himself, and that the fourth, who
ultimately tried the case, should have. The first
trial judge recused himself because he did not be
lieve he could impose the death penalty in a case
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where an accomplice had received a probated
sentence. The trial judge made the proper deci
sion. Id., slip opinion at 6, citing KRS
26A.Ol 52a and e.

During a hearing on second counsel’s motion to
withdraw, information about money to be given to
witnesses by persons close to Tamme caused the
fourth trial judge to wonder if he were tainted.
Tamme did not request a recusal at that time. The
Court found neither judge’s decision clearly erro
neous. Id., at 7.

Discovery Issues

Tamme argued that he was unable to discover
exactly what consideration Buchanon had given
for his plea agreement. The Court found that
Tamme had never specifically requested the in
foniation, and that Tamme knew at the time of
the agreement before the first trial that Buchanon
was to cooperate and testi& against Tamme.

In 1990, as part of discovery, Tamme asked for
and received the polygraph examiner’s case notes
and the questions and responses used. He did not
receive the polygraph charts. Because none of the
polygraph evidence was admissible at trial,
Tamme was not prejudiced because he did not
receive the charts. Id., at 8, citing Morgan v.
Commonwealth. Ky., 809 S.W.2d 704 1991.

Jury Selection Issues

At the beginning of trial, the judge refused to ad
monish the jury that Tamme’s indictment was not
evidence of his guilt. The jury was so admon
ished in the written instructions. Although the
Court felt the issue had "merit", it did not find re
versible error, in part because defense counsel was
able to explain the function of an indictment to the
jury.

During group voir dire, the judge inquired
whether any venireman had read or heard any
thing about the case, or discussed it with anyone.
The prosecutor asked a similar question, and de
fense counsel read both witness lists to the jury.
Because no juror replied affirmatively to the
questions, individual voir dire was not needed.
Because of the length of time between the mur

ders, first trial and the second trial, the Court felt it
was not unusual that no venireman had heard of
the case.

Three jurors were excused for cause because of
their views regarding the death penalty. The
judge was correct in his decisions: one juror was
reluctant to impose death; the second did not
"think" she could do so; the third had conscien
tious concerns about the death penalty so strong
that they would conflict with the law.

The court correctly overruled Tamme’s motion to
excuse seven other jurors for cause. The first had
done research on the death penalty, but held no
bias in favor of it. The second was reluctant to
impose the minimum penalty, but could consider
the full range of penalties. The third and fourth
were confused about the role of the indictment in
the criminal process, but the third said she would
comply with the court’s instructions; the fourth
said he had not heard the evidence yet, but did
presume that Tamme was innocent. The last three
jurors had concerns about mitigating evidence,
although all three finally stated that they would
consider both mitigating and aggravating evi
dence. Id., at 11-12.

Another juror was not excused, although she said
she had vacation plans starting about two weeks
into the trial. At the conclusion of the guilt phase,
but before deliberations, the juror was excused;
thus, any error in her selection was waived.

The trial court refused to grant defense counsel
extra peremptories. Although the court did ask
defense counsel to file an affidavit stating grounds
for his request, no affidavit was filed. No abuse of
discretion occurred.

At the beginning of trial, the jury was admonished
not to read press reports pertaining to the trial.
Although an article was published during the trial
mentioning that Tamme was being retried after his
first death sentence was reversed, the trial court
did not poll the jury regarding whether anyone
had read the article. The court had admonished
the jury beforehand; there was no need to make
further inquiries. Publication of a newspaper arti
cle does not create the presumption that the jury
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had violated its admonition. Id.. at 14, citing Peo
ple i’. Ma,w/zaI/, 919 P.2d 1280 Cal. 1996.

Witness Issues

The judge denied defense counsel’s request that
each witness be admonished to stay within the
evidentiary boundaries established by the court,
saying that such an admonition was the attorneys’
responsibility, and that his responsibility was to
rule on objections if a witness strayed from his
boundaries. Although the court told counsel that
the motion could be renewed if circumstances
changed, no new request was made. Thus, no
error occurred.

During direct, the prosecutor asked leading ques
tions of several witnesses. The majority noted
that the trial was lengthy and that witnesses were
testifying to events of eleven years previous.
Tamme contended that asking such questions was
prosecutorial misconduct. Although use of lead
ing questions was generally unacceptable prior to
adoption of KRE 611c. that rule states that al
though such questions should not be used in direct
examination, they may be used "as necessary to
develop the witness’ testimony." Id., at 16, citing
KRE 611c. No error resulted.

Forensic anthropologist Dr. David Wolfe testified
at the first trial, but died in the interim between the
first trial and the second. The trial judge informed
the jury that Dr. Wolfe was deceased, and had his
testimony read into the record. The court did not
err in informing the jury that Wolfe was dead, not
that he was only unavailable. The court also did
not err in having one prosecutor read questions
and another read Dr. Wolfe’s responses while sit
ting in the witness chair. Such format enables
jurors to understand testimony as it is read to
them. The Court also noted that the same prose
cutor who read Dr. Wolfe’s responses was not the
same prosecutor who was examining most wit
nesses and who delivered the closing argument.

The Commonwealth impeached both of Tamme’s
alibi witnesses by asking the number of his felony
convictions, not just whether he had been con
victed of a felony. The Court found no error; the
Court noted that no contemporaneous objection
was made, although the Court found this unsur

prising since defense counsel asked William lu
chanon, the chief prosecution witness, the same
question.

During cross-examination, Tamme was asked
about the origins of pro se pleadings he had tiled.
Tamme said the pleadings had been prepared by
an inmate legal aide. the Court sustained an ob
jection to the reference, but overruled an objection
to the statements on relevancy grounds. The
Court found that the evidence was relevant to
prove that Tamme was intelligent and educated,
and not just a "poor farmer."

Tamme was also asked whether William Bucha
non and three other witnesses had lied. While the
court did not approve of asking one witness to
characterize the testimony of another, there was
no objection to the question. The Court was ‘un
persuaded that absent this inquiry, the result
would have been different." id., at 20, citing
‘ashy v. Commonwealth, 776 S.W.2d 367, 3269
Ky. 1989.

Tamme was also asked whether he knew of a mo
tive Buchanon and another witness would have to
testify against him. Tamme’s claim that the ques
tion was unfair because the prosecutor knew
Tamme could not reveal that Buchanon’s motive
was his belief that Tamme had cheated him out of
over $50,000 worth of marijuana was not pre
served. Since he answered that he had refused to
post bond for Wilson and that he had refused to
help Buchanon pay off a debt, the court found no
harm

Alibi Witness Perjury

After reversal, Tamme filed a motion for new trial
based on the newly discovered testimony of an
alibi witness, Harold Glidewell. Glidewell testi
fied at a hearing on the motion that he and Tamme
had been in Indiana on the day of the murders, and
that Buchanon had told him that he Buchanon
had murdered Maddox and Southerland. The
Commonwealth established that Glidewell had not
been in Indiana, but in the Barren County Jail on
the day of the murders. He later pled guilty to
perjury. At the second trial, on cross-examination,
Tamme testified that Glidewell had testified, that
his testimony was false, and that Glidewell had
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been convicted of perjury. On appeal, Tamme
claimed that introduction of that evidence was
improper impeachment through use of a specific
instance of conduct.

The Court fbund that although a witness’s credi
bility may be attacked, such entitlement is limited
by CR 43.07 and by caselaw. KRE 608 does not
specifically prohibit such impeachment, but nei
ther is it authorized. However, the Court found
that the evidence was relevant because it was in
consistent with Tamme’s innocence. Id., at 24,
citing McQueenev v. Wilmington Trust ‘a., 779
F.2d 916 3d Cir. 1985 "One who believes his
own case to be weak is more likely to suborn
penury than one who thinks he has a strong case,
and a party knows better than anyone else the
truth about his own case." Moreover, the fact
that Tamme called Glidewell and remained silent
while Glidewell perjured himself also created an
inference that "Glidewell simply did not come out
of the woodwork or the Barren County Jailto
commit perjury. . .out of the goodness of his
heart." Id., at 27. Lastly, the evidence was more
probative than prejudicial.

Other Evidence

The Commonwealth introduced evidence that
Norma Southerland, widow of one of the victims,
was pregnant with Tamme’s child, that she had
purchased a revolver a month before her husband
disappeared, that she obtained a restraining order
against her mother-in-law after the disappearance,
that she received her husband’s life insurance
benefits and did not attend his funeral. Defense
counsel did not object to any of the evidence.

At the first trial, evidence that Tamme was in
volved in cultivating marijuana and cocaine traf
ficking was introduced to prove Tamme’s motive
for killing Maddox and Southerland. The Court
disagreed, stating that the evidence "tended to
prove some sort of jealous-lovers scenario, not a
drug deal gone sour." Id., at 36, quoting Tamme v.
‘ommonwealth, 759 S.W.2d 51 Ky. 1988. At
the second trial, the Commonwealth’s theory was
that Tamnie’s motive was related to his affair with
Norma Southerland. Evidence regarding Norma
Southerland’s pregnancy resulted in a child she
named "Frank" was relevant. Evidence regarding

the purchase of the revolver contradicted her tes
timony that the gun was a birthday gift from her
dead husband. There was evidencc that Norma
Southerland got the restraining order to prevent
her mother-in-law from calling whether there was
any new evidence regarding Harold Southerland’s
disappearance. Receipt of the life insurance pro
ceeds was found relevant to motive. The fact that
Norma Southenland did not attend her husband’s
funeral supported the Commonwealth’s theory that
she and Tamme were having an affair. Id.

Instructions

On appeal, Tamme asserted that he was entitled to
an instruction on Manslaughter First Degree be
cause the jury could have found that the "trigger
ing event" was his desire to retaliate against Har
old Southerland for beating his wife, and Tamme’s
paramour. The Court did not find justification for
such an instruction: Nonita Southerland testified
that she did not tell Tamme that her husband beat
her, and Tamme did not testify that he knew about
the beatings. Moreover, justification for such an
instruction is found "only ‘when there is probative,
tangible and independent evidence on initiating
circumstances". Id., at 42, quoting Morgan, su
pra, and Weilman v. Commonwealth, 694 S.W.2d
696, 697-98 Ky. 1985.

There was also no evidence that an instruction on
wanton murder or manslaughter were needed.
There was no evidence that Tamme unintention
ally killed either Southerland or Maddox. Both
were shot in the head. Id.

Tamme’s request for a penalty phase instruction
on the mitigating circumstance of being an ac
complice was properly denied. Such an instruc
tion is proper only when participation is "rela
tively minor’." There was no evidence that any
one other than Tamme was the triggerman.

Dissent by Justice Stumbo

Justice Stumbo wrote that she disagreed with the
majority’s opinion on the Glidewell perjury and
the polygraph issue.

Buchanon testified that he had been interviewed at
the London State Police Post for a polygraph.
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Prior to his testimony, defense counsel had been
concerned that Buchanon might refer to inadmis
sible evidence. Buchanon’s statement must be
considered in the totality of the circumstances: he
was the Commonwealth’s main witness, as the
prosecutor acknowledged in his opening state
ment. Buchanon’s statement could easily have led
the jury to infer that he had taken a polygraph.
The fact that Buchanon was the Commonwealth’s
star witness leads to the logical conclusion that he
had passed the examination, and was truthful.

When considered in conjunction with the
Glidewell issue, the prejudice is even more pro
nounced. The majority relied upon Foley v.
Commonwealth, 942 S.W.2d 876, 887 1997, in
which the court stated that attempts to suppress
testimony or convince a witness to swear falsely
were admissible of evidence tending to demon
strate guilt. However, in Foley, the person whom
Foley was accused of intimidating testified at trial
and accused Foley of doing so. In his own testi
mony, Foley attacked the credibility of that wit
ness and opened the door for his own cross-
examination.

In contrast, Glidewell did not testi& for or against
Tamme. The Commonwealth also did not seek to
prove that Tamme was involved in anyway with
Glidewell’s testimony and subsequent conviction
for perjury.

Because Tamme essentially involved a swearing
match between Tamme and Buchanon, "even
marginally relevant evidence" is important in
reaching a verdict. The jury did not have facts or
physical evidence; its only evidence "the intangi
ble factor of which witness seemed to be telling
the truth." Id., at 5.

ROWLING V. COMMONWEAL TH,
- S.W.2d - decided February 19, 1998

MAJORITY: Cooper writing, Stephens,
Lambert, Wintersheimer,
Johnstone, Graves, Stumbo

Ronnie Bowling’s convictions of murder and rob
bery and sentences of death were affirmed on
April 24, 1997. Bowling v. Commonwealth, 942
S.W.2d 293 Ky. 3997. His petition for certiorari

to the United States Supreme Court was denied on
November 18, 1997. Bowling v. Kentucky, 118
S.Ct. 451 1997. On November 2!, 1997, Gov
ernor Patton signed a warrant authorizing Bowl
ing’s execution on December 23, 1997. On De
cember I, 1997, defense counsel filed a Motion
for a Stay of Execution and two other motions in
the Laurel Circuit Court. The circuit court denied
all the motions because of lack of jurisdiction on
December IS, 1997.

The trial court correctly concluded that it did not
have jurisdiction to hear the motions. A court
loses jurisdiction over a case ten days after entry
of the final judgment, and reobtains jurisdiction
only upon filing of a proper RCr 11.42 or CR
60.02 motion, or a petition for a writ of state ha
beas corpus under KRS 439.020. Bowling, slip
opinion at 2, citing Thoma.c Bowling et at v.
Commonwealth, 926 S.W.2d 667, 669-70 Ky.
1996.

In this appeal, Bowling asserted that the Anti-
Terrorism and Effective Death Penalty Act of
1996 AEDPA, which, in part, requires that peti
tions for writs of habeas corpus be filed not more
than one year after conclusion of direct review
affected the rights of Kentucky’s governor to set
execution dates in death penalty cases. Id., citing
28 U.S.C. 2244 and KRS 431.218. Bowling ar
gued that the language in the amendment created a
grace period of one year in which to file for post-
conviction relief, which prevented the state ex
ecutive from setting an execution date.

However, the court found that interpretation "di
rectly contradicted" one of the purposes of the
AEDPA, which was to prevent delay and abuse in
death penalty cases. Moreover, the amendment of
§2244 affects only federal habeas corpus pro
ceedings, and is akin to the three-year statute of
limitations found in RCr 11.4210. Thus, § 2244
clots not affect either the time-limit found in RCr
11.4210, nor the governor’s ability under KRS
431.218 to set an execution date.

O’Guinn v. Dutton,
88 F.3d 14096th Cir. 1996
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Merritt, Martin, Jones, Mu
burn, Nelson, Ryan and Moore
joining
Merritt writing, Jones
Boggs writing, SlIer and
Batchelder
Batchelder writing, Kennedy,
Boggs, Norris, Suhrheinrich,
Siler

Kenneth Wayne O’Guinn was convicted of the
murder and aggravated rape in the Tennessee state
courts. After filing his federal habeas corpus peti
tion and utilizing federal discovery procedures,
O’Guinn learned for the first time that possibly
material documents had not been turned over to
defense counsel before-trial, in violation of Brady
v. Maryland, 373 U.S. 83 1963. O’Guinn
amended his habeas petition to include this claim.
The district court granted his petition, which a
three-judge panel of the Sixth Circuit reversed.
See O’Guinn v. Dutton, 42 F.3d 331 6th Cir.
1994, vacated, 42 F.3d 359 6th Cir. 1995; The
Advocate,

The en bane court decided that O’Guinn’s petition
must first be entertained in the Tennessee state
courts because of the nature of the claims.
"O’Guinn’s Brady claim involves the conduct of a
state prosecutor in particular, his decisions re
garding the withholding of evidence in a state
trial in which the defendant was prosecuted for
violating state law." O’Guinn v. Dutton, 88 F.3d
1409. 1413 6th Cir. 1996. Thus, even if Gran
berry v. Greer, 481 U.S. 129 1987, did not pro
vide a presumption in favor of returning mixed
petitions to the state courts, O’Guinn’s claims pre
sent an appropriate opportunity to do so.

Concurrence

Judge Merritt, who sat on the panel and again on
the en bane decision, wrote separately to note his
concerns about the case because "regardless of
O’Guinn’s guilt or innocence, he is entitled to a
fair trial and vigilant protection of his constitu
tional rights. He received neither in this case
because the errors were egregious. Id.. 88 F.3d at
1414.

WeakEvidenceTo Convict

"[T]he few pieces of evidence pointing to O’Guinn
are of questionable reliability. No physical evi
dence tied O’Guinn to the victim or the murder
scene. Only two eyewitnesses saw O’Guinn with
the victim on the night of the murder. Danny
Dunn, one of the eyewitnesses, who is illiterate
and has mental problems, described the man he
was with the victim as being 6’4", with a medium
build. O’Guinn is 5’9" and weighed about 190
pounds at the time of the murder. However, the
description does fit several regulars at the Hat &
Cane, a Jackson, Tennessee, bar where Sheila
Cupples was last seen alive. Dunn described the
man as a stranger, but had only been a regular at
the bar for the three weeks prior to the murder.
ld.,at 1415.

The other eyewitness, Diana King Pitsenbarger,
was a waitress at the bar and gave a statement
only after her own arrest two years later. How
ever, she recanted her statement and trial testi
mony several years later. She testified at
O’Guinn’s habeas hearing that she lied at trial be-
cause the police had threatened to arrest her on
unrelated charges and because she believed she
would be helped with her own criminal trouble if
she cooperated. Id., at 1416.

O’Guinn confessed to the murder, only after
"forty-two days of interrogation, numerous inter
rogations by at least three law enforcement offi
cers from two states, without the benefit of legal
counsel, and in a weakened physical state due to
illness". Id.

Moreover, the text of O’Guinn’s statements doe
snot fit with the information known to police.
Information "matched" what the police knew only
in the broadest terms. When O’Guinn was pushed
to give details, that information was invariably at
odds with the facts of the case. For example,
O’Guinn said that Ms. Cupples was wearing a blue
long-sleeved shirt, even though the facts showed
that she was actually wearing a pink halter top.
Id. In short, the police led and coaxed O’Guinn to
give much of his "statement". The only physical
evidence at the scene which did not come from the
victim were three brown hairs which did not
match Kenneth O’Guinn’s. Id.

Majority:

Concurrence:
Minority:
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TennesseePost-ConvictionAct

In 1995. the Tennessee legislature passed a new
Post-Conviction Act. which replaced the one then
in existence. The new act provides that "relief
may he granted ‘when the conviction or sentence
is void or voidable because of the abridgment of
any right guaranteed by the Constitution of Ten
nessee of the Constitution of the United States."
hi., at 1418, citing Tenn. Code Ann. §40-30-203.
It also changed the definitions of "waived" and
"previously detennined". Id., citing Tenn. Code
Ann. §40-30-206g; h.

Brady Claim

In KvIev i’. W/ziilet’, 115 S.Ct. 1555 1995, the
Supreme Court held that when a court is presented
with a Brady claim, it must assess the collective
effect the withheld evidence had in light of the
evidence presented at trial. In this case, the weak
ness of the state’s evidence makes it likely that had
the withheld evidence been presented to the juiy,
reasonable doubt may have been created. Id., 88
F.3dat 1419.

Defense counsel were led to believe that they had
obtained the entire file from the prosecution, and
had no reason to believe otherwise. Had counsel
known about that evidence, it is likely that their
trial focus would have shifted. As it was, the
withheld evidence prevented counsel from effec
tively cross-examining or possibly impeaching
certain witnesses. "Here the collective effect of
the withheld evidence, particularly when juxta
posed against the relatively weak evidence at trial,
undermines confidence in the guilty verdict." Id.

IAC Claim

One of the number of claims the Tennessee Court
of Appeals rejected on "waiver" or "previous de
termination" grounds was O’Guinn’s ineffective
assistance of counsel claim. However, this deci
sion is not supported by the record; in its order
denying O’Guinn’s first state post-conviction
pleading, the trial court affirmatively stated that
defense counsel had not been ineffective. The
Tennessee Court of Appeals dealt only with the
issue of whether O’Guinn’s Alabama pre-trial
counsel had been effective. Id., at 1423.

However, the record does support the fhct that
defense counsel was ineflCctivc at sentcncing.
Counsel’s total failure to investigate ‘iuinn’s
background and discover the wealth of easily
available mitigating evidence satisfies both
Strickland v Washington,466 U.S.. 668 1984,
requirements: I deficient performance; 2 preju
dice as a result.

Boggs Dissent

Judge Boggs wrote that he saw "no indication that
the investigative and discovery tools that devel
oped the material allegedly supporting the Brad;’
claim" did not exist during either of O’Guinn’s
state court proceedings. Id. In fact, only after the
Sixth Circuit panel reversed O’Guinn’s grant and
"plac[ed] O’Guinn on a direct track toward execu
tion" and en bane argument had been granted, did
counsel "dr[a]w another arrow from their quiver"
by raising the Brady claim. Even then, O’Guinn
did not request dismissal of the habeas action, but
attempted to maintain "the best of both worlds".
If en bane argument went well, then O’Guinn
would succeed on the merits. However, if it did
not, O’Guinn could then argue that the entire proc
ess should be remanded to the state courts. Id., at
1431.

The Granherry opinion did not even contemplate
the sort of situation O’Guinn placed the Sixth Cir
cuit in: the habeas petitioner himself seeking it

mand to the state courts to adjudicate issues he
failed to raise in the state courts. Thus, Boggs
found that the procedures employed in this case
are "completely contrary to [Granherrv’ie] lan
guage and intent." Id.

Batchelder Dissent

Batchelder felt that the court could examine the
Brady claim, particularly because the district court
had conducted a full hearing on it. Numerous
witnesses testified, and two bound volumes of
documents accompanied an affidavit by trial
counsel. O’Guinn himself said that no further evi
dence was to be introduced. Id., 88 F.3d at 1435.

Because the State of Tennessee had never re
quested dismissal of the petition so the state courts
could have first crack at the Brady claim, the court
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cannot be said to have interfered with the admini
stration oFjustice in the state courts if it heard the
habeas petition. O’Guinn chose to file the habeas
petition with the Brady claim; he could have pre
sented it to the state courts first.

She then examined the Brady claim under the cri
teria for materiality of evidence set forth in Kyles
v. W/iitk’v, 115 S.Ct. 1555: I whether, in the ab
sence of the undisclosed evidence the defendant
received a fair trial worthy of confidence in the
verdict; 2 a showing that the favorable evidence
could reasonably have put the case in such a dif
ferent light that confidence in the verdict is un
dermined; 3 no need for harmless-error review
after a finding of error; and 4 collective consid
eration of the evidence, Id.. at 1436; citing Ky/cc,
115 S.Ct. at 1566-1567.

Viewed as a whole, the undisclosed evidence,
which consisted of statements from witnesses at
the Hat and Cane the night of Sheila Cupples’
murder, was not material, under the Ky/es stan
dard. Two witnesses who had given statements
were found "completely incredible" by the dis
trict court. Id., at 1437. Leads from information
given by other witnesses were followed up by in
vestigators. None of this information was strong
enough to undermine the import of O’Guinn’s con
fessions, and therefore, would not reasonably have
put the case in a different light. ld., at 1439.

Ineffective Assistance OfCounsel

After an "exhaustive review" of the record,
Batchelder felt that O’Guinn’s allegation of inef
fective assistance of counsel was procedurally

defaulted. Counsel admitted that the issue was not
raised in O’Guinn’s first state post-conviction
pleading. The argument that because the court
sua sponte ruled that counsel had been effective
did not bring into play Harris v. Reed, .vupra,
cause and prejudice analysis’s "untenable." Id., 88
F.3d at 1449. Under the Tennessee post-
conviction procedure then in existence, "waiver"
was defined as a knowing and understanding fail
ure to present a claim in a court where the ground
could have been presented. Id., 1449. citing Tenn.
Code Ann. §40-30-1121990.

O’Guinn’s claim that he had cause for not timely
raising the claim because his post-conviction
counsel was ineffective also fails. There is no
constitutional right to counsel in post-conviction
proceedings, nor is there a right to effective coun
sel in those proceedings. Id., 1452, citing Penn
sylvania v. Finley, 481 U.S. 5511987; ‘oleman
v. Thompson, 501 U.S. 722 1991. Thus, the
only examination the court can undertake is
whether O’Guinn is "actually innocent" of the
death penalty. Id.. 88 F.3d at 1452, citing lv!urrav
v. ‘arrier, 477 U.S. 478 1986; Sawyer v.
Whitley, 505 U.S. 333 1992. However, O’Guinn
cannot show by "clear and convincing evidence"
that no reasonable juror would have found him
eligible for the death penalty. Id., citing Sawyer,
505 U.S. at 348.

Julia Pearson, Paralegal
Capital Post-Conviction Branch
100 Fair Oaks Lane, Suite 301
Frankfort, Kentucky 40601
Tel: 502 564-3948; Fax: 502 564-3949
E-mail: jpcarsonmaiI.pa.state.ky.us*
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ADVERTISING RATES

Black & White

Full Page
Half Page
1/4 Page $50

Jan uary January 15 December I
March March IS February I
May May IS April I
July .luIy IS June I
September September IS August I
November November 15 October I

1/4 Page 1/2 Page Horizontal Full Page
3.1/5’ ,c4.5/K 7-l3/I6x4./2’ 7’ xQ.I/2’

When preparing art work for full page ad, allow 3/4" on all sides.

All live matter must be contained within 7" x 9-1/2"

MECHANICAL REQUIREMENTS

- Negatives, positives, engraving or camera-ready
art accepted.

- Offset printing
- Black & White
_Trim size: 8-1/2" x 11"- 2 columns/page

Halftone screen 133

CIRCULATION

Your advertising message is delivered to a highly selective group of readers. The Advocate has a circulation of
approximately 2,000 which includes all MI-time public defenders, many private criminal defense attorneys, members
of the criminal justice system and the judiciary in Kentucky, federal district judges and judge os the 6th Circuit Court of
Appeals.

The Advocate is the most comprehensive and effective advertising medium to reach Kentucky’s growing criminal
justice community and defense bar. The Advocate is retained permanently by most lawyers as a resource.

Tina Meadows, The Advocate
Department of Public Advocacy

100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601

Tel: 502 564-8006; Fax: 502 564-7890
E-mail: tmeadows@mail.pa.state.ky.us
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UPCOMING OPA, NCDC, NLADA & KACDL EDUCATION

** DPA **

12th Litigation Practice Institute; Kentucky Leadership Center, Faubush, KY; October 4-9, 1998
with 3 litigation tracks: trial, appeal, and post-conviction

* Racial JusticeAct Conference,Executive Inn Hole!, Louisville, KY; October 27, 1998
* 27’h Annual Public Defender Conference; ExecutiveInn Hotel, Louisville, KY; June 14-16, 1999

NOTE: DPA Education is open only to criminal defense advocates.

For more infonnation: http://dpa.state.kv.us/-rwheeler/rain/htrn

** KACDL **

* KACDL Annual Conference,November 13, 1998; Louisville, KY featuringChief Justice Joseph Lambert, Judge
John Miller, Richard Offshe on coerced confessions, Terry Harper on voir dire, Mark Stanziano on defending sex
abuse cases and Brenda Popplewell on using DNA.

For more inlonnation regarding KACDL programs call or write: LindaDeBord, 3300 Maple Leaf Drive, LaGrange, Kentucky
40031 or 502 243-1418 or Rebecca DiLoreto at 502 564-8006, ext. 279.

** NLADA **

* NLADA AppellateDefenderTraining,November19-22, 1998,HamptonInn Downtown,New Orleans,LA
* NLADA 76th Annual Conference,December9-12, 1998,SanAntonio,Texas

For more information regarding NLADA programs call Paula Bernstein at Tel: 202 452-0620; Fax: 202 872-1031 or write to
NLADA, 1625 K Street, N.W., Suite 800, Washington, D.C. 20006; Web: http://www.nlada.org

** NCDC **

* NCDC Advanced Cross-Examination, October 16-18,1998,Milwaukee, Wisconsin
For more information regarding NCDC programs call Rosie Flanagan at Tel: 912 746-4151; Fax: 912 743-0l60 or write
NCDC, do Mercer Law School, Macon, Georgia 31207.

I thoroughly abhor the political corruption which ahs so often stained the democratic process in
Kentucky’s history. Every vote bought, every private driveway paved at public expense, every mean
and selfish act of a public school board, failure of the courts and criminal act by a public official has
soiled Kentucky’s image and diluted its integrity.

- Thomas D. Clark, Lexington Herald-Leader July 14, 1998

DEPARTMENT OF PUBLIC ADVOCACY
100 Fair Oaks Lane, Suite 302
Frankfort, KY 40601

Address Correction Requested

BULK RATE
U.S. POSTAGE PAID
FRANKFORT, KY 40601
PERMIT #664

‘I

.


