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Juriesare thegeniusof our criminal justicesystem.Our
life and liberty are the most cherishedvalues of our
American society.Juriesare democracyat its fmest.Ju
ries in criminal casesmake2 decisionscritical to the life
and liberty of people in the community:whether their
fellow citizen is guilty or not and, if so, the appropriate
sentence.Jurorshavethe mostcritical skill necessaryfor
gooddecisionmaking - commonsense.Their experience
in the community provides jurors with perspectives,
viewpoints, and outlooks necessaryfor wisdom. Ken
tucky standsat the forefront in the nation in accessing
the wisdomof our citizensfor both theguilty/innocence
decisionsand the punishmentdecision in criminal trials.
Ordinary people,randomlyselectedto serve in groupsof
12 as jurors expressthe conscience ofthe communityin
waysno otherpersonor group has the capacity to do.
Rep. Gross Lindsay of Hendersonreflects on why
Kentucky shouldnot abandonthe use of its citizens for
such importantwork.

Professionalism& Excellenceis what eachof us wants
whenservedby a professionalfrom doctorsand airlines
to auto mechanicsand plumbers.At the direction of the
Public Advocate Ernie Lewis, Kentuckydefendershave
worked long and hard under the Ieadeçshipof Alma
Hall, Ph.D., GeorgetownCollege,to set their sights on
public defendingthat is the hallmarkof professionalism
and excellence.The reportofthat effort is carriedin this
issue.

Jeff Sherrbegins this issueas the new associateeditor
for TheAdvocate’sDistrict CourtColumn.

JusticeJ. William Gravesand Judge Bill Cunning
ham dialogueon thetimetaken in capitalcases.

Edward C. Monahan,Editor, TheAdvocate

The Advocate
The Advocate provides education and re
search for personsserving indigent clients in
order to improve client representationand
insure fair process and reliable results for
those whoselife or liberty is at risk, it edu
cates criminal justice professionalsand the
public on its work, missionandvalues.

The Advocate is a bi-monthly January,
March, May, July, September,November
publication of the Departmentof Public Ad
vocacy, an independentagency within the
Public Protection and Regulation Cabinet.
Opinionsexpressedin articlesare thoseof the
authorsand do not necessarilyrepresentthe
views of DPA. TheAdvocatewelcomescorre
spondenceon subjectscoveredby it. if you
havean article our readerswill find of inter
est,type a short outline or generaldescription
andsendit to the Editor.

Copyright© 1998,Kentucky Departmentof Pub
lic Advocacy.All rights reserved.Permissionfor
reproductionis grantedprovidedcredit is given to
the author and DPA and a copy of the reproduc
tion is sent to TheAdvocate.Permissionfor repro
duction of separatelycopyrightedarticlesmust be
obtainedfrom that copyright holder.
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JUDICIAL SENTENCING VS. JURY SENTENCING
> RepresentativeGross Lindsay

Henderson,Kentucky

Judicial Sentencinghasbeentouted as a means
to achieve sentencing uniformity across the
Commonwealth. It is my opinion that judicial
sentencingis not a cure to this supposedprob
lem.

We mustrememberthat therehadbeenjudicial
sentencingin FederalCourts sincemindsof man
nrnnethnot to the contraryuntil the 1980swhen
the FederalCourts were required to adopt the
guidelines for sentencing.In United State of
Americav. Mejia-Orosco,867F.2d216, 218 5th

Cir. 1989, the Court stated, "an unjustifiable
wide range of punishmentswas metedout to
similar offendersconvictedof committing simi
lar crimes under like circumstances."The dis
parity of sentencesdoledout by FederalJudges
hasbeenacknowledgedby almosteveryonewho
has a role in the judicial system.The question
then, is that bad. Congresspresumeda problem
and respondedto the lack of uniformity in the
80s by creating the United States Sentencing
Cominissionto establishguidelines for Federal
Judges."SenatorEdward M. Kennedydescribed
the guidelines as ‘a comprehensiveand far
reaching new approach...[designedto] reduce
the unacceptabledisparity of punishment that
plaguesthe Court system.’32 Fed. B. News and
J. 60, 65 1985." United Statespf America v.
Mejia-Orosco,F.2d216, 218 5th Cir. 1989. Is
the cureasbadas the problem.

The chaosensuingfrom efforts to deal with the
situation through theseguidelines,should serve
to cautionagainstabandoningjury sentencingin
favor of judicial sentencing.Such a movein the
nameof achievingthe supposedgoal of greater
uniformity would be contrary to the wisdom of
experience. The sentencing guidelines have
failed to produceuniformity andhave, instead,
beenfraughtwith manyadditionalproblems.For

example,the effort to reconcilethe varioustheo
ries regarding the purposeof criminal punish
ment has resultedin contradictorycompromises.
18 USCS Appx. Ch 1, PartA, No. 3 Sentencing
Guidelines.

The United States SentencingGuidelines em
ploy a heavily empirical approach.This is not
surprisingbecausean effort to draft a compre
hensivesentencingplan to encompassall the
many different crimes is a formidable enough
task without considering all of the subjective
circumstancesthat could makeonedeservingof
moreor less punishment.However, such factors
mustbe consideredin order to maintain the pro
portionality in sentencing.

Experiencewith judicial sentencingin Federal
Courts demonstratesthat this is not a potion that
will halt disparity in sentencing.We know from
a historicalcomparisonof punishmentsimposed
by the Federal Courts that judicial sentencing
alonewill not achieveuniformity, hencethe ne
cessityfor the strict guidelines.We furtherknow
from looking at the FederalSystemthat guide
linesdesignedto more closelyapproximateuni
formity will fall short and, instead, bring new
problems.Thus, if we are seriouslygoing to de
bate abandoningjury sentencingin this Com
monwealth and turning to judicial sentencing,
which will require the strict empirical guidelines
to evenhint at advancingthe assertedgoal of
sentencinguniformity, then we must ask our
selves whether a sentencingprocedurewhich
sacrifices proportionality for a set of bureau
cratically designed and mechanically imposed
equationsof limited functionality is consistent
with our traditional notionsofjustice.

Kentucky has previously experimentedwith
phasingout part of thejury’s role in sentencing.
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The General Assembly gave the role of sen
tencing to the Court in Chapter4 of the Acts of
1910. However, the Legislaturehastenedto re
establish sentencing as the role of the jury
through Chapter19 of the Acts of 1914. Alexis
de Tocqueville, in his Democracy in America
Pp.249-250,1966, stated,"The English adopted
[the jury] when they werea semi-barbarianpeo
ple; theyhavesince becomeoneof the most en
lightenednations in the worjd, andtheir attach
ment to the jury system seemsto have grown
with their enlightenment...They have estab
lished it everywhereor have hastenedto rees
tablish it"

It is not surprising that judicial sentencingen
duredfor a merefour years in Kentucky consid
ering the citizens’ of this Commonwealthlove of
individual rights and freedoms,especiallycon
sidering the attitude of the various localities.
Judicial sentencing,in my opinion, would be as
impracticaland unpopulartoday as it was eight
decadesago. Sentencesbeing imparted by a
jury, a body reflecting local views andopinions,
is perceivedby our citizenry as a safeguardof
justice. As the Court in Cornelisonv. Common
wealth, 84 Ky. 583, 2 S.W. 235, 242 1886,
stated,"[A] jury of twelve men, that has, since
the existenceof magna charta, been invested
with the discretion, under the guidanceof im
partial judges,of passingon apersonalliberty of
the citizen, andof life itself, is calledupon to fix
in its discretionthe extentof the punishmentthat
shall be inflicted ... We know of no tribunal
where such discretion could be more safely
lodged." Judicial sentencing has long been
thought to be inconsistent with the overall
structureof the justice systemof this Common
wealth. "Under our state constitutions,neither
the life or liberty of the citizen is made to de
pend, whenchargedwith crime, as to the extent
of the punishment,upon the arbitrarywill of the
judge; but in all caseswhenindicted for a crimi
nal or penaloffense,involving his life or liberty,
or subjectinghim to a fine, he is entitled to a
trial by jury, andthat tribunal mustnot only find
him guilty, but also fix the punishment."Id at
238.

King Henry II introducedthe criminal jury trial
at the Assize of Clarendon in 1166. Rembar,

Charles, The Law of the Land, Pg. 145. 1980.
Perhapsthe most notablecharacteristicenabling
that institution to enduresince the twelfth cen
tury is the concept of one being tried by his
peerswho are residentsof the vicinagein which
the offense is charged. The vicinage right is
mutually just for the defendantandthe commu
nity [prosecution] in that the immediatesociety
againstwhich the defendantis accusedof trans
gressing, determineshis guilt or innocence.47
Am. Jury. 2d, Jury § 27 1995. The inherent
democracyin this mode of justice is accentuated
where the jury determinesthe appropriatepun
ishmentfor the offense. Thus, sentencesvarying
between the localities of the Commonwealth,
ratherthanbeingcoldly identical, is a triumphof
the institutionandthe community.

An informed scepticism of judicial sentencing
has prevailed for the two centuries this Com
monwealthhas governeditself. In contemporary
courts otherthan this Commonwealth,we have
observed a resentmentto judicial sentencing
from the defensebar, prosecutors,andjudges -

the very phenomenonwhich somenow seekto
change.When Kentucky oncebefore tried judi
cial sentencing, our General Assembly, as
Tocqueville in Democracy in. America_might
have predicted,hastenedto reestablishthe role
of the jury. We would be prudent to heed the
messageof that pastaction, and to note thatju
dicial sentencingelsewherehas proved to be a
cause- not a cure - of the disparity in sentencing
whichsomeseekto change.

The bottom line seemsto be, do we wish to
maintainthe inalienableright of jury sentencing
of thosewho are found guilty, or to changethat
procedure to judicial sentencing which must
necessarilyadoptguidelinesto achievethe uni
formity that those who advocatejudicial sen
tencing statewill result. The fallacy of this posi
tion is easily recognizedwhen we look at indi
viduals who plead guilty without the interven
tion of ajury andthe sentencesthat are imposed
by judges on those guilty pleas. The latest fig
ures that I have seen indicate that over ninety
percentof criminal casesareresolvedby defen
dantsenteringguilty pleaspursuantto pleabar
gaining. In thesesituations,the judge alonede
cides the sentencewithout jury intervention.
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That processdoesnot produceuniformity, there
fore, how can it be arguedthat with judicial
sentencingyou are going to have uniformity. I
submit you cannot. What then mustbe done to
attempt to assurethat uniformity - guidelines.
This raisesthe following questions:who estab
lishesthe guidelines,how are the guidelineses
tablished,and will they allow a varianceunder
the circumstancesof each individual casei.e.,
the subjectiveconsiderationsthat are to be found
in every case that differentiates it from other
cases’ with similar charges.Who do you trust?
Thejury to imposethe sentencerelying upon the
local views, opinions and mores;or the judge,
who imposesthe sentenceand then has to use
guidelines that are imposed by some bureau
cratic edict?

I submitto you that althoughjury sentencingis
not perfect, that neitherwill judicial sentencing
achievethe perfection being sought. Therefore,
"changefor the sakeof changeis not progress,it
is chaos."

Deja vu ... All over again!

Gross C. Lindsay
Trimble, Lindsay& Shea
One S. Main Street,P.O. Box 19
Henderson, Kentucky 42420
Tel: 502 827-9824

Gross C. Lindsaygraduatedwith a B.A. in 1957from
the University ofKentuckyand is a 1959 UK Law
Schoolgraduate.He servedas a law clerkfor Ken
tucky’s highest court from 1959-60. Since 1960 he
has been in the general practice of the law in
Henderson,Kentuckyas a partner in Trimble, Lind
say & Shea. Grossservedin the Houseof Repre
sentatives of the Kentucky General Assemblyfrom
1970-1980 and 1993-present. Heserveson the Elec
tions andConstitutional Amendments, EconomicDe
velopment, & Judiciary Committees in the House.
Gross is recognized as an influential legislator, espe
cially on criminaljustice issues, as a practitioner of
39 years. U

C

C

ABA NotesKentucky’s RJA

The August 1998 ABANewsAtA Glancestated:"Just 18 monthsafter the ABA calledon
the U.S. to ceaseexecutingpeopleconvictedof capital crimes until the deathpenalty
couldbe administeredfairly, andwith minimal risk of executinginnocentpersons,the
policy is influencinglegislaturesandcourts,andshapinginternationaldebate.A newre
port by the ABA Sectionof Individual RightsandResponsibilities,which originatedthe
ABA resolution,showsthatwhile the deathpenaltycontinuesto be administered,numer
ousjurisdictionshavebegunto re-examinetheir capital punishmentpolicies.The report,
the draft versionof which wasreleasedin Toronto, looks at whatthe UnitedNations,
statelegislatures,bar associationsandothernationalandinternationalorganizationshave
beendoing in the wake of the ABA’s resolution.Thereportspecificallycites legislative
action in Kentuckywherestatelegislatorsadopteda Racial JusticeAct in March. The
statuteallowsuseof statisticalevidenceof racial discriminationto showthatthe raceof
either the defendantor the victim affecteda decisionto seekthedeathpenalty.The report
is availableatwww.abanet.org/irr/
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THE KENTUCKY FELONY SENTENCING PROcESS
Presumptionoft Probation, ConditionalDischarge,AlternateSentence

1. Pretrial diversionmaybe usedfor personschargedwith a ClassD felonywith somelimitations. KRS
Chapter533.

2. Thereis a felony trial on guilt/innocencewherethevictim of the offenseoftentestifies.

3. Ifjurors convicton afelony count, a felony sentencinghearing,KRS 532.055is then conductedbeforethe
samejurorswho fix thedegreeof theoffenseand thepenaltyRCr 9.84within the rangeprovidedby the
law, and recommendto the judgewhetherthe sentencesshouldbe servedconcurrentlyor consecutively,
KRS 532.0552.

4. Evidencethe prosecutormayoffer to increasethe sentenceat this sentencinghearing:
A. Minimum paroleeligibility;
B. Prior felony and misdemeanorconvictionsand their natureand dates;
C. Maximumtime thedefendantcould serveon currentandprior offenses;
D. Defendant’scurrentstatus:probation,parole,conditionaldischarge,or otherrelease;
E. Juvenilerecordsfor offensesthatwould be a felony if committedas an adult;
F. Impactof the crime on thevictim, as definedin KRS 421.500,includingthenatureandextentof

physical,psychological,financial harm,KRS 532.0552a7.

5. Evidencethe defendantmay offer to decreasethe sentenceat this sentencinghearing:
A. evidencein mitigation; and,
B. evidencein supportof leniency,KRS 532.05526.

6. This felony sentencinghearingis combined,KRS 532.0553,with any persistentfelony offender
sentencinghearing,KRS 532.080, andwith any capitalsentencinghearing,KRS 532.025.

7. Thejudgethenhasa presentenceinvestigationconductedby the probationandparoleofficer identifying
treatmentneedsof defendantandresourcesavailableor not available,KRS 532.0505.If a sexualoffender
treatmentprogramevaluationis conducted,a copy of it shallbe given to the prosecutorand defendant.

8. UnderKRS 421.520,the prosecutoris requiredto notify thevictims that they canmakea written statement
to be includedin thepresentenceinvestigationreportthat caninclude:
A. Descriptionof physical,psychologicalor financial harm;
B. Needfor restitution;
C. Whetherthevictim has appliedfor or receivedcompensationfor financial loss; and,
D. Thevictim’s recommendationfor sentence.

9. The judgeconsidersall this informationandshall sentenceto probationor conditionaldischargeunlessthe
defendantis aviolent felon, KRS 439.3401,or anotherstatuteprohibits probationor thejudge finds
imprisonmentis necessaryforoneof 3 reasons,KRS 533.0102.

10. If probationis not ordered,an alternativesentencingplanshall begrantedunlessimprisonmentis necessary
foroneof 3 reasons,K.RS 533.0103.

11. If the defendantis sentencedto imprisonment,the length of thesentencesetby thejudge canbe eitherthat
fixed by thejurorsor any lessersentencefor that classof the offense.U
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REPORT OF THE PuBLIc ADVOCATE’S
WORKGROUP ON DEFENDER
PROFESSIONALISM & EXCELLENCE
> Alma Hall, Ph.D. - August 1998

I. Introduction

A. Statementof the Problem: On January
30, 1998, Public AdvocateErnie Lewis
convenedthe Departmentof Public Ad
vocacy DPA Workgroup on Profes
sionalism and Excellence. He recog
nized that each memberof DPA desires
an environment in which work is sig
nificant andmeaningfulandthat the cur
rent culture of the organization is not
healthy. He chargedthe group to dis
cover how to changethat culture in or
der to betterhelpclients.

B. Participants:The work group consisted
of Kathryn Power,MargaretCase, John
Niland, Tom Glover, Shelly Fears,
Roger Gibbs, Carolyn Keeley,Harolyn
Howard, Lynn Aldridge, Madeline
Jones, Vince Aprile, Tammy Havens.
Ed Monahanfacilitated andAlma Hall,
Ph.D. led the group.

C. Research Questions: The work group
set out to answer the following ques
tions: What is a culture of profession
alism andexcellence?What is the pres
ent culture of DPA? How is DPA char
acterized as an organization? What
changesneed to be made in order to
achievea culture that will better serve
thosewhowork togetherto helpclients?

D. Process:Field researchwas chosenas
the methodology becauseof the ex
ploratory nature of the study.1 The

1 Field researchers,accordingto Wagenaarand Bab
bie 1986, investigatevarioustypesof socialphe

group met 6 times and reviewed work
via e-mail. They first examinedtheir
personalviews on the culture and or
ganization of DPA and then examined
the organization through a series of
guided questions Bolman & Deal,
1991. Preliminary recommendations
were circulated throughout DPA for
feedback.

II. Findings

A. What is a culture of Professionalism
and Excellence?
The work group defined the achieve
ment of a cultureof professionalismand
excellencein the following way:

Professionalism and Excellence
are achievedwhen every member
of the organization is prepared
and knowledgeable, respectful
and trustworthy, and supportive
and collaborative, in an environ
ment that celebrates individual

nomenaincluding meaningscultureandnorms and
practicesbehavior. Althoughfield researchis often
more valid than surveysand experimentsand,thus,
yields much greaterunderstandingof a phenomenon,
it suffers from lower reliability. Purposivesampling,
usedin this study, increasesreliability and enhances
the ability to generalizeto a larger population.

Schatzmanand Strauss1973 observethat
the discoveryprocessin field researchand theques
tions raisedby the researcherneednot be relatedto
anyprior theory nor to any explicitly formulatedhy
potheses.Whatthe researcherdoesneed,they say, is
sometheoreticalframeworkfor gaining conceptual
entryinto his subjectmatter and for raising relevant
questionsquickly. The BolmanandDeal1991 no
tion of cognitive framesservedthat purposehere.

C
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talents and skills, and which pro
vides the time, the physicalspace
and the human, technologicaland
educationalresourcesthat insure
high quality representationofcli
ents, and where each member
takes responsibility for their
sphere of influence and exhibits
the essential characteristics of
professionalexcellence.

B. What are the tenets of
such a culture?
The work group suggestedthat an or
ganizational culture of professionalism
and excellencewould be madeof indi
viduals who display the following be
liefs andbehaviors:
* Considerateyet demanding
* Independentyet teamoriented
* Supportiveyet honestlycritical
* Principledyet tolerant
* Trustingand trustworthy
* Respectfulandrespected
* Committedandzealous
* Continuallyimproving
* Persuasiveandpersuadable
* Welcomingfeedback
* Freeto expressopinions
* Listening
* Appreciativeof good work and un

willing to acceptinferiorefforts
* Dedicatedto serve

C. What is the presentculture of DPA?

The group began their examination of
the presentculture of the Departmentof
Public Advocacy by creating a play
dough "totempole" of symbols.The ex
ercisewas chosenas a meansof moving
participants away from what may be a
preferencefor analysis and into a more
metaphorical accounting. The "story
pole" constructedby participants de
scribedthe following cultureof DPA:

In theearlydays defenderswere rabble
rousing,non-conformist. All employees
were brave then, stepping forward and
taking on those casesand clients that

othersshunned,providinghelp to clients
who were people caughtin difficult cir
cumstances.The agencyaroseout of the
dual beginnings of litigation lawyers
suing the state becausethe state paid
them no money for their professional
servicesand assistanceto the poor.

At present, DPA is an organizationthat
cares for clients, for each other, for a
system of justice, for fairness,and for
due process. Yet the public sees the
caring as wrong becauseof the kind of
crimes the clients commit. Negatively,
the organization feels trapped by not
being in a position to marshalthe sup
port of other people. At the same time
they are positive in their never ending
service to the client. Most people work
at DPA becausethey believe in core
valuesthat are rooted in the constitution
andare not just bleedinghearts.All em
ployees share high ideals, a sense of
mission andpurpose,faith in the Bill of
Rights, andthe belief that what is done
has a bigger purposethanthe individual
acts. They become sad becausethey
work too hard and seea lot of injustice.
Also, there is fragmentationin the or
ganizationwhen Frankfort and the field
offices do not get the sameview of the
goal.

D. How is DPA characterized as an or
ganization? What changesneed to be
made in order to achievea culture of
professionalismand excellence?

1. Responses based on geography
and occupation: Perspectiveof the
individual membersvaried accord
ing to where they worked and the
job theyperformed. Somemembers
of the work group defined organi
zation as "somethingwe do collec
tively" while others defined it as
somethingthat is done for us, i.e., "a
delivery system that sends beans,
bandages,andbullets to the platoon
level." Other field offices, contract
counties,and non-profits were also
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frequently seen as "them," yet,
membersof the group assertedthat
Kentucky defendersrepresentcli
ents with the help of others,often a
team of secretary, investigator,
paralegal.

2. Responses based on cognitive
frames: Perspectivewas not only
determinedby the member’s loca
tion and vocation but also varied
depending on the cognitive frame
through which each group member
viewed organizational events and
people. Work group members de
termined their preferred frame by
rating themselveson an instrument.
Bolman & Deal, 1990. They then
answereda seriesof questionsabout
the organizationfrom the perspec
tive of their preferredframe.

a. The structural frame empha
sizes goals and efficiency. It
suggests that effective organi
zations define clear goals, dif
ferentiate people into specific
roles, and coordinate diverse
activities throughpolicies,rules,
and chain of command. Re
sponses from the structural
frame considered primarily
whether the organizationalde
sign or the policies and proce
dures of DPA need to be
changedin order to achieve a
culture of professionalismand
excellence.

Structure received attention in
the following areas:a the need
to allocatebudgetand decision
making to the closest point of
serviceand, b the need for a
real statewideorganization. In
addition, one individual sug
gested redesignto create more
coordinationbetweenProtection
and Advocacy and the other
branches.Also, one individual
suggestedthat a Capital Re
source Unit should be formu
lated in eachtrial office andthat
each qualified attorney should
carry at least one capital caseat
anytime.

Policieswere thoughtto needto
betterreflect the team approach.
Further, policies should be
clearly stated and applied
equally to each member of the
respective divisions. On the
other hand, memberssuggested
that P & P is "starting to look
like the tax code."

b. The human resource frame
focuses attention on human
needsand assumesthat organi
zations that meet basic needs
will work better than those that
do not. Responsesfrom the
human resource frame consid
ered primarily the issues of
communicationandeducation.

Communication effectiveness
was the area deemedmost in
needdespitetherecognition that
the current leadershiphasmade
great strides in providing a
downward flow of information
and has done an incrediblejob
of externally communicating
with the legislature. More up
ward andlateral communication
was suggested. Work group
membersrecognizedthat regu
lar staff meetingshelp but that

C

Theability to perceiveor think dif
ferentis moreimportantthan the
knowledgegained.

- DavidBohm
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scheduling is difficult. One
membersuggestedthat commu
nication between field offices
and Frankfortseemsto vary de
pendingon the abilities and en
ergy of the directing attorney.
Another suggestedthat inter
office communication between
field offices is the issue:

Eachfield office hasresources,
oftenunderutilized,which could
be shared. Relationshipsnever
develop for fear it will lead to
an increase in the work load.
This fear paralyzes us into
shunningcooperation. Oncewe
breakdown barriers preventing
cooperation, we may find
friends and allies, which could
make all of our offices more
productive.

Overall, however, there was a
recognitionthat employeeshave
to learn to seek supportiveand
corrective communication fre
quently and that supervisors
needto learn how to effectively
give it.

Education, specifically the
questionof what programsneed
to be offered to educate DPA
membersregarding Profession
alism and Excellence,war. also
consideredwithin the Human
Resource frame. While the
group stressedthe needfor edu
cation,they recognizedthat pro
fessionalism and excellence
"must be incorporated into
everyprogram"including hiring
andevaluation. Still othersrec
ognizedthat a culture of excel
lencemustbe spreadby the cur
rent use of the Public Advo
cate’s newsletterand The Advo
cate. Actual suggestions for
training ranged from team
building to cognitive complex-

ity, i.e., learning to hold com
petingperspectivesin mind, and
included leadership develop
ment and interpersonalcommu
nication.

c. The political frame assumes
that effective organizations
competeamongdifferent inter
ests for scarce resources and
that conflict is nothing more
than a normalbyproductof col
lective action. No membersof
the work groupratedthemselves
highest in the political frame,
therefore,all group membersre
sponded. Those responses
lookedprimarily at the alliances
and the resourcesthat would
promotea culture of Profession
alismandExcellence.

Alliances were of doubtful
value to one member of the
group who suggested instead
that allies be formed through
inter-departmental activities.
Others overcame their initial
suspicion of alliances. One
memberevensuggestedthat the
"renegade" culture had been
promotedtoo much. The group
suggestedthe following benefi
cial alliances: a betweendivi
sions and sections, including
field offices; b among local
bars, judges and professional
groups in which defenders
would share their vast knowl
edge; c directing attorneys
with regionalmanagersandtrial
division director; d represen
tativesof local offices with leg
islators, and e an enhanced
statewideand local alliance for
funding, substantivelegislation,
andpolicy.

Tangible resources
computer software,
salaries, additional

such as
adequate

staff and
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work places comparable to
those of private attorneyswere
listed as needed by several
group members. Others, how
ever, cited the needfor intangi
bles such as enforcementand
modeling of P & E by leader
ship, learning how to acceptre
sponsibility with independence,
pride and desire and talent, and
the resourcesof fostering de
fender commonaltyrather than
divisional or work unit sepa
ratenessand information from
otherperspectivesin the system.

d. Finally, the symbolic frame
sees a chaotic world in which
facts are interpretation and
meaning is a social creation.
Effective organizations survive
chaos by developing a culture
that shapeshumanbehaviorand
providesa sharedsenseof mis
sion and identity. Responses
from the symbolic frame looked
at how DPA can transfer the
core values and model the be
haviors of professionalismand
excellence.

Transfer of values, the group
generallyagreed,mustbe trans
ferred top down through exam
ple, influence, and training.
"Leaders should be selected
who will reinforce the positive
performanceof employees,who
will work toward the develop
ment of the individual skills of
each employee,not only in their
office but in othersas well." It
was also suggestedthat long
time DPA members should
work to incorporate new em
ployees into the organization
through welcoming activities,
mentoring,sharingthe agency’s
lore, andadvising.

Modeling of the behavior of
professionalismand excellence
must be recognized, rewarded
and given credibility. Group
membersfurther suggestedthat
everyonemust embracethe idea
that DPA is a teamof attorneys,
support staff, and management,
andthat DPA shouldfunction as
a team focused on making eve
ryone look good not just one at
the expense of others. Group
memberssuggestedthat the or
ganizationneedsmore leadersat
all levels andthat they, as well
as top management,must use
the creedto guide their behav
ior. Finally, the groupsuggested
that an awardbe given for pro
fessionalism and that it be de
termined by interested parties
outsideof DPA.

III. Recommendations

A. How can DPA achieve a culture of
professionalism& excellence?

1. Adopt and publicize performance
standards.
* Build on NLADA standardsand
complementwith our own

2. Allocate responsibility, authority
and accountability for decisionsat
an appropriate level as close as
possible to the point of service.
* Each work unit should con
stantly seekways to improve.

To venturecausesanxiety,but notto
ventureis to loseone’sself..Andto
venturein the highestis preciselyto be
consciousofone’sself

- SørenKierkegaard
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3. Allocate decisionmaking to the
lowest level possible.

4. Make Policy & ProcedureManual
more accessible.

5. Create a review process for poli
cies/procedures
* Directors atid their managers
should quarterly review the Policy
& Procedure Manual and makerec
ommendations to the Leadership
Teamon changes.

6. Encourage enhanced communica
tion as the responsibility of each
member.
* Defense team members for a
particularclient should consultwith
members of predecessorteams as
appropriatefor the benefit of their
commonclient.
* Trial attorneys should commu
nicate more effectively to appellate
and post-conviction attorneys and
fully understand what these
branchescan do for trial attorneys
andtheir clients.
* Appellateattorneysshouldcon
sult with trial attorneyson appeals.
* Promote lateral communication
betweenand among divisions, of
fices and staff. Trials, appealsand
post-conviction should freely and
habitually consulton both particular
casesand general issues. Field su
pervisors should be given the op
portunity to brainstorm,consult and
exchangeideas on a regular basis.
All staff should be encouragedto
reach out to DPA colleagues in
other offices and to utilize new
technology for better communica
tion.
* Each individual unit is respon
sible for communicatingwith each
other, for having staff meetingsin
which problems are addressedand
for communicating with levels
abovethem.

7. Foster the educationof everyone
associated with DPA on profes
sionalism beyond legal profes
sionalism and ethics, and on the
benefits of having an organiza
tion.
* Long-time DPA members
should work to incorporatenew em
ployees into the organization
through welcoming activities,
mentoring, sharing the agency’s
lore, andadvising.

8. Educate everyone in DPA on col
laborating on behalf of clients.
* Learn how to be part of alli
ancesto help advanceDPA’s mis
sion.
* Translatethe concept of inter
dependenceinto action by training
and advising all on becomingmore
political andbeingmoreinvolved in
the legal community and justice
system.
* Learn the benefitsto our clients
of having an organization,andhow
to build the organizationto better
benefitclients.
* Encourageemployeesto belong
to professionalassociations.

9. Conduct case reviews in capital
and other serious caseswith ap
pellate or post-conviction review
ers assistance.

Whateveryou can do,or dreamyou
can, begin it, boldnesshasgenius,
andmagic in it.

- Goethe
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10. Develop Public Relations cam
paign.
* DPA speaker’sbureauto whose
timely and interestingpresentations
on legal topics can help to educate
those involved on the purposeand
valuesof DPA.
* Developa public relationspanel
with members from every office.
Actively work on promoting better
public awarenessand appreciation
of what we do and why. Changeat
titudes towardourselvesandour cli
ents. The better public image we
have and exposurethe less likely
we and our clientswill be abusedor
mistreated in pay, personnel and
generalconsideration.
* Renew the public education
committee.

11. Identify and reward the individu
als who exhibit the dimensions Wagenaar,T. & Babbie, E. 1986. Practicing
and behaviors that define profes- SocialResearch.Belmont,CA: WadswU
sionalism.

* Be on the lookout for unprofes
sionalism and work on eliminating
It.

* Make the probationary period
more meaningful.
* Publish one profile of profes
sionalism and excellence in each
Advocate.
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"Soul" is not a thing,but a quality or a dimensionof experiencinglife and
ourselves.It hasto do with depth,value,relatedness,heart,andpersonal
substance.I do not usethewordhereasan objectof religiousbeliefor as
somethingto do with immortality.

-ThomasMore, Care oftheSoul:A Guidefor Cultivating
DepthandSacrednessin EverydayLife 1992
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PROFESSIONALISM AND EXCELLENCE
> PROFILE: CINDY LONG

be thosew!o do ost. dream ost

I was trying a DUT 1st case in Lyon County in
the spring of 1997. Cindy Long had only re
centlybeenpromotedfrom a legal secretaryto a
field investigator. She was still just feeling her
way in her new job. No onehadevertaughther
what to do or how to do it. Cindy was merely
relying upon her native intelligence and com
mon sense.Our client was a truck driver arrested
at Fuel City off of 1-24. As the trial developed
two factual questions emerged,which would
decidethe case.First, how far was it from the
last set of fuel pumps to the end of the pave
ment. Second,could a cop in his cruisersee the
handsof our client attwo andten o’clock on the
steeringwheelof the truck.

In the midst of the trial I sentCindy out to find
the answersto thesequestions.Shehadnot been
issueda tape measure,so how could she accu
rately measurethe pavedarea?Shewentinto the
truck stop and noticed they had forty foot ski
ropes for sale. She bought one with her own
money. Cindy took off her shoesto anchorthe
ropeandaccuratelymeasuredthe distanceat 100
feet. Next, with her shoesback on, she drove
aroundthe truck stop until she found the right
model truck, parked her car where the officer
said he was stopped,woke up the truck driver,
got him into his driver’s seat, positioned his
handsin the correctposition, got back into her
car and saw that the cop could not have seen
whathe testifiedhe had seen.

Basedon our report to the court, the jury visited
the sceneandit took them only twenty minutes
to acquitour client. As I reflect backon that day,
I rememberthe tenetswe preach:independent,
supportive,committed,zealous,persuasive,and
dedicated. The critical description to me is
imaginative.I reada lot of mystery novelsandI
developa relationshipwith a numberof fictional
detectives.But no paperback sleuth, not Joe
Leaphorn,Spenser,Anna Pigeonnor any of the

others, can measureup to a simple, inexperi
enced, untrained investigator, who out foxed
them all.

Cindy beganworking with DPA in 1984, trans
ferring to DPA’s Hopkinsville Trial Office from
Volta Housean alcohol/drugtreatmentfacility.
Cindy remembers,"I recall when I made that
switch, I didn’t havea clue what kind of agency
DPA was - I just camefor the pay increaseand
the decreasein work responsibility."

She began with DPA as a legal secretaryand
neverimaginedthat somedayshe would be pro
motedto investigatorfor the HopkinsvilleOffice
when Danny Dees resigned. Danny Dees and
Cindy used to sit aroundand dream of retiring
together.Dannyannouncedin June 1996 he was
transferring to the Departmentof Corrections.
Over the years, as our office caseloadgrew,
Tom Glover startedusing Cindy as "his investi
gator" in the river countiesof Caldwell, Lyon
andTrigg. "It was that experiencethat qualified
me, alongwith my associate’sdegree,to become
an investigator,"Cindy said.

"Over my yearsat DPA," Cindy proclaims,"I’ve
come to understandand love the work we all
do!" One of the greatestthings Cindy ever had
said about her was at a CustomerService Fa
cilitator’s meetingwhen someonesaidto her, "I
can’t believe you’ve worked so long with DPA
and still feel the way you do aboutour clients
andthis agency."

Cindy andher husband,Ron, havetwo children,
Jacob,23, andClint, 12. Her family is very sup
portive of her work andCindy feelsvery blessed
by that. "At atime in life wheresomeseemto be
coasting," Cindy said, "I feel like I’ve just
boardeda roller coaster- I’m havingthe time of
my work life!" U
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I A EMIL . OYE..E A PP RE :..IAI1O ... N I,,...AY
> Ernie Lewis, Public Advocate

The Journey

We come today to celebrate our journey
together.We have so much that unites us. That
makes us 1 people. Today we set aside our
divisions; our fights; our disagreements.Today
we celebrateourjourneytogether.

La-Tsu: A journey ofa thousandmiles begins
with a singlestep.

Our journey is thejourney of providingcounsel
andjusticeto the poor of Kentucky.

We celebratethe beginningof the journey. We
beganin the early70s. A time of strife. A time
of youthful idealists wanting to end war, end
racism,and fight a war on poverty. We have 3
peoplewho beganwith us the journey 25 years
ago:

Madeline Jones,Legal Secretary,Frankfort
Vince Aprile, General Counsel,Frankfort
Tim Riddell, APA, Post-Conviction,Frankfort

The Journey Took Off In Its Vt Decade

We becamean Appellate Branch and a Post-
Conviction Branch. We began Training. We
beganto try andmonitordeathcases. We began
to open trial offices in Paducah, London,
Hazard, Pikeville, Somerset,LaGrange. We
honor20+ yearsemployees:

Marie Allison, APA, Appeals,Frankfort
Donna Boyce,Manager/Appeals, Frankfort
Ed Gafford, APA, LaGrange Post-Conviction
Ernie Lewis, Public Advocate, Frankfort
Larry Marshall, APA, Appeals, Frankfort
Rodney McDaniel, APA, Frankfort Trial
Ed Monahan, DeputyPub. Advocate,Frankfort
DaveNorat, Dir., Law Operations, Frankfort
Melodye Steele,Leg. Secretary, LaGrangeTrial
Linda West, APA, Post-Conviction,Frankfort
Randy Wheeler,APA, Capital Post-Conviction,

Frankfort

Left to right: Ed Gafford, Dave Norat, Randy
Wheeler,Ed Monahan.Not present for picture: Marie
Allison Donna Boyce, Ernie Lewis, Larry Marshall,
RodneyMcDaniel,MelodyeSteele,Linda West.

Left to right MadelineJonesandVince Aprile.
Not presentfor picture: Tim Riddell.
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We CelebrateOur 2" Decade

We opened more trial offices. Protection &
Advocacy P & A matured as an entity. Post-
Conviction officeswere created.We decidedto
remain as public defenders.We celebratethe
15+ yearsemployees:

Lynn Aldridge, Paralegal,Eddyville
Kathy Bishop, Legal Secretary,Somerset
Linda Burkhalter, Legal Secretary,LaGrange
Jim Cox, AssistantPublic Advocate,Somerset
Hank Eddy, Asst. Public Advocate,Eddyville
Wanda Elam, Legal Secretary,Hazard
Rob Embry, Asst. Pub.Advocate,Hopkinsville
Maureen Fitzgerald,Director, P & A
JoeMyers,APA, Post-Conviction,Frankfort
Angie Potter,Legal Secretary,Pikeville
Rob Riley, APA, LaGrange Trial
Bill Spicer, APA, Covington
Marguerite Thomas,Manager,P/C, Frankfort
Beverly Thompson,Legal Secretary,Morehead
OJeh Tustaniwsky, APA, Appeals,Frankfort
Christy Wade,Legal Secretary,Hopkinsville

Left to right Hank Eddy, Linda Burkhalter, Oleh
Tustaniwsky,MargueriteThomas,JoeMyers.
Not present for picture: Lynn Aldridge, Kathy
Bishop, Jim Cox, Wanda Elam, Rob Embry, Maureen
Fitzgerald, Angie Potter, Rob Riley, Bill Spicer,
Beverly Thompson,Christy Wade.

And we celebratethe folks who’ve journeyed
with us 10 yearsas a few new offices opened
and as we’ve maturedand grown. We celebrate
the 10+ yearsemployees:

Leslie Beckner - APA, London
Lynda Campbell - APA, Richmond
Roy Collins - PersonnelDirector, Frankfort
Hugh Convery - APA, Morehead
Nancy Bowman-Denton - APA, Elizabethtown
RebeccaDiLoreto - Dir., Post-Trials,Frankfort
DaveEucker - APA, Appeals,Frankfort
Bruce Franciscy - APA, Stanton
SteveGeurin - APA, Morehead
Tom Glover - APA, Hopkinsville
JulieNamkin - APA, Appeals,Frankfort
Jim Norris - APA, London
Tom Ransdell - APA, Appeals,Frankfort
Gail Robinson - Manager,Juvenile,Frankfort
GeorgeSornberger - Dir., Trials, Frankfort

Left to right Gail Robinson, Lynda Campbell, Tom
Glover. Not presentfor picture: Leslie Belkner, Roy
Collins, Hugh Convery, Nancy Bowman-Denton,
RebeccaDiLoreto, Dave Eucker, Bruce Franciscy,
SteveGeurin, Julie Namkin, Jim Norris, Tom Ransdell,
GeorgeSornberger

Page17



The Advocate, Vol. 20, No. 6 November 1998

The Journey Has Not Been Easy

We celebratethe lives of our fallen champions.
We pour ourselvesinto our work. We eachhave
a story. We each touch the clients and co
workerswith whom wecomeinto contact.

For someof us, our journey is long andarduous.
For some,thejourneyendedtoo soon.

We celebratethosewhose lives haveended. We
will recognize their presence in the Hall of
Defender Champions. Hank Eddy, Carolyn
Keeley, TeresaWhitaker and Dan Goyette will
talk moreaboutthat.

We also have problems on our journey. We
remember today: Joyce Hudspeth, Rodney
McDaniel, DaveStewartandKen Zeller.

The Journey Will Continue

We will fight for our clients.

Today wegive thanksfor all of you, all ofus:

* For attorneysgiving up holidays to prepare
for a trial the day after NewYears;

* For secretarieswho stay after 5:00 p.m. to
typeand file an appellatebrief;

* For mitigation specialistsfor digging deeper
and deeper to find those nuggets to save
someone’slife;

* For investigatorsfor driving andlooking and
waiting andgettinglost andpersisting;

* For advocates who patiently listen to
personswith mental retardationand mental
illness;

* For paralegalshearing the stories of men
and women who are warehousedin our
state’sprisonsandwho havelost hope;

* For alternative sentencing workers for
calling and calling to find just the right
placementsfor a person;

* For the peoplewho pay our checksand fix
our computersandset up ouroffices;

* For all our you who:
- careenoughto helppoor people;
- careenoughto do your best;
- careenoughto stayon thisjourney.

Nelson Mandela spoke to all of us now and in
the futurewhen he said: We havenot takenthe
final step of our journey, but the Ft step on a
longerandevenmoredfJIcult road. U

Membersof the Professionalism& ExcellenceWorkgroup: left to right JohnNiland, Madeline
Jones,TammyHavens,Tom Glover, CarolynKeeley,Ed Monahan,MargaretCase,& Vince Aprile.
Not presentfor picture: KathrynPower,ShelleyFears,RogerGibbs,Lynn Aldridge, Harolyn
Howard.
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UPDATE ON DPAs FL AN 2000
> Ernie Lewis, Public Advocate

Lots of good things arehappeningas Plan 2000
is beingimplemented. Teamshavebeenformed
to plan and implement the many opportunities
which were madepossibleby additional funding
provided by the 1998 GeneralAssembly. Some
of the thingswhich arehappening:

* DPA is working hardto open the five new
offices on time. While recruitingand space
both may result in a delay, at the present
time theseoffices are scheduledto open by
the following deadlines:
* Owensboro-January1999
* Paintsville-January1999
* Columbia-January1999
* Bowling Green-July1999
* Maysville-July 1999

* Counties are converting from part-time to
full-time and are joining existing DPA of
fices. Already,Nelson,Hart, Larue,Marion,
and Washington Counties have joined the
Elizabethtown Office, while Union and
Webster Counties have joined the
HendersonOffice.

* Countieswhich will be convertingsoon are
Muhlenberg and McLean Counties
Madisonville Office, Scott and Anderson
Counties Frankfort Office, and Harlan
County Bell Office.

* Thejuvenile enhancementproject is making
a lot of progress. Juvenile attorneys have
beenhiredto join existingofficesto enhance
the level of juvenile representationas well
as lower the caseloadsin someof the offices
with the heaviestcaseloads. Some of those
positionsare still open. The two new juve
nile appellatelawyershavebeenhired. Re
cruiting is ongoing for the two juvenile so
cial workers.

* The assistanttrainer has been hired. This
individual will not only helpdevelopthe ju
venile trainingprogram,he will also assistin
enhancingourentiretraining program.

* $500,000 has been provided to Louisville
and Lexington to hire new lawyers, raise
salaries, and provide for technology en
hancement.

* Part-timepublic defendershave received a
5% increasein their contractsfor this year,
and can look forward to a 5% increasenext
yearaswell.

* Two capital conflict lawyers have been
hired.

* New full-time office conflict lawyers have
been hired. The unavailability of private
lawyers willing to participate as conflict
lawyers with our full-time offices has re
sultedin a numberof conflict lawyers being
hired. This is not intendedto shut out pri
vate barparticipation,but is merelyan effort
to ensure seamlessservice to poor people
needingcounsel.

Much progresshas beenmade! Much is left to
be done!

ABA House of DelegatesMeet

The ABA Houseof Delegatesmet recently and
approvedthree resolutionswhich will be of in
terestto Kentuckypublic defenders:

* One resolution urged all jurisdictions to en
sure that counselis presentat bail hearings.
It has been my experiencethat most defen
dantsarenot representedby counselat their
initial appearancebefore a magistratewhen
bail is set; counselgenerallyappearson a
motion to reduce bail after the initial ap
pearance.

* A secondresolutionurged Congressto pro
vide more funding for CJA lawyers in fed
eral court, raisingfeesfrom $45/65 per hour
to $75 per hour. In Kentucky, our S25/35
rates were recently abolishedby HB 455.
Now the "prevailing rate" is to be set by the
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Public Advocate. In reality, in full-time of
fices, low-paid defenders with high
caseloadsare working at far below these
hourly rates. Private lawyers in contract
counties operating under a fixed contract
system are also working far below these
hourly rates. Only in capital cases is Ken
tucky paying anywhereclose to what is be
ing discussedby the ABA. DPA contracts
with private lawyersat $50 per hour with a
maximumof $12,500per capitalcase.In re
ality, that $12,500 can go pretty quickly,
thus causingthe hourlyrate to plummet.

* A third resolution urged all jurisdictions to
adopt minimum standardsfor the creation
and operationof indigent defensedelivery
systems. In Kentucky, DPA has just
adoptedthe NLADA PerformanceStandards
in its Trial Division. These have been in
cluded in the contractssigned by contract
attorneys,andare obligatoryon all full-time
trial attorneysas well. The Post-TrialDivi
sion is developingstandardsfor each of its
branches. The Trial Division also has
adoptedthe performancecriteria in the ABA
Guidelines for the Appointment and Per
formance of Counsel in Death Penalty
Cases. The eligibility criteria containedin
thoseguidelineshavenot yetbeenadopted.

Thank You for Mississippi

Mississippi recently createda statewidepublic
defendersystem. However, when they did so,
they failed to createany kind of systemfor the
representationof personsat the post-conviction
level, includingcapital cases.

The Mississippi Supreme Court has recently
steppedinto the breach. In Jacksonv. State,63
Cr. L. 593 Miss. Sup. Crt. 8/13/98, the Court
grantedthe capital defendant’smotion for the
appointmentof statepost-convictioncounseland
litigation expenses. In the opinion, the Court
urged the creation of a funding mechanismfor
statepost-conviction.

KRS Chapter31 was a model public defender
statutewhenit was first written. Oneof its most
progressive features was its provision for a
mechanismfor the provision of post-conviction

services.SeeKRS 31.1102.While the funding
for thoseserviceshashad a checkeredpast,par
ticularly in the capital post-conviction arena,
Kentucky has avoided the problemsof Missis
sippi and other states with its forward-looking
statute.

The Pittsburgh Public Defender Office

The PittsburghPublic DefenderOffice had its
budget slashedin 1996 by 27%. As a result,
therewere 2 secretariesfor 48 lawyers,juvenile
lawyerscarriedcaseloadsof 700, probationand
parole lawyers conducted3000 hearings annu
ally, while mental health attorneys conducted
4500 hearings. There was no training, no con
flict policy, andno caseloadtracking system.

The ACLU sued,and recently that lawsuit was
settled. While the details are not available,
many of the problems createdby the slash in
funding will be addressed.

The Hatchett Report

I readwith interestthe recentlypublishedreport
by EdwardB. Hatchett,Jr., the Auditor of Public
Accounts in Kentucky. The article is entitled
Guardian ad litem practices in the Common
wealth ofKentucky.This is an interestingstudy
for purposesof this article for peoplewho long
for a return to the days of providing public de
fender counselin Kentuckythroughthe assigned
counselmethod.

The author of the report notes the following
problems with the Kentucky guardianat litem
program:

* Inadequateresearch and investigation of
cases.

* Representationends at the dispositionhear
ing.

* Trainingof guardiansis not provided.
* Administration of guardiansis "inconsistent

throughout the state and lacks effective
oversight."

* "No single agencyhasthe responsibilityof
ensuringguardiansad litem are performing
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adequatelyand that necessarytraining and
supportneedsaremet."

* No specificagencyor organizationhas been
given the responsibility for the guardian
program.

* Fees for guardians$250 in district court
and $500 in circuit court "may not provide
an incentive for performing the necessary
dutiesin lengthy, complicatedcases."

We are fortunate in Kentucky that the public
defenderprogram is not in this shape. We are
fortunatethat Gov. Ford, the KBA, manyprivate
lawyers,and othershadthe vision of creatinga
statewidepublic defendersystemin Kentuckyin

the early 70s. DPA as createdhas and can con
tinueto meetmany of the criticismsaddressedin
this report. DPA providesthe training, the ad
ministrative oversight, and the accountability
that the guardian program lacks. Inadequate
funding can certainly inhibit DPA’s ability to
perform these functions in a high quality man
ner. But it is in the light of this report that Ken
tucky’s excellentpublic defenderstatuteshines
mostbrightly.

ErnieLewis, Public Advocate
100 Fair OaksLane, Suite302
Frankfort,Kentucky 40601
Tel: 502 564-8006,#108,Fax:502 564-7890
E-mail: elewis@mail.pa.state.ky.usU

Department of Public Advocacy’s

TELEPHONE ATTENDANT MENU

The Frankfort Office of the Departmentof Public Advocacyhas installedan automatedphoneattendantto direct
calls madeto the primary number,502 564-8006. All callers to this numberwill be provideda menufrom which
to selecttheappropriatepartyor workgroup. To accessthe employeedirectory,callersmay press"9." During nor
mal businesshours callers may press"0" to speakwith the receptionist. Callersmay pressan extensionnumberat
anytime during the process,evenupon hearingthe messageof the partyyou were attemptingto reach. Simplypress
the extensionnumberyou wish and the call will be transferred.Listed beloware extensionnumbersandnamesfor
the majorsectionsofthe Departmentlocatedin Frankfort.Make note of the extensionnumbersyou frequentlycall.
Shouldyou havequestionsabout this systemor experienceproblems,pleasecall RoyCollins or the Law Operations
Division, ext. 136.

Appeals- JoyceHudspeth
Capital Trials - SaudaBrown
Computers

Ann Harris
Harry Creamer

Contract Payments- Vickie Manley
DeputyPublic AdvocateOffice

Tina Meadows
Education - Tina Meadows
FrankfortTrial Office - Kathy Collins

502 564-7204or
General CounselOffice

PeggyRedmon
Investigation - Lisa Fenner
Juvenile Post-DispositionalBranch

DawnPettit

#179
#135

#130
#285
#118

#236
#236

#235

#107
#279

#220

Law Operations - Tammy Havens
Library -Will Hilyerd
Payroll - ChereeGoodrich
Personnel - Roy Collins
Post-TrialDivision - Lisa Fenner
Properties - Larry Carey
Protection & Advocacy

502564-2967or
Public AdvocateOffice

DebbieGarrison
Recruiting - SarahMadden
Timesheets- ChereeGoodrich
Travel Vouchers - Vickie Manley
Trial Division - PatsyShryock

#136
#120
#114
#116
#279
#218

#276

#108
#117
#114
#118
#230U
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DPA’s REVENUE PIcTuRE
- Ernie Lewis, Public Advocate

The revenuepicture for the Departmentof Pub
lic Advocacyduring the fiscal year 1997-1998is
coming into focus. I will look at what we are
finding and also makesome preliminary obser
vationsaboutthe data.

Readerswill recall that the DPA receivesreve
nuefrom threesourcesin addition to the General
Fund. First, DPA receives a $40 now $50 un
der HB 337 administrativefee for each public
defenderappointment. KRS 31.0512. Second,
DPA receives$50 from each DUI conviction as
25% of the servicefee. KRS 189A.0504. Fi
nally, DPA receives recoupment moneys or

dered by the trial court for personswho are

found to be able to afford someof the Chapter
3 1 services they receive. Recoupmentis re
turned to the county public advocate fund in
those placeswherethere is no full-time office.
KRS 31.0511. The first two fees go to DPA
for deliveryof servicesstatewide.

DPA is highly dependentupon revenuefor de

livery of services. Little revenuegoes toward
administration. Rather, all of the revenuere
ceived either goes backto the countypublic ad
vocatefund or is spent for the delivery of serv
ices. At present,revenue goes to support the

programsin JeffersonandFayetteCounties,the
CovingtonOffice, the CapitalTrial Branch,Ap
pellate Branch attorneys,severaltrial attorneys,
the Capital Post-Conviction Branch, and the
Henderson, Madisonville, and Elizabethtown
Offices. The services funded by revenue
amountto approximately$3.5 million of DPA’s
approximate$20 million public defenderbudget.

In 1997-1998, the sum of the three revenue
sources was approximately $2.8 million. Fol

lowing this article is a countybreakdownof this

revenueand the defendercasesin eachcounty.
DPA is thus spending approximately$700,000
more in revenuethan it is taking in. While a

significant surplusfrom thesefunds was present

in 1996, at the presentrate of spending,this sur
plus will disappearin July of 2000. This is why
the revenuepicture for DPA is so significant.
Without a changein the revenuepicture, DPA
will haveto cut vital services.

HB 337Will Make A Difference

The 1998 General Assembly passedHB 337.
This bill amendedKRS Chapter31 to change
the PA or administrative fee from $40 to $50.
This $50 fee is to be accompaniedby a handling
fee of $2.50, which will go to the clerk for their
handlingof the fee.

This modestchangein the PA fee will improve
DPA’s revenuepicture substantially. It is esti
matedthat approximately$160,000more will be
raisedby this statutorychange.

In addition, it has been found that when other
parts of the criminal justice systembenefit from

a fee, that behaviorcan change. It is believed
that the $2.50 handling fee for clerks will im
provethe collectionrate.

Observations and Analysis
of the StatewideData

I have been looking over the figures and have
several other observationsto make. I haveone

significant caveat: I am not a statistician, and

many of my observationsare madebasedupon

equationsI have appliedto the data. If anyone
has a problem with my observations,they are
mine alone. Be that as it may, the figurestell me

the following:

* Recoupmentappearsto be in good shapefor
the time being. In 1997-1998,$995,582 was
recoupedfrom indigents. This was a 10%
increaseover the previousyear.Many of our

county public defenderprogramsare highly
dependentupon this revenuesource.For ex

C
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ample, FayetteCounty recouped$187,671,
which exceededthe county’s contribution,
and constitutesabout 20% of their budget.
Barren County’s recoupment figure of
$24,615 and Daviess County’s figure of

$60,120 representseveral of the successful
countyrecoupmentprograms.

* The DUI servicefee is likewise supplyinga
significant revenuestreamto DPA. In 1997-
1998, the servicefee broughtin $1,120,711.
This was approximately $3500 below the
previousyear. This fee hasbecomeastable,
predictablesourceof revenue.

* The problem remainsthe PA or administra
tive fee. In 1997-1998,the PA fee generated

$691,650 in revenue. This was 9% above
the $666,894of 1996-1997.It representsa
fee paid in about 17,291 of our 100,000
casesthat year.

* If the PA fee were collected in 50% of
DPA’s 100,000caseseachyear,DPA would
generate $2,500,000 annually. Not only
would DPA’s revenuepicture move back
into the black, but also $1,800,000in addi
tional servicescouldbe provided.

* The PA fee is collectedin only 17% of the
casesfigured by dividing $40 into the total
amount. DPA is working to obtain from
AOC a thorough account of all of the PA
feesorderedandcollected.

* Many countiesare collectingthe PA fee at a
high rate.seedatathatfollowsthisarticle

* Full-time DPA Offices are not collectingPA
feesat a high rate. In Paducah,the PA col
lection fee rate was 20%, Pikeville 16%,
Richmond16%, LaGrange16%, London
14%,Hopkinsville24%.

* The collection rate in JeffersonCounty re
mains one of the lowest fees collected. In
1997-1998, only $51,521 was collected.
That represents1288 fees out of approxi
mately 27,899 trial cases.Thus, while Jef
ferson County representsabout 30% of the
trial public defendercaseload,and has ap
proximately 28% of the population, they
generateonly 7% of the total revenuefrom
the administrativefee.

* If Jefferson County is excluded from the
picture, we are collecting PA fees in ap
proximately24% of the cases.

* Size of the county is not necessarilydeter
minative of the successfulcollection of PA
fees.Rather,size appearsto be irrelevant,as
seen by the desperatefigures that follow.
Therewas a 10% rate in Kenton,a 27% rate
in Fayette,a 9% rate in Warren,a 15% rate
in McCracken,a 33% rate in Campbell,and
a41% ratein Boone.

* Many small counties have poor collection
rates,for example:Bourbon16%, Breathitt
13%, Casey 14%, Clay 10%, Estill
4%, Livingston15%.

* Many small counties have good collection
rates: Ballard 58%, Butler 42%, Critten
den 49%, Edmondson 67%, Fleming
50%, Hickman 56%, Jessamine57%,
Lewis 49%, Menifee 54%, Muhlenberg
50%, Nelson 50%, Ohio 91%, Webster
80%.

* Poverty is a factor in the collection of PA
fees,but it is not determinative. In Ballard
County, there is a 18% poverty rate and a
58% PA collectionrate. In BooneCounty, a
7.3%povertyrate comparesto the 41% col
lection rate. In Breathitt, with its 38% pov
erty rate, 13% of casesinvolved a PA fee
collected. In JeffersonCounty,with its 13%
poverty rate, therewas a 4% PA collection
rate. In JacksonCounty,with 38% poverty,
therewas a 16% collection rate. In Leslie
County thereis a 35% poverty rate with a
25% collection rate. In Floyd County there
is a 31% poverty rate with a 36% collection
rate. In Monroe County thereis a 26% pov
erty rate with a 45% collection rate. In
FayetteCounty there is a 13% poverty rate
anda27% collectionrate.

* We collect more DUI feesthan PA fees. In
1997-1998, 17,291 PA fees were collected
while 22,414 DUI service fees were col
lected.

* The existenceof a high rate of recoupment
doesnot necessarilylead to a low rateof PA
fee collection. Ballard County collected
$11,936in recoupmentwith a 58% PA col
lection rate. Barren County collected
$24,615 in recoupmentwith a 25% PA col
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lection rate. Boone County collected
$46,064in recoupmentwith a 41% PA col
lection rate. Crittenden collected $12,765
recoupmentwith a 49% PA collection rate.
Jessaminecollected$23,681 in recoupment
with a 57% PA collectionrate.

What Can Be Done by Defender
Administrators, Judges,Clerks?

The Commonwealthof Kentucky is responsible
for funding an adequatepublic defendersystem
for poor people accusedof or convicted of
crimes. At present, 17% of DPA’s budget is
paid from fees generatedprimarily from poor
people. It mustbe understoodthat while DPA is
going to do everythingit can to makethe reve
nue program function effectively, revenuefrom
poor people can neverreplacethe generalobli
gation that the peopleof Kentucky haveto fund
Kentucky’s public defendersystem reasonably
andadequately.

Having saidthat, severalideascometo mind:

* Administrators of the public defendersys
tems at the local level must communicate
with their judges and clerks regarding the
importanceof revenue. This is an adminis
trative job of the head of the office rather
than thejob of the individual attorney in the
individual case.

* We must educateclerks about the impor
tanceof the collection of revenueto the de
livery of services to poor people in Ken
tucky, and that we needtheir help. Clerks
alsoshouldunderstandthat for everyPA fee
collected,$2.50 will be going to the clerks
in anon-lapsingfund.

* Judgesmust do all they can to make this
program a success. Most judges in Ken
tucky are doing an admirablejob assessing
fees in an appropriatemanner.

* Judgesshould get in the practiceof assess
ing a $50 in everypublic defendercaseper
mitted underthe statutorycriteria. Again, if
$50 were to be collected in only half of all
public defender cases, DPA’s revenue
problemswould be gone, and $1.8 million

would be available to solve DPA’s other
chronicproblems.

* Judgesshould also monitor the collection of
thesefees. DPA is presentlyengagingin an
experimentalprogram of collections using
HB 337’s civil judgment provisions in 6
counties: Kenton, Laurel, Oldham, Jeffer
son, Hart, Franklin. DPA is doing all it can
to find an effective meansto collect these
funds.

* Judgesshouldutilize the liberal waiverpro
vision of KRS 31.051. Peoplewho are in
custody or who are too poor to pay the fee
shouldhavethe fee waived.

* Judgesshould not jail personswho do not
pay. Rather,HB 337 changesthe failure to
pay into acivil judgment.

* Everyonein the systemneedsto understand
the importanceof this revenuecollection to
the successof all of DPA’s public defender
services.

It is too early to judge the effect of the changes
madeby HB 337. I will continueto communi
cate regardingDPA’s revenuepicture by send
ing to courts a quarterly reportas well as com
municatingin TheAdvocate.

Please give me your thoughtson how we can
improvethis process.

Ernie Lewis, Public Advocate
100Fair OaksLane, Suite302
Frankfort,Kentucky40601
Tel: 502 564-8006,#108; Fax: 502 564-7890
E-mail: elewismail.pa.state.ky.usU

C

I tell themthat if you staycommitted,
your dreamscancometrue. I’m living
proofof it. I left homeat 17 andhad
nothingbut rejectionsfor 25 years.I
wrote morethan20 screenplays,but I
nevergaveup.

- Michael Blake,
authorof Dancewith Wolves
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% FY 98 Trial Caseload
PA DUI Recoupment Total Revenue Revenue Caseload %

ADAIR $290.00 $4,191.50 $1,130.00 $5,611.50 0.20% 193 0.21%
0.26% 144 0.16%
0.36% 123 0.13%
0.74% 134 0.14%
1.40% 712 0.77%
0.18% 28 0.03%
1.16% 1210 1.30%
3.31% 1030 1.11%
0.41% 291 0.31%
1.67% 1474 1.59%
0.53% 262 0.28%
0.15% 52 0.06%
0.31% 502 0.54%
026% 475 051%
1.79% 682 0.73%
0.31% 159 0.17%
0.26% 159 0.17%

465 0.50%
1466 1.58%

ALLEN $920.00 $4,563.75 $1,895.00 $7,378.75
ANDERSON $1,387.00 $4,738.00 $3,878.88 $10,003.88
BALLARD $4,030.00 $4,875.25 $11,936.00 $20,841.25
BARREN $5,630.00 $8,970.44 $24,615.00 $39,215.44
BATH $2,499.00 $1,470.25 $1,170.00 $5,139.25
BELL $7,578.00 $14,410.88 $10,444.00 $32,432.88
BOONE $17,038.50 $29,699.88 $46,064.47 $92,802.85
BOURBON $1,776.00 $5,699.88 $3,975.51 $11,451.39
BOYD $10,871.17 $12,290.61 $23,749.50 $46,911.28
BOYLE $3,395.50 $6,358.13 $5,142.50 $14,896.13
BRACKEN $1,004.00 $2,229.50 $1,097.00 $4,330.50
BRETHITT $3,030.00 $5,212.75 $400.00 $8,642.75
BRECKINRIDGE $2,135.00 $2,836.50 $2310.00 $7,281.50
BULLITT $7,446.50 $17,298.50 $25,627.50 $50,372.50
BUTLER $1,320.Ô0 $3,522.88 $3,770.00 $8,612.88
CALDWELL $2,750.50 $3,548.25 $995.00 $7,293.75
CALLOWAY $5,935.00 $9,834.88 $20,071.00 $35,840.88 1.28%
CAMPBELL $19,729.00 $40,302.50 $21,512.50 $81,544.00 2.90%
CARLISLE $1,734.50 $1,727.50 $6,071.50 $9,533.50 0.34% 58
CARROLL $5,059.74 $7,605.63 $19,676.11 $32,341.48 1.15%: 42
CARTER $5,728.00 $5,164.75 $1,896.00 $12,788.75 0.46% 595
CASEY $800.00 $6,413.75 $110.00 $7,323.75 0.26% 107
CHRISTIAN $27,765.50 $26,176.25 $36,263.50 $90,205.25 3.21% 3156
CLARK $4,360.00 $13,480.00 $6,392.50 $24,232.50 0.86%, 702
CLAY $2,654.50 $6,100.56 $332.50 $9,087.56 0.32% 665
CLINTON $830.00 $4,444.63 $2,660.00 $7,934.63 0.28% 118
CRITTENDEN $2,702.50 $1,378.25 $12,765.17 $16,845.92 0.60%

$810.00 $2,431.00 $240.00 $3,481.00 0.12%
DAVIESS $13,840.00 $23,100.00 $23,180.00 $60,120.00 2.14%
EDMONSON $2,755.00 $1,789.63 $2,440.00 $6,984.63 0.2501o1 114
[LTÔ $1,260.00 $1 ,38715 $636.00 $283i5 02% 203

ESTILL $630.00 $3,451.75 $175.00 $4,256.75 0.15%: 307

0.12%
022%
0.33%

FAYETTE $112,111.07 $94,612.13 $187,671.58 $394,394.78 14.05% 8596 9.25%
FLEMING $3,150.00 $2,246.25 $2,196.50 $7,592.75 0.27% 116. 0.12%
FLOYD $13,441.00 $7,533.25 $1,812.50 $22,786.75 0.81%, 995: 1.07%
FRANKLIN $2,504.00 $13,053.40 $2,250.00 $17,807.40 0.63% 450: 0.48%
FULTON $5,969.00 $4,556.63 $26,669.28 $37,194.91 1.32%, 353 0.38%
GALLATIN $614.00 $2,936.38 $3,566.00 $7,116.38 0.25% 38’ 0.04%
GARRARD $1,660.00 $3,466.25 $4,630.00 $9,756.25 0.35% 170, 0.18%
GRANT $2,692.00 $9,643.53 $11,710 50 $24,0403 0.86% - i17:0.i3%

GREEN $480.00 $687.13 $136.00

$50,058.48 1.78% 1187’ 1.28%
$11,51?.00 0.41%: 341: 0.37%

$1,303.13 0.05% 44; 0.05%

CUMBERLAND

0.06%
0.05%
0.64%
0.12%
3.40%
0.76%
0.72%
0.13%
0.13%
0.07%
2.09%

124
63

1942

GRAVES
GRAYSON

$14,900.00 $11,075.00 $24,083.48
$2,915.00 $7,077.00 $1,520.00
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PA Fee, DUI Fee, Recoupment Fee, and Caseload by County for FY 1998

0.71y
HANCOCK $810.00 $2,393.75 $554.50 $3,758.25 0.13% 59 0.06%
HARDIN $23,747.00 $23,607.69 $22,266.75 $69,621.44 2.48% 1084 1.17%
HARLAN $1,080.00 $7,859.50 $4,868.00 $13,807.50 0.49% 789 0.85%
HARRISON $5,648.00 $6,894.38 $4,574.00 $17,116.38 0.61% 292 0.31%
HART $3,862.47 $4,495.48 $12,772.00 $21,129.95 0.75% 313 0.34%
HENDERSON $10,375.50 $14,877.25 $4,375.00 $29,627.75 1.06% 1346 1.45%
HENRY $1,383.32 $6,521.25 $1,220.00 $9,124.57 0.32% 203 0.22%
HICKMAN ,$2,297.50 $1,326.63 $11,900.20 $15,524.33 0.55% 124 0.13%
HOPKINS $20,832.20 $15,330.41 $3,583.75 $39,746.36 1.42% 1193 1.28%
JACKSON .. $1,660.00 $3,762.50 $680.00 $6,102.50 0.22% 218 0.23%
JEFFERSON $51,521.50 $109,398.76 $44,314.25 $205,234.51 7.31% 27899 30.03%
JESSAMINE $6,205.20 $10,259.25 $23,681.00 $40,145.45 1.43%: 256 0.28%
JOHNSON $2,649.00 $4,589.50 ‘ $2,340.50 ‘ $9,579.00 0.34% 141’ 0.15%
KENTON $12,243.00 $39,977.75 $19,065.14 $71,285.89 2.54% 3386 3.64%
KNOTT $430.00 $3,898.25 $0.00 $4,328.25 0.15% 194 0.21%
KNOX $2,220.00 $8,331.25 $2,420.00 $12,971.25 0.46% ‘ ‘ 738 0.79%
LARUE $2,727.00 $1,844.25 $2,185.50 $6,756.75 0.24% 247 0.27%
LAUREL - $1 90250 $15 647 13 $824750 $25 797 13 092% 776 084%
LAWRENCE $2,028.00 $4,622.38 $1,166.00 $7,816.38 0.28% 58 0.06%
LEE $490.00 $1,493.25 $0.00 $1,983.25 ‘ 0.07% ‘ ‘ 296 0.32%
LESLIE $605.00 - $2,889.50 $75.00 $3,569.50 0.13% 201 0.22%
LETCHER $8,670.00 $4,123.38 $7,215.00 $20,008.38 0.71% 804 0.87%
LEWIS $2,543.50 $5,118.00 $1,755.00 $9,416.50 0.34% 101 0.11%
LINCOLN $2,675.00 $4,091.25 $9,071.90 $15,838.15 0.56% 214 0.23%
LIVINGSTON $880.00 $4,558.19 $1,310.00 $6,748.19 0.24% 113 0.12%
LOGAN $3,027.00 $5,551.25 $1,565.00 $10,143.25 0.36%; 346 0.37%
LYON

_____

$940.00 $3,522.38 $1,345.00 $5,807.38 0.21% 116 0.12%
MCCRACKEN $17,880.00$30,600.00 $21,592.50 $70,072.50 2.50% 2698 2.90%

MCCREARY$5,642.00$4,559.00 $2,698.00 $12,899.00 0.46% 474 0.51%
MCLEAN $1,880.00 $2,093 13 $898A6 $5,87t59 0.21 1 28 i O.03%
MADISON $7,275.00 $34,297.88 $7,890.00 $49,462.88 1.76%I 1104. 1.19%
MAGOFFIN $570.00 $2,357.38 $320.00 $3,247.38 0.12%, 110 0.12%
MARION $1,510.00 $4,225.13 $866.00 $6,601.13 0.24% 385 0.41%

___ ___

0 5i3 0.55%
MARflN$1,806.50$393.75$1 ,493O $6,693.25

O.24%
- i27 0.14%

MASON $6,834.00 $5,890.38 $2,494.00 $15,218.38 0.54%5 510 0.55%
MEADE $1,660.00 $8,864.50 $1,248.68 $11,773.18 0.42%i 571 0.61%
MENIFEE

______

$3,415.00$856.50 $685.00$4,956.50 0.18J 135 0.15%
MERCER $1,900.00 $6,243.13$3,575.00 $11,718.13 0.42% 86 0.09%
METCALFE $1,600.00 $1,908.25 $6,735.00 $10,243.25 0.36%T 120 0.13%

‘ ‘ ‘‘oL""
MONTGOMERY $11,152.50 $6,828.38 $3,520.00 $21,500.88 0.77% 890 0.96%
MORGAN $3,597.00 $4,571.25 $1,010.00$9,178.25 O.33 228f 0.25%
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NELSON $6,537.50 $10,519.17 $10,785.50 $27,842.17 0.99% 6461 0.70%
NICHOLAS $1,031.50 $2,335.38 $1,065.00 $4,431.88 0.16% 88± 0.09%
OHIO $6,580.00 $5,587.06 $9,645.50 $21,812.56 0.78% 320’ 0.34%
OLDHAM $6,982.63 $1,467.50 $10,250.13 0.37% 228 0.25%
OWEN $2,428.00 $1,481.88 $7,572.00 $11,481.88 0.41% 8 0.01%
OWSLEY $1,890.00 $1,159.73 $130.00 $3,179.73 0.11% 305: 0.33%
PENDLETON $1,439.00 $2,990.13 $1,644.50 $6,073.63 0.22% 85 0.09%
PERRY $10,932.50 $14,326.00 $5,689.00 $30,947.50 1.10% 2063 2.22%
PIKE $1,420.00 $15,801.06 $2,220.50 $19,441.56 0.69% 1242 1.34%
POWELL $3,715.00 $3,991.25 $190.00 $7,896.25 0.28%T ‘ 453
PULASI $3,802.50 $1 793 13 $300 $21 ,41 5.63 0.76%l 659

0.49%
0.71%

ROBERTSON $400.00 $400.00 $1,177.00 0.04% 20 0.02%
ROCKCASTLE $3,204.00 $8,995.88 $5,234.00 $17,433.88 0.62% 267 0.29%
ROWAN $11,962.50 $9,590.38 $4,835.00 $26,387.88 0.94% 830

363
0.89%
0.39%RUSSELL $4,585.00 $6,319.00 $1,800.00 $12,704.00 0.45%

SCOTT $3,353.50 $9,818.63 $9,242.64 $22,414.77 0.80% 476 0.51%
SHELBY $2,510.00 $11,346.25 $1,712.50 $15,568.75 0.55% 448 0.48%
SIMPSON $1,950.00 $6,353.88 $6,550.00 $14,853.88 0.53% 327 0.35%

--SPENCER $2000 $2,248.13 $530.00 $2,978.13 0.11% 33 0.04%
AYLOR $3,875.00 $5,4863 $1,909.00 $11,272.63 0.40% 303 0.33%

TODD $800.00 $3,162.50 $640.00 $4,602.50 0.16% 70: 0.08%
TRIGG $1,813.25 $4,905.87 $1,572.50______ $8,291.62 0.30% 134 0.14%
TRIMBLE $370.00 $1,890.00 $565.00 $2,825.00 0.10% 78 0.08%
UNION $4,525.50 $6,065.25 $24,616.89 $35,207.64 1.25%; 229: 0.25%
WARREN $7,924.00 $36,202.02 $2,437.47 $46,563.49 1.66%T 1380: 1.49%
WASHINGTON $405.00 $1,337.50 $325.00 $2,067.50 0.07% 123 0.13%
WAYNE $1,480.00 $4,256.88 $40.00 $5,776.88 0.21% 3551 0.38%
WEBSTER $4,388.50 $2,073.25 $21,332.00 $27,793.75 0.99% 132 0.14%
WHITLEY $9,626.50 $7,459.63 $939.00 $18,025.13 0.64% 841, 0.91%
WOLFE $965.00 $2,710.75 $80.00 $3,755.75 0.13% 290 0.31%
WOODFORD $1,972.00 $8,659.00 $4,362.81 $14,993.81 0.53% 175 0.19%
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TRIAL Dlvi. SION RESTRUCTURED
>- Ernie Lewis, Public Advocate

The Departmentof Public Advocacy has re
ceivedapproval from the Public Protectionand
RegulationCabinet and the Governor’s Office
for the restructuringof the Trial Division. Ad
ministrativeOrder 99-01 was effective Septem
ber 16, 1998. This administrativeorder accom
plishesseveralthings:

* It enables five additional DPA offices to
open in Owensboro,Paintsville, Columbia,
Bowling Green,and Maysville. These of
fices were fundedby the 98 GeneralAssem
bly, and will be opening during the next
sixteenmonths.

* It createsthe positionsthat will be neededto
staffthe five new offices aswell as the other
positions fundedin Plan2000.

* It abolishes the contract branch manager
position. John Niland, present Contract
BranchManager,will move into the newly
createdregional manager’sposition for the
Central Region.

* It establishesfive regions in the Trial Divi
sion. Theseregions are the West, Central,
North, East, and Bluegrass. These regions
will be managedby five regional branch
managerswho are supervisedby the Trial
Division Director. One additional regional
managerwill be hired.

* The biggestchangethe administrativeorder
will accomplishis the shifting to a regional
systemof contractcounty supervision. Pre
viously, regional managerssupervisedonly
full-time offices. Contract counties, now
numbering68, were supervisedby one con
tract branchmanager.Henceforth, regional
managerswill managean entire region, in
cluding full-time offices and contractcoun
ties alike. 119 countieswill be within this
structure. The exception will be Jefferson

County, which will be tantamountto its own
region. Meetings of the Trial Division will
involve the Trial Division Director, the five
regionalmanagers,the Capital Trial Branch
manager,and the head of the Jefferson
CountyDistrict PublicDefender’sOffice.

* This shouldresult in a higher level of super
vision.

* Regionalsolutionsto problemswill become
the norm. Regionalmanagerswill be more
familiar with judges, prosecutors,local de
fense lawyers, and other local situations
which will assistthem in managingtheir re
gions.

* GeorgeSornberger,Trial Division Director,
and JohnNiland, ContractBranchManager,
will be working on a plan to transition to
this new method for running the Trial Divi
sion.

* Following this article is DPA’s new organ
izational chart.

ErnieLewis, Public Advocate
100 FairOaksLane,Suite302
Frankfort,Kentucky 40601
Tel: 502 564-8006,#108; Fax: 502 564-7890
E-mail: elewis@mail.pa.state.ky.us*

C

C

Successseemsto be connectedwith ac
tion. Successfulpeoplekeepmoving.
Theymakemistakes,but theydon’t quit.

- Conrad Hilton
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PRERELEASE PROBATION - WHAT TRIAL
ATTORNEYS AND THEIR CLIENTS NEED To KNOW

> Joe Myers and Tina Scott, DPA Post-Conviction Branch

This is the secondin a seriesofarticles that TheAd
vocate will featurediscussingthe PrereleaseProba
tion Program createdby the 1998 KentuckyGeneral
Assemblyin NB 455. Thefirst article, in theSeptem
ber 1998 edition of TheAdvocate, by Vertner L.
Taylor, DeputyCommissionerfor CommunityServ
ices andLocalFacilities in the KentuckyDepartment
of Corrections, offered the Probation and Parole
perspectiveon this topic. It also presentedlegal,
procedural and administrativecomponentsof this
program.

No one can disputethat HB 455, with its many
changesand additions, will demandmore from
the criminal justicesystemandits participants.

A good exampleof this can be found in Section
119 of the Bill, which createdKRS 439.470,
better known as Prerelease Probation. The
statutory languageclearlystatesthat in order to
receive PrereleaseProbation, the inmate must
get approval from both the sentencingcourt and
the Department of Corrections. As Vertner
Taylor’s Advocatearticle noted, the Kentucky
Departmentof Correctionswill play a majorrole
in processingandapprovingrequestsby inmates
seekingreleasefrom prison.

In order to advise clients about PrereleasePro
bation accuratelyat the trial level, the criminal
defenselawyer needsto becomefamiliar with
the enabling legislation, the CorrectionsPolicy
and ProcedureCPP No. 27-11-02, the Ken
tucky Departmentof CorrectionsDOC Prere
leaseProbationRisk AssessmentScale and the
KentuckyDepartmentof CorrectionsCategories
of OffensesandPenalties,pursuantto CPP 15.2.
All of these,exceptfor the last, maybe found in
Mr. Taylor’s article beginningatpage50.

CorrectionsPolicy and Procedure,CPP 27-11-
03VIA.1., provides three criteria for the in
mate’sautomatic exclusionfrom beingconsid
ered for this program. This applieseven if the

sentencingcourt is inclined to grant relief, and
hasreferredthe inmaterequestto DOC.

The trial counselneedsto know thesethreecri
teria not only for accuratelyadvising the client,
but in somecases,for formulating a strategyof
damagecontrol to preservethe client’s eligibil
ity for PrereleaseProbation. In some circum
stances,the advocatemaywant to try to securea
negotiatedagreementwith the Commonwealth
recommendingPrereleaseProbationto the sen
tencingcourt after the inmate has serveda defi
nite amount of his/her sentenceand maintains
eligibility. However, if the client is not eligible
for probation, s/he won’t be eligible for Prere
leaseProbationeither.

Criteria #1-Victim killed or sustains serious
physical injury.

This appliesonly to the sentencesthe inmateis
serving when s/heappliesfor PrereleaseProba
tion, not for past indiscretionsalthough it may
be a factor in whetherthe client receivesa fa
vorablerecommendationfrom DOC.

Obviously, in somecases,the defenseadvocate
can do little or nothing to avoid this exclusion
from eligibility. On the otherhand, wherethis is
an issue as to whetherthe victim sufferedseri
ous physical injury, seekinga written favorable
finding by the court or negotiating an agreed
upon finding with the prosecutionand making
that a part of the PresentenceInvestigationRe
portmaykeepthe client’s eligibility alive.

Criteria #2-Outstandingfelony detainer.

If the client has an outstandingfelony detainer
placedagainsthim or her, s/hewill not be eligi
ble for the program. However, the client can
invoke KRS 500.110 for Kentucky Detainers
andthe InterstateAgreementon DetainersKRS C
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440.450 for out-of-state felony detainersas a
legal means to obtain a final disposition. The
Department’sPost-ConvictionBranch has pre
paredself-help packetson detainerswhich are
available at full-time DPA trial servicesoffices
andKentuckyprison law libraries.

Criteria #3-Client, as an inmate, commits a
major violation.

This is perhapsthe leastknown andmost insur
mountableof thesecriterion of exclusion. What
is a major violation? Chancesare, if your client
has neverservedtime in a Kentuckycorrectional
facility, s/hewill haveno ideaof the magnitude
of this factor.

To simplif’ this discussion,note the Categories
of Offensesand Penaltiesunder CPP 15.2, at
tached. Any offensesgreaterthanthosein Cate
gories 1 and 2 areMajor Violations for purposes
of excluding the client from ever beingconsid
eredfor prereleaseprobationduring the services
of his/hersentence. Things suchas violation of
mail or visiting regulations,bucking an inmate
line, failure to clean bed area or passbed area
inspection, fighting, physical actions or force
against another inmate where no injury has
occurred, abusive, disrespectfulor vulgar lan
guage directedtoward or about an employee,
visitor, or non-inmate,participating in a three-
way telephonecall, use of tobacco productsin
unauthorized areas, dismissed civil lawsuits
basedupon a finding that it is without merit or
factually fruitless are all Major Violations.

To be convicted of a violation, the prison
authoritiesneedonly presentthe prison adjust
ment committee"some evidence"of the viola
tion. See Wolfe v. McDonnell, 418 U.S. 539
1974. In otherwords, it doesnot takea lot. In
somecases,the inmatemaybesttry to negotiate
down to a minor violation, to preventautomatic
exclusion.
Unfortunately,oncethe inmategetsconvictedof
a major violation, his eligibility for Prerelease
Probationon the sentencebeingservedis termi
nated.

If the client is not excludedfrom consideration
for PrereleaseProbation by the court and by

DOC, then s/he must still receive a favorable
recommendationfrom DOC beforethe court can
grantrelief To get this recommendationseveral
conditionsmustbe met.

Criteria #1-Eligible for probation or shock
probation.

The client mustbe eligible for probationon the
sentencein which s/heis applying for Prerelease
Probation. Eligibility for probation is outlined
in KRS 533.060and shockprobationeligibility
is outlined in KRS 439.265. In addition, the cli
ent musthaveserved180 daysbeforebeingcon
sideredfor PrereleaseProbation.

Criteria #2-Home Placement Within Ken
tucky.

A fair readingwould infer this requiresa suit
able home placement,in the eyes of the DOC.
This is one areawheresomeindigent inmates,in
anticipation of seeking PrereleaseProbation,
may need the support of friends and family or
local social servicesagencies,such as halfway
housesas discussedin the statute.

Criteria #3-Low Category score on DOC
PrereleaseProbation Risk AssessmentScale.

The defenseadvocateis urgedto reviewthis risk
assessmentscalewith the client who would oth
erwise be eligible for PrereleaseProbation. In
manycases,the clientwill be able to providethe
attorneywith sufficientinformation to determine
whether s/he will fall into the low risk score
category. No low risk score,no PrereleasePro
bation. Moreover, the score is neither appeal
able nor grievable. CPP 27-1 1-02, VIB5.
Therefore, the advocateshould pay close atten
tion when addressing the PSI contents and
seeking clarification or perhaps seeking ex
pungementofjuvenile records.

The power of the PSI is overwhelmingin re
gardsto the Risk AssessmentScale. For exam
ple, your client was stoppedfor a traffic viola
tion as ajuvenile at age 16 and upon searchof
the vehicle is arrestedfor possessionof drug
paraphernalia. The chargesare later dismissed
via a diversion agreementbut the record is not
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expunged. At age 29 the client is arrestedand
convictedof Burglary Upon applicationfor
PrereleaseProbationthe client scoresoutsidethe
low categoryof-I to 6 becauses/he is given 3
points for age at first arrest, 3 points for prior
juvenile criminalhistory record,and4 pointsfor
recordof substanceabuseas ajuvenile for a to
tal of 10 points.

All of the above information could and usually
is reportedon the PSI and usedas errorlessin
formationby DOC. However,this incidentcould
be avoidedandthe client could havea scoreof-
1 and be an ideal candidatefor a favorablerec
ommendationif close and thoroughattention is
given to the PSIreport.

The Risk AssessmentScale contains vague,
open ended questionsthat leaves every client
otherwise eligible for PrereleaseProbation in
potential dangerof being given an unfair rec
ommendation. Once again, it should be noted
that the score in neither appealablenor griev
able. CPP27-11-02,VIB5.

Even if the client receivesa low scorerisk level,
s/hestill must receivea favorablerecommenda
tion from the Deputy Wardenor District Super
visor. SeeCPP 27.11-02VIc. This person
reviews not only the assessment,but also the
PSI and any prison programs the inmate has
completede.g.GED, Boot Camp or Substance
Abuse ProgramSAP. The decision to rec
ommend PrereleaseProbation or not is to be
made within 30 days of receiptof the risk as
sessmentscoreandreport.

If a favorable recommendationis given to the
sentencingcourt, it will be in the discretionof
the judge whetherto grantPrereleaseProbation.
If you are representingthe client at this stage,
you mightpoint out to the court all of the neces
sary stepsandscreeningyour client hassuccess
fully met just to get the favorablerecommenda
tion. You can alsoshowhow easyit is not to get
afavorablerecommendationfrom DOC.

If DOC decidesnot to give a favorablerecom
mendationin spite of the low risk assessment,
two considerationsmustbe recognized.

First, unlike the risk assessmentscore,which is
explicitly not grievablenor appealable,the Dep
uty Warden/District Supervisor’s decision ap
parently can be reviewed. Therefore, the client
should appealany unfavorabledecisionthrough
the prisonreviewprocedures.

Secondly, CPP 27-11-02V specifically states
DOC Policy as follows:

It is the policy of Correctionsthat inmates
who receivea low scoreon the risk assess
ment scale shall be given a favorable rec
ommendationfor PrereleaseProbationto the
sentencingcourt.

In essence,this written policy should be fol
lowedby DOC exceptin extraordinarycircum
stances. It should be viewed as the rule, not the
exception.

While trial defenseattorneysoften have many
otherissuesandconcernsto addresswith andon
behalfof their client, it would be unfortunateto
ignore the potential that PrereleaseProbation
may offer some clients. For some clients, as
with probation, it will be a non-issue. For other
clients, how the attorney negotiatesand advo
cates for the client behind the scenesof the
pendingchargemay prove crucial. Still, others
will benefit from an understandingof what goals
they must attain during their first year in prison
in order to remain eligible and qualif’ for Pre
releaseProbation.

It is still too early to measurethe overall impact
this legislationwill have on the courts,the cli
ents, DOC and the public. It is not too early,
however,for the defenseadvocateto arm his/her
client, wheneverpossible,with this additional
opportunityfor liberty.

JoeMyers, AssistantPublic Advocate
Tina Scott, Paralegal
Post-ConvictionBranch
100 Fair OaksLane, Suite 301
Frankfort, Kentucky40601
Tel: 502 564-3948;Fax: 502 564-3949
E-mail jyers@rnail.pa.state.ky.us
tscottmail.pa.state.ky.us*

Page32



CATEGORY I Minor Violations

MINIMUM MAXIMUM
OFFENSE PENALTY PENALTY

1. Faking illness or injury
2. Improper or unauthorized une of or posseanion

of state equipment or materials
3. Possession of money less than $20 in escens

of amount authorized
4. Illegal ponseonion of canteen Iicketn
5. Littering
S. Improper or unauthorized use of a lelaphone
7. Improper use of a pass
E. Illegal possession of any item or quantities not

on an authorized property list
9. Failure to have and display ID. card as required

by institutional policy
10. Failure to abide by any published institutional

schedule or documented rule
11. Violation of institutional dress cede
12. Unauthorized removal ot food from any food

service area
13. Abusive or vulgar language

CATEGORY II Minor Violations

1. Foasession of contraband
2. Disruptive behavior

CATEGORY III Major Violations

1. Interfering with an employee in the performance
of his duty

2. Refusing or failing to obey an order
3. V’rolahon of mail or visiting regulations
4. Breaking or entering into another inmates locker,

room, call or living unit
5. Unencused absence from assignment
B. Refusing or tailing to carry out work assignment
7. Bucking an inmate tine
8. tnvolvemant in the writing, circulating or signing

of petitions which could lead to disrupiton of
institutional operations

9. Failure to clean bed area or pass bed area
inspection

10. Unauthorized changing of bed auuignmest
11. Fighting, physical action or force against

another Inmate where no injury has occurred
t2. Ineicting injury to self
13. Chargisg another inmate fur any services
14. Violation of the Furlough Code of Conduct
15. Being isa restricted or unauthorized area
16. Unauthorized communication between inmates
17. Forgery
18. Violating a condition of any outside work detail
19. Failure to abide by penaffies imposed by

Adjustment Committee, Adjustment Officer or
Unit Hearing Officer

20. Abusive, disrespectful or vulgar language
directed toward or about an employee, visitor,
or non-inmate

21. Lying to an employee
22. Unauthorized communication with any member

of the public or staff
23. Conviction fur any Category I or II Offense twice

within 90 days
24. Participating in a three-way telephone call
25. Use of tobacco products in unauthorized areas

CATEGORY IV Major Violasonsj

1. Aasautt or physical actions or force resaeing is
Injury to another inmate

2. Unauthorized use of drugs or intoaicante
3. Rafueing or falling to submit to a drag urinalysis

test within three 3 hours
4. Interfering with the taking of a drug urinalysis

test, breathalyzer or search
5. Smuggling of contraband tiaras into, out of or

edhie the institution
6. Engaging in estortion or blackmail
7. Refusing or failing to comply with institutional

count or lockup procedures
5. Nonviolent demonstration or inciting a nonviolent

demonstration that could lead to a disruption of
iretitofionat operations

9. Unauthorized absence from the institution
10. Negligent or deliberate destruction, alteration or

defacing of state, personal, or community
property of lass than $100 in value

II. Obtaining money, goods, privileges, or services
under false pretenses

12. Inappropriate sevual behavior
13. Gambling or possession of gambling paraphernalia
14. Stealing or possession of stolen petsonal, state,

or community property under $100
15. Unauthorized transfer of money or property
16. Fossesnion of tattoo or body-piercing paraphernalia
17.
15. Misuse of authorized or issued medication
19. Making threatening statements
20. Refusing to submit to a breathalyzer or search
21. Pursuing or developing a relationship that is

unrelated to correctional activities with a non-inmate
22. Possession of drug paraphernalia
23. Stalking
24. Cruelty to animals

CATEGORY V jMajor Vrolaitonsj

1. Negligently or deliberately destroying, altering or
defacing of state, personal, or community property
valued at $100 or more

2. Destroying or tampering with life safety equipment,
locking or security devices

3. Eluding or resisting apprehension
4. Loan sharking. collecting or incurring dabta
5. Stealing or possession of stolen pernosal, state

or community property over $100
6. Bribery
7. Tampering with physical evidence or

hindering an ivveshgat ion
8. Using mall to obtain money, goode or services

by fraud
9. Displaying gang paraphernalia

CPP 15.2 Effective Date - January 9, 1998

MINIMUM MAXIMUM
OFFENSE PENALTY PENALTY

CATEGORY V Major Violations continued

10. Involvement with gang activity 4 9

CATEGORY VI Major Viobtionsj

1. IscitIng to or rioting B 10
2. Escape B 10
3. Deliberately or negligently causing a tire B 10
4. Fosseoaisn or promoting of dangerous contraband B 10
5. Fosseasion of money $20 or more in escess of

authorized amount where possession of money
is authorized B 10

B. Possession of tokaeo or money where
not authorized B 10

7. Pcasession of staff uniform clothing or
uniform related items B to

B. Taking property by force or threat of torce B 10
9. Using an authorized object as a weapon or to

facilitate escape B 10
10. Refusal to submit to medical tasting B tO
11. Creating or cauvivg a health hazard B 10
t2. Enforcing or threatening gang activity B 10
13. Inappropriate sasual behavior with another person B 10
14. Tattooing or piercing seff or others or allowing

see to be tattooed or pierced B 10

CATEGORY VII Major Violations

1. Assault or physical action against an employee
or non-inmate 11 11

2. Assault or force resulting in the death or serious
injury of another inmate 11 11

3. Sessal assault 12 12
4. Assault or physical action resulting in the death

or injury of an employee or sos-inmate 12 12
S. Hostage tabsg 12 12

OISMtSBED LAWSUITS

1. An inmate who has tiled a civil ection that results in dismissal by a court based upon a finding
that the action is malicious or harassing, or that it iswithoal meritorfactualtylrivofoua shaH be
charged with violating this section. which shall baa major offense, and issued a disciplinary
report.

2. It the Adjustment Committee or Adjastment Officer ends the inmate guitty of this offense, the
punishment shall be the forfeiture of one hundred eighty 1BOj days of non-restorable goed
time.

3. All other provisions of this policy shall apply to any such charges.
4. For classification purposes, this offense shall beconsidered at the level ofa Category VI. The

penalty imposed shall also apply toes inmate serving a life sentence for record heaping and
classification purposes.

INCHOATE OFFENSES

1. A person moy befousd guilty of an offense listed in this policy if he:

a. Attempts to commit the offense:
b. Solicits another or others to commit the offense:
c. Conspires with another or others to commit the offense:
d. Aids the action of another or othem in commining the offense.

PENALTY CODE - GENERAL PRINCIPLES

1. Two 2j penaaies may be assessed for each offesse an long as one jt penalty is penalty 1
through 5.

a. Disciplinary segregation may be ordered to be served connecuevelytor each offense.
b. Time spent in dstentisn shall be credited against anysubeequent sentence iwposed.
c. If two 2 minor viobtions are committedwittdn ninety 90 days the penaay range for 11w

second offense may be increased from 14102-7.

PENALTtES

Reprimand and warning.
Restriction of privileges not to eoceed sin jffj months, eoctuding oserciae periods. The shalt
noteaclude restriction from uncut recreationaltacilitiason the institution.
Estrsdutyanoignmentforaspecihc period of itmenottu eoceedfurty 40 hours.
Restitution.

The Adjustment Cornmiffee, Adjustment Officer, or Unit Hearing Officer may order restitution
in cases of:

a. destruction, injury, improper use, removal or theft of property of the state, employees,
visitors or of her israel es:

b. see-infliction of injury or faking itlnese or injury:
c. inffiction of injury to ofhero:
d. obtaining money, goods, privileges or services underfalue pretenses:
a. reimbursement of laboratory fees for drug tasting.

5. Loss of privileged housing or meritorious living condffions.
B. Assignment to disciplinary segregationfora masimum of Iffieen tS days. each offense.
7. Lossof up to oioty 80 days good time, each offense.
B. Lose of up to laity jBoj days good time and assignment to disciplinary segregstion for a

masimam of forty-five 45 days, each offense.
9. Lose of up to ninety 90 days good time and assignment to disciplinary segregation fur a

masimum of sinty jeoj days, each offense.
10. Loss of up to one hundred eighty jf 80 days good time and assignment to disciplinary

segregationfora masimum of ninety 90 days. each offense.
ft. Loss ot up to two 2j years nun-restorable good time and assignment to disciplinary

segregatiunfora masimum of one hundred eighty 180j days, each offenae.
12. Lose of up to four 4 years sun-restorable good time and assignment to disciplinary

segregation for a masimumof one jl year, each offense.

REDUCTION IN SENTENCE TO DtSCIPLINARY SEGREGATION

The Classification Committee mey recommend a reduction of disciplanry segregation time to the
Warden as provided in CFF 10.2.

1. Criteriator reductioe shall be contained in CPF 10.2.
2. The Warden. or Institutional Duty Officer. may reduce disciplinary segregation lime in an

emergency situation if cell speca is needed.

SUSPENSION OF SENTENCE

A sentence or any part of a sentence may be suspended fore period of up louis B months as
provided in CPF 1 5.B.

NOTIFICATION TO INMATES ANO STAFF

Inmates end staff shall be notffed of changes in this policy. An inmate shalt be notified of the
changes as pert of the orientation process upon reception af all institutions. Copies of changes
shall be posted in areas accvssible to inmates and ataff.

Categories of COMMONWEALTH OF KENTUCKY

OFFENSESAND PENALTIESW
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1 4
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NEW LEGISLATION CONCERNING
DISTRICT COURT PRACTICE

> Jeff Sherr, Assistant Director
Education & Development

In addition to the landmark changesregarding
circuit courtpractice,thereare a numberof new
laws affecting district court practice enactedby
the GeneralAssembly in the 1998 session. All
of the statutes listed below are alreadyin effect.
Changesareorganizedby topic.

Drug Testing as a Condition of Bail

UnderKRS 431.5204 andKRS 431.5254, if
a person’srecord indicatesa history of drug or
alcohol abuse,the court mayorder the personto
submitto periodic testing as a condition of bail.
The court may order the personto paya fee up
to the actual costof the testing. If the personis
indigent, the fee maybe waived by the court. In
the eventof a violation, the court may change
the conditions imposed or forfeit the bond in
wholeor in part.

Crime Victims

The definition of a "victim" under KRS 421.500
is expandedto include individuals who suffer
direct or threatenedphysical, financial or emo
tional harmas a resultof stalking, unlawful im
prisonment,useof a minor in a sexualperform
ance,unlawful transactionwith a minor in the
first degree, terroristic threatening,menacing,
harassingcommunications,and intimidating a
witness. Under subsection6, these "victims"
shall be consultedby the prosecutoron the dis
position of the case including dismissal, any
conditionsof release,anegotiatedpleaandentry
into apretrial diversion.

KRS 346.060is amendedto five yearsafter the
occurrenceof criminally injurious conductfor a
victim to entera claimunderKRS 346.050.

Under KRS Chapter532, restitutionshall be a
part of pretrial diversion,probation,shockpro-

bation, conditional dischargeof otheralternative
sentences.Restitutionmay not be waived by the
court. The court shall not releasethe defendant
from probationuntil restitutionhas beenpaid in
full even if this exceedtwo years. KRS 533.020
4. KRS 533.030 3 is amendedto allow
clerksto assessa 5% fee on the restitutionpaid.

Hate Crimes

A new sectionof KRS Chapter525 is created
regardinghate crimes. Menacing,criminal use
of noxious substance,criminal possessionof
noxious substance,unlawful assembly,disor
derly conduct, harassmentand sodomy in the
fourth degreejoin a numberof felony offenses
as crimeswhich maybe found by thejudgeto be
hate crimes. The judge shall determineby a
preponderanceof the evidenceif the person in
tentionally committed the underlying offense
becauseof race, color, religion, sexualorienta
tion, or national origin. Sucha finding may be
utilized as the sole factor for denyingprobation,
shockprobation, conditional dischargeor other
form of non-impositionof a sentenceof incar
ceration.

New MisdemeanorOffenses

Attemptingto Elude is raisedto a Class B mis
demeanor. It is a ClassA misdemeanorif the
personwas fleeing the commissionof a felony
offenseandis chargedandconvictedof that fel
ony. KRS 189.99019.

Criminal Gang Recruitment is created under
KRS Chapter506 for soliciting or enticing an
other personto join a gang, or intimidating or
threateninganother person becausethe other
person:a refusesto join a criminal gang; b
has withdrawn from a criminal gang: or c re
fusesto submitto a demandmadeby a criminal

Page34



TheAdvocate,VoL 20, No. 6 November 1998

gang. This is a Class A misdemeanorfor the
first offense, and a Class D fclony for subse
quent offenses. "Criminal gang activity" is de
fined as a group of five or more personshaving
four or more of the following a self-
proclamation;b a commonname:c common
identifying hand or body signs or signals; d a
common identifying mode, style, or color of
dress;e an identifying tattoo or body marking;
f an organizationalstructure, overt or covert;
g ade factoclaim of territory or jurisdiction; or
h an initiation ritual.

Fleeingor EvadingPolice in the SecondDegree
replaces KRS 520.100 formerly Resisting an
Order to Stop Vehicle. A person is guilty of
this offensewhen while operatinga motor vehi
cle with intent to elude or flee, the person
knowingly or wantonly disobeys a recognized
direction to stop his vehicle, given by a person
recognizedto be a peaceofficer. This offenseis
aClassA misdemeanor.

Hunting under the Influence is added to KRS
Chapter150. "A person shall not take or at
tempt to take wildlife with a firearm, bow, or
crossbow, if the personis manifestlyunder the
influenceof alcohol or anycontrolledsubstance,
andthe person:a mayendangerhimselfor her
self or other personsor property; or b is en
gaging in any behavior specifiedin subsection
la to d of KRS 525.060." This offense is
punishableby $25-$200 fine and/or up to six
monthsimprisonment.

Driving Under the Influence

KRS 189A.0l0 is amendedto apply a minimum
sentenceof seven days for DUI in the first de
greeif the personhas a BAC of 0.18 or higher.
DUI in the third degreewith a BAC of 0.18 or
higher is now a ClassD felony.

Theft by Deception

Under KRS Chapter455, now a summonsshall
be issuedbefore an arrest warrant in theft by
deceptionunder $100 cases,unless the issuing
judge determines that based on previous of
fensesor chargesan arrest is necessaryto rea
sonablyassurethepersonsappearance.

Fees

KRS 439.315 2b is amendedto raised the
maximummisdemeanorsupervisionfee to $500
per year.

KRS 24A. 175 lc is amendedto increase
districtcourt coststo $67to coverthe increasein
the victim compensationfund.

Criminal Garnishment

New sectionswere added to KRS Chapter532
permitting the court to order criminal garnish
ment for fines, court costs,restitution,andreim
bursementcharges.The prosecutormayalso file
lien documentsfor moneys to be restoredto a
crime victim. This lien shall bearinterestat the
samerate as a civil judgment unlessthe court
ordersinterestshall not be awarded.

Reimbursement for Cost of Incarceration

A new sectionwas addedto KRS Chapter532
permitting the court to order a personto reim
burse the local governmentfor the cost of his
incarceration and medical services received.
The court shall considerthe convictedperson’s
ability to pay all or part of the reimbursement.
The courtmayusecontemptsanctionsto enforce
its order.

Public Advocate Administrative Fee

The administrative fee under KRS 31.051 was
raised to $50 plus a $2.50handling fee. If this is
not paid, the court’s order is subject to a civil
judgment.

Jeff Sherr, AssistantDirector
Education& Development
P.O. Box 154
Stanford,Kentucky 40484
Tel: 606 365-8060;Fax:606 365-7020
E-mail: jsherr@mail.pa.state.ky.us
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CAPITAL CASE REVIEW
> Julia Pearson,Paralegal

DPA Capital Post-ConvictionBranch

UNITED STATE SUPREME COURT
CERT GRANTED

Conn v. Gabbert,cert. granted
October5, 1998

Questionspresented:

Does a prosecutor violate an attorney’s rights
underthe FourteenthAmendmentby causing the
attorney to be searchedat the time his client is
testifyingbeforeagrandjury?

If the answer to the first question is "yes," was
such a right on the part of the attorney clearly
establishedin March, 1994?

Strickler v. Greene,cert. granted
October5, 1998

Questionspresented:

Whether the State violated Brady v. Maryland,

373 U.S. 83 1963,andits progeny.

If so, whether the State’s non-disclosure of
exculpatoryevidenceandthe State’srepresentation
that its open file contained all Brady material
establishestherequisite"cause" for failing to raise
aBradyclaim in stateproceedings.

Whether petitioner was prejudiced by non
disclosure.

Calderon v. Thompson,cert. granted
August4, 1997

Decision below: 120 F.3d 1045 9th Cir. 1997
enbanc

Questionspresented:

Can a state inmate evade the restrictions on
successivehabeaspetitionsby pursuinga claim of
newly discoveredevidence through a motion to
recallthe mandate?

Does the Ninth Circuit havejurisdiction to rehear
en bancamotion to recall the mandate,whenthat
motion is the functionalequivalentof arequestfor
permissionto file a secondhabeaspetition, when
28 U.S.C. §2244b3 E expressly precludes
rehearingon thedenialof sucharequest?

Additionally, the Court requestedthat counsel
briefthe question:

Did the Ninth Circuit, sitting en banc, err in
concludingthat the three-judgepanel"committed
fundamental errors of law that would result in
manifest injustice" sufficient to justify recalling
themandate?

Hopkins v. Reeves,cert. Granted
September29, 1997

Decisionbelow: 102 F.3d977 8th Cir. 1997

Questionspresented:

The opinion of the Eighth Circuit Court of
Appealscreatesa direct andadmittedconflict with
the opinion of the Ninth Circuit Court of Appeals
in Greenwaltv. Ricketts,943 F.2d 1020, 1029 9th
Cir. 1991,whichrequiresresolution.

May a federal court requirea state court, in a first
degree murder case being prosecutedunder a
traditional felony murder theory, to ignore state
substantivelaw and instruct its guilt phasejuries
on lesser homicide offenses which have never
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beenrecognizedas lesserincludedoffensesof first
degree felony murder, in order to satisfy this
Court’s ruling in Beckv. Alabama?

Is the rule announcedby the circuit court a "new
rule" under Teague v. Lane, 109 S.Ct. 2934
1989?

Hohn v. UnitedStates,cert. Granted
October31,1997

Decisionbelow: 99 F.3d892 8th Cir. 1996

Questionpresented

In light of the fact that the Court of Appeals
denied the petitioner’s requestfor a Certificateof
Appealability, does this Court havejurisdiction to
grant certiorari, vacate,and remandthis caseper
the suggestionof the ActingSolicitorGeneral?

AWAITING DECISION

Calderon v. Ashmus,arguedMarch24, 1998

Decisionbelow: 123 F.3d 1199 9th Cir. 1997

Questionspresented:

Doesthe EleventhAmendmentbar coercivesuits
that seekto preventstateofficials from advocating
their viewson disputedissuesof law thatwill arise
andbe adjudicatedin the regular courseof habeas
litigation?

Doesan injunction barringoneparty from seeking
favorablejudicial rulings on disputedquestionsof
law and procedureconstitute an impermissible
viewpoint-specificrestrainton lawful advocacy?

KENTUCKY SUPREME COURT

Harperv. Commonwealth,--- S.W.2d
rendered September3, 1998

MAJORITY: Graves writing, Stephens,
Johnstone,Wintersheimer
MINORITY: Stumbo writing, Cooper,
Lambert

Eddie Harper was convicted and sentencedto
death for the murderof his adoptedparents. The
convictions and sentencewere affirmed in 1985.
Harper v. CommonwealthhereinafterHarper I,
Ky., 694 S.W.2d 665 1985. On August 28,
1986, Harper filed an RCr 11.42 motion in the
circuit court, which was denied in December,
1996.

FAILURE TO HOLD AN
EVIDENTIARY HEARING

On appeal, Harper argued that his claims of
ineffective assistanceof trial counselcould not be
determinedfrom the face of the record. The
SupremeCourt addressedthis issueas it analyzed
eachof Harper’sotherissues.

IAC--NO INDEPENDENT
MENTAL HEALTH EXPERTS

Prior to trial, Harper was evaluatedat Kentucky
Correctional Psychiatric Center KCPC by
psychiatristPran Ravaniand psychologistDennis
Wagner. Although counsel told the trial court
severaltimesthathe woulddecideafter he sawthe
KCPC reportwhetherto haveHarperexaminedby
an independentexpert,he chosenot to do so.

At trial, both KCPC personneltestified for the
defense that Harper had schizophreniform
disorder,but neithertestified that theyfelt Harper
lacked substantial capacity to appreciate the
criminal natureof his acts or that to conformhis
conductto therequirementsof the law.

Harper arguedthat an independentexpert was
necessaryto assistcounselin decidingwhetheran
insanity defense was appropriate, to aid in
presentingthe defenseandin presentingmitigating
evidence.Harper, slip op. at p 2, citing Binion v.
Commonwealth,891 S.W.2d383 Ky. 1995;Ake
v. Oklahoma, 470 U.S. 68 1985; Hunter v.
Commonwealth,869 S.W.2d719 Ky. 1994.

The court felt that the question was different.
Harper had retainedhis trial counsel; thus, the
questionwas not whether the trial court had the
responsibility to provide an expert, but whether
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counsel was ineffective in failing to retain an
expert to assist in preparationand presentationof
his defense. Trial counsel’sstrategywas proper;
he decided to wait on the KCPC results before
determining whether he should have Harper
examinedby an independentexpert. The KCPC
report showedthat Harperdid sufferfrom amental
illness; the psychologisttestified that the mental
illness was presentat the time of the murders;
thus, counsel’sdecisionwas reasonableunder the
circumstances.Harper, supra,at p. 2.

FAILURE TO REQUEST FUNDS
FOR AN INDEPENDENT EXPERT

Harper argued that trial counsel had several
alternativesin order to obtain funds for an expert,
from declaringHarperindigent to requestingfunds
pursuant to KRS Chapter 31. The Court said
nothing in the record indicated counselwas in
effectiveby failing to requestfunds.Harper, at 3.

USE OF EXPERTS TO PRESENT
DEFENSEEVIDENCE

Counsel did not question Dr. Ravani regarding
whether Harper met the statutory standardsfor
competencyto standtrial under KRS 504.0401.
He also did not have Harper testify during the
competencyhearing.

During the competencyhearing, Dr. Ravani did
tell the trial court that Harper met the statutory
definitionof competency.BecauseHarpertestified
at the competency hearing and the trial, the
Supreme Court found "no benefit" from having
him testifyatthe competencyhearingalso. Id.

The record refutes Harper’s allegation that trial
counseldid not usethe KCPC witnessesto explain
how Harper’s behaviorresulted in two murders.
Furthermore,both Ravani and Wagner testified
howHarper’s mentalillness relatedto his conduct
andtheproblemshe experienced.Other witnesses
testified about Harper’s mental stateandbehavior
aroundthe timeof themurders.Id.

Further, the record shows that counselpresented
expert and other mitigating testimony at the
penaltyphase.Id.

SUPPRESSIONHEARING

During the suppressionhearing, Harper testified
that he could not rememberwhetherhe had been
readhis rightsprior to giving afull confession,but
that whenhe askedfor an attorneybeforesigning
the waiverof rights form, the police told him that
an attorney would only take his moneyand that
Harper shouldjust sign the form. He confessed
not only to the police, but alsoto severalpersons
at the police station and to others in telephone
calls. SeveralCommonwealth’switnessestestified
that Harperhad been Mirandized at least twice
beforebeingquestioned.

The Supreme Court was "unpersuaded" that
Harper’s confessionwas not voluntary becauseof
his mental illness. Further, the issuewas resolved
on direct appeal,and apparentfrom the record.
Harper, at4, citing Harper1, 694 S.W.2dat 669.

PREPARATION FOR PENALTY PHASE

In his brief, Harperarguedthat atthe time counsel
was preparing nonstatutory mitigating evidence
for trial, he did not consult various publications,
nor did he presentavailableevidence. The Court
found "completely irrelevant" "the ‘myriad of
resources’ available, in part because appellate
counseldid not statehow trial counselcouldhave
used them. Further, counseldid present"many
positive aspects"of Harper’s life during the guilt
phase. "[A]ll evidenceintroduced in the guilt
phasemay be consideredby the jury during the
sentencingphase." Id., citing Moore v. Common
wealth,771 S.W.2d34 Ky. 1988.

STRICKLANDSTANDARD

The Supreme Court noted that appellate courts
"must be especiallycarefulnot to second-guessor
condenm in hindsight the decision of defense
counsel. A defense attorney must enjoy great
discretion in trying a case,especiallywith regard
to trial strategy and tactics." Although a post-
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conviction appellatecourt "might not necessarily
agreewith trial counsel’s trial strategyand may
likely haveemployedother tactics," in light of all
the circumstances,counsel’sperformancewas not
outside the Strickland v. Washington,466 U.S.
668 1984, standardof ineffective assistanceof
counsel.Harper, at 5.

The Courtnotedonceagainthat RCr 11.42cannot
be usedas avehicleto claim ineffective assistance
of appellate counsel. Id., citing Vunetich v.
Commonwealth,847 S.W.2d 51 Ky. 1992;
Commonwealthv. Wine, 694 S.W.2d 689 Ky.
1985.

Finally, Harper’s claim that post-conviction
counselwas ineffective was not preserved. The
Court found no palpable error, and that the claim
was thus not reviewable on appeal. Id., citing
Todd v. Commonwealth,716 S.W.2d 242 Ky.
1986. Further, the Court found thatthe argument
was without merit. Id., citing Coleman v.
Thompson, 501 U.S. 722 1991; Murray v.
Giarratano,492U.S. 11989.

DISSENT

JusticeStumbo, jointed by Justices Cooper and
Lambert, wrote that the issuesraised in Harper’s
RCr 11.42 motion on should not have been
disposedof without a hearing. She found it
"difficult to understand" how the Court could
speculatethat trial counsel’sdecisionnot to seek
additional mentalhealthexpertswas trial strategy
without having a hearingin which counselnoted
that trial strategy,not financial constraintsor an
assumptionthatthe testimonyof theexpertswould
be morepositive than it was the reasonwhy no
other experts were presented. With the facts
presentedon appeal,the Court couldjustas easily
have found that counsel did not do a full
investigation,or that counseldid not know howto
presentevidencein orderto fully develophis case.
Harper, at6.

Julia Pearson
Capital Post-ConvictionBranch
100 Fair OaksLane,Suite301
Frankfort,Kentucky 40601
Tel: 502 564-3948;Fax: 502 564-3949
E-mail: jpearson@mail.pa.state.ky.us
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TEN THOUGHTS ON TECHNOLOGY AND THE
DEFENDER ADVOCATE INTER&cTIvE

‘- Michael Losavio

Defenderlegal work is a furnace for advocacy.
Extraordinaryissuesareoften mixed in with the
mundane,giving the advocatepracticeopportu
nities private civil counselmay see but rarely.
Professionalismissues, such as attorney-client
relations,eruptat extremes.And, of course,your
sense of self is always tested in the barrage
challengingwhy you do whatyou do. Don’t you
love it?

Accompanyingthis is the mind-numbing detail
work of legalpracticethatmustbe donefor each
and everycase.Especiallyconsideringwho you
represent,crossingevery "t" and dotting every
‘i" can becomeof manifestimportancein seem
ingly minor circumstances.Technologysuppos
edly can help with this. Computersshould help
with mind- numbingwork as, well, theyhaveno
minds to numb. That simple fact gives them
greatutility in the informationworld.

But for this to work, you haveto useyour mind.
Planning for technology is crucial if you are
going to try somethingnew. And the planning
you needto do is not just an analysisof techni
cal specifications,like processorspeedsor RAM
capacity or hard disk size. It is an analysis of
what you do as an advocate.Technologyis just
a tool, with computertechnologya tool just as
your pen and legal padare tools. If it can’t help
you, tossit.

A rather remarkable exemplar of technology
planninggenerallycan be found at , the Web site
for the Strategic Information Technology Plan
for the Commonwealthof Kentucky "SITP".
The "vision" thereinfor information technology
for the Commonwealth includes two crucial
points, that 1 the focus is on the customerand
2 technologyshould help you do your work
better. These may seemself-evident, but tech
nologyprojectsare legendaryfor doing neither.

For you as an advocate,the stakesaremorethan
just financial loss; life andliberty areon the line.

Given theseconsiderations,I’ve tossedout ten
points for both of us, you andme, to think about
as to the better use technologyfor advocacy,
whetherits betteruseof your word processoror
implementationof a state-wide case manage
ment system.Some of thesepointsconflict with
one another, but that is their nature,and mine.
What do you think about technologyand your
legal practice?Let me know your thoughts,and
responses,at talkback@losavio.net.

Thought Group One
1. You come first. You, not the machine,
come first. The technology hereinafter
"techno" must provide a net benefit that helps
you in someway. If you are tired and stressed,
you suffer, your work suffers,justice suffersand
your client suffers. Insist that the technology
give you what you need. Insist on proof that it
givesyou what you need.And if you don’t quite
know what you need,figure that out first.

2. Your mission comes first. Your mis
sion, not the machine,comesfirst. Did I say you
camefirst? Hmmm? Well, putting that conflict
aside for a moment, you still must insist that
what the technodoesconformsto andpromotes
your mission. Otherwise, why bother? Of
course,that assumesyou havea firm vision, a
firm graspof your mission. If not, andthat’s not
unusual,then some thoughton that, and discus
sion with your colleagues,shouldhelpyou grasp
that missionandmeasurethe machineby it.

3. Your client comes first. Your client,
not the machine,comesfirst. If not for the client,
whyare youthere?Will the technoimprovecase
representationor simply divert resourcessoyou
will havenicer-looking documentsand reports?
This is akey analysisyou mustdo.
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But it isn’t an easyanalysis.The law is an enter
prise endeavor;it involvesyour client, you, your
"firm," the prosecutor,the Commonwealth,the
trial judge, the appellatejudges, and so forth.
Representingyour client well means dealing
with the entire enterpriseof the law. Thus nicer-
looking documentsmight be important in main
taining credibility with the court and assuringa
thorough appreciationof the argumentyou are
making,whetherby the trial judge or on appeal.
Clear managementreports’might be important
for the "firm" to know that you’ve been given
too manydifficult casesat onceandthat relief is
in order. What may seem like an irritating new
task early in a casemay produce tremendous
benefits later; this really does require careful,
consideredthought.

Oh, andhow can I put the client, the missionand
you, the advocate,all first? Becausethat’s where
they all belong.Let me know your thoughtson
reconcilingthis, if that’sneeded,at

Thought Group Two

4. It’s not you, it’s the technology’sfault.
Rememberthat technowouldbe thoughttreach
erousif technothoughtat all. With millions of
transistorson Pentium computerchips andmil
lions of lines of code in Windows 95, it’s amaz
ing they work at all. Technomustwork for you
andfit smoothlyinto your needs.When it does
n’t work well, especiallyafter you’ve done your
part, it’s the technothat’sbad. Sendit back!

5. It’s not rocket science, but it’s not
easy.RememberFrenchclass?LearningFrench,
or Spanishor any humanlanguage,is a lot, lot
harderthan learning computerapplications,but
with Frenchyou spentat least an hour eachday
for years simply to mastera menu in a restau
rant. Evenwith good techno,you haveto invest
significant time in training andpractice. Be Pa
tient!

6. These are some really powerful ro
bots, and they can do wonderful things. After
all that, pleasebelieveme when I tell you these
systemscan have wonderful benefits for your
practice. You just haveto delve into how you
practice and match the robotic efficiency of

technowith your needsand what you do. If you
could fetch recentslip opinionson-line and save
ten minutes of fumbling and searching,that ten
minutesfor additional reflectionon the casewill
producebetterwork. Techno- Use It!

Thought Group Three

7. Do you know your goals for your
practice and the principles enunciating those
goals and the parameters for achieving them?
Looping back, planning sometimesseemsim
possible in the practice furnace. But, again, if
you are to bring togetherthe items above in an
effective manner, that planning must be done.
It’s tough andirritating, but so is legal practice.

The SITP for the Commonwealthset out as
guiding principles for techno that I it support
the businessobjectivesof the Commonwealth,
2 Commonwealthbusinessshouldbe conducted
electronically, 3 information is a strategic re
source,4 technoshould be used from an enter
prise perspectiveand 5 electronic information
shouldbe accessiblebut secure.

These principles hold equal applicability for
you, but I would addthe professionalrules that
bind us, including the ethical rules andresponsi
bilities governing us. Articulating theseprinci
ples is difficult and time consuming,but it as
suresimportantissuesaren’t ignoreduntil it’s too
late.

8. Have you set out objectives in your
practice that are objectivesfor techno?Again,
the SITP can be useful for your considerationof
technoobjectives.Oneof its first objectivesis to
"Assessbusinessprocessesfor effectivenessbe
fore applying [technol solutions.", or, in other
words, assesshow you practice. Other main ob
jectives are to promote electronic communica
tion and businesstransactions.Do you think
theseare reasonablefor what you do? Haveyou
thoughtaboutthis before?

9. What strategieswill accomplish these
objectives?The strategiesfor accomplishingthe
objectivesthat servethe principles that enunci
ate the vision are the hardgrunt work of imple
mentation.Strategiescan dissolve into an unre
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alistic morass,like swallowing a spiderto catch
a fly, but, properly implemented,are the best
way to minimize risk and assuresuccess.When
you have time, you plan your casestrategy;so,
too, shouldyou strategizetechno.

Be specific. Think about what you need done
and look at techno options. If you’re tired of
telephonetag trying to consult on a case, will
electronic mail help? Will an electronic brief
bank help you? Would voice recognition soft
ware makeit easierto do discoveryinventories?
Would standardintroductoryclient lettersreduce
client anxiety aboutwhat going to happenwith
their caseandwhat is expectedof them?Would
a WWW tool-belt give you quicker accessto
judges’; phonenumbersandclerks’; fax numbers
from homeor on the road?

10. Are you committed? We are talking
aboutnew waysof doing old things. Even if we
concludethesearebetterways,theyaredifferent
ways, and it always takestime to learn the new
anddifferent. Sincemostof what we do involves
mission-critical use of information in other
words, mistakes are not allowed this new
learningcan be evenmore stressfulduring tran
sition. Planningmeans learning about what we
could do better andthenlearning to do it better.
It takesa lot of time and commitmentto making
the systemwork, before and after technois in
volved. It involves pain, becauseyou will tell
peoplethatthe way they’vealwaysdoneit is not
the best,andpeoplecan bitterly resentthat.

If you think things could be better, make the
commitment.Technogivesyou a chanceto lev
erageyour skills andknowledge.Look atwhat’s
planned for the DPA web page
http://www.dpa.state.ky.us,and you can see
the possibilities. The web pagefor the U.S. Dis
trict Court in Louisville is a toolbox for the
federal practitioner. The AOC web site
http://www.aoc.state.ky.ustells those before
the court what, in fact, the courts do and how
they act, clarifying someof the worries our cli
entshaveaboutwhat is goingto happento them.
Theseare strategiesthat, carried out and main
tained,can makeadifference.

In Conclusion

Thesethoughts,in truth, arenot clearto me. We
tendnot to think ofjustice as an enterprisebut as
a collectionof units collaboratinghereandthere.
Thereare good historicalandpolicy reasonsfor
that. But putting technologyto work for us re
quires we revisit thosereasons,and the current
systemtheyproduced.Even if you are planning
to buy that Christmas Super -Pentium with
Mega-RAM, a monstermonitor, magic sound,
etc..., first ask "Why?" At the least it may save
you a few dollars, and perhaps it will be the
foundation for better use of these tools in your
work ofjustice.

And this is interactive.Let me know your
thoughts,andresponses,at
talkback@losavio.net.

Michael Losavio
AdministrativeOffice of the Courts
100 Mill CreekPark
Frankfort, Kentucky 40601
Tel: 502 573-2350
E-mail: talkback@losavio.net

Michael Losavio is a Kentucky lawyer. He
writes and consultson law and technologyre
lated mattersand is currently involvedwith the
KentuckyAdministrativeOffice ofthe Courts on
technologyand businessprocessfor the state
courts. He is an adjunctprofessorat the Univer
sity ofLouisville, lecturing on legal andsocial
issuesin the Departmentof ComputerScience
and on computerapplications in legal practice
in the DepartmentofPolitical Science.Mr. Lo
savio hasservedas an appellatepublic advocate
for the DepartmentofPublic Advocacy.*

The weakcanneverforgive.For
givenessis the attributeof the
strong.

- MahatmaGandhi
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PLAIN VIEW

- Ernie Lewis, Public Advocate

CountyofSacramentov. Lewis,
118 S.Ct. 1708, 140 L.Ed.2d 1043 1998

The United StatesSupremeCourt hasheld that
the Fourth Amendmentdoes not apply in the
contextof a civil suit seekingdamagesfor death
resultingfrom ahigh speedchase.

Lewis was a passengeron a motorcycle being
chasedby the police. At the endof the accident,
Lewis was thrown off the motorcycleandstruck
by the police,causinghis death. His parentsand
estate sued the police and the county govern
ment under 42 U.S.C. #1983, alleging a depri
vation of his FourteenthAmendmentrights. The
District Court granteda summaryjudgmentto
Sacramento, holding that Sheriff Smith had
qualifiedimmunity from the suit. The Ninth Cir
cuit reversed,holding that therewas an issue of
fact making a summaryjudgmentinappropriate,
and furtherholding that the properstandardfor
such a suit was the "deliberateindifferenceto,
or recklessdisregardfor, a person’s right to life
andpersonalsecurity."

The U.S. SupremeCourt reversedthe Ninth Cir
cuit. In an opinion written by JusticeSouter,
the Court held that apoliceofficer doesnot vio
late the FourteenthAmendmentrights of a mo
torist by causing his death through deliberate
indifference to, or reckless disregard for the
motorist’sright to life andpersonalsecurity.

In reaching its holding, the Court addressed
whether the officer had violated Lewis’ Fourth
Amendmentrights. Had the FourthAmendment
applied, then the standardwould have beenthe
Fourth Amendment’s reasonablenessstandard
ratherthanthe morerigorousstandardunderthe
FourteenthAmendment. The Court found that

the Fourth Amendment did not apply in the
contextof a high speedchase. The Court relied
upon California v. Hodari, 499 U.S. 621 1991
which heldthat"a policepursuit in attemptingto
seize a person does not amount to a ‘seizure’
within the meaningof the Fourth Amendment."
The Court furtherrelied upon Brower v. County
ofInyo, 489 U.S. 593 1989, which statedthat
"a Fourth Amendmentseizure does not occur
wheneverthere is a governmentallycausedter
mination of an individual’s freedom of move
ment the innocent passerby,nor even when
everthereis a governmentallycausedandgov
ernmentallydesired termination of an individ
ual’s freedom of movementthe fleeing felon,
but only when thereis a governmentaltermina
tion of freedom of movement through means
intentionallyapplied ."

The Court went on to evaluatethe casefrom the
substantivedue processstandardestablishedin
Rochin v. California, 342 U.S. 165 1952, that
is whetherthe actionsof the police in this case
had been so arbitrary to have shockedthe con
science.Using this standard,the Court resolved
the caseby holding that "high-speedchaseswith
no intent to harm suspectsphysically or to
worsen their legal plight do not give rise to li
ability under the Fourteenth Amendment, re
dressibleby an action under#1983."

UnitedStatesv. Huguenin,
154 F.3d 547 1998

The Sixth Circuit hasfound wantingthe seizure
of drugs which occurredat a checkpointon In
terstate40 in Tennessee.In doing so, they also
issued an important decision explaining what
constitutesboth a constitutionaland an uncon
stitutional sobrietycheckpoint.
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In this case,two people were driving on 1-40
whenthey saw a sign saying"Drug - DUI En
forcementCheck Point V2 Mile Ahead." Hu
gueninand William Martin pulled off the high
way at the next exit, which was 150-200yards
after the sign. At the end of the exit ramp, not
visible from the highway, sat the checkpoint
conductedby the Roane County Sheriffs De
partment. Officer Brock noted out-of-state li
censetagson the car, and askedthem why they
hadgotten off the highway. Martin repliedthey
hadleft thehighway in order to gasup their car,
which was belied by a full gas tank. Brock did
not notice anyevidenceof Martin’s intoxication
whatsoever.

Officer Worley then took over. He noticedthat
Martin was not looking at him, gripping the
steeringwheel, andthat the passenger,Ms. Hu
guenin,wasshaking. Worley accusedMartin of
lying regardingwhy he had left the highway,
andaskedto searchthe van,a requestwhich was
refused. Worley brought King the dog, who
alertedto the back of the van. Worley opened
the vanandfound265 poundsof marijuana.

The defendantsfiled a motion to suppressbut
lost in the federaldistrict court. They entereda
conditionalguilty plea,andappealedto the Sixth
Circuit.

In a 2-1 opinion written by Judge Contie and
joined by Judge Moore, the Sixth Circuit re
versed. The Court notedthat the defendantshad
been seized for Fourth Amendment purposes
when they were subject to detention at the
checkpoint. Michigan Dept. of State Police v.
Sitz, 496 U.S. 444 1990. The constitutionality
of checkpointsis to be determinedby making a
reasonablenessanalysisusingthe balancingtest
establishedin Brown v. Texas, 443 U.S. 47
1979.

The checkpoint in this casefailed to meet the
constitutionalboundariesestablishedin Brown.
The Court found that the checkpointin this case
was one primarily set up to detect narcotics
ratherthan intoxicateddrivers. The checkpoint
herewas a mixed-purposecheckpoint,with nar
cotics detectionbeing the primary purpose,and
intoxicateddriversbeing the secondarypurpose.

The intoxicated driver purpose, indeed, was
viewed as a pretext for conductingsearchesfor
narcotics.Such a pretextualcheckpoint"has pit
falls that come perilously close to permitting
unfetteredgovernmentintrusion on the privacy
interestsof all motorists."

Becausethe primary purposeof the checkpoint
was one of checkingfor narcotics,under Brown
this interestdid not outweighthe "severityof the
interferencewith individual liberty..."

The Court held that "without a traffic violation
or reasonablesuspicion of drug trafficking, it
was aviolation of the FourthAmendmentfor the
police to selectively detain motoristswith out-
of-statetagswho took the Airport Road exit to
questionthem abouttheir travelplansin order to
assesswhetherthey were engagedin drug traf
ficking. Ratherthan establishinga neutralpro
cedure applicable to all motorists, the officers
set up a trap aimed at motoristswho took the
Airport Road exit, a trap which they believed
then gave them the right to ask intrusive and
harassingquestionsabouttravel plans. We be
lieve this pretextualseizureinvokes the ‘kind of
standardlessand unconstraineddiscretion [that]
is the evil the Court hasdiscernedwhen in pre
vious casesit has insistedthat the discretionof
the official in the field be circumscribed,at least
to someextent."

JudgeKennedy filed a dissentingopinion. He
believed that "the District Court’s finding that
the checkpointwas a mixed-motivecheckpoint,
establishedfor the dual purposeof intercepting
both drunk drivers and drug traffickers, is not
clearly erroneous,and that such mixed-motive
checkpointsare permissible...[W]here the state
has one lawful purposesufficient to justify a
roadblock,that the state also usesthe roadblock
to intercept illegal drugs does not render the
roadblockunconstitutional."

SHORT VIEW

1. Statev. Young,957 P.2d681 Wash Sup.Ct.
6/11/98. The WashingtonSupremeCourt
has decidedthat a show of authority, rather
than submissionto authority, is sufficient to
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constitutean arrest under the Washington
Constitution. By doing so, the Court rejects
the submissionto authority test of Califbrnia
v. Hodari D , 499 U.S. 621 1991. The
Washington Court was interpreting a state
constitutional provision stating that "‘No
personshall be disturbed in his private af
fairs.. .without authority of law." This lan
guage,as opposedto the "seizure" language
of the U.S. Constitution, led the Court to a
different interpretationor when an arrestoc
curs.

2. "In Partial Praiseof Boyd: The Grand Jury
as Catalyst for FourthAmendmentChange,"
25 Searchand Seizure Law Report No. 5
May 1998 is an interestingarticle by Pro
fessorRobert L. Misner. In it, he proposes
that becausethe exclusionaryrule is so inef
fective, and effects so few cases,that it be
abandonedaltogether. In its place he sees
involving the grandjury which would indict
offendersof the Fourth Amendment,as well
as report to the trial court for potential
remedyingof violations. "[T] inherentpow
ersof the federal grandjury to indict, pres
ent andreport [should] be usedas a starting
point to begin a common law processof
evolving alternatives to the exclusionary
rule. The grantjury may indict a public of
ficial for a Fourth Amendmentviolation if
that courseis proposedby the prosecutor.
An indictment, in responseto official mis
conduct, certainly sendsa deterrencemes
sage to law enforcementthat is at least as
strong a messageas is sent by excluding
evidence. If an indictmentof a federaloffi
cial for an unconstitutionalsearchaccompa
nies the indictment of the personsearched,
illegally seizedevidenceshouldbe admitted
against the searchedperson. If an indict
ment of the searchedpersonresults from a
grandjury presentment,illegally seizedevi
dencealso should be admitted." Fascinat
ing.

3. Commonwealthv. Agosto, 696 N.E.2d 924
Mass.Sup. Jud. Ct. 7/21/98. Twenty-one
days is too long betweenthe seizureof a car
andthe searchof that car to havethe search
justified under the probablecauseexception

to the warrant requirement. Becausethe in
herentmobility of the car is the primaryra
tionale for the exception,holding the car for
21 daysbefore conductingthe searchunder
cuts the exigency. Thus, the failure to ob
tain a warrant resultedin the overturningof
the conviction.

4. Statev. White,958 P.2d 482 Wash.Sup.Ct.
7/16/98. The Washington SupremeCourt
has extendedits state constitutionalholding
that the police may not inventory a locked
trunk of a car to carswhich havea trunk re
lease. The Court relied on the prior caseof
State v. Houser, 622 P. 2d 1218 Wash.
Sup.Ct. 1980. "Whethera locked trunk is
openedby a key or a latch, it is still locked.
The privacyinterestsare the same. We hold
the use of the trunk releasemechanismin
this caseis still the warrantlesssearchof a
lockedtrunk..."

5. Reittinger v. Commonwealth,502 S.E.2d
151 rehearing granted 503 S.E.2d 812
9/1/98 Va. Ct. App. 7/21/98.Whena law
ful traffic stophasended,it is a violation of
the Fourth Amendment to thereuponcon
ducta frisk, accordingto this opinion of the
Virginia Court of Appeals.

6. US. v. Albrektsen, 151 F.3d 951
9th Cir.

7/31/98. A policeofficer armedwith an ar
restwarrantmaynot go into the homeof the
arresteewhenthe arresteeis standing in the
doorway. The officer had knockedon the
door, anddesiringto searchthe motel room,
pushedpast the arresteewhen he answered
the knock. The Court rejectedthe govern
ment’s position that the officer could con
duct the searchincidentto a lawful arrest,or
thatthe searchwas aprotectivesweep.

7. Welshman v. Commonwealth,502 S.E.2d
122 Va. Ct. App. 7/21/98. This casedem
onstrateshow far we haveveeredaway from
the fundamentalprivacy principles of the
Fourth Amendment. Here, the police had
probablecauseto arresttwo peoplenear a
crackhouse.The suspectsjoined a group of
peopleon the sidewalk.The officers ordered
the group to lie down on the ground. The
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group was ordered to extend their hands
away from their bodies. The defendant, for
whom therewas not even an articulablesus
picion, put his handsunderhis body.He was
frisked, and crack cocainewas found in his
hands. The Court heldthat the seizurewas
permissibleabsentprobablecauseor an ar
ticulable suspicion. This holding was ac
complishedonly by coming down hard on
the side of officer safety, and failing to con
sider the privacy concerns of Welshman.
The Court relied extensivelyon Maryland v.
Wilson, 419 U.S. 508 1997, which held
that a passengercould be orderedout of a
car during a traffic stop evenwithout an ar
ticulable suspicion. The Court also consid
eredthe probablecauseon the two suspects,
the location, the reputationof the neighbor
hood,and the proximity of children nearby.
Given these factors, the Court determined
that the frisk was reasonabledespite there
beingno articulablesuspicion.

8. US. v. Salzano, 149 F.3d 1238 opinion
amendedand supercededon denial of re
hearing by 1998 WL 931250 10/16/98
10th Cir. 7/28/98. The police violated a
driver’s Fourth Amendment rights by de
taining him for 1/2 hour in order to bring a
narcoticsdog to the sceneto sniff the defen
dant’smotor home. The defendanthad been
stopped becausehe had gone onto the
shoulderwith his motor home. After being
warnedaboutdriving while sleepy, the de
fendant declined the officer’s invitation to
permit his motor home to be searched.Fol
lowing this refusal, the officer detainedthe
defendantto await the narcoticsdog. The
Court rejected the government’s position
that the defendant’sexplanationfor driving
an expensivemotor home, the size of the
motor home, the odor of evergreen,the de
fendant’s nervousness,and the defendant’s
having been in California for reasonswhy
therewas an articulablesuspicionjustifying
the detention.

9. State v. Jones, 506 S.E. 499 SC Ct. App.
5/4/98.A police officer who wants to keep
the identity of an informer from a defendant
violates Franks v. Delaware, 438 U.S. 154

1978 by placing false information in the
affidavit, and then replacing the falsehood
with truthful oral statementsto the magis
trate.

10. State v. Varnado, 582 N.W.2d 886 Minn.
Sup.Ct. 8/6/98. The police maynot ordera
lawfully detainedmotorist into a police car
and frisk him prior to his going into the car
without proving that the motorist is a threat.
The Court rejectedthe State’sargumentthat
the police should have a blanket rule per
mitting them to place lawfully detained
motoristsinto police cars following a suspi
cionlessfrisk, sayingthat such a rule would
"eliminate any Fourth Amendmentprotec
tion against unreasonablesearchesin traffic
stops."

11. Upshur v. US., 716 A.2d 981 DC Ct. App.
7/30/98. The police who have seena de
fendantexchangesomethingfor moneyin a
high crime/drug neighborhood, and who
have a reasonablesuspicionthat the defen
danthas committedan offense,may stop the
defendant,but maynot require him to open
his balled-upfist withoutsomeevidencethat
the defendantis armedand dangerous.The
Court rejectedthe State’sargumentthatbe
causedrugs and gunsgo together,that rea
sonablesuspicionregarding the drug trans
action was sufficient to allow a Terry frisk
for weapons. "{T]o hold that the officers
were justified in grabbing appellantmerely
becausethey suspectedhe had exchanged
moneyfor drugswould underminethe Terry
requirementthat frisks be undertakenonly
wherethe officers havea reasonablearticu
lable suspicion that the suspect may be
armedandpresentlydangerous."

Ernie Lewis
Public Advocate
100 FairOaksLane, Suite302
Frankfort, Kentucky 40601
Tel: 502 564-8006,#108;Fax: 502 564-7890
E-mail: elewismail.pa.state.ky.us
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TtS RE VI EW
> Julie Namkin, AssistantPublic Advocate

Appellate Branch

Brown v. Commonwealth
97-SC-000751-MR

Jefferson Circuit Court, 9/3/98

Brown was chargedwith intentional or wanton
murder.Thejury was instructedon wantonmur
der, seconddegree manslaughterand reckless
homicide. Brown objectedto the wanton mur
der instruction on the groundthat the Common
wealth failed to prove the elementof extreme
indifferenceto humanlife. Brown wasconvicted
of wantonmurderandsentencedto twentyyears
imprisonment.

On appeal,Brown challengedthe constitutional
ity of the wanton murder statute. Although
Brown couchedhis argumentin termsof a sepa
ration of powers question, the Kentucky Su
premeCourt believedthe true issuewas whether
the wanton murderstatutewas void for vague
ness. The Court concludedit was not. Uphold
ing the constitutionalityof the statute,the Court
statedthe phrase"extremeindifferenceto human
life" are words of common understanding,and
the Commentaryto the Penal Code sufficiently
setsforth the type of conductthat will sustaina
wantonmurderconviction.

Brown’s convictionwasaffirmed.

Houston v. Commonwealth,Ky.
96-SC-993-MR

FayetteCircuit Court, 9/3/98

Houston was convicted of various drug related
offensesand being a persistentfelony offender.
He was sentencedto twenty-four years impris
onment. Houstonraisedthe following issueson
appeal.

First, the Commonwealthsought to enhance
Houston’s conviction for trafficking in cocaine
from a classC felony to a classB felony on the
ground thatHoustonwas in possessionof a fire
arm at the time of the drug offense. See KRS
218A.992. Houston claimed the court should
have grantedhis directedverdict motion on the
possessionof a firearm chargebecausehe did
not haveactual physicalpossessionof a firearm.
The Kentucky Supreme Court disagreedand
held that a drug violation penalty may be en
hancedunderKRS 21 8A.992 if the violator has
constructivepossessionof a firearm. To the ex
tent that Powell v. Commonwealth,Ky.App.,
843 S.W.2d 908 1992,requiresactualphysical
possessionof the contrabandfor the purposesof
KRS Chapter218A, it is overruled. In Hous
ton’s case,the police found threefirearms in the
apartmentwhereHoustonwas staying,but none
on Houston’s person. The gunswere apparently
in plain view andeasily accessible.

Second, Houston argued the trial court erred
when it failed to give his requestedinstruction
on criminal facilitation. The KentuckySupreme
Court disagreed.The Court reasonedthat crimi
nal facilitation is not a lesserincludedoffenseof
trafficking in or possessionof a controlledsub
stancebecauseit requiresproofnot of the same
or less than all the facts requiredto prove traf
ficking in or possessionof a controlled sub
stance,but proof of additional and completely
different facts. The offenseof criminal facilita
tion requiresproof that someoneother than the
defendantcommittedthe object offense and the
defendant,knowing that such personwas com
mitting or intendedto commit that offense,pro
vided that personwith the meansor opportunity
to do so. KRS 506.0801. The Court notedthat
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the only Kentucky caseholding that criminal
facilitation is a lesserincluded offense of traf
ficking in a controlled substanceis Farris v.
Commonwealth, Ky.App., 836 S.W.2d 451
1992, and since it containsno analysis, cites
inapplicableauthority,andis contraryto existing
precedent interpreting KRS 505.0202, it is
overruled. Thus,since Houstonwas not entitled
to an instruction on criminal facilitation, there
was no errorby the trial court.

Houston’sconvictionswereaffirmed.

Samplesv. Commonwealth,Ky.
97-SC-O15-MR

Jefferson Circuit Court, 9/3/98

Sampleswas indicted for committing numerous
sexual offenses againsthis three step-children.
He was convictedof first degreesodomy, sec
ond degree sodomy and first degree sexual
abuse,all involving the samevictim. Samples
waived jury sentencingand the trial court sen
tencedhim to twenty-two years, ten years and
five years,respectively,all to run concurrently.
Samplesraisedthreeissueson appeal.

First, Samplesarguedthe trial court erredwhen
it refusedto give him accessto the addressesof
prospectivejurors for voir dire purposeswhen
the addresseshadbeen"blackedout" on the ju
ror qualification forms. The trial court had re
fusedto give Samplesthis informationbasedon
an action by the Chief Circuit Judgewhich had
beenapprovedby the ChiefJusticeof the Ken
tucky SupremeCourt.

The Kentucky SupremeCourt phrasedthe issue
as whetherthe trial court’s order denying access
to juror addresseson the qualification forms
conflictswith the rulesgoverningvoir dire. The
Court concluded that since KRS 29A.0707
Specifically authorizesthe court to limit access
to the forms in the interestof justice, the Chief
Circuit Judge’sorder is not inconsistentwith the
statute.As such,the trial court properlydeferred
to the ChiefCircuit Judge’sorder,andthe denial
of appellant’smotionwas alsoproper.

Second, Samples objected to the prosecutor
telling the prospectivejurors in voir dire that

Samplesfaceda penaltyfrom one dayto life in
prison. Samplesclaimedthe commentwas in
accuratebecausethe minimum penalty for the
chargesin the indictmentwas one yearand not
oneday. The trial court overruledthe objection
becausewith the potential for instructions on
lesser included offenses,the prosecutor’s state
ment was not amisrepresentationof the possible
rangeof punishments.

On appeal, the Kentucky SupremeCourt held
that [w]hile the [prosecutor’s]voir dire question
bordered on exaggerationand tended toward
trivialization, therewas no direct misrepresenta
tion of the permissible range of punishment,"
especially since "the jury was ultimately in
structedon the misdemeanoroffense of second
degreeunlawful imprisonment.

Third, Samplescomplainedabout the improper
admissionof badcharacterevidence. During the
trial, Samplesintroducedtestimonyby a social
worker that severalof the children’sallegations
abouthim werenot recordedin her CHR reports.
The purposeof this testimonywas to attack the
children’s credibility by showing recentfabrica
tion. While cross-examiningthe social worker,
the prosecutorelicited that she had interviewed
Samplesas part of her investigation and that
Sampleshad threatenedher. Defensecounsel’s
objectionwas overruled. The social workerthen
testified that Samplestold her that if anyonere
movedhis childrenhe wouldkill ‘em.

The Kentucky SupremeCourt pointed out that
the child victims claimed that Samples had
threatenedtheir lives and the lives of others to
preventthem from telling anyonethat Samples
had forced them to engage in sexual activity
with him. Thus, since Samples’threat to the so
cial worker tendedto supportthe victims’ credi
bility regardingSamples’ deaththreats, the ad
mission of the social worker’s testimony was
within the trial court’sdiscretion.

Samples’convictionswereaffirmed.

Neacev. Commonwealth,Ky.
97-SC-808-MR

Breathitt Circuit Court, 9/3/98
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Neace was tried and convicted of first degree
sodomy and sentencedto twenty years in the
penitentiary.

After finding Neaceguilty of the chargedof
fense, the trial court instructed the jury to fix
Neace’s punishment At confinement in the
penitentiaryfor twentyyearsor more,or for life,
in your discretion. The jury returned with a
questionexpressingconfusienabout "why there
was a minimumanda maximum" sentence.De
fense counsel suggestedthe instructions be re
readto the jury and the Commonwealthand the
court agreed.The court madeno effort to answer
the jury’s question. In fact, it told the jury no
further commentcould be madeon the instruc
tions.

After further deliberation,thejury returnedwith
a five yearsentence.The court askedcounselif
they had anything to say. The Commonwealth
said it didn’t, and the defenseattorney’s com
ment was inaudible. The court dismissedthe
jury. The Commonwealththenmovedthe court
to disregard the jury’s sentence and to fix
Neace’s sentenceat the minimum of twenty
years. Defensecounselobjected, but the court
imposeda twentyyearsentence.

On appeal,defensecounselarguedthe trial court
had no authority to set asidethe jury’s sentence
andimposeatwentyyearsentenceuponNeace.

The Kentucky SupremeCourt stated{i]t would
have been better practice for the trial court to
have orderedthe jury into further deliberations
with directions to re-read the instructionsand
return a verdict consistenttherewith.The Court
furtherstatedthat since the jury’s five yearsen
tence was not within the range set out in the
sentencingstatute, it was unauthorizedandun
lawful. An unlawful sentencemust be corrected
to conform to the law. See Skilesv. Common
wealth, Ky.App., 757 S.W.2d 212, 215 1988,
holding that a trial court can correctan unlawful
sentenceat any time. Thus, Court held that the
jury’s sentencingrecommendationfell outside
the requiredstatutoryrange, and the trial court
properly correctedthe sentenceto conform to
the law.

Neace’sconviction was affirmed.

Bennett v. Commonwealth,Ky.
97-SC-225-MR

Scott Circuit Court, 9/3/98

Bennett was convicted of wanton murder and
complicity to first degreerobbery. He was sen
tencedto forty years and twenty years,respec
tively, to run concurrently.He raisedthreeissues
on appeal.

First, Bennett claimed the trial court erred in
failing to grant his change of venue motion.
Twelve newspaperarticles were publishedin a
six month period,but the trial did not occur.until
six monthsafter the last newspaperarticle. Al
thougheachof the fifteen jurors seatedto hear
the casehad heardabout the crime or discussed
it, none had expressedan opinion on Bennett’s
guilt or innocence. Two prospectivejurors were
challengedfor cause and they were removed,
and the court struck one prospectivejuror sua
sponte because he had formed an opinion.
Bennettmadeno showingthat hewas prejudiced
by the pre-trial publicity particularly because
Bennett admitted his participation in the rob
bery-murder,but relied on the defenseof duress.
The mediapublicity only informed prospective
jurorsof uncontestedfacts,mostof which would
be revealedto them during voir dire. Thus, the
Kentucky SupremeCourt held the trial court did
not abuseits discretionwhenit deniedBennett’s
changeofvenuemotion.

Second, Bennett claimed it was error for the
Commonwealthto introducevictim impactevi
dencein the guilt phaseof the trial. This testi
mony was introduced through the victim’s
mother. The KentuckySupremeCourt reiterated
its belief that victim impact evidence is irrele
vant in the guilt phaseof the trial and shouldbe
reservedfor the penalty phaseof a trial. How
ever, the Court found the error was harmless
becauseBennett introduced substantialmitigat
ing evidence about his own family and good
characterduring the guilt phaseof the trial tes
timony from a psychologist,two ministersand a
law enforcementofficer that an isolated com
ment about the impactof the victim’s death on
oneof her children did not so prejudiceBennett
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as to deny him a fair trial. Moreover, Bennett
admittedhis involvementin the crime, but relied
on the defenseof duress.

Third, Bennettarguedit was a violation of dou
ble jeopardyprinciples to convict him of wanton
murder and first degreerobbery based on the
facts and the instructions in this case. The
Kentucky Supreme Court disagreed.Although
the wanton murder instruction requiredthe jury
to believe beyond a reasonable doubt that
Bennett participated in the robbery, the Court
pointed out that Bennett never objected to the
languagein the instruction. Instead, after the
jury returned the two guilty verdicts, counsel
moved to dismiss the robbery conviction on
doublejeopardy grounds. The Court suggested
that perhaps the wanton murder instruction
should have describedthe wanton conduct as
agreeingto participate in the commissionof a
theft knowing that another person would be
threatenedwith a deadly weapon during the
courseof that theft, rather than as participating
in the robbery.

Bennett’sconvictionswere affirmed.

Elliott v. Commonwealth,Ky.
97-SC-700-DG

Simpson Circuit Court, 9/3/98

Elliott was chargedwith andconvictedof reck
lesshomicide. He was sentencedto oneyearin
prison which was probatedupon the condition
thathe serve120 daysin the countyjail.

The facts giving rise to Elliott’s conviction are
as follows. The victim, GaryBarker, had been
drinking since threeor four o’clock in the after
noon, and in the eveningattendeda danceat
which Elliott was working. Elliott and Barker
were relativesandElliott hadknown Barkerhis
whole life and had always gotten along with
him. When the danceendedand it was time to
depart,Barkerrepeatedlystatedhe did not want
to leave. Elliott walked Barker out to the park
ing lot whereBarker’s wife was waiting for him.
Upon arriving at his wife’s car, Barker swung at
Elliott and struckhim in the foreheadwith a bag
containinga canof beer. Elliott struckbackand
hit Barker in thejaw with his fist, knocking him

to the ground. When Barkerattemptedto get up,
Elliott kicked him in the chest."There was evi
dencethat [Elliott] then stompedBarker, kicked
him in the head, and otherwisebeat him to an
extent in excessof that necessaryfor his own
self-protection."Although Barkerseemedalright
when he got home, he fell out of bed during the
night. His wife got him back into bed in the
morning, but by lunchtime he had again fallen
out of bed and by this time was unconscious.
Barker died the next day, and the medical ex
aminertestified the causeof deathwas the result
of a blow to the headand could not have been
the resultof a fall.

At trial Elliott testified he struck Barker in self-
defense,but deniedstompingand kicking him.
However, relying on Shannon v. Common
wealth, Ky., 767 S.W.2d 548 1988, [Shannon,
Part II held that since self-defenseis an inten
tional act, it cannotbe a defenseto an uninten
tional crime suchas recklesshomicide],the trial
court refusedto instruct thejury on Elliott’s de
fense of self-defense. The sole issue on appeal
was thetrial court’s failure to instructthejury on
the defenseof self-protection.

Relying on precedent,the Court of Appealsaf
firmed Elliott’s conviction in a 2-1 decision.
The Kentucky Supreme Court granted discre
tionaryreview.

The Kentucky SupremeCourt concluded"that
the statutoryanalysis set forth in Shannon,Part
II, was fundamentallyflawed," and it overruled
the same,andreinstatedthe holdingsset forth in
Thompsonv. Commonwealth,Ky., 652 S.W.2d
78 1983 and Kohlheim v. Commonwealth,
Ky.App., 618 S.W.2d 591 1981. The Court
also overruledHolbrook v. Commonwealth,Ky.,
813 S.W.2d 811 1991, Barbour v. Common
wealth, Ky., 824 S.W.2d 861 1992, Sizemore
v. Commonwealth,Ky., 844 S.W.2d397 1992
and McGinnis v. Commonwealth,Ky., 875
S.W.2d518 1994,to the extentthat theyrelied
on Shannon,supra. The Court also overruled
"that portion of McGinnis, which holds that an
assertionof self-defenseor anotherKRS Chap
ter 503 justification precludesan instruction on
wanton murder as an alternative to intentional
murder."
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Elliott’s convictionwas reversedandremanded
for a new trial at which, if the evidence is the
same,he shall be entitled to an instruction on
self-protection.

Sheltonv. Commonwealth,Ky.App.
97-CA-0415-MR

Knox Circuit Court, 8/28/98

Sixteen year old Doris Shelton was indicted for
murderand first degreerobbery. Her casewas
transferredfrom the juvenile division of district
court to circuit court where she pled guilty to
first degree manslaughter and theft over
$300.00. Shewas sentencedto fifteen yearsand
two andonehalfyears, respectively,to run con
currently. As a youthful offender, Sheltonwas
sent to a juvenile facility until her eighteenth
birthdayatwhich time shewas returnedto Knox
Circuit Court for resentencing.

At her resentencing,Shelton asked the circuit
court to find that she was a domesticviolence
victim pursuantto KRS 533.060so as to make
her eligible for the exceptionto the fifty percent
rule in KRS 439.34014. The circuit court held
Shelton did not qualify as a domesticviolence
victim andSheltonappealedthecourt’s ruling.

Shelton’sargument,both in the circuit court and
on appeal, was based on the fact that on the
morningof the dayon which she committedthe
murderand robbery, she had arguedwith and
been thrown out of the houseby her mother’s
live-in boyfriend who was not the murderand
robberyvictim. Sheltonarguedthat the violent
encounterwith her mother’s boyfriend caused
her to commit the murder and robbery while
acting under extreme emotional disturbance.
Thus she was a victim of domestic violence
"with regardto" the murderandthe robbery.

The Kentucky Court of Appeals disagreed. It
held that KRS 533.060 and KRS 439.34014
"provide leniency for the domesticviolencevic
tim who strikesback at the abuser.... They do
not, however, afford that leniency to a victim
who takesaction againsta third party" as Shel
ton did.

Shelton presentedan additional argument on
appeal,not made in the circuit court, that she
was also a victim of domesticviolence by the
murderandrobberyvictim. Sheltonclaimedshe
had beenhaving a sexual relationshipwith her
victim and her occasionalwork for him as a
housekeepermadethem an "unmarriedcouple"
pursuantto KRS 403.720. She also arguedthe
victim hadrapedandsexuallyabusedher.

The Court of Appealspointed out that Shelton
hadmadeacontradictoryargumentin the circuit
court whereshe had admittedthat although she
hadbeenvictimized by the murdervictim, it did
not rise to the level of domesticabuseas defined
by statute. Accordingly, the Court of Appeals
refusedto considerthis claim.

The circuit court orderdenying Sheltonstatusas
avictim of domesticviolencewas affirmed.

Dixon v. Commonwealth,Ky.App.
97-CA-001200-MR

Rowan Circuit Court, 9/11/98

Dixon was arrestedon November18, 1996, for
operatinga motor vehicle while his licensehad
beensuspendedfor driving under the influence,
third offense, in violation of KRS 1 89A.090. In
December,1996, Dixon was indicted for the
chargedoffense.

Dixon’s driver’s licensehad been suspendedin
1994, pursuantto KRS 189A.070, for a period
of twelvemonthsuntil October31, 1995. Dixon
moved to dismiss the indictment becausehis
periodof suspensionendedon October31, 1995,
andthushe could not be convictedof operating
a motorvehicleon a suspendedlicense.Dixon’s
motion was deniedand Dixon entereda condi
tional guilty plea, reservingthe right to appeal
the issueraisedby him in his motion to dismiss.

KRS 189A.0703requires an individual whose
licensehas beensuspendedpursuantto the DUI
statute to complete an alcohol or substance
abuseprogram so as to becomeeligible for li
censereinstatement.Dixon admittedhe hadnot
enrolled in the required alcohol or substance
abusetreatmentprogram,so that on the date of
his arrest,November 18, 1996, he was not yet
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eligible for license reinstatement. However,
Dixon arguedthat at the time of his arresthis
license was no longer suspended,under KRS
189A.090, becausethe suspensionperiod had
endedon October31, 1995. Thus, since he was
eligible at the time of his arrest to obtain his li
cense by attendingan alcohol abusetreatment
program, he should have been chargedunder
KRS 186.6202a classB misdemeanor,rather
thanunderKRS 189A.090a classD felony.

The Kentucky Court of Appeals agreed with
Dixon. The Court statedthat "KRS 189A.070
providesfor a specific licensesuspensionperiod
dependingupon the number of violations of
KRS 189A.010. Oncethe suspensionperiodhas
expired, one whose licensehad beensuspended
can reapply for his driving privileges once he
hascomplied with KRS 189A.0703,by com
pleting an alcohol abuseeducationprogram."
After Dixon’s twelve month period of suspen
sion hadexpired,his failure to attendthe alcohol
abuseprogram becamethe reasonhis license
remainedsuspended.Thus,Dixon shouldnot be
prosecutedunder KRS 189A.090, when KRS
186.6202providesfor an alternatepenalty for
operating a motor vehicle on a suspendedli
cense.

The Court of Appealsstatedit believedthe lan
guagein KRS 1 89A.070 createsa period of sus
pensionwhich bars reinstatement,which can be
followed by aperiod of suspensionduringwhich
one can becomeeligible for reinstatement,thus
the rule of lenity shouldapply. Accordingly, the
criminal sanctionsprovided for violations of
KRS 186.6202should apply to Dixon, rather
thanthe criminal sanctionsin KRS 1 89A.090.

Dixon’s convictionwasreversed.

Pletcherv. Commonwealth,Ky.App.
97-CA-OO1159-DG

Jefferson Circuit Court, 9/25/98

Pletcherpledguilty to third offenseDUI andhis
licensewas suspendedfor two yearspursuantto
KRS l89A.0701. Three months later, an as
sistant county attorney filed an information al
leging that Pletcher was a habitual violator as
defined in KRS 186.6422and askedthe court

to declarehim ineligible to obtain a driver’s li
censefor five years from the date of his DUI
conviction. The district court refusedto do so
basedon doublejeopardy principles, and alter
natively that KRS 189A.0701 c had re
pealedthe penaltyprovisionsof KRS 186.6461
by implication.

The Commonwealthappealedto the circuit court
which reversedthe decisionof the district court.
Pletcher than moved for discretionary review
which was grantedby theCourt of Appeals.

The Court of Appeals statedthat "operationof
an automobileis a privilege,not a right" andis
thus "subject to reasonableregulation by the
state pursuantto its police power." Also, "pro
ceedingsto revokeor suspenda licenseare in
tendednot to punish, but rather to advancethe
compellingstateinterest in protectingthe public
by removing drunk drivers from the highways."
The Court of Appeals concludedthat "habitual
violator proceedingsinvolve civil rather than
criminal sanctions"andthus therewas no double
jeopardyviolation.

The Court of Appeals also rejectedPeltcher’s
argumentthat KSR 189A.0701 c repealed
by implication KRS 186.6422 and KRS
186.6461. The Court of Appeals found noth
ing in the statutesthat "precludesthe concurrent
running of periods of license suspensionand
licenseineligibility."

The ruling of the Jefferson Circuit Court was
affirmed.

Julie Namkin, AssistantPublic Advocate
AppellateBranch
100 Fair OaksLane, Suite302
Frankfort, Kentucky 40601
Tel: 502 564-8006,#279; Fax: 502 564-7890
E-mail: jnamkin@mail.pa.state.ky.usU

"It is highly frustratingto seeKentuckiansfail to
live up to thepotentialof their land andplace.They
haveat oncea passionfor thepastandtoo often
haverevealedashortsightedindifferenceto their
potential."

- ThomasD. Clark
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ORIGINAL ACTIONS, TAKING ACTION
> J. David Niehaus,Deputy Appellate Defender

Jefferson District Public Defender’sOffice

If you know when andwhy an original action is
appropriate,prosecutingone is not a major un
dertaking.In mostcases,yofl will be under some
time constraintsbut often enoughyou will have
a day or a few days to get somethingdone. You
can prepare for an original action by having
somegenericpleadingson disk or harddrive.

If you are appointedcounselunder KRS 31.110,
you will always need a motion to proceed in
forma pauperisbecausean original action is an
independentcivil action broughtunder the Civil
Rules. CR 76.42b does not excusethe filing
fee in civil actionsbroughtby public defenders.
This standardmotion can recite that you were
appointed after a finding that your client was
indigent and that pursuant to KRS 31.110 and
31.120as well as RCr 3.052 your client is en
titled to proceedin forma pauperison the origi
nal action as well. If there is time, it is always
bestto haveyour client executethe AOC stan
dard in forma pauperis affidavit. However, if
time preventsyou from doing so, rememberthat
West v. Commonwealth,887 S.W.2d 338, 341
Ky. 1994 allows a court at least to beginpro
ceedingsin forma pauperispendingfurther in
formationaboutthe litigant’s financial status.

You will alwaysneeda statementof jurisdiction
as part of your petition or memorandum.These
canbe preparedaheadof time with blanksto fill
in or as documentparts to cut and pastewith
your computer. But there are somethings that
you mustbe sure of before you even suggestto
your client that you file an original action.

The first thing you must do is obtain a written
order or at least askthe judge for one. Much of
what we do in a criminal caseis by oral agree
mentor by oral direction from the judge.But the
Court of Justiceis a courtof written record.This
meanspen and ink. An order of court is not ef
fectiveuntil it is signedby thejudgeandentered

by the clerk. [CR 581; RCr 13.04]. The written
order doesnot haveto be elaborate.It canbe no
more than the word "overruled" scribbled on
your motion, as long as it is signedby thejudge
and enteredby the clerk. But theremust be an
ink signatureandan entry on the courtdocket.

This is the reasonyou must askthe judge for a
written order. If thejudge complies,you are set
to proceed.If thejudge declines,the law cannot
hold you responsiblefor her recalcitrance.You
simply file your affidavit stating that the judge
has orally directed something to occur or not
occur, that you requestedreductionof the direc
tion to writing, andthat the judge hasrefusedto
do so. The original action court will not waste
time by sendinga mandamusto thejudge to en
ter an order. It will acceptyour statementand
proceedto decision,especiallyif the Common
wealthdoesnot disputewhat your affidavit says.

The secondimportantquestion is whetherthere
is a downside to deciding the issue now. In
many cases,the irreparableharm to your client
is evident andthe viability of an original action
is clear. But you must still stop and think
whetheror not thereis a downsideto prosecut
ing an original action.

The question in all original action cases is
whethera "higher" court shouldintervenebefore
judgmentto correctan actionor inactionon the
part of the "lower" court judge. It is a discre
tionary decision,that is, it is ajudgmentcall by
the "higher" court. Where relief is denied, the
original action court simply entersa single sen
tence order dismissingthe petition. Your client
cannotbe harmedby this becausethe order of
dismissal means only that the original action
court did not believe that the judge’s action
neededcorrectionat thispoint. And if the origi
nal action court grants relief, it will direct the
judgeto do somethingor prohibit thejudge from
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enforcing an order. With these two outcomes
there is little potential for bad effects on the
criminal caseyou aredefending.

But if the original action court adds an opinion
on the legal questionpresentedin your case,you
will certainlybe boundby it at the trial level of
the criminal caseand maywell be bound on an
appeal from the final judgment. A surprising
numberof original actionsend up as published
opinions.SCr 1 .0308a and SCr 1.0405bind
the Court of Appeals,the Circuit Court, and the
District courts to follow all published prece
dents. The policy of the Supreme Court is to
leaveprecedentundisturbedexcept for compel
ling reasons. [Commonwealth v. Burge, 947
S.W.2d 805, 811 Ky. 1996]. If you have a
questionof first impression,be sureyou can live
with an unfavorableresult. You may have to.
[See Holbrook v. Knopf 847 S.W.2d 52 Ky.
1992].

More often, dangerarisesfrom the rulesof judi
cial and evidentiary admissions.A judicial ad
mission is a formal act by a party during the
courseof a legal action the effect of which is to
stop the party from arguingotherwiseor intro
ducingcontraryevidencelater. [Skora-Calvertv.
Watkins,971 S.W.2d823, 828 Ky.App. 1998].
Any factual information that you put in your
written pleadingsor affidavitsmay be construed
as a judicial admission,binding on you in the
original action. While CR43.041 andRCr 8.22
createdoubt that a party can makeajudicial ad
missionthat would later be binding in acriminal
case, there is no doubt that any factual state
ments made during the original action will be
consideredas admissionsof a party or admis
sions of an agentpursuantto KRE 801Ab1,
3, or 4. Any testimony or written statements
given in an original action may be used for
"Jett" impeachment of a witness. [KRE
8OlAa1]. They may be usedas former testi
mony underKRE 804bl if the witness is un
availableatthe criminal trial.

Another problemis the possibility that you will
reveal enough confidential information in the
original action that a claim of voluntary waiver
underKRE 509will arise.

Thesepotential problemsrequire careful thought
as to whetherthe original action should be filed
at all. If the original action is filed, you must
determinein advance what you are willing to
sayor discloseduring the courseof the original
action because an indiscreet revelation may
comebackto hauntyou at the trial of the crimi
nal case.

CommencingThe Original Action

When you decideto prosecutean original action,
the pleadingsare relatively simple. In the ap
pellate courts, CR 76.36 prescribesa petition
which includes a memorandum.The petition
identifies the parties, usually providesthe state
ment of facts andproceedingsin the lower court,
explainswhy relief is necessary,and closeswith
a statementof the relief requested.In the circuit
courts, no special format is prescribedso that
any pleading that complies with CR 8.011
shouldbe sufficient. Betterpractice,however,is
to use the format prescribedin CR 76.36 re
gardlessof the court in which the original action
is filed.

The Petition

In the petition, you must identify the parties.The
judge about whom you are complaining is al
ways the respondent.If your client is the peti
tioner, the Commonwealthwill be designatedas
a real party in interest.The captionwill readpe
titioner versusrespondentandreal party in inter
est. Any co-defendantsor intervenors in the
criminal casewill also be designatedreal parties
in interest if they might be "adverselyaffected
by the relief sought." [CR 76.368; CR 17.01;
CR 19.01]. The wise coursemost of the time is
to nameand serveanyonewho has appearedin
the criminal action for any reasonand then let
them decide if theywant to get involved in the
original action.

The statementof facts can be as brief or as de
tailed as the claim requires. Keep in mind that
the Rules of Evidenceapply in original actions.
[KRE 101; 1101b]. Thus, your recitation of
facts andproceedingsas the attorneyfor the pe
titioner, while sufficient to satisfy CR il’s de
mand of good faith, maynot be good enoughto
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support the grant of relief. The practicalreason
is that the original action court doesnot know
for sure what hashappenedin the lower court.
You may rely on the rule that anythingthe ad
verse parties don’t deny in their responsesis
deemedadmitted. [CR 8.04]. But counting on
the other side to make your caseis risky and
judges always feel better if they are looking at
andhandlingevidence,meaningcertified copies
of court documents,video and audio tapes, as
well as affidavits of witnesses with personal
knowledgeof what they are saying. In an origi
nal action you wantto assurethe judge or court
from whom you seekrelief that they are getting
the straight storyandthattherewill be no claims
of badfaith later on.

CR 76.365precludesoral testimony in the ap
pellate courts, but permits exhibits and affida
vits. When possible,we senda certifiedcopy of
the video or audio tape record of lower court
proceedingsto the Court of Appealsor Supreme
Court even though they are not expressly
authorizedby the rule. We have never had a
court complainabout or reject theserecords.In
the circuit court, of course,thereis no limitation
of the typeof evidencethat can be adduced.

The advice to send substantial evidence with
your petition is subjectto the exigenciesof your
situation.If youhavetime, practicethe caseas if
you arewriting a summaryjudgmentmotion and
load up the record. If you haveonly a 12-hour
graceperiod, you will have to make compro
misesjust to get paperbefore an original action
court to seeka stay. The only fixed rule is that
you must do the bestyou can within the time
allowedto you.

Historically, mandamusand prohibition were
limited remedies.Mandamuscould tell a judge
to do somethingbut could not tell him what to
do. Prohibition could prohibitenforcementof an
order but could not provide affirmative relief.
UnderCR 76.36 or CR 81, however,you arenot
askingfor a mandamusor prohibition. They do
not exist as causesof action in Kentucky any
more. Rather, you are askingajudge to correct
the action or inaction of a lower courtjudge un
der the supervisoryjurisdiction of the Supreme
Court which has beendelegatedto the Court of

Appeals or Circuit Court by SCr 1.0303 and
SCr 1.0406.The fundamentalcorollary of the
grantof thisjurisdiction is set out in Smothersv.
Lewis, 672 S.W.2d62, 64 Ky. 1984: " . . . a
court, once having obtainedjurisdiction of a
causeof action, has, as an incidental to its con
stitutional grant of power, inherentpowerto do
all thingsnecessaryto the administrationof jus
tice beforeit."

By filing an original action, you are in essence
askingthe supervisorof the lower courtjudgeto
make that judge dischargeher duty properly.
You arenot invoking the abrogatedremediesof
mandamusor prohibition. Therefore, nothing
preventsyou from askingfor the equivalentof a
mandatoryinjunction if the casedemandsit. The
original action court will be reluctant to grant
such relief, but the authority to grant it exists.
The bottom line for this part of the petition is to
ask for whateveryouneed.

Memorandum

AlthoughCR 76.361d indicatesthat a memo
randum of authorities is a part of the petition,
courtsdo not object if you file it as a separate
pleading,particularly if you haveseveralexhib
its to attach.The memorandumis your explana
tion of why reliefshouldbe granted.The memo
randumshouldbe as detailedas possiblewithin
the time constraintsyou facebecausethe memo
randumandthe evidenceyou submitwith it may
well be the only things that the original action
courtreviewsbeforedecidingthe case.

Although the rules of court do not prescribeany
particular format or content, AdventistHealth
Systemsv. Trude, 880 S.W.2d 539, 541 Ky.
1994, requiresa clear demonstrationof juris
diction before the original action court can con
sider the merits of the claim.

Before an original action court can reach the
merits of a petition, the petitioner must show
either that the judge is acting outsidehis juris
diction and that appeal is an inadequateremedy
or thatthe judgeis actingerroneouslywithin her
jurisdiction,that thereis no remedyby appealor
otheraction andthat greatinjusticeandirrepara
ble injury will result if the original action court
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does not intervene. The Supreme Court point
edly emphasizedthat "the requirementthat the
petitioner be without an adequateremedyby
appealis absolute." [p. 541].

I have never been able to make a meaningful
distinction betweenthe requirementof irrepara
ble injury andthe inadequacyof appealor other
action as a remedy.If appealcannotmakea liti
gant whole, the injury suffered or about to be
sufferednecessarilyis irreparable. However, to
be on the safeside, it is better to go down the
AdventistHealth Systemlist item by item in your
jurisdictional statement. When jurisdiction is
shown, the remainderof the memorandumis
devotedto a showing on the merits that what
ever the judge has done or refused to do is
wrong and requires immediate attention. A
numberof different scenariosare presentedin
the third installmentof this article to demon
stratetypical methodsof doing so.

ServiceOn Opposing Parties

Every namedparty must be servedwith copies
of all pleadingsfiled. [CR 5.03; CR 76.361].If
the original action is filed in circuit court, it is
not necessaryto issue summonses.[Stallard v.
McDonald, 826 S.W.2d 840, 842 Ky.App.
1992]. Serviceof the petition, memo and at
tachmentsby handor by mail is sufficient.

Serviceon the Commonwealthin circuit court
original actions must be made on the County
Attorney, who representsthe Commonwealthin
District Court, andon the Commonwealth’sAt
torney, who representsthe Commonwealth in
Circuit Court. [KRS 15.7251, 2; KRS
69.010]. They will decide who will appearfor
the Commonwealth.

In appellate court original actions, you must
serve the Commonwealth’s Attorney [KRS
69.010] and the Attorney General,who repre
sents the Common- wealth in the appellate
courts of Kentucky. [KRS 15.020]. Again, they
will decidewho appears.Hand delivery or mail
is sufficient.

Rememberalso that if you allege the unconsti
tutionality of a statute,CR 24.03 requiresnotice

to the attorneygeneralregard- less of the court
in which you file the original action. [Adventist
Health Systems,p. 542]. The apparentthinking
of the SupremeCourt on this subject is that the
attorneygeneralis responsiblefor protectingthe
interestof the GeneralAssemblyexpressedin its
statutesand that the state-widelegal officer of
the Commonwealthshould at least be advised
that a statuteis under attack. Again, service by
handor by mail is sufficient.

Filing The Action

A Court of Appeals

Exceptin clearemergencies,all original actions
cognizablein the Court of Appealsmustbe filed
at the main office in Frankfort. In casesin which
a single judge stay motion will be sought be
causeof time constraints,the Chief Staff Attor
ney, GeorgeGeohegan,may authorizefiling of
all pleadingswith the local judge who will hear
the intermediaterelief motion. Never assume
that you can just contact a Court of Appeals
judge and make your own appointmentto be
heard.Always call the main office andask.They
will work with you to meet the situation in
which youfind yourself.

CR 76.363requiresyou to file the original and
four copiesof everythingwith the Court of Ap
peals clerk. The papers must be accompanied
with the filing fee of $125.00[CR 76.422ix]
or an adequatemotion to proceedin forma pau
pens.

B Circuit Court

Practice for circuit courtsmay vary becauseof
local rules. In JeffersonCounty,original actions
are treatedas non-jury civil actions and are as
signedto divisions randomly by computer. CR
3.021imposesa $95.00filing fee. You mustbe
preparedto pay the fee or presenta signedin
forma pauperis order. Becauseoriginal actions
often require swift action, it is a good idea to
inquire at the circuit court clerk’s office before
the needarisesto see if aparticulardeputyclerk
is assignedto handle original actions or if the
clerk requiresparticularstepsin filing an origi
nal action.
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When The Original Action Is Filed

A Court of Appeals

The respondentand real party in interesthave
ten days to file a written responsepursuantto
CR 76.362. If you serveanyparty by mail, CR
6.05 grants three more days for the response.
The case is submitted upon filing of all re
sponsesor the expiration of the time allotted.
[CR 76.366].

Upon submission,the clerk refers all original
actions to the next availablemotion panel. The
motion panelconsistsof threejudgeswho have
beensummonedto the main office in Frankfort
to decide mesne motions. This is a collateral
duty of all Court of Appealjudges. The motion
panelmeetsonceeachmonth,usually during the
first weekof the month. As notedin the section
on IntermediateRelief that follows, knowledge
of whenthe nextmotion panelmeetsis essential
to adecisionto seekastay.

The three-judge motion panel will give the
original action expedited consideration. The
length of time for decisionwill dependon the
natureof the actionpresentedandthe quality of
the work presentedby the attorneys. Do not
count on getting a decision immediately after
submissionunlessyour right to relief is abso
lutely clear.

The panelnormally will announceits decision
by mail althoughwhen the occasiondemandsit
will senda fax or direct a clerk to contactthe
partiesby telephone.

B Circuit Court.

The respondentand the real party in interest
have20 daysto file an answer.[CR 12.01]. The
parties may submit the action for judgmenton
the basis of the pleadingsand exhibits, as in a
summaryjudgment or CR 12.03 motion, may
take discovery, or conceivably may have a
bench trial. [CR 39.02]. The two latter options
are rarely chosen.The first reasonis that in most
casesthe pleadingsand exhibits provideall that
is necessaryto makea decision.The secondrea
son is that thereis not enoughtime to engagein

discovery or schedulingof a bench trial unless
the partiesagreeto stay the district court action
for a sufficient period of time. You shouldan
ticipate disposing of your original action by
written motion, although, in my experience,
most circuit judgesappreciatean informal hear
ing at which the attorneysandjudgemay discuss
the caseandmaybehearawitnessor two.

Disposition By The Original Action Court

A Courtof Appeals

In almost every case,the Court of Appealsdis
posesof original actionsby entry of an order or
of an opinion and order. Pursuant to CR
76.381, thesedispositionsare "effective upon
entry andfiling with the clerk." There is no 20-
day graceperiod becausethesedispositionsare
not CR 76.28opinions.

You mustbe readyto act rapidly upon the deci
sion of the Court of Appealsbecauseany stay of
lower court proceedingsterminatesupon final
disposition of the original action. A party can
ask for reconsiderationin the Court of Appeals
which would allow an ex parte motion for con
tinuation of the stay.[CR 76.382]. However,in
over 15 yearsof dealing with original actions,I
have never seen this attempted,probably be
causethe oddsof gettinga staycontinuationare
poor exceptin caseswherethe Court of Appeals
has grudginglydecidedagainstthe party because
it was boundby precedentwith which it did not
agree.

B Circuit Court

A circuit court judgment conforming to CR
54.01 is effective upon signatureand entry. [CR
581]. A motion to amendor vacate the judg
ment pursuantto CR 59.05 may be madewithin
ten days of entry. By operationof law underCR
62.01, a timely motion to amendor vacatestays
enforcementof the judgmentuntil the motion is
disposedof. Otherwise,CR 62.01 precludesa
circuit judge from stayingthe judgmentuntil a
notice of appeal is filed. Therefore, if you an
ticipate seekingamendment,you mustbe ready
to file quickly becauseuntil the CR 59.05 mo
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tion is servedand filed the adverseparties are
free to rely on thejudgment.

Application For Intermediate Relief

Considerationof the time frames for processing
original actions in the Court of Appeals or Cir
cuit Court showsthat you shouldnot anticipatea
decisionon your petition until at least 20 to 30
days after filing and service.This is not a big
problem if your issue is doublejeopardy, your
client is out of custodyon minimalbond, andthe
retrial date is six months away. More often,
however, the irreparableinjury is scheduledto
happenbefore a decisionreasonablycan be ex
pected,often beforethe adverseparty’s response
is due.

The original actioncourt can halt proceedingsin
the lower court temporarily on motion by enter
ing what is commonly calleda "stay" order.But
before you seek relief in the original action
court, don’t overlook a possibleeasysolutionto
the problem. Ask thejudge in the lower court if
she will allow you a graceperiod to seekrelief
from the next higher court. Not all original ac
tions will be vigorously objectedto. Sometimes
the judge and the Commonwealthwould also
like to havethe problemclearedup beforetrial.
An agreementat the trial level court avoidsa lot
of unnecessarywork and trouble. Even if the
judgewill not continuethecaseuntil the original
action is concluded,sevendaysto obtain a stay
are better than threedays which are betterthan
one day which is betterthan 12 hours. Nothing
in the Civil Rules requiresa requestfor stay in
the lower court, but it can savea lot of time and
worry.

A Court of Appeals

CR 76.364 explicitly authorizes"intermediate
relief’ in the form of a "temporaryorder" if the
petitioner faces "immediateand irreparable in
jury." The rule is unclear whetherthe movant
must show injury before expiration of ten days
or before ahearingcan beheard.The latter must
govern becausethe next motion panelmay not
convene for a week or ten days after the re
sponseis due to be filed. This is why it is essen
tial to call the Court of Appeals clerk’s office

when filing an original action. You must know
when the motion panel meetsafter the due date
for the responseof the judge and the Common
wealth. You thentailor your motion accordingto
what you learn.

There are cases in which you might haveonly
one or two days to actbeforethe irreparablein
jury occurs.For thesecases,thereis the informal
processof getting a "single judge stay order." If
the clerk’s office does not have a three-judge
panel to consideryour staymotion, he canpres
ent the motion to any availablejudge. The pref
erenceis to presentit to ajudge in your district.
The single judge stay order is effective until a
three-judgepanelconsidersandrules on the stay
motion.

Keep in mind that the Court of Appealshas no
authorityto do anything until the original action
is filed andpending.The stayorder is an excep
tion to CR 581 becauseit is an emergencyor
der. It usually will recitethat it is effective upon
signaturewithout entry.
B Circuit Court

The authority for stay orders in original actions
is found in SCR 1.0406,Sections1, 2 and 109
of the Constitution,and is stated in Smothersv.
Lewis, cited above. The Supreme Court rule
delegatessupervisoryauthority over the district
courtjudgeto the Circuit Court. As a constituent
of the Court of Justiceunder Section 109 of the
Constitution,the Circuit Court mayperform any
actnot prohibited by the Constitution or by the
Supreme Court. These two provisions, along
with Section 2 of the Constitution which re
quiresjudicial intervention to redressarbitrary
conduct,arethe unstatedpremisesof the Smoth
ers v. Lewis rule that a circuit judge vestedwith
jurisdiction in a casecan do anythingreasonably
necessaryto obtainingajust result.

Obtaining a stay order in circuit court is a less
involved processthan in the Court of Appeals.
The responseis not dueuntil 20 daysafter serv
ice of the petition. If the irreparableinjury will
occur before then or before a decision on the
merits is likely to be rendered,thejudgecan stay
the lower courtproceedings.
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C Limits of the StayOrder

By definition, all stay orders are temporary.
They remain in effect until disposition of the
petition on Its merits. Upon disposition, the stay
dissolves and the attorney whose client is af
fected must either try to extend it under CR
76.382 or CR 59.05/62.01or file a notice of
appealimmediately together with a motion for
intermediatereliefpursuantto CR 76.33.

D Drafting andArguingthe StayMotion

Usually, the stay motion is not an involved
pleading. In the Court of Appeals you are re
quired by CR76.364 to give noticeto all other
parties that you are seeking a stay. Although
there is no explicit rule governing circuit court
proceedings,fairness and courtesy compel giv
ing the same notice to adverseparties in that
court. The most apt analogyis to CR 65.031
which requiresnotice except for demonstrable
emergency.

Pleasetakecarefulnotethat you arenot required
to delaya hearingon a staymotion unreasonably
to suit the calendarsof other lawyers.You are
only required to give notice. However, you
should try to accommodateotherswhen possi
ble. At minimum, you will be expectedto advise
the other attorneys or parties of the time and
place of any hearing that is scheduled.If you
proceedex RPC 3.3d requiresa lawyer
to "inform the tribunal of all material facts
known to the lawyer which will enablethe tri
bunal to makean informed decision,whetheror
not the facts areadverse."

You mustshowimmediateandirreparableharm.
Most often it is sufficient to note the divergence
betweenthe day the bad eventwill occur in the
lower court and the expectedday relief can be
obtained in the original action court, together
with a statementthat your petitionandmemoare
incorporatedby referenceinto the stay motion.
In an absoluteemergency,a judge can grant re
lief on an oral motion.

The decisionof thejudgeor panelon the stayis
discretionary. Certainly, the judges will try to
estimatethe likelihood of successon the original

action itself. Judgessee no reasonto grantstays
whereit is obviousthat the party askingfor the
stay has only a slight chanceof success.How
ever,the purposeof the stay motion is simply to
preservethe subject matter of the action. This
shouldbe pointed out to the judgeor panelcon
sideringthe staymotion. Your staymotion must
convincethe panelor the judge that you have
morethansimply a colorableclaim.

If a stay is granted,make sure that a copy is
servedon the respondentjudge so that proceed
ings in the lower court will be halted. This is a
smallpoint, but it is occasionallyoverlooked.

If a stayis deniedby the Court of Appeals, you
may havethe denial reviewedby the Supreme
Court by filing an "all writs" applicationin the
SupremeCourt pursuantto Section ii 02a of
the Constitution. As interpretedin Abernathyv.
Nicholson,899 S.W.2d 85 Ky. 1995, this pro
vision gives the SupremeCourt raw authority to
deal with "virtually anymatter"within its super
visory jurisdiction. To control the Court of Jus
tice, the SupremeCourt and the Chief Justice
have authority to enter orders controlling any
judicial proceeding in the Commonwealthof
Kentucky. Although this application is in the
nature of a separateoriginal action to the Su
preme Court, the generalargument is that the
Court of Appeals has erroneouslydenied the
stay and that your circumstancesdemandone.
This applicationshould follow the format pre
scribedin CR 76.36to the extentpossiblegiven
the time constraintsand the circumstancesof
your case.An original and four copiesmust be
filed with the Supreme Court together with a
filing fee for original action or a motion to pro
ceed in forma pauperis.The motion will be re
ferred to the ChiefJustice,or, if the Chief Jus
tice is absent,to the Deputy ChiefJusticeor the
Court as a whole. CR 76.364 applies in this
action andrequiresnoticeto adverseparties.

If the stayis deniedby a circuit courtjudge, you
may seek review of the denial by an original
action filed in the Court of Appeals.This origi
nal action will rely on the"jurisdiction by neces
sity" which was discussedin thefirst installment
of this article, which arisesfrom Sections2 and
14 of the Constitution and which requires the
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Court of Justiceto provide an adequateremedy
for any legal injury. It would be well to cite Ab
ernathyv. Nicholsonto explainwhy the actionis
beingprosecutedin the Court of Appeals rather
than in the SupremeCourt. The SupremeCourt
acknowledgedin Abernathythat it has authority
to interveneat any level of proceedings.How
ever, the majority opinion of Abernathy also
held that a party may not seek relief from the
SupremeCourt under the supervisoryjurisdic
tion unless it can show that there is no other
court to turn to. Together,theseauthoritiesindi
cate that complaintsabout denial of stay order
by a circuit judge should be heard in the Court
of Appealsfirst.

Keep in mind that actionsseekingreview of de
nial of stay orders are themselvesoriginal ac
tions and thereforethere is no problem about
bringing them even though the disposition on
the merits is still pendingin the lower court. The
only issuethat can be raisedin such applications
is whether or not the respondent’sorder should
be stayed.

Appeal

Section 115 of the Constitution authorizes at
least one appealof right to anothercourt from
any civil or criminal action. CR 76.367 pro
vides an expeditedprocessfor an appeal to the
SupremeCourt from denial of an original action
in the Court of Appeals.An appeal from circuit
court to the Court of Appeals is treated as a
normal civil appeal.[CR 76.031]. Therefore,it
involves the prehearingconference procedure
which requires filing of a statementwith the
Court of Appealsandwhich tolls the running of
time for further steps in the appeal until the
Court of Appeals decideshow to deal with the
case. [CR 76.03]. Certainly, this built in delay
should be mentionedin any motion for interme
diate reliefpursuantto CR 76.33.

Pursuantto CR 76.367,anoticeof appealmust
be filed within 30 daysof an unfavorabledispo
sition of an original action.In practice,however,
the party seekingthe appealwill file the notice
almost immediatelyso that a stay can be sought
underCR 76.33.

No new in forma pauperisorder should be nec
essaryfor clientsproceedingunder KRS Chapter
31. However, otherswill haveto pay the filing
fee requiredby CR 76.422ai at the time the
noticeis filed. [CR 76.367b]

The rule setsout an expeditedbriefing process
with the brief for the appellant due within 30
days of the date on which the notice of appeal
was filed and any responsivebriefs due within
30 daysthereafter.[CR 76.367c; h].

Counsel for real parties in interest must take
specialnote of subsectionh of this rule which
requiresattorneys for any real party in interest
who has participatedin the Court of Appeals to
file a brief on behalfof the judge whoseorder is
underreviewunlessthatwould amountto a con
flict of interestfor her client.

CR 76.367d requiresan additional statement
of appealwhich providesthe namesof parties,
counselandthe trial judgeas well as the datesof
certainstepsin the proceedings.As usual in the
Supreme Court, ten copies of the brief and
statementshall be filed. [CR 76.367i].

The casewill be taken under submissionupon
the filing of responsivebriefs or the expiration
of time. Usually, the SupremeCourt will give
expeditedreview in original actioncases.

Summary

Once the decision to file an original action is
made,the chiefconsiderationis time. Obviously,
your client must havea strong legal argument
before you can expectanycourtto interferewith
the "orderly process" of litigation. Your action
can be renderedmoot at anytime by eventstak
ing place in the lower court. This installment
cannot deal with all the nuancesand unusual
situations that original actions have. However,
this is aguideto the importantstepsthatmustbe
takenand the importantconsiderationsthat must
be madewhen an original action is undertaken.
In the next installment,wewill review the com
mon scenariosin which original actionsmay be
sought and the argumentsthat are germanein
thesescenarios.U
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DEFENDING JUVENILES ACCUSED
OF SEX CRIMES

> Timothy G. Arnold & Jeff Sherr

We live in a climate of increasingfear of sexual
"predators."This fear hasled to the GeneralAs
semblypassing increasinglypunitive legislation
for sexual offendersand the institution of Me
gan’s Law in Kentucky. This fear also impacts
juvenile practice. What once was dismissedas
innocentexploration or playing doctor, is now
leading to prosecution for felony sexual of
fenses, commitment, and years of treatment.
This article leads the reader through the three
stagesof thejuvenile sexualoffenseprocess:
a adjudication,
b designationas asexualoffender,and
c disposition.

Stage 1: Adjudication

Juvenile sexual offenses are widely varied in
nature. Some offenders are merely mimicking
the abuseperpetratedupon them. Otherjuvenile
offendersare essentiallyindistinguishablefrom
adult sexualoffenders.Understandingthe char
acter of the crime is an important first step in
determininghow bestto proceed.In order to do
this, thereare afew questionswhich you needto
askyourself.

A. Couldyour client committhis crime?
This is an issue you needto deal with when
you haveyoungor immatureclients accused
of sexualoffenses.This issuecan be divided
into three sub-issues.First, did your client
have the physical capacity to commit the
crime?Second,is your client legally capable
of committing the crime?Third, is your cli
ent capableof forming the mensrea neces
sary to committhe crime?

i. PhysicalCapacity
The first issue to consider is whetheryour
client is physically capable of committing
the chargedoffenses. For rapecharges,the

issue is fairly straightforward:could a per
son of your client’s age and maturity do
what he was accusedof?

For sodomy, sexual abuse,and other"devi
ant" sexual crimes, the issue is more com
plicated. Acts that would seem sexual in
natureif committedby an adult may not be
when committed by a young or immature
child. For example,manyyoung victims of
sexual abusewill mimic acts that were per
petratedon them. However,whetherthe act
was done for the purposeof sexuallygrati
fying either partyis a critical issuewith both
sodomyandsexualabusecharges. "Deviant
sexual intercourse"is definedas an "act of
sexual gratification." KRS 510.0101.
"Sexual contact" is definedas act done "for
the purposeof gratifying the sexualdesireof
either party." KRS 5 10.0107. In either
case,the perpetratormust intend that either
he or the victim be sexuallygratified by that
conduct. Thus, when your client is young,
immature, or mentally limited, it may be
necessaryto seek a pretrial evaluation to
determinewhetheryour client was able to
committhe chargedoffenses.

ii. Legal Capacity to Commit the Crime
Apart from the issue of whetheryour client
had the physical ability to commit the
chargedoffensesor, as the casemaybe, the
physical ability to be gratified by them is
the issue of whether your client is legally
capableof committingthe offense. As with
all juvenile cases,the infancy defensemay
be used. See Chapter 1, [Section on In
fancy]. In addition, children under 12 may
also argue that they were legally incapable
of committing rape, sodomy, or sexual
abuse.Children under 12 arepresumedto be
incapableof consentingto sexual acts. KRS

Page61



TheAdvocate,Vol. 20, No. 6 November 1998

510.040;510.070;510.110. Indeed,despite
statementsin the commentarythat rapefirst
degree, sodomy first degree, and sexual
abusefirst degreechargescan be committed
by a person of "any" age, it is clear from
othercommentsin the Commentarythat the
drafters of the criminal code did not con
sider juveniles under 12 to be capable of
initiating sexualcontact. The draftersnoted
in the commentarythat:

The critical ages for offensespro
hibited by this chapterare 12, 14,
and 16. Age 12 was chosento pro
tect pre-pubertyvictims. Sexual in
tercoursewith a child less than 12
yearsof ageindicatesaconsiderable
probability of aberration in the ag
gressor. Age 14 was chosento pro
tectchildren in the period of puberty
when the child arrives at thephysi
cal capacity to engage in inter
course but remains seriously defi
cient in comprehensionof the social,
psychological,emotional,and even
physical significance of sexuality.
Kentucky Crime Commission,
Commentary to KRS Chapter510,
1974.

Clearly, the only meaning which could be
given to that languageis that the Kentucky
Crime Commission simply didn’t regard
sexual intercourseby a child under the age
of 12 to bea possibility. Chancesare, if you
do havea client underthe age of 12 who is
accusedof a rape or sodomy offense, you
will have one of the physical capacity de
fenseslistedabove,as well as a legal capac
ity defense.

Finally, olderjuveniles may also havea le
gal capacity defenseto rape, sodomy, or
sexualabusecharges. A juvenile mustbe at
least 16 years of age to be guilty of rape
seconddegree, sodomy second degree, or
sexual abuseseconddegreecharges. No ju
venile can be guilty of rape third degree,
sodomy third degree,or sexual abusethird

degree. This is an importantdefenseto con
siderwhenreviewingthe factsof your case.

iii. Infancy Defense
As in all juvenile casesinvolving a child un
der the age of fourteen,the infancy defense
can also be used. Undercommonlaw, there
is a presumptionthat children underthe age
of seven are incapable of committing a
crime and a rebuttablepresumption that a
child sevento fourteenyearsof agelacksthe
mentalcapacityto be held responsiblefor a
crime. See Thomasv. Commonwealth,180
S.W.2d 656 Ky. 1945 Eleven year old,
accusedof unlawful sexual contactwith five
yearold child, was entitled to instructionson
infancydefense. This defensestill maybe
utilized.l SeeIn re Devon T, 584 A.2d 1287
Md.App., 1991 Infancy defensecan be
raised in juvenile delinquencyproceedings
because,in light of the quasi-penalaspects
of juvenile dispositions,statemustprove the
presenceof the necessarymensrea in order
to establishguilt. As with the aboveargu
ments, counselmay wish to attemptto hold
a pretrial hearing to determinewhether an
adjudicationis necessary.

B. Didyourclient committhis crime?
If your client is physicallyand legally capa
ble of committing the offense with which
she is charged,the next issue is whetherhe
did, in fact, do the crime. Our legal history is
repletewith examplesof personswho have
been falsely accusedof sexualmisconduct.
Juvenile court is subject to the samecon
cerns. Somejuvenile "victims" are actually
willing participants in the crime who are
now lying to coverup the extentof their in
volvement.Othervictims areyoungchildren
who are falsely accusingtheir siblings to
"get back at them" for some perceived
wrong. Still othersare youngchildren who
havebeenmanipulated- intentionally or in
advertently- into falsely accusingneighbors
or loved onesby overeagersocialworkers or

At the hearing,the Commonwealthconceded
the existenceof this presumption.SeeTran
script of 12/15/97 Hearing,at page

_____
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police investigators. As with any sexual
abusecase,investigationis important.

Under thesecircumstances,defendingyour
juvenile client should be no different than
defending your adult client. You should
consult books and resourceswhich explain
how to defend an accusationof criminal
sexual abuse. When appropriate,you will
needto seeka "taint hearing" to challenge
the accuracy of the victim’s testimony.
Whensuch pretrial hearingsareneeded,you
might want to ask that they be heardby a
differentjudgethan thejudgewho will hear
the trial of the case,becauseyou may not
want the samefact-finder hearingboth ad
missible and inadmissibleevidenceagainst
your client. For other ideas about how to
defend such cases, see Lewis, Erwin W.,
Defending Child Sex Abuse Cases, DPA
Circuit Court Training Manual, Chapter 7
1998; see also Morosco,B. Anthony, The
Prosecution and Defense of Sex Crimes,
MatthewBender1998.

Stage2: Is Your Client A Juvenile
SexualOffender?

If your client hasbeen found guilty of an of
fense, the next issue the court will addressis
whether your client is a "juvenile sexual of
fender." This is an extremely significant mo
ment for your client. If your client is, in the
parlanceof thejuvenile code,"declared"to be a
"juvenile sexual offender," then he will be re
quired by law to undergotwo to three years of
sexualoffendertreatment. Upon the completion
of that treatment,he will havehis criminal rec
ords checkedeveryyear for fifteen yearsto see
if hehas re-offended. Shortof transferringyour
client to circuit court, commitmentas a sexual
offender is the harshestsanctionsthe juvenile
court can impose.

The decision aboutwhetheryour client should
be declaredajuvenile sexualoffender comesin
several stages.First, your client must be found
guilty of a sexual offense. Second,your client
must undergo a mental health evaluation. Fi
nally, the court will haveto decidewhetherto

declareyour client to be a juvenile sexual of
fender.

A. What Qua4fiesasa SexualOffense?
If your client is foundguilty of the following
offenses,he can be labeledajuvenile sexual
offender:
1. Any of Chapter 510 felony offenses-

rapeany degree,sodomyfirst, second,
or third degree,or sexualabusefirst de
gree.

2. Any other felony committed in conjunc
tion with a misdemeanordescribed in
Chapter510;

3. Criminal attempt of Chapter 510 of
fenses,wherethe attempt chargeis a fel
ony;

4. Incest;
5. Unlawful transactionwith aminor;
6. Use of minor in sexualperformance.

If your client is found guilty of theseof
fenses, and is thirteen years old or older,
KRS 635.510 states that he "shall be de
clared" to be a sexualoffender. If your cli
ent is twelve years old or less and found
guilty of one of theseoffenses,or if your
client is thirteenor older andfound guilty of
a misdemeanorunderKRS Chapter510, the
court "may" declareyour client to be ajuve
nile sexualoffender.

As mentioned previously, being labeled a
juvenile sexual offender is one of the worst
thingsthat canhappenin juvenile court. For
that reason,it is important for you to try to
keepyour client from being found guilty of
one of the crimes listed above whenever
possible. Particularlyin caseswherethe de
fendantis young, it is possibleto arguethat
your client’s acts were not sexual in nature.
In otherwords,you might bein a positionto
arguethat your client is guilty of assaultor
harassment,not sexual abuse. Even when
that defenseis unlikely to succeedin court,
it is still an important aspect of plea
bargaining.

B. Mental Health Evaluation
If your client is found guilty of one of the
offenseslistedabove,he will be requiredto
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participate in a mental health evaluation.
The results of this evaluationwill have a
significant impact on your client’s future.
The evaluator should determine whether
your client hasa mental condition, such as
retardationor psychosis,which would affect
his participationin the crime, or his ability
to respondto treatment. Make certain that
the evaluator meets the criterion in KRS
535.5102. As with any mental health ex
pert, makecertainthat they are awareof in
formation favorable to your client. Make
certainyou get a copy of the evaluationbe
fore it is presentedto the court. If you be
lieve the evaluation is erroneous,you can
ask for a hearing. You might also be enti
tled to your ownexpert.

C. TheHearing
The juvenile court can only declarea child
to be a juvenile sexualoffender if the child
meets certain criterion. KRS 635.505 de
fines "Juvenile sexual offender" as an indi
vidualwhom:

- was underage18 at time of offense
- is NOT activelypsychotic
- is NOT mentallyretarded
- hasbeenadjudicatedguilty, pled to or

convicted of a sexual offense listed
above

It is importantwhen you are representinga
juvenile to determinewhether or not he is
eveneligible to be labeleda "juvenile sexual
offender." Manyjuvenilesthat comethrough
the courts are in fact very low functioning,
possibly mentally retarded,and many have
mental illnesses, such as psychosis. The
DSM-IV identifiesmild mentalretardationas
having an IQ below 70. See also KRS
Chapter202B.

As mentionedpreviously, KRS 635.510 now
makes it mandatoryon the juvenile court to
declarea child to be a sexual offenderwhen
they are over thirteen and have committed
one of the designatedoffenses. However, in
some casesthat statutewould be subject to
constitutional challenges. Remember, your
client gave up a number of constitutional

rights when he was tried as ajuvenile. Os
tensibly, theserights were forfeited because
the statewas only acting in your client’s best
interest. However, if your client does not
standto benefit from sexual offender treat
ment, than requiring him to endure that
treatmentwould clearlynot be in his bestin
terest. This is particularly important when
the mental health evaluationconcludesthat
your client is not a sexual offender. Under
thosecircumstances,the court mayhavesev
eral options, dependingon the facts of the
case. If the results of the evaluation cast
doubt upon your client’s guilt of the under
lying offense, thenthe court may vacatethe
guilty plea or adjudication. Or, the court
could simply find that your client is not a
sexual offender. If the court does the latter,
you need to make certain that your client’s
DJJ worker is well aware of the court’s find
ing on that issue. For example,if your client
is still being subjectedto sexual offender
treatment, in violation of the court’s order,
your client could move to have DJJ held in
contemptof court.

Stage 3: Disposition, Or Why Did Your
Client Commit The Crime,

And What Can Be Done For Him?

After an admissionor an adjudicationof a sex
ual offense,the court will considerwhat the best
course of treatment will be for your client.
When so doing, it is importantto consideralter
nativesto commitmentas a juvenile sexual of
fender, such as commitmentas a dependentor
abusedchild, or probation.

The reasonswhy juvenilescommit sex offenses
areas variedas the crimesthemselves.However,
somefactorsare presentin mostsexual offense
cases.For example,manysexualoffendershave
themselvesbeen victims of abuse. Frequently,
thesesexualoffensesare reactionsto that abuse.
Particularlywhere thejuvenile offenderis in the
early stagesof the "cycle of abuse,"the court
will haveseveraloptions:

A. The court could commit the child to the
Departmentof JuvenileJusticeas a sex
ual offender. This commitmentwill fre
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quently mean that the child will be
placed in one of Kentucky’s residential
treatmentcenters. The sexual offender
treatmentprogramsat thesecentersare
generallyvery harsh. Juvenile in such
programsfrequentlyreport that staffre
gardsthem only as offenders: moral rep
robateswho are unlikely to successfully
return to society. Particularly wherethe
offender is very young, placement in
such a programwith older, experienced
sexual offenders is unlikely to benefit
the child or the community and may
prove not to be sexual offender treat
ment,but sexualoffendertraining.

B. When the child is destinedto be re
moved from the community, a more
preferableoption to commitmentis for
the child to enterone of the state’spri
vatechild care placementsfor sexualof
fenders.Theseplacementswill generally
providemoretreatmentfor victimization
issues. Unlike residential treatment
centers,the populationsof theseprivate
placementsgenerally will not include
advancedcriminals. As a result,success
ratesat theseprogramsare likely to be
higher.You can get your client into such
a program in oneof two ways. First, the
court can simply commit the child di
rectly to the facility. Second,the child
could agreeto enroll in and participate
in such a program as a term of proba
tion. In either case,the arrangementsfor
placingthat child with the privatechild
careentity mustbe madein advance.

C. The most preferableoption for the child
is community based sexual offender
treatment.This type of treatmentis be
coming availablein a greaternumberof
communitiesas time goes on. Commu
nity basedtreatmentpermits a child to
remainat home or with a relative while
receivingtreatment,therebyeliminating
concernsthat shewill be influencedby
more advancedcriminals. Particularly
where the offender is young, this ap
proach is a cost-effective method of
dealing with the full range of issuesas-

sociated with offending behavior. Gen
erally, participationin communitybased
treatmentwill be a condition of proba
tion. Onceagain,arrangementsfor such
treatmentwill have to be made in ad
vance.

In manycommunities,the pre-dispositionreport
will usuallyrecommendcommitmentas a sexual
offender in sex offensecases. Therefore,it will
be up to the attorneyto do the legwork andmake
the arrangementsnecessaryto give the court a
meaningfulalternativeto that disposition. Also,
rememberthat evenwherethe child is commit
ted to the Departmentof Juvenile Justice,they
are still eligible for treatmentin group homes,
private childcare, or even in the community.
Wheretheywill be placedis likely to dependon
the resultsof the sexual offender mental health
assessment,and the preferencesof your local
JuvenileServicesSpecialist. Since the child has
a clear right to placementin the leastrestrictive,
the attorneywill haveto follow their client to
ensurethe most community-orientedplacement
available.

In the caseof ajuvenile sex offender, a separate
disposition date will most likely work to your
client’s advantageso that you can explore com
munity options. Do not forget that you areenti
tled to the pre-dispositionreport threedays prior
to the disposition hearing. KRS 610.1001.
Remember,a finding that your client is a sexual
offenderdoes not meanthat placementin a resi
dential facility is inevitable. The results of the
evaluationmayhelp to fashiona factual basis for
placementin the community. A "treatmentpro
gram" is definedin KRS 635.505 as a "contin
uum of servicesprovided in the community and
institutional settings designed to provide early
intervention and treatmentservices for juvenile
sexual offenders." Use this definition to assert
your client’s right to receivetreatmentin the set
ting which will be most conduciveto early inter
vention and treatmentfor that child. Remember
thatthe dispositionshouldbethe least restrictive
alternative. This philosophy is a basis of the ju
venile code. The sexoffendersectionof the juve
nile code specifically states that, basedon the
assessmentand evaluation of the juvenile and
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family, DJJ shall utilize the least restrictivealter
native. KRS 635.5152.

Commitmentto the Departmentof Juvenile Jus
tice will last for a minimumof 2 years,if a child
is declared a juvenile sexual offender. KRS
635.515. This time can be extendedto 3 years
maximum,but not past the juvenile’s 21st birth
day. Commitment for 2 to 3 years does NOT
meanthat a child hasto remain in oneplacement
for that entire time, thoughsome courtshavecon
strued635.515 to meanjust that. The definition
of treatmentprogram,statedabove, is an indica
tion that acontinuumof servicesis needed.

Conclusion

In the presentclimate, it is easy to assumethat
anyoneaccusedof asexual crime is a moral and
sexualdeviantwho preyson helplesschildren to
satisfy a perversesexual need. Our legislature
has createda systemwhich is basedon that as
sumption,and which provides harsh, intensive
therapydesignedto addressthosedeviantsexual
predators. Do not get caught up in those as
sumptions. Look at the individual factsof your
client’s case. You are likely to find that your
client is not a serialrapist. Rather,you mayfind
that your client is a young child trying desper
ately to cope in an abusiveenvironment. Or,
you may find that your client is a teenagerwho
is experimentingin an unfamiliararena.

You mayeven find that your client is not guilty
of anything at all - that he or she is just a pawn
in a battle betweenadults. In anycase,as a de
fense attorneyyou are uniquely qualified to get
that perspectivebefore the court. In the full
light of the truth, the court can makedecisions
which do not cotton to broad or mistaken as
sumptions. Instead, the court can make deci
sionswhich are in the child’s individual interest.

Timothy G. Arnold
AssistantPublic Advocate
JuvenileAppealsUnit
100 FairOaksLane,Suite 302
Frankfort,KY 40601
Tel: 502 564-8006,#220; Fax:502 564-7890
Email: tarnold@mail.pa.state.ky.us

Jeff Sherr
AssistantPublic Advocate
AssistantTrainer
100 Fair OaksLane,Suite 302
Frankfort,KY 40601
Tel: 502 564-8006,#236; Fax:502 564-7890
Email: jsherr@mail.pa.state.ky.usU
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JUSTICE DELAY1E:D
> Bill Cunningham, Circuit Judge

56th Judicial Circuit, Eddyville,

There areapproximatelythirty inmateson DeathRow
at the KentuckyStatePenitentiaryin Eddyville. Sev
eralof them havebeenthere forover a decade.

When Harold McQueenwas executedin the early
minutesof July 1, 1997,he becamethe first execution
to be carried out since 1962. McQueen becamethe
163rdmanexecutedat Eddyville. They rangedin age
from sixteento a graybeardedFrankThomaswho died
at seventy-one.

The deathmarchbeginning with JamesBucknerhas
beencomprisedof seventy-ninewhitesandeighty-four
blacks. Theiroffensesincluded146 for murder,eleven
for rape,five for armedrobberyandonefor aiding and
abettinga rape.

Only fifty out of Kentucky’s 120 countieshavesent
mento their deathat Eddyvillewith JeffersonCounty--
notsurprisingly--leadingthe list at forty-four.

Of courseour first executionin over thirty-five years
engendereda lot of controversyandpublicity. It also
broughtto the forefrontonceagainthepublic debateon
capitalpunishment. Whetherwe havecapitalpunish
ment seemsto me strictly a legislativematter.

Thereis anotherconcernI havewhich was also a part
of the McQueendebate and which I believe is the
responsibilityof the judiciary. The mediaandothers
mayhavetalkedaboutthedeathpenaltyitself; butwhat
I heard mostly from ordinary citizens was the great
concernfor the long delayfrom the time the offense
wascommittedandsentenceimposedand the time the
sentencewas actuallycarriedout. Peopledo not tin
derstandwhy it took sixteenyearsto carryout Harold
McQueen’ssentence.Theseconcernsareexpressedby
peoplewho arenot ardentandvengefuldeathpenalty
supporters. They are of the opinion that it is "inhu
mane"for a personto live underthis cloud for so long.
Also, ofcourse,therearethosewho say that it loses its

deterrenteffect whenthepenaltyis delayedfor many
years.

Kentucky

It is awell known idiom that "justice delayedis justice
denied." The responsibilityfor the delay in canying
outdeathpenaltysentencesseemsto lie with thejudi
ciary. Quite frankly, I do not know why it takesso
long. Thatmakesit evenworsewhena judge cannot
explain it to ordinarycitizens.

As CommonwealthAttorney, I prosecutedseveral
deathpenaltycases.Two ofthem resultedin thedeath
penalty--bothof which were reversedon appeal.The
first one wasreversed,and thedefendantthenentered
a pleato a life sentenceoneday shortoftenyearsfrom
theday theoffensewas committed. The seconddeath
penaltywas reversedby the StateSupremeCourtover
sevenyearsfrom the dateof conviction. Sevenyears
for the first tier of appellatereviewto bereached.

Both of thesecaseswere tried within one year of the
time of the crime. It would seemto me that it should
not takeany longer for theAppellateCourtto review a
deathpenalty sentencethan it does for prosecutors,
defenselawyers,judges and juries to cometogether,
put forth theevidence,and try the case.

We havea hardworking, competentandverycapable
appellatejudiciary in this state. And I am sure that
thereare very good reasonsfor this extendeddelay.
Unfortunately,however,the generalpublic andeven
the trial judgesarenotbeingadequatelyinformedasto
the reasonsfor theselongdelays.I believethat it would
serve a very worthwhile purpose and enhancethe
imageof the judiciary with the public if the judiciary
tooka leadin educatingour citizensasto the reasonfor
this delay.

Whena trial judge is askedby a private citizen, and
more especiallythe victims of a crime, why it takes
sevenyearsfor the first appellatedecisionto bemade,
and that trial judge cannotanswerthat question,our
court systemsuffers in the eyesof thepublic. We all
suffer becauseof it. U
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AN EXPLANATION OF THE DELAY IN THE
CAPITAL APPELLATE PROCESS

> JudgeJ. William Graves,SupremeCourt of Kentucky
Paducah,Kentucky

Circuit JudgeBill Cunninghamof the 56th Judicial
Circuit in his article "JusticeDelayed"questioned
the lengthy delay between the time a death
sentenceis imposedandthe time it is carriedout
in capital cases. This article appearedin the
September1, 1997, issue of Benchmarks,the
newsletterof the Circuit Judges’Association.
Judge Cunninghamparticularly addressedthe
sixteenyearsbetweenHaroldMcQueen’ssentence
and execution. The delay in capital cases,
however,does not solely lie in the fault of the
stateappellatecourts,but in the finality of a death
sentenceandthe necessityof numeroustiers of
judicial review to ensurethe absenceof error in
theprocess. The AmericanBarAssociationTask
Forceon HabeasReform statedthat somedelay in
capital cases is "indispensablefor a thorough
considerationof the issues." therefore, delayed
justicedue to a thoroughreview of eachcapital
caseis necessaryto ensurejusticeis served.

An examinationof the appellateprocessin capital
casesrevealsthe tiersof appealsand,therefore,
indispensabledelaysin processingacapitalcase.
A capital caseoriginatesin State Circuit Court
wherethe defendantis convictedandsentencedto
deathby ajury. Thefirst stageof appealsbegins
with a direct appeal to the Kentucky Supreme
Court examiningthe eventsof the trial for errors.
Ordinarily, as in McQueen’s Case, if the

Kentucky SupremeCourt affirms the trial court,
thecondemneddefendantrequestsareview of his
caseby the UnitedStatesSupremeCourt through
one of two procedures:appeal or petition for
certiorari. An appealis availableif afederalclaim
is raisedthat involvesaconstitutionalissue.

Certiorari reviewis atthe discretionof the United
States Supreme Court, and may involve any
preservedfederalclaim.

Denial of reviewby the United StatesSupreme
Court generatesthe next stageof appeals. This
secondlevel involvesacollateralattack,appealing
not the merits of the casebut the integrity of the
case,such as ineffective counsel. Theseappeals
originate in the State Circuit Court. They next
proceedto the Kentucky SupremeCourt and,as
above, to attemptedreview by the United States
SupremeCourt.

The last stageof appealsincludesvariousclaims
that the deathrow inmate’sconvictionor sentence
violates the Constitution of the United Statesin
habeascorpusproceedings.Petitionsfor writs of
habeascorpus originate in the lower federal
courts. Underahabeascorpuspetition in aUnited
StatesDistrict Court, therecan be apotential re
determinationof the petitioner’sentire caseby a
federaljudgeas longas the claimshavepreviously
beenpresentedto the state courts. Writs of habeas
corpus are not to determine one’s guilt or
innocence,but to determinewhethera defendant
has been denied a constitutional right. These
appeals are often extremely time consuming,
ordinarily proceedingthroughthreelevelsof the
federal court system: first the United States
District Court; following denial in District Court
they are appealedto the United StatesCircuit
Courtof Appeals;andfinally to the UnitedStates
Supreme Court. McQueen filed three habeas
corpuspetitionsthatremainedin the FederalCourt
systemfrom 1991 until 1997.
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JudgeAlex Kozinski of the United StatesCourt of
Appealsfor the Ninth Circuit admits that one of
hisfellow federalappellatejudgeshasneverseen
a death penalty he likes and quickly votesto issue
stays. Unfortunately,delaysin appellatereviewof
deathconvictionsoften involve not only legalities
of a constitutional nature but also judicial
personalitiesphilosophicallyopposedto thedeath
penalty.

The majority of time consumedin review of
capital cases occurs in the federal courts.
Statistics compiled by an American Bar
AssociationCommitteeshowedthat in the states
analyzed,80 percentof the total time spenton
collateral review in capital caseswas spent in
federalcourts. This doesnot mean,however,that
the reviews are frivolous. In fact the NAACP
reportedthat between1976and 1983,out of forty-
one decisionsby the federal court of appealsin
capital cases,the condemnedpersonprevailedin
thirty cases,or 73.2 percent. [It has beennoted,
however, that few federal reversals occur in
capital casesoriginating in Kentucky due to the
Kentucky SupremeCourt’s meticulous review
process. See., Alan W. Clark, Procedural
Labyrinthsandthe InjusticeofDeath: A Critique
ofDeathPenaltyHabeasCorpus Part Two30
U. Rich. L. Rev. 303, n. 3101996]. Thesecases
in federalcourt hadalreadybeenaffirmedatleast
onceand usually numeroustimes by the state’s
highestcourt, and deniedcertiorari at leastonce
by the United States Supreme Court. This is
evidencethat, althoughthe processis slow, it
ensuresthatjusticeprevails,thus reducingtherisk
of errorin capital caseswheredeathis final.

Congress,in responseto the public’s outragewith
the capital appellate process, enacted the
Antiterrorismand Effective Death Penalty Act of
1996, as a primaryattemptto partially eliminate
the lengthy delay between sentencing and
execution. The Act includesseveralchangesthat
are likely to shortenthe capitalappellateprocess.
A couple of particular changes the Act

implements include a one-year statute of
limitations for filing a habeaspetition, as well as
limitations on second or successive federal
appeals,therefore,eliminating situationswhere

deathrow inmatessuch as McQueenfile several
federal habeaspetitions.McQueenfiled three.
The goal is for justice to be served in an
acceleratedprocess.

As an examinationof the processof reviewing
deathconvictionsreveals, in a argenumberof
capital casesthe delay betweensentencingand
execution is nsable in order to ensure
justice. ..n Circuit [in McKenziev. Day,
57 F.3d 14t 9th Cir. 1995] rejecteda deathrow
inmate’sth I federalhabeaspetition claiming that
the delay n carrying out his death sentence
constii. cruel and unusualpunishment. The
Ninth 2ircuit held that the delay was caused
becausethe condemneddefendanttook advantage
of theproceduresthat "ensurethatexecutionsare
carriedout only in appropriatecircumstances."IcL
1467. The Court furtherstated:

That this differs from the practice at
commonlaw, whereexecutionscould be
carried out on the dawn following the
pronouncement of sentence...a
consequenceof ourevolving standardsof
decencywhichpromptusto providedeath
row inmateswith ampleopportunitiesto
contesttheir convictions and sentences.
Indeed, most of these procedural
safeguardshave been imposedby the
SupremeCourt in recognitionof the fact
thatthe commonlaw practiceof imposing
swift andcertainexecutionscould result
in arbitrarinessanderror in carryingout
the deathpenalty.Id.

The value our societyplacesupon life requires
that capitalcasesbe given meticulousreview by
tiers of appealsthrough the state and federal
appellatecourts. Rushing through this capital
appellateprocesscouldbefar more inhumanethan
theseproceduralsafeguards.Due to the finality of
death, some degree of delay is unavoidablein
orderto ensuretrue justiceis served.

Justice J. William Graves
SupremeCourtof Kentucky
Paducah,Kentucky U
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An Awards SearchCommitteewill recommendtwo recipientsto the Public Advocate for each of the following 3
awards for the Public Advocate to make the final selection.ContactTina Meadowsat 100 Fair Oaks Lane, Suite
302, Frankfort,Kentucky 40601; Tel: 502 564-8006,#236; Fax: 502 564-7890for a nominationform. E-mail:
tmeadowsmail.pa.state.ky.us.All nominationsare required to be submitted on this form by March 1, 1999.
Membersof the Awards SearchCommitteeare: John Niland, DPA ContractAdministrator, Elizabethtown;Dan
Goyette, Director, Jefferso-- District Public Defender’s Office, Louisville; Christy Wade, Legal Secretary,
Hopkinsville Office, Hopkins’. ‘na Scott, Paralegal, Post-ConvictionUnit, Frankfort; Ed Monahan,Deputy
Public Advocate,Frankfort,Ky., L the Awards Committee

GIDEONAWARD:

TRUMPETING COUNSEL FOR Kv.’s POOR

In celebration of the 30th Anniversary of Gideon v.
Wainwright, 372 U.S. 335 1963, DPA established the
GideonAward in 1993. The award is presentedattheAnnual
DPA Public Defender Conference to the person who has
demonstrated extraordinary commitment to equal justice and
who has courageously advanced the right to counselfor the
poor in Kentucky. Recipients have been:

1993 * Vince Aprile, DPA General Counsel
1994 * Daniel T. Goyette and the

Jefferson District Public Defender’sOffice
1995 * Larry H. Marshall, DPA Appeals Branch
1996 * Jim Cox, DPA’s SomersetOffice Director
1997 * Allison Connelly, U.K. Clinical Professor
1998 *Ed Monahan, Deputy Public Advocate

A new Professionalism& ExcellenceAwardwill beginat the 1999Annual Conference.The President-Electof the
KBA will selecttherecipient from nominationsandpresenttheAward at the Annual DPA Conference.The criteria
is the person who best emulates Professionalism& Excellence as defined by the 1998 Public Advocate’s
Workgroup on Professionalism& Excellence:ProfessionalismandExcellenceare achievedwhen everymemberof
the organizationis preparedandknowledgeable,respectfulandtrustworthy, andsupportiveand collaborative, in
an environmentthat celebratesindividual talents and skills, andwhichprovidesthe time, thephysicalspaceandthe
human,technologicalandeducationalresourcesthat insurehigh quality representationofclients,and whereeach
membertakesresponsibilityfor their sphereofinfluenceand exhibits the essentialcharacteristicsofprofessional
excellence.Nominationsare dueto Tina Meadowsby March 1, 1999.

RosaParksAward
Advocacy for the Poor: Non-Attorney

Established in 1995, the Rosa Parks Award is presented at
the Annual DPA Conference to the non-attorney who has
galvanized other people into action through their dedication,
service, sacrifice and commitment to the poor. After Rosa
Parks was convicted of violating the Alabama bus
segregation law, Martin Luther King said, "I want it to be
known that were going to work with grim and bold
determination to gain justice... And we are not wrong.... Ifwe
are wrong justice is a lie. And we are determined...to work
and fight until justice runs down like water and righteous
ness like a mighty stream.’ Recipients have been:

1995 * Cris Brown, Paralegal, Capital Trial Unit
1996 * Tina Meadows,Executive Secretary

for Deputy Public Advocate
1997 * Bill Curtis, Research Analyst,, Law Operations
1998, Father Patrick Delahanty

NelsonMandela Lifetime DefenseCounselAchievement Award: System-wideLeadership

Established in 1997 to honor an attorney for a lifetime of dedicated services and outstanding achievements in providing,
supporting, and leading in a systematic way the increase in the right to counsel for Kentucky indigent criminal defendants. The
attorney should have at least two decades of efforts in this regard. The Award is presented at the Annual Public Defender
Conference. Nelson Mandela was the recipient of the 1993 Nobel Peace Prize, President of the African National Congress and
head of the Anti-Apartheid movement. His life is an epic of struggle, setback, renewal hope and triumph with a quarter century of
it behind bars. His autobiography ended, "I have walked the long road to freedom. I have tried not to falter; I have made missteps
along the way. But I have discovered the secret that after climbing a great hill, one only finds that there are many more hills to
climb... I can rest only for a moment, for with freedom come responsibilities, and I dare not linger, for my long walk is not yet
ended." Recipients have been:

1997 * Robert W. Carran, Attomey at Law, Covington, Kentucky
1998 * Col. Paul G. Tobin, Louisville, Kentucky
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* PUTTING A FACE ON JUSTICE
DefenderEmployment Opportunities

Are you interestedin Putting A FaceOn Justice? If so, the Kentucky Departmentof Public Advocacy
maybe the place for you. This is a very exciting time for the Department. We are expandingmany of
ourcurrentofficesandwill be addingfive new officesby the year2000.

Current Opportunities.DPA is currently seekingattorneysfor the following trial offices: Bell County,
Lincoln County,PerryCounty, ChristianCounty, Franklin County,HopkinsCounty;McCrackenCounty,
andMadison County. We arealsohiring investigatorsfor the HendersonOffice andPikeville Office. We
are seekinga Capital Trial BranchManagerwho will direct the trial level deathpenalty defenseeffort
statewide,as well as a Capital Trial Branch attorney. We are also seekinga Capital Post-Conviction
BranchManagerwho will direct the post-convictiondeathpenalty defenseeffort statewide.We areseek
ing a legal secretaryin Bell County.

Opportunities in the Next 2 Years. Our expansionwill continueinto the next two years. In 1999, we
will be openingoffices in DaviessCounty, WarrenCounty, Adair CountyandJohnsonCounty. In 2000,
we will openan office in MasonCounty. We are seekingboth entry level andexperiencedattorneysfor
thesevacancies,includingoffice directing attorneys.We will alsobe hiring investigatorsfor eachof those
offices.

Contact the DPA Recruiter. If you would like to Put A Face On Justice, contact Sarah Davis Mad
den, Recruiter,at the Departmentof Public Advocacy,Division of Law Operations,100 Fair OaksLane,
Suite 302, Frankfort, Kentucky 40601,phone:502-564-8006,extension136, fax: 502-564-7890,email:
smaddenmail.pa.state.ky.us.

Louisville & Lexington. For defenderemploymentinformation in Louisville, contactDaniel T. Goyette,
JeffersonDistrict Public Defender,200 Civic Plaza, Louisville, Kentucky 40202; Tel: 502 574-3720;
Fax: 502 574-4052. In Lexington,contact JosephBarbieri, Fayette County Legal Aid, 111 Church
Street,Lexington,Kentucky 40507;Tel: 606 253-0593;Fax:606 259-9805.

Accessour Web Page.To remainupdatedon our job listings or to learn more about the Department
checkout ourweb pageat http://dpa.state.ky.us.career.htm.U

Sarah DavisMadden, DPA’s Recruiter

SarahDavis Maddenreceivedher JurisDoctoratefrom SalmonP.
ChaseCollegeof Law in 1985. Shejoined DPA asthe Recruiterin
March 1998. Sarahbeganher legal careerwith CumberlandTrace
Legal Services. Leaving there,shedid a short stint with the Ken
tucky Courtof Appealsbefore spendingseveralyearsin private
practice. Immediatelyprior to comingto DPA, shewas employedby
SalmonP. ChaseCollegeof Law.

Page7l



UPCOMING DPA, NCDC, NLADA & KACDL EDUCATION

** DPA **

* 27Ih Annual Public Defender Conference; ExecutiveInn Hotel, Louisville, KY; June 14-16,1999
* 13th Litigation Practice Institute; KentuckyLeadershipCenter,Faubush, KY; October 3-8, 1999
* with 3 litigation tracks: trial, appeal,andpost-conviction

NOTE: DPA Education is open only to criminal defenseadvocates.

For more information: http:/idpa.state.ky.us/-rwheeler/rain!htin

**IACDL**

* KACDL Annual Conference,November13, 1998; Louisville, KY featuringChiefJusticeJosephLambert,Judge
JohnMiller, Richard Offshe on coercedconfessions,Terry Harperon voir dire, Mark Stanzianoon defendingsex
abusecasesandBrendaPopplewellon usingDNA.

For more information regarding KACDL programs call or write: Linda DeBord, 3300 Maple Leaf Drive, LaGrange, Kentucky
40031 or 502 243-1418or RebeccaDiLoreto at 502 564-8006,ext. 279.

** NLADA **

* NLADA Appellate Defender Training, November 19-22,1998,Hampton Inn Downtown, NewOrleans, LA
* NLADA 76th Annual Conference,December9-12, 1998,SanAntonio, Texas

For moreinformation regardingNLADA programscall PaulaBernsteinat Tel: 202 452-0620;Fax: 202 872-1031or write to
NLADA, 1625 K Street,N.W., Suite800,Washington,D.C. 20006; Web: http://www.nlada.org

** NCDC **

For more information regarding NCDC programs call RosieFlanagan at Tel: 912 746-4151; Fax: 912 743-0160 or write
NCDC, do Mercer Law School,Macon, Georgia31207.

"We haveto move from criticism to construction,from makingdemandsto making
choices,from claimingrightsto taking responsibilityfor our own lives, "said Semus
Mallon, the CatholicDeputyLeaderoftheNew No. IrelandLegislativeAssembly-
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