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Ftna t1EdEor
Defender funding is the focus of a 20 member
group of professionalswho are as diverseas they
are prestigious. They have agreed to look at de
fenderftinding needsand will receivethe benefitof
the nation’s preeminentexperton indigent defense,
Robert Spangenberg,as their consultant.We ap
preciate their willingness to addressour defender
needs.Public Advocate Ernie Lewis fills us in on
their work in this issue.

$183 per caseand 100,790 casesare critical facts
that mark Kentucky’s current defender reality.
These facts and the advances made towards a
statewideff11-time defenderprogramare discussed
in this issueby Public AdvocateErnie Lewis.

DefenderRevenueis falling substantiallyshort of
what is needed to continue the current services
which are being provided to the courts. A modest
increasein assessmentand collection of the Public
Advocate administrative, fees would provide de
fendersandalso clerkswith much neededfUnding.

PrereleaseProbation practice is updated. This
new sentencingfeature of HB 455 is evolving
based on the experience of judges, corrections,
prosecutorsand defenders.

DPA’s 27th Annual Conference is June 14-16,
1999 at the Executive Inn Hotel in Louisville,
Kentucky. Phyllis Subin, public defenderfor the
state of New Mexico will be a featuredpresenter.
Mark it on your calendarandjoin us for the largest
yearly gatheringof criminal defenseadvocates.

Edward C Monahan, Editor, The Advocate

TheAdvocate
The Advocate provides education and re
searchfor personsservingindigent clients in
order to improve client representationand
insure fair process and reliable results for
those whose life or liberty is at risk. It edu
cates criminal justice professionalsand the
public on its work, missionandvalues.

The Advocate is a bi-monthly January,
March, May, July, September, November
publication of the Departmentof Public Ad
vocacy, an independentagency within the
Public Protection and Regulation Cabinet.
Opinionsexpressedin articlesare thoseof the
authors and do not necessarilyrepresentthe
views of DPA. The Advocate welcomescor
respondenceon subjectscoveredby it. If you
havean article our readerswill find of inter
est, type a short outline or general description
andsend it to the Editor.

Copyright © 1999, KentuckyDepartmentof Pub
lic Advocacy. All rights reserved.Permissionfor
reproductionis grantedprovided credit is given to
the author and DPA and a copy of the reproduc
tion is sentto TheAdvocate.Permissionfor repro
duction of separatelycopyrightedarticles must be
obtainedfrom thatcopyright holder.

EDITORS:

EdwardC. Monahan,Editor: 1984-present
Erwin W. Lewis, Editor: 1978-1983
Cris Brown, ManagingEditor: 1983-1993
Tina Meadows.Graphics,Design,Layout &

Advertising

Contributing Editors:

RoyCollins - Recruiting& Personnel
RebeccaDiLoreto - JuvenileLaw
Dan Goyette- Ethics
BruceHackett- 6th Circuit Review
BobHubbard- Retrospection
Ernie Lewis - Plain View
Julie Namkin - West’s Review
Dave Norat - Ask Corrections
JuliaPearson- Capital CaseReview
JeffSherr- District Court

Departmentof Public Advocacy
Education& Development
100Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006,ext. 236; Fax: 520 564-7890
E-mail: tmeadowsmai!.pa.state.ky.us

Paid for by State Funds.KRS 57.375 & donations.
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BLUE RIBBON GROUP FORMED To ADDRESS
CHRONIC II...... EFENDER UNDERFUNDING

>- Ernie Lewis, Public Advocate

The Public Advocate and the Public Advocacy
Commissionhaveformed a Blue Ribbon Group
on Kentucky Public Defendersin the 2Pt Cen
tury BRG. The BRG will be addressingthe

chronic underfunding of the Kentucky public
defender system, DPA’s proposal for solving
this problem, and creating a strategyfor im
provement.

The genesisfor the BRG was in the Spangen
berg Report of January1997. The Spangenberg
Group, located in Cambridge,Mass., is the na
tion’s foremostexperton indigentdefense.This
Group has worked with the ABA Bar Informa

tion Project,and more specifically on numerous
task forces addressingcrises in state indigent
defensesystems,including Missouri, Tennessee,

Louisiana,Mississippi, andFlorida.

In their January 1 998 report, the Spangenberg

Group indicated their support for DPA’s Plan
2000 which was being presentedto the 1998
Kentucky GeneralAssembly. The report noted
that the Plan being presentedby the Department
of Public Advocacywasa soundone,andwould
addressmany of the most acute needs facing
DPA. However, the report struck a cautionary
note: there existedchronic and systemicprob
lems which Plan 2000 did not address. Until
thoseproblemswereaddressed,Kentuckywould
remainat the bottom of the nationwide indigent
defenseheap. In a nation whereunderfundingof
indigent defense is the norm, this was not a
placeKentucky wantedto remain.

Plan 2000 was passedby the GeneralAssembly
in most part. This Plan was fundedby $2.3 mil
lion in GeneralFunddollars. It is now being im
plemented.It includesthe openingof 5 new full-
time offices, the conversionof a numberof other
contract counties, and the significant enhance
ment of juvenile representationthrough an as
sistant trainer, 6 juvenile attorneys, 2 juvenile

appellateattorneys,and 2 juvenile social work
ers. The implementation of Plan 2000 when
completedwill improve significantly the quality
of representationof indigents throughout the
Commonwealth.

Plan 2000 did not addressthe chronic and sys
temic problemsstill presentin Kentucky’s indi
gent defensesystem. Includedin thoseproblems
are the following:
* High caseloadsaveraging480 open cases

per lawyer in 97-98.

* Low salaries, starting at approximately
$23,000 for entry level public defenders
throughoutthe system.

* An inadequateadministrative infrastructure
insufficient to supportthe full-time system.

* An Appellate Branch of only 12 lawyers
comparedto 32 in the analogousappellate
entity in the Attorney General’sOffice.

* Private lawyers inadequately compensated
for public defender work, including con
flicts, contract counties, and death penalty
work.

* 41 contractcountiesby July 2000, wherethe
funding per caseremainedat $125 per case
in 97-98.

* Juvenile representationstill in need of sig
nificant improvement.

* Access to courts for the more than 14,000
Kentucky inmatesfalls far short of the need,
particularly when the incarceration occurs
for ClassD felons in local jails. This is also
the casewith juveniles in treatmentand de
tention centers.
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The Blue Ribbon Group has been formed to ad
dress thesechronic problems. It will he chaired
by the future Secretaryof Justice and former
Chief Justice Robert Stephens and former
Chair of the House Judiciary CommitteeMike
Bowling of Bell County. The BRG consistsof
personswith the highestintegrity and credentials
from a broad spectrumof Kentucky. The BRG
includes:
* ChiefJusticeJoeLambert
* Former CongressmanSèotty Baesler
* SenatorDavid Williams
* RepresentativeKathy Stein
* RepresentativeHarry Moberly
* RepresentativeJeffHoover
* FormerRepresentativeJim Lovell
* KBA PresidentDick Clay
* FutureKBA PresidentDon Stepner
* Public ProtectionandRegulationCabinet

SecretaryLaura Douglas
* JeffersonCountyDistrict Judge

DeniseClayton
* Commonwealth’sAttorney Phil Patton
* Criminal JusticeCouncil ExecutiveDirector

Kim Allen
* U.K. ProfessorRobertLawson

* Lawyer& BusinessmanRichardDawahare
* FormerPublic Advocacy Commission

MemberRobertCarran
* CommissionmemberandAppalachian

ResearchandDefenseFund Director
John Rosenberg

* Public AdvocacyCommissionChair
Robert Ewald

The Blue Ribbon Group will be meeting three
times between March and May of 1999. The
SpangenbergGroup will be consulting for the
BRG, providing nationwide comparisons, re
search,and other services. DPA will also help
providestaffsupport.

vital effort for addressingthe chronic
of the Kentucky Public Advocacy

encouragethe reader’s questionsand

Ernie Lewis, Public Advocate
100 Fair Oaks Lane,Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006,#108
Fax: 502 564-7890
E-mail: e1ewisámai1.pa.state.ky.usN

This is a
problems
system. I
support.

The Blue Ribbon Group

t’Improvin9 Indigent Defense for the 2 V’ Century"
sponsored by the public advocacy commission and kentucky department of public advocacy
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KENTUCKY MOVES CLOSER To A STATEWIDE
FULL-TIME PUBLIC DEFENDER SYSTEM

> Ernie Lewis, PublicAdvocate

When I became Public Advocate in October

.fl flfl fl 1996 1 found a system, described then as a

IL YJU IL "mixed" system,consisting of 18 full-time of
fices, primarily located in Eastern Kentucky,
covering 47 of Kentucky’s 120 counties. In
1995-1996, 93,839 cases were opened at a

Fu1’-T* Off * funding level of $136 per case.Included in this
was 66,284 cases representedby the full-time

18 vs. 25 offices, and 21,432 cases representedby the
part-time contract counties. In 1997-1998,
100,790caseswere openedat a funding level Of
$183 per case. 70,695 caseswere handled by
full-time offices. 22,123 were handledby part-
time lawyers in contractcounties.These figures
reflect the growth of the full-time method in
Kentucky. Future caseloadreports will reflect

Counties Covered by Full- further the changein how public defenderserv
ices are deliveredin Kentucky.Time Offices: 47 vs. 73

Henderson and Bell Counties

During 1997-1998, two offices opened in
Hendersonand Bell Counties.Neither of these
had been proposed in the 1996-1998 budget.
However, becauseof the showingof needmade,

Ces 93 839vs iOU 799 bothoffices were authorized.Both are now run
ning andare fully staffed.

Numerous Counties Converted to Full-time

One of the benefitsof a full-time systemis that
nearbycontractcountiescan often be servedby
an existing full-time office. This allows for the

Funding Per Case: stable office to provide services to a county
whosesystemhas brokendown or is in needof

$136vs. $183 coveragefor someotherreason,often without an
extensive investmentof funds in office space,
libraries, or supportstaff.

During 1996-1998, eleven contract counties
have convertedto full-time status and are now
being coveredfrom an existing office. Most of
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the countieswere included in Plan 2000; some
converted basedupon a crisis. Thesecounties
include:

* Montgomery County - now covered from
the MoreheadOffice.

* Union and Webster Counties - Henderson
Office

* Muhlenberg and McLean Counties -

Madisonville Office
* Nelson, Hart, and Lame Counties - Eliza

bethtownOffice
* Scott and Anderson Counties - Frankfort

Office
* Harlan County - in the processof beingcov

ered by Bell CountyOffice

In addition to these Counties, both Jessamine
and Livingston Counties will convert to fbll
time status on July II, 1999. JessamineCounty
will be served by the Stanford Office, while
Livingston County will be served by the
l-lopkinsville Office.

ThreeOffices Open January4, 1999

On January4, 1999, threeof the five new offices
funded by the 1998 General Assembly opened
their doors.

Owensboro. The Owensboro Office will ini
tially cover only DaviessCounty. It is led by
Rob Sexton, an 8 year veteran of the Somerset
Office. The office is fully staffed other than an
investigator. Joining Rob are staff attorneys
Jerry Johnson and Stephanie Baisden,
Owensboronatives,and Kim Shown,office sec
retary. Hopefully, an investigatorwill havebeen
hired by the time of publication. An office
opening ceremony was held on January 29,
1999. This office will be in the WesternRegion.

Paintsville. Kristi Gray, formerly of the
Pikeville Office, is the new directing attorneyof
the PaintsvilleOffice. This office will cover the

countiesof Johnson,Lawrence,Martin, andMa
goffin. Chris Brown, a JohnsonCounty native,
has joined Kristi in this office. Recruiting for
remaining staff is ongoing. This office will be
in the EasternRegion.

Columbia. Teresa Whitaker, formerly of the
SomersetOffice, is the new directing attorneyof
the ColumbiaOffice. Shehas beenjoinedby Jim
Maples, formerly of the Elizabethtown Office,
and Glenda Edwards. This office, when fully
staffed,will coverthe largestnumberof counties
of anyof our 23 offices. It will cover Adair, Ca
sey, Clinton, Cumberland,Monroe,Washington,
Marion, Taylor, and GreenCounties.This office
will be in the CentralRegion.

Two Offices Remain

Bowling Green. Two offices remain to be
openedunder Plan 2000. In July of 1999, the
Bowling Green Office will be opened.It will be
directed by JohnNiland, formerly the Contract
Branch Manager and now the new Central Re
gional Manager.Initially, this office will cover
only WarrenCounty.

Maysville. An office in Maysville, locatedin the
NorthernRegion,will be openedon January 1,
2000, and will cover Bracken, Mason, and
FlemingCounties.

Full-time Systemwithin Sight

Kentucky has made great strides toward a full-
time systemwithin the last 2 ‘/2 years.By Janu
ary of 2000, Kentuckywill have25 offices cov
ering 79 Counties. Over 85% of the caseload
will be delivered by full-time offices, meeting
our primary goal. Many of the remaining 41
contract countieswill be easily servedfrom ex
isting full-time offices, with some exceptions.
The organizationalchart for DPA follows this
article andreflectsthe Department’sstnicture.

It is anticipatedthat in future General Assem
blies, funding will be sought for conversionof
many of the additional contractcounties,as well
as the opening of a couple of remaining new
offices. We can all be proud of the progress
made in Kentucky in serving indigentsaccused
of crimes.

Ernie Lewis, Public AdvocateU
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DPA’s ADMINISTRATIVE FEE
FOR FIRST HALF OF FY 99

>- Ernie Lewis, PublicAdvocate

The Administrative fee paid by public advocate
clients to the Departmentof Public Advocacy
for the first half of FY 99 July I, 1998 - June
30, 1999 is reported in the attachedtable by
county,along with feescollected in the previous
4 fiscal years.

DPA receivesrevenuefrom threesourcesin ad
dition to the GeneralFund:

* $52.50the clerks receive$2.50 of this ad
ministrative fee for each public defenderap
pointment. KRS 31.0512 see insert be
low.

* $50 from each Dlii convictiOn as 25% of the
service fee. KRS I 89A.0504.

* Recoupmentmoneys ordered by the trial
court for personswho are found to be able to
afford someof the Chapter31 servicesthey
receive.

Recoupmentis returned to the county public
advocatefund in thoseplaceswhere there is no
full-time office. KRS 31.0511, The first two
fees go to DPA for delivery of servicesstate
wide.

DPA is highly dependentupon revenuefor de
livery of services. Little of it goes toward ad
ministration. Rather, most all of the revenue
receivedeither goes back to the county public
advocateor is spent for the delivery of services.
At present,significant revenue goes to support
the programsin Jeffersonand Fayette Counties,
the Covington Office, the Capital Trial Branch,
Appellate Branch attorneys, several trial attor
neys, the Capital Post-Conviction Branch, and
the Henderson,Madisonville, and Elizabethtown

$52.50 Public AdvocateAdministrative Fee

AN ACT relating to the statewidepublic advocacysystem.Be it enactedby the GeneralAssemblyofthe
CommonwealthofKentucky:
Section 1. KRS 31.051 is amendedto read as follows:
I With the exceptionof the administrative fee contained in subsection2 of this section,all moneysreceived by the
public advocatefrom indigent defendantspursuant to KRS Chapter 31 or which are collected by the public advocatepur
suant to KRS Chapter 431 shall be credited to the public advocatefund of the county in which the trial is held and shall not
be credited to any general account maintained by or for the public advocate.Moneys credited to a county public advocate
fund may be used Only to support the public advocateprogram of that county.
2 Any person provided counsel under the provisions of this chapter shall be assessedat the time of appointment, a
nonrefundableJft4sct4 dollar $50f5101 administrative fee, payable, at the court’s discretion, in a lump sumor in in
stallments. Thefirst payment shall beaccompanied by ahandling feeof two dollarsand fifty-cents $2.50 tobepaid directly to

theCfrcuit Clerk and deposited in a trust and agency account to the creditofthe Administrative Office of the Courts. The account
shallbe used to assist the circuit clerks in hiring additional employees and providing salary adjustments for deputy clerks. The

court shallmayJ reduce or waive the fee if the personi romping in cuiftedy orj doesnot have the financial resourcesto pay
the fee. In any caseor legal action a needyperson shall be assesseda total administrative fee of no more thanfift4fofl4
dollars $50IS10j, regardlessof the stagesof the matter at which the needy person is provided appointed counsel. In the
event the defendant fails to pay the fee,the fee shall be deducted from any posted cashbond or shall constitute a lien upon
any property which securesthe person’s bail, regardlessof whether the bond is postedby the needy person or another. The
failure to pay the feeshall not reduce or in any way affect the rendering of public defender servicesto the person.
3 The administrative fee shall be in addition to any other contribution or recoupmentassessedby the court pursuant
to KRS 31.120 and shall be collectedin accordancewith that section.
4 The administrative feescollectedpursuant to this subsection2 shall be placed in a special trust and agency ac
count for the Department of Public Advocacy, and the funds shall not lapse.

5If theadministrative fee, or any portion thereof is not paid by the due date, the court’s order is a civiljudgment subject to
collectionunderCivil Rule 69.03and KRS Chapter 426.
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Offices. The servicesfundedby these 3 revenue
sourcesamountto approximately$3.5 million of

DPA’s approximate$20 million public defender

budget.

In 1997-1998, the sum of the three revenue

sourceswasapproximately$2.8million. DPA is
spendingapproximately$700,000more in reve

nuethan it is taking in. While a significant sur

plus from thesefunds waspresentin 1996, at the
presentrate of spending,this surpluswill disap
pear in July of 2000. This is why the revenue

picture for DPA is so significant. Without a

changein the revenuepicture, DPA will have to
cut vital services.The first half of FY 99 indi
catesDPA hasreceived$1,436,549in revenue,a

5% increase.However, the additional $58,931 in
the first half of this fiscal year is below the

$353,000increasethat wasneeded.

HB 337 Will Make A Difference

The 1998 General Assembly passed HB 337.

This bill amendedKRS Chapter31 to change

the PA or administrativefee from $40 to $52.50.
This $52.50fee includesa handling fee of $2.50,
which goesto the clerks for salary increases.

This changein the PA fee should leadto a 25%

increasefrom thoseadministrativefeesassessed
andcollectedin this fiscal year. For the first half
of this fiscal year, the increasein administrative
feesis but 9%.

ObservationsandAnalysis of the
StatewideData for First Half of FY 99

For the first half of this fiscal year:

* Recoupmenthas risen by 6%. Many of our
county public defenderprogramsare highly
dependentupon this revenuesource.

* The DUI servicefee hasincreasedby 1%.

* The problemremainsthe PA or administra
tive fee. In 1997-1998,the PA fee generated
$691,650. This was 9% abovethe $666,894
of 1996-1997.For the first half of this fiscal

year, the fee is up but $30,673or 9%.

* If the $52.50 PA fee were collected in 50%
of DPA’s 100,000 cases each year, the
clerk’s salary enhancementfund would re
ceive $125,000 and DPA would receive
2,500,000annually. Not only would DPA’s
revenuepicture move back into the black,
but also $1,800,000 in additional services
could be provided.

* Many countiesare collecting the PA fee at a
high rate. Othersare not. seedata that fol
lows this article

* Full-time DPA Offices are not collecting PA
feesat a high rate.

* The PA collection rate in JeffersonCounty
remains one of the lowest. In 1997-1998,
only $51,521 was collected.That represents
1288 fees out of approximately27,899 trial
cases. While Jefferson County represents
about 30% of the trial public defender
caseload,and has approximately28% of the
population, it generatedonly 7.4% of the
total revenuefrom the administrativefee in
FY 98. So far this half of FY 99, Jefferson
County’s PA fee collection is but $21,656.
This is less than half of what was collected
last year.

What Can Be Done by Defender

Administrators, Judges,Clerks?

The Commonwealthof Kentucky is responsible
for funding an adequatepublic defendersystem
for poor people accusedof or convicted of
crimes. At present,17%of DPA’s budgetis paid
from feesgeneratedprimarily from poor people.
DPA is going to do everythingit canto makethe
revenueprogram function effectively, however
revenuefrom poor peoplecan never replacethe
generalobligation that the people of Kentucky
have to fund Kentucky’s public defendersystem
reasonably and adequately.Having said that,
severalideascometo mind:

* Administrators of the public defendersys
tems at the local level must personally
communicate with their judges and clerks
regardingthe importanceof revenue.This is
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an administrativejob of the headof the of

fice, rather than the job of the individual at
torney in the individual case.

* We mustpersonallyeducateclerks:

I that for every PA fee collected, $2.50
goes to a non-lapsingfund that is used
for their salary increases;

2 about the importanceof the collectionof
revenue to the delivery of servicesto
poor peoplein Kentucky; and,

3 that weneedtheir help.

* Judgesare critical to helping the successof

this effort. Without their assistance,this ef
fort cannotsucceed.

* Judgesshould assess$52.50 in everypublic
defendercase permitted under the statutory
criteria.

* Judges should utilize the liberal waiver or
reduction provision of KRS 31.051. People
who are in custody or who are too poor to
pay the fee shouldhavethe fee waived.

* Judgesshould not jail personswho do not
pay. Rather, HB 337, KRS 31.0515,
changesthe failure to pay into a civil judg
ment.

* Revenuecollection is critical to DPAs abil
ity to provide services to clients and the
court’s as 17% of our clients dependon it for
their representation.

Pleasegive me your thoughts on how we can
further improve this process,which is vital to
DPA’s future.

Ernie Lewis, Public Advocate
100 FairOaks Lane,Suite 302
Frankfort,Kentucky40601
TeL: 502 564-8006,#108; Fax:
E-mail: elewismail.pa.state.ky.us*

502 564-7890

:.: :*

FosterSentencedto Life

"On January 11, 1999, Fay Foster waived paroleand was sentencedby Judge
RebeccaOverstreetto life in prison without the possibility of releasefor five
intentionalmurders. This pleaquietly ended 13 years of litigation over whether
she was to live or die. Knowledgeableonlookerswere slack-jaweddue to this
unlikely exceptionto the two decade"no plea" policy by the Commonwealthin
capital cases in Lexington, Kentucky. When Judge OverstreetaskedFay to
state,in her own words,what the plea agreementmeant,she simply stated: "It
meansP11 die in prison." On December19, 1991, her 1987 sentenceof death
for five countsof murderwasreversedby the Kentucky SupremeCourt for fail
ure to separateher case from the co-defendant,Tina Powell. Poster v. Com
monwealth,827 S.W.2d827 Ky. 1992.

Commentingon the plea, her attorneys,Kevin McNally and Russ Baldani, ob
served that "the new sentencingoption of life without hope of releaseis suffi
ciently draconianto make the deathpenalty almost besidesthe point. The fact
that two hard-nosed,famously aggressiveprosecutors,Ray Larson and Mike
Malone, would be satisfied with this result suggeststhat properly informed
capitaljurors canalso be persuaded,evenin highly aggravatedcases."*

Kevin McNally
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PUBLIC ADVOCATE ADMINISTRATIVE FEE HISTORY FOR FY96 through DECEMBER OF FY99
and Public Defender Caseload by County for FY 1998

Bolded counties collect a lower % of PA fees than their % of Public Defender cases

FY99’ FY99 ,FY98 FY98
-. ... - : ‘. ‘ .-,

=Lt!’L=fl’== PuQ,.8ç&&!PAf ;tt 2tt
$1,225.00 $510.00 $290.00 $300.00 0.08% 193 0.21°A
$1,600.00 $1,300.00 $920.00 $570.00 0.15% 144 0.16°1
$1,650.00 $1,490.00 $1,387.00 $630.00 0.17% 123 0.13°A
$2,678.00 $4,780.00 $4,030.00 $1,500.00 0.40% 134 0.14°A
$5,452.50 $4,087.00 $5,630.00 $3,020.00 0.81% 712 0.77°A
$3,682.50 $3,263.00 $2,499.00 $2,075.00 0.55% 28 0.03°A
$4,919.00 $7,345.00 $7,578.00 $4,840.50 1.29% 1210 1.30°A

$11,612.50 $14,162.50 $17,038.50 $10,137.47 2.71% 1030 1.11°A
$1,749.00 $3,070.00 $1,776.00 $1,049.75 0.28% 291 0.31°A

$10,692.50 $10,671.50 $10,871.17 $5,352.33 1.43% 1474 1.59°A
$3,290.68 $2,741.00 $3,395.50 $1,742.50 0.47% 262 0.28°A

$640.00 $1,146.00 $1,004.00 $1,137.00 0.30% 52 0.06°A
$3,215.00 $1,625.00 $3,030.00 $1,910.00 0.51% 502 0.54°A
$2,350.00 $2,118.00 $2,135.00 $1,400.00 0.37% 475 0.51°A
$5,572.50 $7,571.50 $7,446.50 $4,192.25 1.12% 682 0.73°A
$2,090.00 $2,049.50 $1,320.00 $1,200.00 0.32% 159 0.17°,i
$2,772.50 $2,688.50 $2750.50 $1,167.50 0.31% 159 0.17°A
$3,249.00 $3,220.00 $5,935.00 $4,685.00 1.25% 465 0.50°A

$13,535.30 $17,625.00 $19,729.00 $7,858.40 2.10% 1466 1.58%
$2,334.50 $1,730.00 $1,734.50 $890.50 0.24% 58 0.06%
$5,167.00 $5,602.25 $5,059.74 $2,199.00 0.59% 42 0.0534
$4,064.00 $5,390.74 $5,728.00 $3,511.00 0.94% 595 0.64%

$935.00 $980.00 $800.00 $290.00 0.08% 107 0.12°,4
$17,125.50 $24,076.50 $27,765.50 $15,813.97 4.22% 3156 3.40%

$3,508.89 $4,405.00 $4,360.00 $1,570.00 0.42% 702 0.7694
$4,868.50 $4,545.00 $2,654.50 $1,400.50 0.37% 665 0.7294

$620.00 $360.00 $830.00 $596.50 0.16% 118 0.1394
$2,932.50 $3,299.55 $2,702.50 $1,230.60 0.33% 124 0.13°A

$720.00 $680.00 $810.00 $280.00 0.07% 63 0.07°A
$19,760.00 $13,800.00 $13,840.00 $8,350.00 2.23% 1942 2.09°A
$1,640.00 $1,080.00 $2,755.00 $160.00 0.04% 114 0.12°A

$760.00 $840.00 $1,260.00 $530.00 0.14% 203 0.22°i
$2,340.00 $1,175.00 $630.00 $880.00 0.23% 307 0.33°!

$99,463.50 $105,260.46 $112,111.07 $59,369.25 15.85% 8596 9.25°i
$1,172.00 $2,256.00 $3,150.00 $1,501.00 0.40% 116 0.12°/

$14,262.50 $13,885.00 $13,441.00 $7,675.00 2.05% 995 1.07°i
$2,280.50 $1,908.00 $2,504.00 $2,276.00 0.61% 450 0.483
$7,709.50 $7,632.32 $5,969.00 $3,613.70 0.96% 353 0.389’
$1,138.00 $955.00 $614.00 $290.00 0.08% 38 0.049’

$975.00 $1,440.00 $1,660.00 $980.00 0.26% 170 0.189’
$1,405.00 $1,525.45 $2,692.00 $807.00 0.22% 117 0.139

$11,615.00 $13,140.00 $14,900.00 $8,320.00 2.22% 1187 1.289
$2,140.00 $2,645.00 $2,915.00 $1,195.00 0.32% 341 0.371
$1,000.00 $725.00 $480.00 $395.00 0.11% 44 0.059
$5,427.00 $5,338.00 $4,232.50 $2,777.50 0.74% 84 0.099
$1,040.00 $1,000.00 $810.00 $742.50 0.20% 59 0.069

$18,470.00 $20,634.80 $23,747.00 $15,132.35 4.04% 1084 1.179
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PUBLIC ADVOCATE ADMINISTRATIVE FEE HISTORY FOR FY 96 through DECEMBER OF FY99
and Public Defender Caseload by County for FY 1998

Bolded counties collect a lower % of PA fees than their % of Public Defender cases

FY99 FY99 FY98 FY98
COUNTY FY96 FY97 FY96 through 12198 % of PA lee Caseload Caseload

HARLAN $1,140.00 $580.00 $1,080.00 $525.00 0.14% 789 0.8f
HARRISON $4,909.50 $5,000.00 $5,648.00 $2,804.50 0.75% 292 0.31
HART $2,771.50 $3,022.90 $3,862.47 $2,754.50 0.74% 313 0.34
HENDERSON $7,446.00 $9,560.00 $10,375.50 $5,167.00 1.38% 1346 1.4E
HENRY $2,320.00 $1,690.00 $1,383.32 $915.00 0.24% 203 0.22
HICKMAN $1,657.66 $1,962.50 $2,297.50 $1,085.00 0.29% 124 0.13
HOPKINS $15,611.20 $20,927.05 $20,832.20 $7,941.20 2.12% 1193 1.2a
JACKSON $2,222.00 $3,087.00 $1,660.00 $1,103.00 0.29% 218 0.23
JEFFERSON $45,037.00 $48,041.22 $51,521.50 $21,656.00 5.78% 27899 30.03
JESSAMINE $5,970.00 $6,495.00 $6,205.20 $2,927.50 0.78% 256 0.28
JOHNSON $3,422.50 $2,853.50 $2,649.00 $1,459.50 0.39% 141 0.15
KENTON $20,505.50 $13,814.50 $12,243.00 $8,352.90 2.23% 3386 3.64
KNOTT $2,050.00 $970.00 $430.00 $670.00 0.18% 194 0.21
KNOX $1,390.50 $2,730.00 $2,220.00 $1,990.00 0.53% 738 0.79
LARUE $3,715.50 $3,255.50 $2,727.00 $1,201.75 0.32% 247 0.27
LAUREL $3,657.50 $2,942.50 $1,902.50 $1,476.21 0.39% 776 0.84
LAWRENCE $1,971.00 $2,649.50 $2,028.00 $1,346.00 0.36% 58 0.06
LEE $1,415.00 $830.00 $490.00 $520.00 0.14% 296 0.32
LESLIE $1,600.00 $1,915.00 $605.00 $490.00 0.13% 201 0.22
LETCHER $11,075.00 $10,334.00 $8,670.00 $3,963.75 1.06% 804 0.87
LEWIS $3,675.00 $2,370.00 $2,543.50 $780.00 0.21% 101 0.11’
LINCOLN $2,312.50 $2,767.51 $2,675.00 $1,597.49 0.43% 214 0.23’
LIVINGSTON $860.00 $1,305.00 $880.00 $690.00 0.18% 113 0.12’
LOGAN $3,353.00 $3,578.00 $3,027.00 $1,860.00 0.50% 346 0.37’
LYON $1,280.00 $960.00 $940.00 $500.69 0.13% 116 0.12’
MCCRACKEN $8,030.00 $17,130.00 $17,880.00 $11,355.00 3.03% 2698 2.90’
MCCREARY $3,897.00 $4,8’90.00 $5,642.00 $3,302.30 0.88% 474 0.51
MCLEAN $1,760.00 $1,240.00 $1,880.00 $810.00 0.22% 28 0.03
MADISON $6,872.00 $8,065.00 $7,275.00 $4,270.00 1.14% 1104 1.19’
MAGOFFIN $2,580.00 $1,380.00 $570.00 $582.00 0.16% 110 0.12
MARION $1,862.00 $1,075.00 $1,510.00 $1,170.00 0.31% 385 0.41’
MARSHALL $4,085.00 $4,118.00 $4,510.00 $2,569.00 0.69% 513 0.55’
MARTIN $1,168.00 $1,667.00 $1,806.50 $950.00 0.25% 127 0.14
MASON $3,883.50 $5,816.50 $6,834.00 $6,463.00 1.72% 510 0.55’
MEADE $3,242.50 $2,760.00 $1,660.00 $822.00 0.22% 571 0.61’
MENIFEE $1,820.00 $2,840.00 $3,415.00 $1,335.00 0.36% 135 0.15
MERCER $1,170.00 $3,280.00 $1,900.00 $1,210.00 0,32% 86 0.09
METCALFE $1,718.22 $1,155.00 $1,600.00 $720.00 0.19% 120 0.13
MONROE $1,887.50 $1,910.00 $1,900.00 $690.00 0.18% 20 0.02
MONTGOMERY $9,013.50 $10,436.50 $11,152.50 $5,942.65 1.59% 890 0.96
MORGAN $2,758.00 $3,186.00 $3,597.00 $1,746.00 0.47% 228 0.25
MUHLENBURG $1,580.00 $1,660.00 $2,840.00 $2,075.00 0.55% 173 0.19
NELSON $4,283.50 $5,241.50 $6,537.50 $3,404.75 0.91% 646 0.70’
NICHOLAS $1,590.00 $1,914.50 $1,031.50 $1,163.00 0.31% 88 0.09
OHIO $6,305.00 $4,960.00 $6,580.00 $2,602.50 0.69% 320 0.34’
OLDHAM $2,105.00 $1,805.00 $1,800.00 $977.50 0.26% 228 0.25
OWEN $1,838.00 $1,485.00 $2,428.00 $1,282.00 0.34% 8 0.01’
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PUBLIC ADVOCATE ADMINISTRATIVE FEE HISTORY FOR FY96 through DECEMBER OF FY99
and Public Defender Caseload by County for FY 1998

Bolded counties collect a lower % of PA fees than their % of Public Defender cases

FY99 FY99 FY98 FY98
COUNTY FY 96 F’ 97 FY 98 through 12198 % of PA fee Caseload Caseload %
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.----- -7"rrr,rt

OWSLEY $2,000.00 $2,500.00 $1,890.00 $1,350.00 0.36% 305 0.33%
PENDLETON $2,095.00 $1,600.00 $1,439.00 $920.00 0.25% 85 0.09%
PERRY $863.50 $7,368.50 $10,932.50 $4,210.50 1.12% 2063 2.22%
PIKE $465.00 $1,732.50 $1,420.00 $430.00 0.11% 1242 1.34%
POWELL $2,836.50 $2,728.50 $3,715.00 $2,289.95 0.61% 453 0.49%
PULASKI $3,754.50 $4,614.00 $3,802.50 $2,085.50 0.56% 659 0.71%
ROBERTSON $740.00 $722.00 $377.00 $200.00 0.05% 20 0.02%
ROCKCASTLE $1,220.00 $2,488.50 $3,204.00 $1,664.25 0.44% 267 0.29%
ROWAN $13,791.50 $11,701.50 $11,962.50 $6,825.00 1.82% 830 0.89%
RUSSELL $2,107.50 $3,452.75 $4,585.00 $2,053.75 0.55% 363 0.39%
SCOTT $3,447.50 $4,511.00 $3,353.50 $1,986.00 0.53% 476 0.51%
SHELBY $2,159.00 $2,085.00 $2,510.00 $1,180.00 0.31% 448 0,48%
SIMPSON $2,180.00 $1,900.00 $1,950.00 $580.00 0.15% 327 0.35%
SPENCER $755.00 $540.00 $200.00 $170.00 0.05% 33 0.04%
TAYLOR $3,526.50 $3,655.00 - $3,875.00 $2,360.00 0.63% 303 0.33%
TODD $1,323.00 $1,320.00 $800.00 $330.00 0.09% 70 0.08%
TRIGG $2,127.50 $1,806.50 $1,813.25 $1,064.50 0.28% 134 0.14%
TRIMBLE $80.00 $185.00 $370.00 $70.00 0.02% 78 0.08%
UNION $4,351.00 $5,248.00 $4,525.50 $2,878.00 0.77% 229 0.25%
WARREN $15,545.26 $12,716.56 $7,924.00 $4,041.95 1.08% 1380 1.49%
WASHINGTON $1,180.00 $645.00 $405.00 $560.00 0.15% 123 0.13%
WAYNE $2,265.00 $1,640.00 $1,480.00 $1,070.25 0.29% 355 0,38%
WEBSTER $3,135.00 $4,858.00 $4,388.50 $2,291.50 0.61% 132 0.14%
WHITLEY $4,657.00 $5,608.00 $9,626.50 $5,103.00 1.36% 841 0.91%
WOLFE $1,152.00 $395.00 $965.00 $1,445.00 0.39% 290 0.31%
WOODFORD

a
$2,004.50

...

$1,360.00

,.

$1,972.00

m
$757.00 0.20% 175 0.19%

.rw

PublicProtection& RegulationCabinet
SecretaryLauraDouglasResigns

On February 1 9, 1999, 1 attendeda pressconferenceat the Capitol
whereGovernorPattonannouncedthat LauraDouglashad
resignedas Secretaryof the Public ProtectionandRegulation
CabineteffectiveMarch 1, 1999. Laurawill becomeVice-
PresidentandGeneralCounselof the Louisville WaterCompany.
Laurahasbeena dearfriend of mine, andan effective advocatefor
DPA, enablingmanyof our successesover the past2 1/2 years.
We will miss Laura, andhopethata new CabinetSecretarywill be
appointedwho will understand,as did Laura, the needsof
Kentucky’s poor andthe strategiesfor meetingthose needs.We

wish her Godspeed.
- Ernie Lewis, Public Advocate

Laura Douglas
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THE EFFECTS OF INDIGENCY ON COSTS,
FINES, RESTITUTION, RECOUPMENT

>- Ed Monahan, Deputy Public Advocate
JeffSherr,AssistantDirector of Education& Development

The 1998 GeneralAssembly’s sweepingcrimi
nal law legislation substantially increasedthe
financial responsibilitiesof criminal defendants.
This effort has two primary purposes: 1 the
need by different criminal justice agenciesfor
increasedfunding; 2 the philosophicaldesire to
have criminal defendantspay for their crimes.
Public defendersespecially have increasingly
relied on the $50 administrative fee, the $50
DUI fee andrecoupmentfor funding of delivery
of services statewide.Over 15,000 or 15% of
indigent clients are representedby defenders

fundedfrom these fees. The fees and costs cre
atedor increasedby HB 455 were:
* Crime victim cost - from $10-$20;
* Mandatoryrestitution;

* Assessmentof costsfor sexoffenders;
* Public Advocacy Administrative fee from

$40-$50;
* Diversion costs;
* Probationand parolecosts: $500 for a mis

demeanor,$2500 for a felony;

* Inmate’s medical, food, lodgingcosts;
* Crime stoppercostof $1.00;
* Court costsfrom $55-$75;
* Work releasecoststo jailer.

In this context of thesesignificant financial re
sponsibilities,it is importantthat the assessment
of feesandcosts be done without violating con
stitutional limits, and with an appreciation for
the partial or complete indigency of many de
fendants.The reality is thatmost defendantswill
be able to pay some portion of theseeconomic
penalties.Many will not be able to pay any pen
alty. Very few will be able to pay the entire
penalty.

A. Indigency

The United States Supreme Court "has long
been sensitive to the treatmentof indigents in
our criminal justice system." Beat-den v. Geor
gia, 461 U.S. 660, 103 S.Ct. 2064, 2068, 76
L.Ed.2d 221 1983. Kentucky caselawandstat
uteslikewise reflectthat sensitivity.

B. Costs

Kentucky law prohibits a judge from assessing
court costs on a personwho is indigent. KRS
31 .1101b states, "The courts in which the
defendant is tried shall waive all costs." KRS
453.1901 states that "A court shall allow a
poor personresiding in this state to file or de
fend anyaction or appealthereinwithout paying
costs...."

In Edmonson v. Commonwealth,725 S.W.2d
595 Ky. 1987 the trial court orderedthe defen
dant who was representedby a public defender
to pay $65 court costs upon sentencingfor at
temptedrape and sexual abuse.The Kentucky
Supreme Court found it improper under KRS
31.1101b to impose court costs on a needy
person.

C. Fines

KRS Chapter534 covers fines, methodsof im
posingfines and responseto failure to pay fines.
Kentucky statutesprohibit imposinga fine on an
indigent.

While there is no constitutional prohibition to
imprison a defendantfor a willful refusalto pay
a fine, it is unconstitutional to incarceratean
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indigent for nonpaymentof a fine for any other
reason.

Felonies.KRS 534.030setsout for felonies the
limits of fines and specifies factors for deter
mining the amountandmethodof payment:

1 defendant’sability to pay;
2 hardshipon defendant’sdependents;
3 impact on ability to pay restitution to

victim;
4 anygain from the crime.

In the penalty phaseof Simpsonv. Common
wealth, 889 S.W.2d 781 Ky. 1994 the judge
instructedjurors to set a prison sentenceand
fine. The Court reversed,holding thatany fine is
to be imposedby the judge, not a jury. Simpson
held that KRS 534.0304 also prohibits im
posing a fine on an indigent. Simpson con
cluded that it was inappropriatefor a judge to
imposea fine on someonerepresentedby an as
sistant public advocate,since such representa
tion necessarilymeantthe judge haddetermined
the defendantto be indigent.

Kentucky law did not always recognizethat an
indigent could not be fined. In Beanev. Com
monwealth, 736 S.W.2d 317 Ky. 1987 the
Court held 5-2 that the mandatory $150 DUJ
service fee was a fine or penalty, not a cost, and
thereforeKRS 453.190’s waiver of costs for an
indigent did not apply. However, the Court ob
servedthat indigencywas "a factor which may
be consideredunder KRS 534.060 if it is later
shown to be a factor in his subsequentnonpay
ment." Id. at 318. Effective July 13, 1990, I-lB
603 overruledBeaneby amendingKRS 534.030
and 534.040by adding in a new section which
stated, "fines required by this section shall not
be imposedupon any persondeterminedby the
court to be indigent pursuantto KRS Chapter
3 1

Misdemeanors.KRS 534.040setsout the limits
of fines for misdemeanors. In misdemeanor
casesunder KRS 534.040, it is the jury, not the
judge, which setsthe fine. Like the felony fine
process, it prohibits imposition of a fine on an
indigent. KRS 534.0404.

Unlike the statutethat addressesfines for felo
nies, this statute does not provide criteria for
determining the amount of fines. The statute’s
Commentary indicates that there is a different
Penal Code rationale for fining misdemeanants
than thereis for fining felons. The Penal Code
views fines for misdemeanorsas deterrence.

Nonpayment Process. KRS 534.060outlines a
specific and mandatoryresponseto the nonpay
ment of fines for both feloniesand misdemean
ors. This statutory procedurewas enactedto
comply with federal constitutional decisions,
andis as follows:

I The court on its own or on motion of the
prosecutorcan require a defendant to
show causewhy he should not be im
prisonedfor failure to pay.

2 The court can issue a warrant for arrest
or a summonsfor the defendant’sap

3

pearance.

KRS 534.0602prohibits imprisonment
for nonpaymentof a fine as long as the
defendantdid not intentionally fail to
payand he has madea good faith effort
to pay.

4 If the failure to pay is excusable,the
court can adjust the time for paymentor
the amount to be paid, or order the de
fendantto work for local governmentat
a reasonablerate of pay if the defendant
is not otherwise employed and is not
disabled and it will not pose an eco
nomic hardship on his dependents.A
court cannot order more than 40% of
grosspay to go towardsthe fine.

The United StatesSupremeCourt hasheld "that
a state maynot constitutionallyimprison beyond
the maximumduration fixed by statutea defen
dant who is financially unableto pay a fine. A
statute permitting a sentenceof both imprison
ment and fine cannotbe parlayed into a longer
term of imprisonmentthan is fixed by the statute
since to do so would be to accomplish indirecty
as to an indigent that which cannot be done di-
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rectly.’’ ii i//wins v. I//HID/S. 399
SEt. 2018,26L.Ed.2d586 1970.

U.S. 235, 90

In Tate v. Short, 401 U.S. 395. 91 S.Ct. 668,. 28
L.Ed.2d 130 1971 the statutomy penalty only
allowed a fine. The Court stated. "although the
instant case involves offenses punishable by
fines only. petitioner’s imprisonment for non
payment constitutesprecisely the same uncon
stitutional discrimination since, like Wi//icirns,

petitioner was subjectedto ‘imprisonment sole/v

becauseof his .indigency." hi. at 397-98.

in Spurlockv. Noe, 467 S.W.2d 320 Ky. 1971
the defendant was imprisoned for 12 months
with a $3,000 fine. When the jail term was
served,the defendantwas not releasedsince the
fine was not paid. At the hearingheld after the
petition for writ of habeascorpuswas filed, the
defendantdemonstratedhe was unable to pay
the fine. The Court held: "we think that the
teachingof Tate v. Short is that a defendantwho
is in custodysolely and only becausehe cannot
make immediatepaymentof a fine by reasonof
indigencymust be releasedfrom custodyforth
with. This doesnot mean,however that the fine

is extinguishedor that the state is powerlessto
compel its payment.An indigent personmaynot
be continued in prison for nonpaymentof a fine
without having been given some reasonableal
ternative opportunity to satisf5’ the fine." Id. at
321

D. Restitution

Beardenv. Georgia, supra held that revocation
of probationandimprisonmentof an indigent for
failure to fully pay restitution anda fine violated
due processabsenta wilIftil refusal to pay or
absenta funding that an alternativepunishment
was inadequate.

Danny Beardenpled guilty and was placed on
probation with a 3 year sentencedeferred.Pro
bation was conditionedon paymentof a $500
fine and $250 in restitution over four months.
Beardenborrowed$200 from his parentsfor his
first payment.A month after his plea he was laid
off from his job. He could not readandhada
gradeeducation,was unable to find other work.
As he had no other income or assetshe was Un-

able to pay the balance,and the trial judge re
voked his probationand imprisonedhim.

The Court recognizedthat a "defendant’spov
erty in no way immunizes him from punish
ment." Id. at 2071. But the Court found that im
prisoning a person for failure to pay a fine or
restitutioncould only constitutionallyoccur if:
* the defendanthadthe meansto pay;
* the defendantwillfully reftisedto pay;
* the defendantfailed to make bona fide ef

forts to seek employmentor legally obtain
the resourcesto pay;

* an alternate measureof punishmentother
than imprisonmentarenot possible.

Alternatives to Imprisonment.The Court of
fered common sensealternativesto imprison
ment that trial judgesshouldconsider:

* extendthe time for makingthe payments;
* reducingthe fine;
* direct public service work in place of the

fine or restitution.

Revocation of Probation.Bearden recognized
that fourteenthamendmentdueprocessprovided
"substantivelimits on the automatic revocation
of probationwhere an indigent defendantis un
able to pay a fine or restitution." Black v. Ro
mano,471 U.S. 606, 6111985. While a judge
is generallynot constitutionallyrequiredto con
sider alternatives to revoking probation, due
processguaranteesrequire a judge to consider
alternativesto incarceration for a defendant’s
failure to paya fine or restitutionwhen a defen
dantis unableto paydespitereasonableefforts.

E. Recoupment& PartialPayments

Kentucky’spublic defender’sstatutesprovidefor
recoupment of money from defendants who
were indigent during their criminal proceedings
but later have fundsto payfor their prior repre
sentation.KRS 3 1.150.

A personwho can afford to partially pay for an
attorney, can be assesseda partial amountunder
KRS 3 1.1204.

Page 17



TheAdvocate, vol. 21, No.2 March 1999

In Jamesv.Strcmge,407 U.S. 128 1972 the

United StatesSupremeCourt held that the Kan
sasrecoupmentschemeviolatedequalprotection
guaranteesbecausethere was unequaltreatment
betweenan indigent criminal defendant’streat
ment andthat of a civil debtor since Kansasaf
forded the civil debtor many protections and
proceduresnot offeredthe criminal defendant.

In Eu//er v. Oregon,417 U.S. 401974 the de
fendantwas sentencedto 5 years of probation,
conditionedon, amongother things, repayment
of the costs for the attorneyand investigatorwho
were appointedfor him.

The Oregonscheme,unlike Kansas’ in Jamesv.
Strange provided criminal defendants some
protections.Defendantsdid not have to repay if
not convicted. A defendanthad to have the sub
sequentability to pay. The financial resourcesof
the defendanthadto be consideredby thejudge.
The defendanthad the right to petition the court
to remit unpaid portions,and a defendantcould
not be held in contemptif his failure to pay was
not intentional refusal.

The Court held this schemeconstitutionalsince
it only required payment from those who ob
tainedthe ability to pay and since it provided
criminal defendantswith the protections af
fordedcivil debtors.

F. Practice Tips

1 Explain the Public Advocacy Adminis
trative fee to your client and that is is
paidto the clerknot to you.

2 Explain the possibility of an additional
recoupmentfee and this court policy
toward imposingthe fee.

3 Speak with you client about his
sourcesto pay thesefees.

re-

4 In caseswhenthe client can not pay the
fee, be preparedto argue to the court
that the fee shouldbe waived.

5 Make sure the judge does not impose
costson your indigent client in the final
judgment.

6 Make sure the court does not impose a
fine on your client unless your client
consentspursuantto a plea.

7 If thejudge imposeslegitimate financial
responsibility on your client, insure that
it is consistentwith the client’s ability to
pay in the future in light of other finan
cial obligations.

8 Explain to your client that if it appears
he will be unable to pay he needs to
documenthis financial situation and be
ableto show what efforts he hasmadeto
obtain the funds. Be ready to help your
client with a motion to extend the time
to makethe payment.

EdwardC. Monahan
Deputy Public Advocate
E-mail: emonahanmail.pa.state.ky.us

Jeff Sherr
AssistantDirector of Education& Development
100 Fair Oaks Lane,Suite302
Frankfort,Kentucky 40601
Tel: 502 564-8006,#236; Fax: 502 564-7890
E-mail: jsherrmail.pa.state.ky.usS

Problems
The mereformulationof a problemis far moreessentialthan its solution, which

may be merelya matterof mathematicalor experimentalskills. To raisenew
questions,new possibilities,to regardold problemsfrom a new anglerequires
creativeimaginationandmarksreal advancesin science.

- Albert Einstein
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PLAIN.: VIEW
> Ernie Lewis, Public Advocate

Knowlesv. Iowa
119 S.Ct. 484 12/8/98

Minnesota v. Carter
119 S.Ct. 469 12/1/98

Taylor v. Commonwealth
1998 WL 820556

Ky.S.ct.11/19/98
Not Yet Final

A significant Fourth Amendmentcasehasbeen
decided by the United States Supreme Court.
The Court was at one of those watershedmo
ments. They could decide that when the police
havepulled over a motoristfor a traffic violation
andissue only a citation, a full searchwas to be
allowed. Or, they could decidethat their tilt to
the right in recentyears had its limits, and that
such a search indeed violated even their sensi
bilities. Fortunately, the Court has recognized
the outer limits to their quest for "reasonable
ness"underthe FourthAmendment.

The casearose as a result of an Iowa statute,
unusual in the nation, allowing an arrest or a
citation as a result of a traffic violation; the stat
ute also allows a full-blown searchfollowing the
issuanceof a citation. Knowles was driving 43
in a 25 and was pulled over. A citation was is
suedby the traffic officer, whothen discovereda
bag of marijuanaand a pipeduring a full search
of Knowles’ vehicle. The Iowa Supreme Court
affirmed Knowles’ conviction, holding that be
causethe officer decided to issue a citation but
could have made a custodial arrest, the full-
blown search pursuant to the statute did not
violate the Fourth Amendment.

The United States SupremeCourt, in a unani
mous decision written by the Chief Justice,re
jectedthe position taken by the Iowa Supreme
Court. The Court consideredthe statutein light
of United States v. Robinson, 414 U.S. 218
1973. In Robinson, the Court justified the
search-incident-to-arrestexception based upon
the "needto disarm the suspectin order to taken
him into custody" and upon "the need to pre
serveevidence." The Court recognizedthat the
needto disarm a suspectdiminisheswhere the

Knowlesv. Iowa
119 S.Ct. 484 12/8/98
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officer is going to issue a citation rather than

make a custodial arrest. "[W}hile the concern
for officer safety in this context may justify the
‘minimal’ additional intrusion of ordering a

driver and passengersout of the car, it doesnot
by itself justify the often considerablygreater
intrusion attending a full field-type search."

Thus, the first rationaleunderRobinsonwas not
servedin this case.

Nor could a fuji-blown searchbe justified under
Robinson‘s secondrationale. "Once Knowles
was stoppedfor speedingand issued a citation,
all the evidencenecessaryto prosecutethat of
fensehadbeenobtained."

The Court’s opinion is interestingin several re

spects. First, the readerwill be disappointedin
the brevity of the opinion as well as its reach.
Absent is any sweepinglanguageregarding our
right to privacy, the limited natureof the Fourth
Amendment,or the dangersof the encroachment
by government into our homes, vehicles, and
persons.

More significant, however, is the actualholding.
The Court has rejectedthe expansionof the ex
ceptionsto the Fourth Amendment. Practically
speaking,the Court has endedthe policepractice
of being able to stop anyoneon our highways
and searching them based upon the slightest
pretext. While the Court has rejectedan analysis
into the mind of the police officer, see Whrenv.
United States, the Court has neverthelessput
limits on the officer. Of courseunderthe statute
the officer could still makea custodial arrestand
conduct a full-blown search in this speeding
case. However, officers will not be allowed to
pull someoneover for the slightest reasonwith
no intention of making a custodial arrest,writing
a citation, and proceeding with a full-blown
searchin the hopesof finding incriminatingevi
denceof a greatercrime.

Minnesota v. Carter
119 S.Ct. 469 1211/98

Carterand Johnslived in Chicago. They were in
the cocaine business.They went to the apart
ment of Thompsonin Minneapolis , where they
had never been before. Thompson permitted

them to come to her apartmentand put powder
cocaineinto baggies. In return,she received I/S
gram of cocaine. This was a businessarrange
ment ratherthana social event. A personwalked
by, saw the threebaggingwhat was believedto
be cocaine, and called the police. Officer
Thielen answeredthe call, went to the window
andlooked in, seeingCarter,Johns,andThomp
sonbaggingcocaine.He contactedheadquarters,
which beganto prepareto obtain a searchwar
rant. When two men left the building and got
into a car, the police stoppedthe car, finding
Carter,Johns,a gun, and47 gramsof cocainein
baggies.

CarterandJohnswere arrestedandchargedwith
violating Minnesota’scontrolledsubstanceJaws.
They movedto suppress,but the trial court de
nied their motion, ruling that Carter and Johns
weretemporaryvisitors andthuscould not claim
Fourth Amendmentprotectionin the apartment,
unlike the overnightguests in Minnesota v. 0/-
son, 495 U.S. 91 1990. The trial court also
ruled that the officer’s observationswere not a
search,and thusnot entitled to protection.After
conviction, the MinnesotaCourt of Appeals af
firmed, holding that Carter and Johnshad no
standingto challengethe search.The Minnesota
SupremeCourt, however,reversed,holding that
Carterand Johnshad standing,that the officer’s
observationsconstituted a search,and that the
searchwasunreasonable.

In a 6-3 opinion written by Justice Rehnquist,
the United StatesSupremeCourt reversed. The
Court first rejected the lower court’s reliance
upon the conceptof standing. Returning to Ra
kas v,Jllinois, 439 U.S. 128 1978, the Court
remindedall that standing is no longer an issue
in Fourth Amendmentcases. Rather, the proper
analysis is to determine whether a person
claiming Fourth Amendment protections can
"demonstratethat he personallyhas an expecta
tion of privacy in the placedsearched,and that
his expectationis reasonable."

The Court returned to Minnesota v. 0/son to
draw the distinction between that case and the
factsof this case.The questionherewaswhether
Carter and Johns were more like an overnight
guest, as in Olson, or more like one merely on
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the premiseswith the consentol Uie leaseholder.
The Court restatedthat "an overnight guest in a
home may claim the protection of the Fourth
Amendment,but one who is merelypresentwith
the consent of the householder may not.’’

Significant to the Court was the particular cir-
cumstances of’ Carterand Johns’ presence.The
Court noted that they were not overnight guests.
they had never stayed there before, they were
there for a brief period of time, and they were
there merely to transact business. "Rut the
purely commercialnatureof the transactionen
gagedin here, the relatively short period of time
on the premises,and the lack of any previous
connectionbetween respondentsand the house
holder, all lead us to concludethat respondents’
situation is closerto that of onesimply permitted
on the premises.We therefore hold that any
searchwhich may haveoccurred did not violate
their Fourth Amendmentrights." Based upon
this holding, the Court declined to decide
whether the officer’s observationsconstituteda
search.

The case is interesting in the wide variety of
opinions written. Justice Scalia,joined by Jus
tice Thomas,penneda concurringopinion. His
opinion is long, interesting, and witty. Justice
Scalia returns as he often doesto the text of the
Fourth Amendment. He views the Rakas"rea
sonable expectation of privacy" test to be a
"fuzzy standard,"while at the sametime criti
cizing the Katz decision. According to his
readingof the original text, "eachpersonhasthe
right to be secureagainstunreasonablesearches
and seizures in his own person, house,papers,
and effects," but not in anyone else’s. 0/son
was the outer limit becauseit was "plausible to
regard a person’s overnight lodging as at least
his ‘temporary’ residence." On the other hand,
"it is entirely impossibleto give that characteri
zation to an apartmentthat he uses to package
cocaine."

JusticeKennedy also wrote a concurringopin
ion. He rejectsJusticeScalia’stextual argument
andrestrictionof FourthAmendmentprotections
to one’s individual home. Rather, he believes
that "almost all social guestshave a legitimate
expectation of privacy, and hence protection

against unreasonablesearches, in their host’s
home." However, he concurs in the majority
opinion because"respondentshave established
nothing more than a fleeting and insubstantial
connection with Thompson’s home...
[riespondentsusedThompson’shousesimply as
a convenientprocessingstation, their purpose
involving nothing more than the mechanicalact
of chopping and packing a substancefor distri
bution."

Justice Breyer also wrote a concurringopinion.
He agreed with the dissentersthat Carter and
Johnshad a reasonableexpectationof privacy in
Thompson’sapartment. However, he concurred
in the judgment becausein his opinion Officer
Thielen had not violated the Fourth Amendment
by peering into a basementapartmentthrough
open blinds.

JusticeGinsburgwrote in dissent,joined by Jus
tice StevensandJusticeSouter. In her view, the
decision of the majority "undermines not only
the security of short-term guests, but also the
security of the home resident herself In my
view, when a homeowner or lessor personally
invites a guestinto her home to sharein a com
mon endeavor,whetherit be for conversation,to
engagein leisure activities, or for businesspur
poses licit or illicit, that guestshould share his
host’s shelteragainstunreasonablesearchesand
seizures." The core value of the Fourth
Amendment for Justice Ginsburg is the home,
whereone may include or excludeothers. "My
concern centers on an individual’s choice to
shareher home and her associationsthere with
personsshe selects. Our decisions indicatethat
peoplehavea reasonableexpectationof privacy
in their homesin part becausethey havethe pre
rogativeto excludeothers." She lamentswhere
this case leads. "Human frailty suggeststhat
today’s decision will tempt police to pry into
private dwellings without warrant, to find evi
dence incriminating guests who do not rest
therethrough the night."

Taylor v. Commonwealth Not Yet Final
1998 WI 820556Ky.S.Ct. 1998

The Kentucky SupremeCourt has addressedthe
issue of confidentiality of informants in the
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context of conducting a suppressionhearing.
Here, Taylorwas arrestedfollowing an unnamed
informant’s tip to the police that two black men
would be driving a particular car with a particu
lar licenseplate andthat therewould be drugs in
the car. When the police located the car, they
stoppedit. saw the defendanttake a plastic bag
and place it under the seat. A search revealed
cocaine in the bag, and Taylor was arrestedand
convicted. His suppressionmotion was over
ruled.

On appeal, Taylor challengedthe trial court’s
decision not to require the Commonwealth to
reveal the identity of the informant. Taylor’s
counsel objected to not being able to view the
sealed affidavit of the police, or to not being
able to question the police regarding the infor
mant.

The Court rejectedall efforts by the defenseto
pry into the informant’s identity or the police
reliance upon the information supplied by the
police. In an opinion written by JusticeWinter
sheimer,the Court statedthat the trial court was
correct in not requiring the Commonwealthto
reveal the identity of the informant pursuantto
KRE 508. The Court statedthat the exceptions
to the informant’s privilege were not presentin
this case. The Court relied upon the fact that in
this case, the informant was a "mere tipster"
rather than a witness to the crime, relying upon

Roviaro v. United States,353 U.S. 53 1957,
and Schooleyv. Commonwealth,Ky., 627 S.W.
2d 576 1982. "This tip led police to further
investigationand to the making of an investiga
tive stopwherethe officers observeda suspected
controlled substancein plain view in the lap of
Taylor. The informant was not presentin or near
the vehicle when the chargedcrime was com
mined. Accordingly, the informant could not
have provided any testimony about what oc
curred when the vehiclewas stoppedby the po
lice."

The Court further found that the issue regarding
the effort of counselto look at the sealedaffida
vit was not preservedfor appellatereview.

The Court rejected the appellant’s claim that
counsel should have been allowed to question

the police regardingthe informant. "There is a
distinction between the confrontation clause
protectionsin a pretrial hearingfrom thosepro
tectionsat public trial.. .The defensecannotcir
cumvent the privilege accordedto the informer
by claiming to test reliability..."

After rejecting Taylor’s argumentson the infor
mant, the Court had little problem finding the
searchin this caseto havebeenreasonable.With
little discussion,the Court found that the tip had
been verified and that this verification had es
tablished a reasonablesuspicionto stop the car,
citing Commonwealthv. Hagan, Ky., 464 S.W.
2d 261 1971 and Alabama v. White, 496 U.S.
325 1990.

SHORT VIEW

I. J.L. v. State, 1998 WL 873070 Fla.Sup.
Ct. 12/17/98. There is no firearm exceptionto
the articulable suspicionstandardfor a stop and
frisk, according to the Florida Supreme Court.
Thus, where an anonymoustip told the police
that someoneat a bus stop had a gun, the police
could have approachedthe group of young men
and engaged in a conversation,but could not
frisk each of them. The Court noted that pos
sessinga firearm was legal in that state,andas a
result, a searchwas illegal under thesecircum
stances.

2. State v. Lytle, 1998 WL 908100, - N.W.
2d -‘ 255 Neb. 738 Neb.Sup.Ct.12/11/98.A
tip through a CrimestoppersProgram does not
necessarilyprovide probable cause to issue a
searchwarrant.The Court noted that an anony
mous tip requires that reliability be demon
strated in order to issue a search warrant; the
"citizens informer" status normally accorded
witnessesto crimeswho aid police, who arepre
sumedto be reliable, is not available for a tip
through Crimestoppers.Significant in this find
ing is thatthere is a financial motive to submit a
tip in most Crimestoppersprograms.Thus, such
tips require corroboration before a search war
rant maybe issuedbasedsolely upon them.

Ernie Lewis, Public Advocate*
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KENTUCKY’S SAWHILL/BENHAM STANDARD:
A NEW APPROACH FOR THE DEFENSE

> SusanJacksonBalliet, Assistant Public Advocate

We all know the standardboilerplate for setting
up a directed verdict argument: "[i}f the court
finds, under the evidence as a whole, it was
clearly unreasonablefor the jury to find the de
fendant guilty, directed verdict of acquittal
should be granted." Commonwealthv. Benham,
816 S.W.2d 186 Ky. 1991; Commonwealthv.
Sawhil!, 660 S.W.2d 3 Ky. 1983; Trowel v.
Commonwealth,550 S.W.2d 530 Ky. 1977.
And everyone especiallythe Commonwealth
alwaysusesthe following quote from Benhamto
set out the standard:

On motion for directed verdict, the trial
court must draw all fair and reasonable
inferencesfrom the evidencein favor of
the Commonwealth. If the evidence is
sufficient to inducea reasonablejuror to
believe beyond a reasonabledoubt that
the defendantis guilty, a directedverdict
should not be given. For the purposeof
ruling on themotion, thetrial court must
assumethat the evidencefor the Com
monwealth is true, but reservingto the
jury questionsas to the credibility and
weight to be given to such testimony.
Benham,187.

But there is a better way for defendantsto de
scribe the Benham standard, a way that is
equally valid basedon the languageof Benham.
Defense counsel should be talking about Ben
ham’s "scintilla standard"andwhetherthereis -

or is not - more than a scintilla of evidence
againstthe client.

The Kentucky Supreme Court establishedthe
"scintilla" standardfor evaluatingsufficiency of
evidence in Commonwealth v. Sawhill, 660
S.W.2d 3, 5 Ky., 1983. The court stated in
Saw/i ill, that a trial court is "authorizedto direct
a verdict for the defendant if the prosecution

producesno more than a mere scintilla of evi
dence. Obviously, there must be evidence of
substance."Id. Applying the scintilla standard,
in Commonwealthv. Senham,816 S.W.2d 186,
187-188 Ky., 1991 the Kentucky Supreme
Court reversedthe Court of Appeals,which had
found certainevidenceto be less thana scintilla.
In Ben/mm the Supreme Court stated the fol
lowing evidencewas "considerablymore" than
a scintilla:

Benhamwas in the area of the barn fire
and had an opportunity to commit the
crime. An officer and a bystandersaw
Benham wet and muddy which could
have come from the areawhere the fire
started; he had a motive becausethe
mayor had had Benhamarrestedprevi
ously; Benham admitted setting the
fire, and there was a handwritten
statementby his cousin which docu
mented Benham’sadmission of guilt.
Benham’s statementto the police was
that he noticed smoke, but neither
smoke nor fire was visible from the
road. Benham also said he saw sparks
andjuice from electrical wires through
which no current flowed. emphasis
added

Of course,most of us would readily agreethere
was a whole lot more thana scintilla of evidence
against Mr. Benham. And unfortunately -pre
cisely becausethe caseinvolved so much more
than a scintilla of evidence - the Benhamcase
really doesn’t give much guidanceas to what is
or is not a scintilla.

But luckily, there is a casethat does give us
guidance. In Johnson v. Commonwealth,885
S.W.2d 951 Ky. 1994 the only evidence
againstthe defendantwas that the defendantmay
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have run a red light when he crashedinto a
woman’spick-up truck and killed her. Johnson,
885 S.W.2dat952-953. The Courtheldthis was
not enough evidenceto sustainJohnson’scon
viction. The Court held that a merepossibility

that a defendantmay have done wrong is no
more than a scintilla of evidence against that
defendant.Johnsonappliedthe scintilla standard
to extremely close facts. ThereforeJohnson is
muchbetterthanSawhill or Benhamas authority
that describesthe true parametersof the scintilla
standard.

As defensecounsel we should be arguing the
scintilla standardand citing Johnson in every
case where the evidence arguably presents a
"closecall." SeealsoAdkins v. Commonwealth,

313 Ky. 110, 230 S.W.2d 453 Ky., 1950con
viction not to be basedon speculation,suspicion,
conjectureandDeAttleyv. Commonwealth,310
Ky. 112,220S.W.2d106 1949 ditto.

Of course, it will comeas no surprisethatJohn
son is somethingof an isolatedcase,and in ap
plying the scintilla standard after Benham, the
Court has usually found evidence to be more
than a scintilla. Defense counsel will simply
need to be awareof thesecases,in order to be
able to distinguishthem. For instance,in Brown

v, Commonwealth, 914 S.W.2d 355, 357
Ky.App. 1996 the court looked to the follow
ing facts andfound therewas "muchmorethana
mere scintilla" of evidence to sustain Brown’s
andhis co-defendant’sconvictions:

On October 13, 1993, TerrenceBrown
and Michael Dewon Ross were appre
hendedfor suspecteddrug activity near
the Westside Plaza in Lexington, Ken
tucky. At the time of his arrest, Brown
had in his possessiona loaded semi
automatic handgun, twenty rocks of
crack cocaine,$582.00in cash,a mobile
paging unit, rolling papers and false
identification. Ross was found with
$1,419.00in cash, a pagerand a stolen
bicycle.
Brown, 914 S.W.2d355,at 356-357.

Brown was caughtred-handed,and the circum
stantialevidence againstRoss was very strong.
Ross was presentat the scenewith Brown and
holding a very large sum of money anda pager,
two common accoutermentsof a drug dealer.
There was apparently no dispute between the
commonwealth’switnesses as to the facts in
Brown. This was evidence"of substance"as re
quiredby Sawhill.

In finding more than a scintilla of evidence in
Edmonds v. Commonwealth,906 S.W.2d 343,
346 Ky. 1995 the Court noted there was an
"unequivocal" in-court identification of the de
fendant by an informant. There was also an
audio tape of the drug buy. Edmondswas ar
rested with other "First Family" membersin a
Frankfort apartment, and a witness testified
Edmondswas a member of the "First Family"
who madetrips to New York to purchaselarge
quantitiesof cocaine.

In Baker v. Commonwealth,973 SW.2d 54, 55
Ky., 1998 the issue was whetherthe defendant
subjectedthe victim to a risk of injury, andthe
evidence was that the victim’s feet were seen
dangling out of an open door of the vehicleas it
sped away. Understandably,the court heldthere
was more than a scintilla of evidenceto sustain
the conviction in Baker.

Whenevera directedverdict issue arises,in ad
dition to Sawhill and Benham, defensecounsel
shouldarguethe scintilla standardandcite John

son.And of course,counselshould alsoremem
ber to arguethat a conviction without sufficient
supportingevidencedeniesa defendanthis right
to federal due processof law, as guaranteedby
the Fifth and FourteenthAmendments of the
United StatesConstitution, as well as Sections2
and II of the Kentucky Constitution.Perkins v.
Commonwealth,694 S.W.2d721, 722 Ky.App.,
1985.

Susan Jackson Balliet
AssistantPublic Advocate,Appeals
100 Fair OaksLane Suite 302
Frankfort, Kentucky40601
Tel: 502 564-8006ext. 163; Fax: 564-7890
E-mail: sbalIieEmail.pa.state.ky.us*

Page 24



llit, .Idi’oeate, Vol. 21. No. 2 M arch 1999

KENTUCKY SUPREME COURT
CHANGES RULES

In the January 1999 Benchcc Bar, the Kentucky
Supreme Court announced changes to their
criminal and civil rules wjüch were effective
January I, 1999.

Criminal Rules

I. RCr 7.24 Discovery & Inspection. While
it may seem odd to many Kentucky practi
tioners, the practice in many counties did not
provide for discoveryof police reports.Sec
tion 2 of this rule makes a significant
change. Previously, pretrial discovery of
police was not authorizedby this rule. Now
this rule authorizes that pretrial discovery.
The rule still does not authorizepretrial dis
coveryof police memoranda,which is likely
to be the subjectof future litigation as to the
real difference between a report and a
memorandum.

This changehaslong beenadvocatedby the
Kentucky Associationof Criminal Defense
Lawyers KACDL and the Departmentof
Public Advocacy DPA and finally is en
actedas a result of a proposal last year by
KACDL through its President David R.
Steele.

This pragmatic change will increase effi
ciency of the litigation, encouragereliable
advice to a client on the evaluationof the
strengthof the caseand allow informed de
cisionmakingby a defendanton whetherto
pleadguilty or not. It is likely to reducede
lays during trials. Early disclosureallows for
adequatetime for the defenseto competently
preparefor the case.

2. RCr 8.04 Pretrial Diversion. As a resultof
a KACDL proposal,thereis now a new rule
providing for pretrial diversion that setsout
a simple, straightforward processfor mis
demeanors and felonies, It requires the

agreementof the defendantand prosecution
and is subject to approval of the court.
KACDL proposedthis rule to the Court.

Passageof this rule by the Kentucky Su
premeCourt follows upon the 1998 General
Assembly’s enactmentof HB 455 that has
provisions for a diversion processthat in
some significant ways is more restrictive
than the new RCr 8.04. The new statuteis
limited to someClass D felonieswhere per
sons have not had a felony in tO years or
been on probation or parole in the last 10
years.

The SupremeCourt of Kentucky has been
clear in holding that it, not the Legislature,
sets the procedures.RCr 8.04 is obviously
seen as procedural by the Kentucky Su
preme Court otherwise it would not have
promulgatedit. This is especiallytrue in this
situationsincethe court consideredthis Rule
at the June, 1998 Bar Conventionafter the
1998 GeneralAssemblypassedits diversion
law.

Litigators are going to haveto pay attention
to both of these provisions but since the
Kentucky SupremeCourt has the last word
on such matters,RCr 8.04 is likely to be the
provision usedwhile the statutoryprovisions
are likely unconstitutional.

3. RCr 9.57 DeadlockJury Instruction. As
a result of a changeproposedby the Court,
this rule was strengthenedby specifically
saying that the instructions given by trial
judgesto a deadlockedjury can contain only
the elements outlined in the rule and no
other.

This change is wise since it insures that
judges cannot leave out or add to this in
struction in a way that prejudicesonesideor
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the other and is consistent with the Ken
tucky Supreme Court’s direction in Com
monwealth v. Mitchell, 943 S.W.2d625, 627
Ky. 1997 advising courts not to "tailor in
dividualized versions" and risk reversibleer
ror.

4 RCr 10.24 Motion for Judgmentof Ac
quittal. This rule was amendedto allow for
a motion for acquittal to be made not only
after a guilty verdict but also after a jury
failed to return a verdict becausethey were
hung.

It is wise to allow for this motion in the case
where no verdict was returned to permit
judgesthe opportunityto makea decisionon
this matterwhen the evidencedoes not sup
port a verdict of guilty upon retrial. This
change is consistent with CR 50.02 and
FRCP29 c.

5 RCr 12.04 When and How Appeal is
Taken. The court proposedthis changeto
increasethe time for filing a noticeof appeal
in a criminal casefrom 10 daysto 30 days as
set in civil cases. It makessenseto havethe
same deadlinesfor filing appealsfor both
civil and criminal casesto reduceconfusion
andmistakes.

Civil Rules

I CR 24.03 ProcedureWhen Constitution
ality Challenged.This rule was amendedto
require "a copy of the pleading,motion or
otherpaperfirst raising the challenge"upon
the Attorney General. Previously, it was
only necessaryto serve the notice of the
motion.

2 CR 72.10 Statementof Appeal from Dis
trict Court. This rule sets new require

ments for the contentsand service of the
statementof appeal.

3 CR 75.011 Designation of Evidence.
This rule changerequires a designationof

untranscribedmaterial even in proceedings
that were taken exclusively by video. The
rule envisionsa list of proceedingsby date.

4 CR 75.021 and 3. Transcript of Evi
dence and Proceedings and CR 75.071
and 2 Record Prepared by Clerk and
75.131 Narrative Statement. Proceed
ings that were not videotaped are added to
this rule’s provisions.

5 CR 76.124 cvi Form and Content.
The Appendix to a brief must now have an
index pagefollowed by thejudgment.

6 CR 76.162 Appellate Oral Arguments.
Visual aids are now specifically authorized
to be used at oral argumentwith leave of
court.

7 CR 76.202b Motion for Discretionary
Review. The time for filing is changedfrom
20 to 30 days.

8 CR 76.302 Effective Date of Opinion.
Changesthe dateof finality of Court of Ap
peals opinion from 21 days to 31 days. Fi
nality for Supreme Court opinions remains
21 days.

9 CR 79.063 Docketing of Appeals. Now
only allows docketing when the appellate
clerk receivescopiesof the notice of appeal,
judgment and receipt of the filing fee from
the circuit clerk.

#0 CR 982 Videotape Records.
makes this rule applicable to
videotapedrecords in addition
appellaterules.

Conclusion

The changesin theserules demonstratethat the
work of KACDL andDPA to promoterules that
are fairer andfosterreliabledecisionmakingis
appreciatedby the Kentucky SupremeCourt. U

The change
cases with

to the other
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BALANCING QUALITY JUVENILE.
SERVICES WITH CONSISTENT
SANCTIONS

The attached is a rebuttal to the article Defrnding
JuvenilesAccusedof SexCrimes published in the
November1998 issue of The Advocate.

Since its inception,the Departmentof Juvenile
Justicehas striven to operate in a cooperative,
collaborative manner with other agenciesand

individuals concernedabout the youth placed in
our care. Part of our responsibility relevant to
theseefforts hasbeen the developmentof strong
participatory relationships,the disseminationof

accurate information to the public and other
stakeholders,and, when necessary,the correc
tion of erroneousinformationor perceptions.

In referenceto the article "DefendingJuveniles
Accusedof SexCrimes "in the November1998
issue of "The Advocate," it is critical to point
out a numberof factual efforts within the text.
The article discussesThe Department of Juve
nile Justice DJJ, sex offenders committed to
Dii, sex offender programming provided by
DJJ, and the sex offender classificationprocess
internal to Dii.

Committed sex offendersmay be placed in one
of four DJJ clinically supervisedsex offender
programs.Threeof theseprogramsare stateop
eratedand one is a contractedprivate child care
provider. Each program specializes in treating
sex offender groups based on particular varia
tions referencethe seriousnessof the offense,
risk factors to the youth and community, age,
size, emotional stability and sophistication.This
specializationprocessprevents "mixing young
sex offenderswith so called older, experienced
sex offenders."

A court cannot commit a sex offender to any
specific DJJ or privately operated facility or
program. A judge will have the option to com
mit a sex offenderto the Departmentof Juvenile
iustice. An assignedlocal DJJ JuvenileServices
Specialistwill "recommend"possibleplacement
considerationsto the CentralizedIntake! Classi
fication Branchof Dii. This Branch will assess
for placement each sex offender commitment
utilizing a statutorysex offender assessmentand
the DJJ risk/needsclassification instrument in
conjunction with an evaluation of all disposi
tional ‘materials and input from the Dii Mental
Health ServicesSection.

Throughoutthe short tenure of the Department
of iuvenile Justice, the emphasisof balancing
quality juvenile services with predictableand
consistentsanctionshas been the guiding force.
A primaryphilosophyin conveyingthis message
has been through proactivepartneringwith key
publics, human services agencies,youth advo
cates,andthe public at large. The Departmentof
JuvenileJusticeis availableat a timesto assistin
informing accurately the citizens of the Com
monwealthas well as all interestedparties. It is
discouraging when inaccurate information is
communicatedthrough a professionaljournal
publication, knowing that the facts are easily
accessiblethrough the Departmentof Juvenile
iustice. Perhapsmore dishearteningis the con
veyanceof descriptionsas follows from pages
64 and 65:

a The court could commit the child to the
Departmentof Juvenile Justiceas a sexual of
fender. 7his commitment will frequently mean
thatthe child will be placedin oneof Kentucky’s

DENNIS MAHAN
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residential treatment centers. The sexual of
fender treatmentprograms at these centersare
generallyvery harsh,Juvenilein such programs
frequently report that staff regardsthem only as
offenders:moral reprobateswho are unlikely to
successfi.illyreturn to society.Particularlywhere
the offenderis very young, placementin such a
programwith older, experiencedsexual offend
ers is unlikely to benefit the child or the com
munity andmayprove not to be sexualoffender
treatment,but sexualoffendertraining.

Such editorializing basedon singularopinion or
conjectureand not facts significantly erodesthe
progressthe Departmentof JuvenileJusticehas
madein educatingall constituentsas to its mis
sion, responsibilities,andifinctions.

DennisMahan,Deputy Commissioner
Departmentof JuvenileJustice
1025 CapitalCenterDrive
Frankfort, Kentucky 40601-2638
Tel: 502 573-2738;Fax: 573-4308U

1300K REVIEW: I.E LAW OF SE..LF-OEFENsE
> Virginia M. Bibb, Paralegal

Andrew F. Branca,a Massachusettsattorneyand

active firearms enthusiast and supporter has
written a no nonsense,but somewhatopinion
ated guidebook for the generalizedapplication
of the legal principals that provide a foundation
to the law of self-defense.

The general legal principals examinedhereby
Mr. Branca are illustrated by examining actual
statutes, as well as, contemporarycourt cases
from many jurisdictions that have interpreted
and applied those statutes.Although not a de
finitive authoritativeresourcefor the law of self-
defense,this book should be utilized as a guide
to form a foundation on which the readercan
construct a knowledge and understandingof
thoselaws.

The autho?sgoal through this writing is to pro
vide the readerwith somefundamentalconcepts
of the law of self-defense.Such as standardsand
burdensof proof, descriptionsof the reasonable
and prudentperson, knowledgeof the attacker’s
reputationfor violence, an explanationof crimi
nal chargeswhich mayarise from the actof self-
defenseand the legal defenseof self-defense.In
depth explanationsaccompanyeach topic with
caselaw, common law and personal commen
tary interwoventhroughouteach chapter.

This book certainly has many compellingpoints
and can be viewed as a greateducationaltool in
understandingthe law of self-defense.It is rec
ommendedfor anyone who wants general in
formation about self-defenseand/or for those
who may encounter situations where self-
defensemay be necessary.U

by Andrew F. Branca,OperonSecurity,Ltd.,

1
°
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WEST’S REVIEW
> Julie Namkin, Assistant Public Advocate

Common weal/I: v. J-odges,Ky.,
S.W..2d- 12/17/98

Warren Circuit Court

a jury in
fourth or
period, a

Hodgeswas convictedby
Circuit Court for D.U.I.
offensewithin a five year

ony, and of being a P.F.O. II.

The facts of this casego back to 1991. In that
year Hodgesentereda guilty plea, with the as
sistanceof counsel, to D.U.I. Subsequently,in

1992 and 1993 Hodges again entered guilty
pleas,with the assistanceof counsel,to charges
of D.U.I. In 1994 Hodges was again arrested
and, with the assistanceof counsel, pled guilty

to D.U.I. fourth. No challengewas raisedcon
cerning the validity of the 1991, 1992 and 1993

prior convictions that were used to support the

1994 D.U.I. fourth conviction. Hodges was

probated for five years pursuant to the 1994
guilty plea.

In 1995, while on probation, Hodgeswas again

arrestedfor D.IJ.I. On the daybefore his trial,
Hodges’ counsel, both orally and in writing,
movedto suppresshis 1992 and 1993 convic
tions as being uncounseledand in violation of
Boykin v. Alabama,395 U.S. 238 1969, despite

Hodges’ signatureon the guilty pleaforms. The

trial court overruledthe suppressionmotion.

After a jury trial, Hodgeswas convicted of his

fifth D.U.I. offense in five years. In the second
phaseof Hodges’ trifurcatedtrial, thejury found
Hodges guilty of D.U.1. fourth offense, based

upon the proofof the 1991, 1992 and 1993 con

victions. In the third phaseof the trial, the 1994

conviction was used to prove the P.F.O. II
charge.

the Warren
subsequent

classD fel

Hodgesappealedhis convictionsto the Court of
Appeals of Kentucky alleging a Boykin viola
tion and double enhancement. The Court of
Appeals reversedon the basis that Hodgeswas
not representedby counselat his second1992
and third 1993 guilty pleas.

The Commonwealth’smotion for discretionary
review was grantedand the Kentucky Supreme
Court reversedthe reversalby the Court of Ap
peals.

The Kentucky Supreme Court held that since
Hodgesfailed to timely challengethe validity of
his 1991, 1992 and 1993 convictions when he
entereda guilty plea to D.U.1. fourth in 1994, he
hadwaived the right to challengethose convic
tions at his 1995 trial.

Hodgesconvictionswere reinstated.

Cavender v. Miller, Ky.,
- S.W.2d - 12/17/98

Wolfe Circuit Court.

This caseinvolves a writ of prohibition and/or
mandamusby Cavenderto compel discoveryof
the handwrittennotesof the police officer that
interrogatedhim.

The questionin this casearosefrom the follow
ing facts. Cavender’sstatementto the police
officer was recordedon videotape. During the
taping, the officer was taking notes. As part of
the discovery process, the Commonwealth
turned over the videotapeto the defense. The
officer can be seen taking notes on the video
tape. When counselfirst requestedthe officer’s
notes,he deniedtheir existence,but later admit
ted theyexistedandcontainedwords by Caven
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der as well as his own ideas. The Common
wealth refused to turn over the notes and the
trial court ruled the noteswere not discoverable
under RCr 7.24.

Cavendersoughtrelief in the Kentucky Court of
Appealsby filing a petition for a writ of man

damus to compel the Commonwealthto turn
over the notes as well as an order requiring the
Commonwealthto preservethe notes for appel
late purposes. Cavenderargued he neededthe
notes so he could properly question the police
officer at the pretrial hearingon his motion to
suppresshis statements.The Court of Appeals
deniedthe petition for mandamus,characterizing
the claim as a discoveryissue,becauseCavender
had an adequateremedy in the form of an ap
peal. However, the Court of Appeals ordered
the police officer, not the trial court, to preserve
the notes. The trial court and the Court of Ap
peals refused to order the officer to place the
notes into the record by avowal for preservation
purposes.Cavenderappealedthe Court of Ap
peals’ ruling to the KentuckySupremeCourt.

Cavenderarguedhe was entitled to the officer’s
notes under RCr 7.26 becausethe officer had

testifiedat the suppressionhearing.

The Kentucky Supremecourt dismissedthis ar

gument as "unconvincing." The Court pointed
out that RCr 7.242 specifically exempts the
notes of an investigating police officer from
production. Thus, the trial court correctly ruled
Cavenderwas not entitled to the officer’s notes
which containedhis mental impressions.

Cavenderalso arguedthat if the officer’s notes
were not properly preservedby placing them

into the record by avowal, he would be denied
his remedyof an appeal. The Court statedthat
even though the notes were not placed into the
record by avowal, Cavenderwas not deniedhis
remedy of a direct appeal, citing Gaston v.

Commonwealth,Ky., 533 S.W.2d533 1976.

The three member dissent would have ordered
the officer’s notesto be sealedand madepart of
the trial court record because"[w]ithout the

notes, it will he difficult, if not impossible, to
review this issue furtheron appeal."

Stephenson v. ‘ommon wealth, Icy.,
- S.W.2d - 12/17/98
JeffersonCircuit Court

Stephensonwas convicted in the JeffersonCir
cuit Court of first degreefacilitation of traffick
ing in a controlled substanceand first degree
trafficking in a controlled substance. Each of
fense occurredon a different date.

The sole issue raised on appealwas that the pro
ceedingswere conductedpursuantto an invalid
indictment because the indictment was not
signed by the foreperson of the grand jury in
open court. Thus, the trial court lacked subject
matterjurisdiction.

The Kentucky SupremeCourt cited Nicholas v.
Thomas, Ky., 382 S.W.2d 871, 872 1964,
which "held that the presenceor absenceof the
signaturedoes not materiallyaffect anysubstan
tial rights of the defendantand that it neither
assuresto him nor preventshim from receivinga
fair trial." The Court statedit could not "iden
tify, not does [Stephenson]assert,any prejudice
he suffered as a result of the unsigned indict
ment. Appellant receivednotice of the charges
againsthim andwas able to preparean adequate
defense.. . . Therefore, . . . the indictment . . . is
entitled to a presumptionof validity."

The Court also pointedout that Stephensonwas
aware of the fact that the indictment was un
signed,but did not timely object in the trial court
when this clerical defectcould havebeen reme
died.

Stephenson’sconvictionswereaffirmed.

Commonwealth v. Bellew, Ky.,
- S.W.2d - 12/17/98

This case involves a certification of the law.
The issue presentedto the Kentucky Supreme
Court was "whether, under KRS 635.0605, a
juvenile public offender may be committed to a
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securejuvenile detentionfacility for more than
90 days if the offender is chargedwith multiple
incidentsof criminal behavior."

The Kentucky Supreme Court answered this
questionin the negative,"sinceKRS 635.0605
limits public offender detentioncommitmentsto
90 days per dispositional hearing,regardlessof

the numberof separateoffensescharged." Thus,
"stacking of dispositionalcommitmentsto result
in a detentioncommitmentgreaterthan90 days"
is prohibited.

Justice v. Commonwealth, Ky.,
- S.W.2d. - 12/17/98

Knox Circuit Court

Justicewas convicted of first degreeassaultand
D.U.I. The chargesarose out of a car crash.
The main issue at trial was whetherJusticewas
the driver of the carat the time of the crash.

Justiceadmitted he drove the car away from his
apartmentin an intoxicatedstate. However, he
maintainedhe pulled off the road prior to the
crash and one of the passengerstook over the

driving. Justice’swife, who was not in the car,
testified she saw the car pull overand watched

the occupantsget out of the car, but no driver
switch occurred. Other witnessestestified they
saw Justicespeedaway from his apartment.

Justiceraisedthe following issuesas a result of
his one daytrial.

I. Justicearguedhe was entitled to a directed
verdict of acquittal becausethe Common
wealth failed to prove he was driving the car
at the time of the crash. Basedon the evi
dence [the only facts in the opinion are set

out above], the Kentucky Supreme Court
held"it was not unreasonablefor the jury to
find that [Justice] was driving the Dusterat
the time of the collision."

2. Justicewas arrestedon the night of the car
crash. The following day he pled guilty to
alcohol intoxication andleavingthe sceneof
an accident. He was subsequentlyindicted

and tried for first degreeassaultand D.U.I.
basedon the sameincident. Justiceargued
his convictions for first degreeassaultand
D.U.I. violated principles of double jeop
ardy becausehe had already pled guilty to
alcohol intoxicationand leavingthe sceneof
an accident. Justiceargued that Burge v.
Commonwealth, Ky., 947 S.W.2d 805
1996, was not controlling because the
crash occurred prior to the rendition of
Burge.

The Kentucky Supremecourt disagreed. It
held that since all of the offenses of which
Justicewas convicted,both by plea and a
jury, ‘ere in effect at the time of the crash,
the retrospectiveapplicationof Burge was
properanddoes not violatedue process.

3. The trial court excluded testimony from
Justice’s wife that one of the occupantsin
the car stated"he had to leave [Appellant]
behind because he was wanted in other
statesandhe [Leonard] was not going to be
chargedwith this accident." The testimony
was placedinto the record by avowal. De
fense counselarguedthe testimony was an
exception to the hearsayrule and was ad
missibleas a statementagainstpenal interest
The trial court ruled the statementdid not
come under any exception to the hearsay
rule andwas "self serving" The Kentucky
Supreme Court pointed out the statement
againstpenal interestexceptionto the hear
say rule only applies if the declarantof the
statementis unavailableas a witness. KRE
804b The Court found Leonard was not
unavailablebecauseJusticemade no effort
to produceLeonardas a witness, such as by
issuing a subpoenafor him or by anyother
reasonablemeans. KRE 804a5.

The Court further held that the trial court’s
exclusion of Justice’s wife testimony of
Leonard’s out of court statement did not
deny Justicedueprocessof law. The Court
reasonedthat Justicehad the constitutional
right of compulsoryprocessfor producing
Leonard to testify on his behalf, but for
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whatever reason,he chose not to take ad
vantageof that right.

4. The victim of the car crashtestified he had
incurred medical expenses in excess of
$200,000 in responseto a question by the
prosecutor,and then added that Justicehad
no insurance. The lack of insurance testi
mony was unsolicited. Justiceobjectedand
the trial court ruled it was irrelevant and
immediately admonishedthe jury to disre
gard it and not consider it for any purpose.
The Kentucky SupremeCourt held the na
Wre of the evidencewas not so prejudicial
that the jury could not follow the court’s
admonition.

Justicealso objected,on relevancygrounds,
and movedfor a mistrial basedon the vic
tim’s testimonyas to the amountof medical
expenseshe had incurred. The trial court
ruled the evidencewas probative on the is
sue of the severity of the victim’s physical
injuries and overruled the objection. The
Kentucky Supreme Court pointed out the
Commonwealth had to prove "serious
physical injury" as an elementof first degree
assault, and the magnitudeof the victim’s
medical expensestended to make the fact
that the victim sufferedserious physical in
jury more probableand, thus, was relevant
evidence. The Court also pointed out that
Justicenever challengedthe seriousnessof
the victim’s injuries. Justice’sdefensewas
that he was not driving the car.

5. During the trial, Justicemoved to separate

the lead investigatorfor the Commonwealth
and the victim. The trial court denied the

motion.The basisfor this motion is not clear
from the record. However,on appealJustice
arguedthe failure to separatethe witnesses
allowed the investigator and the victim to
tailor their testimonyto contradict the testi
mony of Justice’s wife. The Kentucky Su
preme Court acknowledgedit was error for
the trial court to fail to separatethe victim
since there was no applicableexception in
KRE 615. However,the Court found the or-

ror to be harmlessbecausethe motion was
made after Justice’s wife had already testi
fied Thus, the motion cametoo late to pre
vent the prejudiceallegedon appeal.

6. During opening statement,the prosecutor
told thejury that Justicehadtold a neighbor
that the accident"wasn’t that bad." The de
fenseobjectedwithout stating any grounds.
The trial court overruled the objection and
said the statementwas admissiblebecauseit
was an admissionby the defendant. During
his casein chief, the prosecutorput on a
witness who testified Justicesaid the acci
dent "wasn’t that bad." The defensemade
no objection. On appeal,Justicearguedthe
statement should have been excluded on
relevancygrounds. The Kentucky Supreme
Court statedthe issue was not properly pre
servedfor review.

7. The Commonwealth’s lead investigatortes
tified briefly as to the extent of the injuries
sufferedby a passengerin Justice’svehicle.
Justice’s objection on relevancy grounds
was overruled. The Kentucky Supreme
Court agreedthe testimonywas not relevant,
but since the descriptionwas brief and did
not conflict with Justice’s defense,that he
was not the driver of the car, it was harmless
error.

8. Justice challenged numerous instancesof
"prosecutorial misconduct" that were not
objectedto at trial. The Kentucky Supreme
Court stated "[a]bsent contemporaneous
objections,‘prosecutoria!misconduct’ is not
groundsfor reversal."

Accordingly, Justice’s convictions were
firmed.

Benton v. Crittenden and
Commonwealth i.. Benton, Ky.,

- S.W.2d - 12/17/98
Franklin Circuit Court

af

This opinion consolidatestwo separateappeals
based on the sameset of facts. An unidentified
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black man armedwith a gun accosteda family
as they were getting into their car in the Wal
Mart parkinglot. The mangot into the back seat
of the car with one of the family membersand
orderedanother family member to drive away.
After driving around for over an hour, the man
had the driver pull over to the side of a rural
road. The man orderedthe family to get out of
the car and then shot the eldest family member
in the head, killing him. The man then fled in
the family’s car.

Bentonwas eventuallyarrestedand tried in fed
eral court for carjacking. The victims were un
able to identify Bentonas their assailantandthe
jury foundBentonnot guilty.

Immediately after Benton’s federal trial, he was
arrestedfor murderby the Kentucky authorities.
Subsequentlyhe was indicted for murder, kid
nappingthreecountsandfirst degreerobbery.

Bentonmovedto dismiss the Kentucky charges
on doublejeopardygrounds. He also movedfor
funds to obtain a transcript of the federal trial.
The Franklin Circuit Court granted Benton’s
motion to dismissthe murdercharge,but refused
to dismissthe kidnappingandrobbery charges.

The Commonwealthappealedthe portion of the
trial court’s ruling that dismissed the murder

charge. The trial court then approvedthe re
quest for funds to obtain a transcriptof the fed
eral trial. The Court of Appeals reversedthe
trial court’s dismissalof the murderchargeand
remandedthe caseso the trial court could review
the "now available" transcript "to determine
whethera rational jury could havegroundedits
verdict of acquittal for car jacking upon an issue
other than a belief that Benton did not murder

Mr. Bonner." The Commonwealthsought dis
cretionaryreview of the Court of Appealsdeci
sion becauseit did not order the trial court to
reinstatethe murdercharge. The Kentucky Su
premeCourt grantedthe Commonwealth’smo
tion for discretionaryreview.

Meanwhile,Benton filed a petition for a writ of
prohibition in the Court of Appeals seeking to

prohibit the trial court from trying him on the
kidnapping and robbery charges. The Court of
Appealssummarily deniedthe petition for a writ
of prohibition,and Bentonappealedthe denial to
the Kentucky SupremeCourt.

The two casesare consolidated in the Court’s
opinion. The Kentucky Supreme Court, in a
four to three opinion, relying on KRS
505.0502and Smith v. Lowe, Ky., 792 S.W.2d
371 1990, held the trial court correctly dis
missedthe murderchargeandthus reversedthe
decision of the Court of Appeals. The Court
also reversedthe Court of Appeals order deny
ing Benton’s petition for a writ of prohibition
and grantedthe writ prohibiting the trial court
from proceedingon the chargesof kidnaping
androbbery.

The dissentarguedSmith v. Lowe, supra, should
be overruled.

All chargesagainstBentonweredismissed.

Commonwealth i’. Day, Ky.,
- S.W.2d - 1/21/99

Pulaski Circuit Court

Day was indicted on two chargesof first degree
trafficking in a controlled substance. One of
fenseoccurredon March 21, 1993, andthe sec
ond offenseoccurredon March 25, 1993. After
ajury trial, Day was acquittedof the March 21st
offense,but found guilty of the March 25th of
fense.

On appeal,the Court of Appeals reversedand
remandedfor a new trial becausethe trial court
failed to instruct the jury on the defenseof en
trapmentandthe lesserincludedoffensesof pos
sessionof a controlled substanceand criminal
facilitation.

The Kentucky Supreme Court granted the
Commonwealth’s motion for discretionary re
view and reversedthe decisionof the Court of
Appeals.
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Entrapment. The facts showed the trial court
instructed thejury on the defenseof entrapment

as to the March 21" offense, and the jury re
turned a not guilty verdict. However, the trial
court refused to give an entrapmentinstruction
on the March 25th offense becauseDay "must
have been predisposedto commit the second
offense,because‘the secondtime he had done it
before,becausehe did it the first time."

The Kentucky Supreme Court affirmed the
Court of Appeals’ reversalon this issue. The
Court held that "[w]hile [Day’s] acquittal of the
first chargedid not require an acquittal of the
second,neither does his admission that he was
entrappedto commit the first offenserequire a
conclusionthat as a matter of law he was predis
posedto commit the second." "[T]he question
of whose mind initiated the criminal intent is a
question of fact to be submitted to the jury."
The Court overruled Fuston v. Commonwealth,
Ky.App., 721 S.W.2d 734 1984 to the extent it
holdsotherwise."

Lesser Included Offenses. The Kentucky Su
preme Court held Day was not entitled to an in

struction on possessionof a controlledsubstance
becausehe admitted transferringthe cocaine to
the confidential informant, "thus, he could not
have been convicted of possessionof a con
trolled substance. Any possessionwhich may
have occurred prior to the transfer may have
beena separateunchargedoffenses,but was not
a fact necessaryto prove the chargedoffense."
Although the Court acknowledgedpossessionof
a controlledsubstancecould be a lesserincluded
offense of trafficking under a different set of
facts, it could not be underthe facts in the case
at bar. The Court alsoheldDay was not entitled
to an instruction of criminal facilitation because
Day could not have been convictedof criminal
facilitation, "which is committedwhen a defen
dant, with no intent to promote or commit the
crime himself, provides the meansor opportu
nity for anotherto do so."

Day’s casewas remandedto the circuit court for
a new trial at which, if the evidenceis the same,
the jury should be instructedon the defenseof

entrapment,but not on the offensesof posses
sion of a controlledsubstanceor criminal facili
tation.

Brown v. Commonwealth, Ky.,
- S.W.2d - 1/21/99
Jefferson Circuit Court

Brown was convictedof the intentional murder
of his former wife and of the attemptedmurder
of her fiancéeBarker. The incident occurred
in a car outsideBrown’s house.

The Commonwealth’stheory of the case was
that Brown intentionally murdered his former
wife to preventher from testifying at his up
coming trial for flagrant non-support. Brown’s
defensewas self defense. The crucial issue in
the casewas whetherBrown’s ex-wife and her
fiancéewere each armedwith handguns. Brown
testified they werearmed, while Barkertestified

* that neitherhe nor Brown’s ex-wife werearmed.

Over Brown’s objection, Barker was permitted
to testify while holding a Bible. The Kentucky
SupremeCourt recognizedthat credibility of the
witnesseswas key, becausefor the jury to be
lieve Brown’s defense,it would have to disbe
lieve Barker. The Court stated"the effect of Mr.
Barker’s testimonywhile holding a Bible likely
servedto bolsterhis credibility with thejury and
it did so prior to any attemptby [Brown’s] trial
counsel to impeach Mr. Barker." Thus, the
Court held the trial court’s ruling permitting
Barker to testify while holding a Bible was re
versibleerror requiringa new trial.

A secondissue raisedat trial and on appealcon
cernedthe introductionof the indictmentcharg
ing Brown with flagrant non-supportand the
amount of evidence introduced to support the
indictment.

Prior to trial, the Commonwealthmoved, pursu
ant to KRE 404b, to introduce the indictment
charging Brown with flagrant non-supportand
evidence to support the indictment. Brown’s
objectionto the motion was overruled. During
trial, not only did the Commonwealthintroduce
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the indictment for flagrant non-support,but it
was permittedto call witnesseswho testified to
"the methods used to calculate the alleged ar
rearage,the amountof the alLegedarrearage,that
no paymentshad been made according to the
county attorney’sdocumentsandthat therewas
only one ‘live’ witness in the non-supportcase,"
Brown’s former wife.

The Kentucky SupremeCourt held it was within

the trial court’s discretion to allow the Com
monwealth to admit evidence of Brown’s in
dictment for flagrant non-support. However, the

Court held the trial court abusedits discretion
when it allowed the Commonwealthto present
evidenceto prove that Brown was guilty of the
offenseof flagrant non-support.The Court con
cluded the amount of evidence introducedwas
excessiveand "unduly prejudicial and trial er
ror."

Brown’s convictions were reversed and re
mandedfor a new trial.

Commonwealth v. Ray, Ky.App.,
- S.W.2d _1 1/25/98

Jefferson Circuit Court

This caseinvolves a doublejeopardyquestionof
first impressionin Kentucky.

Ray and Robbinswerejointly indicted and tried
on one count of first degreeassault. The indict
ment chargedthe two men with intentionally or
wantonlyshootingthe victim while acting alone
or in complicity with each other. Ray testified
he shot the victim in self-defense.

The trial court instructedthejury on first degree
assault,seconddegreeassaultwanton belief in
self-protection,fourth degree assaultreckless
belief in self-protection,seconddegreeassault
wanton, and assaultunder extremeemotional
disturbance. During deliberations,the jury sent
a note to the court stating it could not reach a
verdict as to Ray. When the jury was called to
the courtroom, the foreman stated the jury was
hopelessly deadlocked as to Ray, but it had
found Robbins not guilty. The trial court de

dareda mistrial as to Ray and the jury was re
leased.

The trial court then reviewed the verdict forms
and noticed the jury had signed and dated the
verdict form stating it did not believe Ray was
guilty of first degreeassault. The verdict forms
on the lesseroffenseswere left blank. The court
called the jurors back into the courtroom and
polled them on their verdict. The polling re
vealedthe not guilty verdict on the first degree
assaultinstruction was unanimous. The court
again declareda mistrial and the jury was re
leased.

Ray then moved to dismiss the indictment on
doublejeopardygrounds. Ray arguedthe jury’s
acquittal on the greateroffense of first degree
assaultand its failure to reach a verdict on the
lesser offensesconstitutedan implied acquittal
of all the charges. The Commonwealthargued
the jury’s verdict of acquittal on the first degree
assaultchargedid not bar retrial on the remain
ing lesser included offenses submitted to the
jury. The trial court agreedwith Ray anddis
missedthe indictment. The Commonwealthap
pealed.

The Kentucky Court of Appeals, relying on
United Slates v. Gooday, 714 F.2d 80, 83 9th

Cir. 1983, held "that an acquittal on a greater
offensedoesnot bar a retrial on lesserincluded
offensesfor which thejury was unableto reacha
verdict." The Kentucky Court of Appeals
pointed out that in Gooday. supra, the court
stated"that doublejeopardy did not bar retrial
on the lesser offenses becausethe mistrial on
thoseoffenseswas due to a deadlockedjury and
the lesser offensesshould be treatedas if they
had been specifiedin separatecountsof the in
dictment"

The order of the JeffersonCircuit Court was re
versedand Ray’s casewas remandedfor retrial
on the lesserincludedoffenses.
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Hancock v. Commonwealth, Ky.App.,
- S.W.2d - 12/18/98

Fayette Circuit Court

This caseinvolves a questionof first impression
in Kentucky.

Hancock was indicted for first degree wanton
endangermentbasedon his repeatedlyengaging
in sexual intercourse with another person for
over a period of two yearsknowing he hadbeen
diagnosed with H.I.V. The alleged victim

claimed Hancock never told her he was H.I.V.
positive, while Hancockclaimedthat sheknew.

Hancock moved to dismiss the indictment, ar
guing his conductdid not constitutewanton en
dangermentandthe statutewas unconstitutional
as applied to his case. After a hearingon the
motion, the trial court held the indictment was
valid andthe statutewas not unconstitutionalas
to his case. The court deniedthe motion to dis
miss the indictment.

Hancock entereda conditionalguilty plea to the
amendedcharge of second degreewanton en
dangermentand reservedthe right to appealthe
orderdenyinghis motion to dismiss.

The Court of Appeals held the indictment was
valid andthe wantonendangermentstatuteis not
unconstitutionalas applied to the facts of Han

cock’s case. Thus, the circuit court properly

denied Hancock’smotion to dismiss the indict
ment againsthim.

Clark v. Commonwealth, Ky.App.,
S.W.2d - 12/18/98

Franklin Circuit Court

Clark was indicted on four countsof briberyof a
public servantKRS 521.020based on her re
ceiving cashin exchangefor usingher influence
as a public servantto interceptand "fix" traffic
citations. The jury found Clark guilty on only
one of the four counts. Clark raisedtwo issues
on appeal.

First, Clark arguedthe trial court erred when it
overruled her objection and allowed Franklin
Circuit Court JudgeWilliam Grahamwho did
not presideover her trial to testify in rebuttal at
her trial, in violation of RCr 9.48 the separation
of witnessesrule, since he had heard someof
Clark’s trial testimonyon a closed circuit televi
sion in his chambers.

The Court of Appealsheld the trial court did not
abuseits discretionwhen it allowedJudgeGra
ham to testify. The recordevidenceshowedthe
prosecutorcross-examinedClark about whether
she had had any disciplinary problems during
her tenureas a deputy clerk. Clark responded
that she had not. The sole purposein calling
JudgeGrahamwasto impeachClark by showing
that when Judge Graham was a district court
judgehe hadplacedClark on probation

Clark also arguedthe trial court erred when it
overruled her motion for a directed verdict of
acquittal. The Court of Appeals held "the
Commonwealthpresentedsufficient evidenceto
supporta reasonableinferencethat [ClarkJ was
guilty of bribery of a public servant."

Clark’s convictionwas affirmed.

Grady v. Commonwealth, Ky.App.,
- S.W.2d - 12/18/98

Jefferson Circuit Court

Grady was in jail awaiting trial on robbery
charges. During this time he was held in con
tempt for violating a "no contact" order. The
trial court sentencedhim to six months on the
contemptchargeand orderedthat he could not
receivejail time credit for any other sentence
while he was serving this sentence. Grady then
pled guilty to the robbery chargesand objected
to the court’s order that ran the contempt sen
tenceconsecutivelywith the robberysentence.

The sole issue on appealwas whetherthe trial
court committedreversibleerror when it ordered
the six month sentencefor contemptto run con
secutivelywith any other felony sentence.
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rently.

The Court of Appeals relied on KRS 533.0603
and Htuidlei v. COIfl/flOfltCU/t/J Ky.App., 653
S.W.2d 1651983,to concludethe trial court’s
order was correct. The Court of Appealsstated
that since KRS 533.0603was the latter-enacted
statuteit was controlling.

The orderof the JeffersonCircuit Court wasaf
firmed.

Taylor v. Commonweal:!,, Ky.App.,
- S.W.2d - 12/23/98

Calloway Circuit Court

Taylor was tried andconvictedof trafficking in
marijuana greater than eight ounces and less
than five pounds. At his trial, a chemist from
the Kentucky State Police Lab testified that
basedupon microscopicand chemical analysis,
he determined the substancesent to him .5
grams of marijuana contained delta-9-
tetrahydrocannabinol,which he concludedto be
marijuana. The chemistneverspecifically stated
the substancehe testedwas of the cannabisspe
cies. Rather,he testified the substancewas con
firmed to be marijuanabecauseit containedthe
chemicaldelta-9-tetrahydrocannabinal.

On appealTaylor arguedtherewas insufficient
evidenceto prove the offenseof trafficking be
yond a reasonabledoubt becausethere was no
evidencethe samplestestedby the officials were
of the speciescannabiswhich is requiredby the
statutory definition of marijuana. KRS
218A.OlOl2.

The Court of Appealsheld the chemist’sfailure
to specificallytestify the substancehe testedwas
of the cannabis specieswas not fatal to the
Commonwealth’scase. The chemist testified
"he tested the substanceand found it to be
marijuana." This testimony was sufficient to
convict Taylor underKRS 218A.142l.

Taylor also argued there was insufficient evi
denceof trafficking in marijuana becauseonly
six of the 98 plants used to composethe total
amount were testedat the state police lab. Tay
lor claimedthat since weight was an elementof
the trafficking charge,each plant used to deter
mine the total weightmustbe tested.

The Court of Appeals noted that Taylor’s argu
ment was one of first impressionin Kentucky.
However, otherjurisdictions that have addressed
the issue have reacheda conclusioncontrary to
Taylor’s position. The Court of Appealspointed
out that all 98 plants were seizedat the same
time and from the same location, and the offi
cials randomly took samples from six plants.
The sampleswere testedand were found to be
positive for marijuana. Therewas no evidence,
andTaylor did not allegeany, that the remaining
92 plants not testedwere different from the six
plants tested. Thus, the Court of Appeals con
cluded there was sufficient evidence to find
Taylor guilty of trafficking in all 98 plants
seized.

Taylor’s convictionwas affirmed.

Julie Namkin
AssistantPublic Advocate
100 Fair OaksLane, Suite302
Frankfort, Kentucky 40601
Tel: 502 564-8006,#279; Fax 502 564-7890
E-mail: jnarnkinc2imail nastate.ky.us

Grady relied
532.1101 to
court should

on KRS 532.1203 and KRS
support his argumentthat the trial
have run his sentencesconcur-

Good Lawyering

Mere commitmentandcompassion,without
competence,area fraud upon the profession
and the public to be served.At the same
time, competence,without commitmentto
justiceor compassionfor thosewe serve,
resultsin a sterileandincompletelawyer.

- BernardDobranski
Dean & Professorof Law
The Catholic University of America
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PRERELEASE PROBATION: SOME PERSPECTIVES ON

HOW THE KENTUCKY CRIMINAL JUSTICE SYSTEM

IS DEALING WITH THE PROGRAM
> Joe Myers, Assistant Public Advocate

.2 or 6% of 365 Persons Granted Prerelease Probation.

This is the third in a seriesof Articles on Prere
lease Probation PRP, a program enactedinto
law by the 1998 Kentucky GeneralAssemblyas
part of HB 455, the Governor’s Crime Bill. See
VertnerTaylor, HB 455 DemandsC’ooperation,

The Advocate,Vol. 20, No. 5 Sept. 1998 at 47;
Joe Myers, Tina Scott, Prere/easeProbation -

What Trial Attorneysand Their Client’s Needto

Know, The Advocate, Vol. 20, No. 6 Nov.
1998 at 6. Since this program involves many
participantsacrossthe state,with individual case
situations, this article hopes to addresssome
general perspectivesand concerns.Additional
information, questionsand concernsthat readers
maywant to see presentedor addressedin future
articleson this programmay be forwardedto the
author.

Introduction

When the GeneralAssembly and the Governor
addressedthe issue of crime in the Common
wealth, the resulting legislation producedsome
significant changesnot only for those citizens
convictedof crimes, but also for many persons
who administer different componentsof the
criminal justice system. Perhapsnone of these
changeshasbrought aboutmore widespreadand
immediatequestions,concerns,hopesand feel
ings than the PrereleaseProbation PRP Pro
gram found in KRS 439.575 and administered
through the Kentucky Departmentof Correc
tions DOC. Unlike otherprogramsin the crime
bill, PrereleaseProbationquickly got the atten
tion of much of Kentucky’s incarceratedfelon
population and their families. The inmate re
sponsein turn was thrust upon the court system,
Corrections,the Bar and in somecasesvictims.
The Kentucky Departmentof Corrections’ Of-

fice of GeneralCounsel has likened the present
situation to the time period shortly after the en
actmentof shock probation in 1972. Below are
somegeneralperspectiveson the PRPprogram.

Kentucky Department of Corrections

The General Assembly delegateda significant
amount of the administrativework for PRP to
the Kentucky Departmentof Corrections. In re
sponseto this mandate, the DOC has worked
with its staff and the courts to facilitate proc
essinginformation about the inmateand getting
it to the requestingcourt within a 90 day turn
around. The DOC CommunityServicesand Lo
cal Facilities Branch, which includes the Divi
sion of Probationand Parole, reports that court
ordersseekingDOC’s recommendationfor PRP,
are coming "on a daily basis" to their office. In
turn, they are beingprocessedto the properindi
vidual "as quickly as possible." From this ad
ministrative perspective, the PRP program
seemsto be working well within the statutory
guidancepresentedby HouseBill 455.

Aside from dealing with the logistics of com
plying with court requestsfor a DOC recom
mendationon the PRPapplicant, the agencyalso
finds itself in a position to observeor receive
reactionsfrom the inmatepopulationaboutPRP.
According to Hazel Combs,Assistant Director
of the Division of Probationand Parole,the most
common misperception is that a judge must
grantor act upon the inmate’srequestfor prere
leaseprobation.Some inmatesexpectmore than
a summarydenial without a hearingor a chance
for DOC to give its recommendationas to PRP.
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In responseto the mandate to administer the
PRP program, CorrectionspromulgatedCorrec
tions Policy and ProcedureCPP 27-11-02 on
August 1, 1998 in conjunctionwith a uniform
risk assessmentscale to score the inmate risk
level. This assessmentinstrument was prepared
for a previousparoleboard by the National In
stitute of Corrections. Approximately two
monthsafter promulgatingthe aboveCPP, DOC
recognizedthat two problems were createdby
the languagein the new policy. In response,
DOC modified the languagewhere "an inmate
with a major violation" was excludedfrom PRP
consideration and issued a new regulation on
December17, 1998. CopyJo/lows this article.

It was replacedwith a less onerousrequirement,
whereinmates would be excludedfor PRPcon
sideration,if they had committeda major viola
tion within the last twelve months or had any
outstandinggood time loss. Additionally, lan
guagein the original CPPcould have lead oneto
believe that the deputy warden and the district
supervisor could review the risk assessment
scoreand give an unfavorablerecommendation,
even if the inmate received a score in the low
risk category.This was replacedwith language
that in thosecasesof a low risk score,the deputy
warden or district supervisorare to review the
assessmentand presentencereport for accuracy.
In essence,the score, not the reviewer, would
now dictate a favorable or unfavorablerecom
mendation. The New Risk AssessmentForm
follows this article.

In formulating DOC policy regarding how to
determinewhich inmate gets a favorable rec
ommendation,DOC Office of GeneralCounsel
hadto meet several internal objectives.First, the
Department’sCode of Ethics which prohibits a
policy of favoritism toward any of its inmates
must be strictly followed. Secondly,the admini
stration of the program must be handledhelp
fully but cautiously. Thirdly, uniformity in the
process,avoiding unfairness,was sought. In the
end DOC wantedto presentto the courts for a
favorable recommendation,those inmates who
posedno morethana reasonablerisk.

This cautiousnesswas recently the subjectof a
January6, 1999 front page article in the Louis
ville Courier-Journal. In responseto complaints

that the PRP statutehasdone little to easeover
crowding, DOC points out that this legislation
was not designedto eliminatethe overcrowding
of Kentucky’s prisons andjails. DOC Office of
GeneralCounsel notes, as did the Courier, that
the Bill’s sponsordid not intend such a result
either. Rather, other componentsof the Crime
Bill, including greater use of alternatives to
prison,such as mandatingprobationor probation
with alternativesfor more criminal defendants,
pre-trial diversion, home incarceration for cer
tain felons, use of electronicmonitoring devices
for parolees overall would lessen the prison
overcrowding situation more significantly than
PRP.

As of Febniary 1, 1999,DOC hadprocessed365
requestsfor PRP. Twenty-two personsat that
time had beenprobatedto prereleaseprobation.
This is 6%.

The Courts

Not surprisingly, according to DOC General
Counsel’s Office, and other observers,the re
sponseby the Judiciary has been varied. The
number of personsgranted PRP clearly shows
therehasnot beena widespreadembracementby
the courts.Somejudgesobviouslyare usingit to
grant qualifying inmates a secondchance.One
example cited involved a judge, when he sen
tenceda defendant,envisionedhe would be pa
roled at his initial parole review. When the in
matewas deniedparole,thejudgeconsideredhis
requestfor PRP and grantedit. Other examples
illustrate a strong feeling amongJudgesfor the
need for closure in criminal cases.Prosecutors
and victims in large part could be expected to
share this view even more strongly. Naturally,
inmaterequestsfor PRP addwork to courtswith
already overcrowdeddockets. Since this pro
gram was perceivedby many inmates as a new
chancefor freedom, the swift applicationto the
sentencingcourts from individuals in an inmate
population totaling roughly 15,000 according
to figures in the Courier article confronted
some courts with old casesand a lot of them.
Some courts have chosento deny PRP requests
summarilywithout asking for a recommendation
from DOC. At least onecourt, on the otherhand,
has takenan active hand in reviewing the unfa
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vorable recommendationscore given an inmate
by DOC’s risk assessmentscale. Still another
court hasheld the statute to be unconstitutional
on groundsthat it vests in the trial court the ex
ecutivefunction of parole.This, accordingto the
court, is a clearviolation of separationof powers
under Sections27, 28, 69 and 109 of the Ken
tucky Constitution.

It is clear the prospectfor inmatesseekingPRP
even with a favorable recommendationfrom
DOC, in many caseswill dependon convincing
the judge to use his/her discretion to grant the
privilege of PRP. Perhapsin some cases, the
judge will have to be convincedthat PRP itself,
is a realistic and appropriatealternative to im
prisonment in general, before addressing the
individual inmate’splea for relief

The Inmates

For the 22 inmateswho have receivedPRP, the
program and opportunity given them undoubt
edly has been a major benefit. It will be inter
esting to monitor theseindividuals’ successrate
and compare them with parolees,probationers
andshockprobationers.

In the meantime,thosedeniedPRPunderstanda
bly are less than happy.As noted,thoseinmates
whose cases are summarily denied without a
hearingor any review of their institutional rec
ord, who might have receiveda low risk score,
never got their day in court to show the judge
the changein their lives. Such inmateswill natu
rally be frustrated.

Others, alreadyskeptical of DOC, view the risk
assessmentscale,especiallywhen it disqualifies
them with an unfavorablerecommendation,as a
tool by DOC to keepmostprisonersbehindbars.
Still othersare critical about ambiguities they
perceive in the risk assessmentscale criteria.
This they feel in turn leavesa certain amountof
interpretation in the hands of the caseworker
who reviews the inmate information and assign
points where indicated on the risk assessment
scale.

To illustrate somepotential problems,what con
stitutes a record of mental health concerns or

record of alcohol abuse?Does having two cate
gories that cover the age of one’s first arrest
doubly enhanceone’s score? What constitutes
record of substanceabuseas a juvenile? Clearly,
in somecases,thereis an elementof subjectivity
that can creepinto the process.Presentlythereis
no grievanceopportunityunderCPP 27-11-02to
challengea risk assessmentscalescore.Will the
court becomethe final arbiter? What about the
inmatewith subnormalintelligence or an undi
agnosedlearningdisability that precludeshis/her
from attaining a GED? If one has a record of
alcoholabuseas a juvenile, doesthatconstitutea
record of substanceabusealso Le. alcohol is a
drug? When one is denied a favorable recom
mendationby a closemargin,theseissuescan be
devastatingto the inmate’splight.

It is clear that some inmates have been led to
believethat this programwas intendedto allevi
ate presentprison and countyjail overcrowding.
Their view that this risk assessmentscale is de
signed to keep them locked up, unfairly, only
adds furtherto their frustration.

Kentucky Department of Public Advocacy

Understandably,the DPA is both affected by
and interestedon behalfof its past, present,and
future clients in terms of PRP eligibility. At the
trial level, PRP, like probationand shockproba
tion, is anothervariable to factor into the plea
bargaining equation. Seekingamendedcharges
and favorablecourt fact findings, where feasible,
can open an otherwiseclosed door to PRPeligi
bility. And PRP now providesan opportunity to
respondeffectively to a prosecutorwho, in of
fering a plea bargain,is extremelyconfident that
your client will only do a year or two before
being paroled- and then gets a serve-out or
lengthy deferment.

As noted previously, some courts have chosen
not to grant hearingson PRP requests.While
neither HB 455 generally, nor KRS 439.575
specifically establishesthe right to a hearingor
counsel in PRP cases,it is the Departmentof
Public Advocacy’s policy that appointing coun
sel in thesecasesis appropriatein somecircum
stances,as is the holding of a hearing. If the
sentencingcourt wishesto conducta PRPhear-
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ing and hear argument, DPA supports the ap

pointmentof counselin suchscenarios.

From a post- trial perspective,the Department’s

post-convictionbranchhas prepareda selihelp
packetfor inmateson PRP. It provides informa
tion so the inmate usually can determineinitially

whetherhe or she is excluded automatically by

law or regulationfrom receiving PRP. Materials

to preparea pro-semotion for PRPconsideration
are also included in the packet to assistthe in

mate. Thesepacketsare also made available to

attorneysin DPA’s trial level offices as well.

Additionally, DPA is in litigation, advocating

upholding the constitutionality of the PRPstat
ute. Aside from recognizingthe fact that Ken

tucky statutesenjoy a presumptionof constitu

tionality, DPA strongly believes the PRP is a

constitutional extensionof the trial court’s sen
tencing power. The legislature unquestionably

has the authority to deal with matters involving

crime and punishment.Paroleandprobation eli

gibility are in fact part of the punish
ment/sentence.The legislature can dictate the

method and conditions for probation.The con
stitutionality of the felony shock probation stat
ute, KRS 439.265, has been upheld. The sen
tencingcourts in this Commonwealthhave been
permittedto grant probation both at the time of
sentencingand after final sentencing. PRP is
merely a secondtype of post sentencingproba
tion that allows a court to regainjurisdiction for
a limited purpose and under limited circum
stances.

Like DOC, DPA is closely monitoring the evo
lution and treatment of the PRP program in
Kentucky’s criminal justice system.Public Ad
vocate,Erwin Lewis was quotedin the January
6, 1999 article expressingdisappointmentthat so
few peoplehavebeen released.Having actively
beeninvolvedwith the 1998 GeneralAssembly’s
work on criminal justice legislation, Lewis noted
in the article that prereleaseprobation "fits logi

cally" into provisions in the 1998 crime bill as
oneof its cornerstones- to usethe limited num

her of prison cells for violent offenders. Lewis,
who was appointed to the newly createdKen
tucky Criminal JusticeCouncil, chairs the Coun
cil’s "CorrectionsAlternativesto Incarceration
Committee. Undoubtedly, PRP will be a focal
point in that organization’swork.

Conclusion

Like shock probation, PRP has come onto the
KentuckyCriminal JusticeSystemoffering hope
to some and disappointmentto others. It already
has raised legal questionsas to its own validity.
Some judges have grantedit while others have
not. There is dissatisfactionfrom some on how
DOC is administering the program and disap
pointment that the judiciary has not embraced
the programto a greaterdegree.Statisticsquoted
in the Courier-Journalarticle attributed to the
DOC showedabout an 80% rejection ratefor the
then 224 applicantsfor whom review had been
completedat that time. For those who obtaineda
favorable recommendation,10 out of 46 had
beengrantedPRPby the courtsat the time of the
article. PRP is experiencingsomegrowing pains
and rejection while at the sametime being fine-
tuned. Naturally, as with most new programs,
there will be bumps in the road. Nevertheless,
since the Courier-Journal article, in about a
month’s time the number of inmates being
grantedPRP slightly more than doubled. Un
doubtedly, PRP has gotten the attention from
various sectors of the criminal justice system.
How thesesectorstreat and deal with PRP will
almost certainly be a topic of study for next
century’sKentuckyGeneralAssembly.

Joe Myers, Assistant Public Advocate
100 Fair OaksLane, Suite 301
Frankfort, Kentucky 40601
Tel: 502 564-3948;Fax: 502 564-3949
E-mail: jmyersmail.pa.state.ky.us

I would like to recognize and thank Marcus
Jonesfor his work in researchingthe constitu
tional challengeissue.U

NOTICE: The responsibilityfor representingclientsin prereleaseprobationhearingsis the
responsibilityof the attorneysin DPA’s Trial Division. When the Court appointscounselon
thesecases,the local DPA trial attorneycontract& fUll-time will provide representation.
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KENTUCKY
CORRECTIONS

Policies and Procedures

Policy Number NEW

27-1 1-02

Total Pages

Date Issued

December11, 1998

Effective Date

December 17, 1998

References

KRS 439.470,439.575

Subject

PRERELEASEPROBATION

I. AUTHORITY

This policy is issued in accordancewith: KRS 439.575 which institutes a program of
prereleaseprobation; and KRS 439.470 which authorizes the Commissionerof the
Department of Corrections Corrections to make rules regarding probationers and
parolees.

II. PURPOSE

To set forth proceduresto governtheadministrationof prereleaseprobation.

To all employeesof Corrections andall offenders.

None

It is the policy of Correctionsthat inmateswho receivea low scoreon the risk assessment
scale shall be given a favorable recommendation for prerelease
sentencingcourt.

VI. PROCEDURES

A. Criteria

probation to the

1. The following individuals shall be excluded from consideration.
inmate:

III. APPLICABILITY

IV. DEFrNITIONS

V. POLICY

An
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Policy Number Issue Date Effective Date Page

27-11-02 December11,1998 December17, 1998 2

a. who hascommitteda crime in which a life was takenor the victim
sufferedseriousphysicalinjury;

b. with an outstanding felony detainer; or

c. who hascommitted a major violation within the last twelve 12
monthsor hasanyoutstandinggoodtime loss.

2. To receive a favorable recommendation to the sentencing court, the
inmate:

a. shall be eligible for probationor shockprobation;

b. shall have a home placement within the Commonwealth of
Kentucky;and

c. shall receivea scorein the low categoryon the risk assessment;

B. Responsibilitiesof Caseworkersand ProbationandParole Officers Officer

1. A file shall not be reviewed prior to the passingof the one hundred eighty
180 day shockprobation period.

2. The caseworkershall completethe risk assessmentwithin sixty 60 days
of receiving a written requestfor consideration from the court.

3. The Officer responsible for the Class D program shall complete the risk
assessmentwithin sixty 60 days of receiving a written request for
consideration from the court.

4. The caseworkeror Officer shall forward the completedrisk assessmentto
the Deputy Warden or District Supervisor for review.

5. The imnate shall be informedof his risk assessmentscore. The score shall
not be appealableor grievable.

C. Responsibilities of Deputy Warden or District Supervisor

If the inmate receivesa score in the low category, the Deputy Warden or District
Supervisor shall review the assessmentand the presentenceinvestigation report
for accuracy. A decision and recommendation shall be made within thirty 30
days of receipt of the risk assessmentto forward to the sentencingcourt.
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r Policy Number IssueDate Effective Date Page

1 27-11-02 December17, 1998 December17, 1998 3

D. Violations of PrereleaseProbation

Any violation of court imposedconditionsshall be governedby KRS
439.575.

E. The periodof supervisionshallbe governedby KRS 439.575.

***********

IS ARK YOUR CAlENDAR!
27thi Annual Public DefenderConference

June 14-16,1999
ExecutiveInn Hote4Louisville, KY

Featured Speaker:

Phyllis H. Subin is the Chief Public Defenderof theNew Mexico
Public DefenderDepartment. Prior to beginningher work in New
Mexico, Phyllis spent thirteen years with the DefenderOrganiza
tion of Philadelphiaas Directorof Training andRecruitment. She
hastaught for the University of New Mexico Schoolof Law, Uni
versity of PennsylvanianSchool of Law, National Institute for
Trial Advocacy,National Legal Aid andDefenderAssociationand
advocacy institutes in Philadelphia,New York and Kentucky.
Consideredone of the nation’s leaders in public defendereduca
tion, Phyllis recently presentedat the Train the Trainers Confer
encein Lexington,Kentucky.

KENTUCKY V UFLIC DEFENDING:
IN THE 21ST

CENTURY
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PUTTING A FACE ON JUSTICE
Defender Employment Opportunities

Are you interestedin Putting A FaceOn Justice? If so, the Kentucky Departmentof Public Advocacy

may be the place for you. This is a very exciting time for the Department. We are expandingmany of

our currentoffices andwill be adding five new offices by the year2000.

Current Opportunities. DPA is currently seekingattorneysfor the following trial offices:

Bell County. Bowling GreeK Columbia,Hazard, Paintsville, Pikeville, Somerset,and Stanford. We are

also seekinga Conflict Attorney for the Central KentuckyRegion,a JuvenileSpecialistStaffAttorney for
the ElizabethtownOffice, a Capital Trial Branch Manager who will direct the trial level deathpenalty
defenseeffort statewide, and a Capital Post-Conviction Branch Manager who will direct the post-
conviction death penalty defenseeffort statewide. We are also seekingstaff attorneysfor the Appellate
Branch,CapitalTrial Branch,andthe Capital Post-ConvictionBranch. In addition, we haveopeningsfor
investigators in Bowling Green, Columbia, the Capital Post-Conviction Branch, Henderson, and
Paintsville. We are seekingsecretariesfor Bell County, Bowling Green,Columbia,Covington, the Ap
pellate Branch,and Paintsville.

Opportunitiesin the Next 2 Years.Our expansionwill continue into the next two years. In 1999, we
will open offices in DaviessCounty,Adair CountyandJohnsonCounty. Positionsfor entry level andex
periencedattorney are available in Adair and JohnsonCounties. In July 1999, we will open our Warren
Countyoffice and in January2000 our current expansionwill be completewith the openingof our Mason
County Office. We are seekingboth entry level and experiencedattorneysfor thesevacancies.We will
alsobe hiring secretariesandinvestigatorsfor eachof thoseoffices.

Contactthe DPA Recruiter.If you would like to Put A FaceOn Justice,contactSarahDavis Mad
den, Recruiter, at the Departmentof Public Advocacy,Division of Law Operations,100 Fair Oaks Lane,
Suite 302, Frankfort, Kentucky 40601,phone:502-564-8006,extension136, fax: 502-564-7890,email:
smaddenmail.pa.state.ky.us.

Louisville & Lexington. For defender employment information in Louisville, contact Daniel T. Goyette,
JeffersonDistrict Public Defender,200 Civic Plaza, Louisville, Kentucky 40202;Tel: 502 574-3720;
Fax: 502 574-4052. In Lexington, contact JosephBarbieri, FayetteCounty Legal Aid, Ill Church
Street,Lexington,Kentucky 40507;Tel: 606 253-0593;Fax: 606 259-9805.

Access our Web Page.To remain updated on our job listings or to learn more about the Department
checkout ourweb pageat http://dpa.state.ky.us.career.htimt

SarahDavis Madden, DPA’s Recruiter

SarahDavis MaddenreceivedherJuris Doctoratefrom SalmonP.
ChaseCollege of Law in 1985. Shejoined DPA as the Recruiterin
March 1998. Sarahbeganher legal careerwith CumberlandTrace
Legal Services. Leaving there,she did a short stintwith the Ken
tucky Court of Appeals beforespendingseveralyearsin private
practice. Immediatelyprior to coming to DPA. shewas employedby
SalmonP. ChaseCollege of Law.
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KENTUCKY DRUG COURTS:
COURT SUPERVISION OF A DRUG TREATMENT PROGRAM
> Hon. Mary C. Noble & Connie Reed,MSW

Since the mid-1980’s, court docketsacross the
nationhavebecomeoverloadedwith drug casesor
drug-involvedoffenders,leavingfewerresources
availablefor more serious,violent offenders. In
the ensuing years it has become clear that
I incarcerationdoesvery little to break the cycle
of illegal drug usefollowed by crime; 2 incarcer
ated offendersexhibit a high rate of recidivism;
and3 drug abusetreatmentis very effective in
reducing both drug addiction and drug-related
crime. In an attempt to find more productive
strategies,the Miami, Floridacourts, let by Janet
Reno, then a local prosecutor, and Timothy
Murray developeda program where defendants
who had a history of drug abusewere provided
treatment,frequentcontactwith their judge, and
drug testing. This programwas so successfulthat
it becamea prototypefor the nation, known as
Drug Courts.

A Drug Court program is essentiallycourt
supervision of a drug treatment program
which adds to the elementof treatmenten
forceability, and to the elementof law en
forcement,treatmentas an effective tool for
rehabilitation. While all partsof a DrugCourt
program havelong existedseparatelyin the
criminal justice system,this program is the
first methodof bringing all the elementsto
getherso that the proverbialright handknows
whatthe left is doing. Interdisciplinarycoop
eration is essentialto the successof the pro
gram, andinvolvesseveralagenciesincluding
thejudiciary, the AdministrativeOffice of the
Courts, ProbationandParole,treatmentpro
viders and the police. Any successfulpro
gram must also havethe supportof the local
community. For this reason,while thereare
key componentswhich all Drug Court pro
gramsmust have, the programsmust be de
signedon a local option basisin order to ad-

just to the resourcesand attitudeof a particu
lar community.

The guiding componentof Drug Courts is the
recognition that incarcerationof individuals for
their drug-abusing lifestyles will only remove
them from their environmentsfor certainperiods
of time. Without providing treatment,education,
and life skills training, they return to the same
destructivecycle, for themselvesand the victims
of their crimes. In 1997, Kentucky’s institutions
housed 12,705 inmates at an averagecost of
S14,433 per person. Drug Courtsprovidealterna
tive servicesfor about 10% of that cost,stop drug
abuseand relatedcriminal activity, and breakthe
cycle of addictionthat runsthrough families.

Drug Courtsinclude otherkey components:

* mandatory alcohol and drug treatment in
cluding eveningsand weekends

* ateam approachwith prosecutorsanddefense
attorneysworking to protect the participants
rights and promote public safety in a non-
adversarialmanner

* participantsassessedandscreenedearlier so
treatmentcan beginsooner

* continuum of alcohol, drug and other treat
mentlrehabilitationservices

* frequentandrandomdrug andalcohol testing
* a phasicprogramwith at leastthreephasesor

levelsof treatmentandsupervision
* sanctionsfor noncompliance,possibleincen

tives for compliance
* participantsreviewedby thejudgeweekly in

PhaseI, bi-weeklyin Phase11 andonceevery
threeweeksin PhaseIII

* on-goingprogramevaluationsandcollection
of monthly/quarterlystatistics

* continuouslocal, state and national training
for the Drug court team
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* partnershipswith other public agenciesto
generatelocal supportandenhanceeffective

ness

Participantsenterthe programthroughprobation
referralsor diversionrecommendations.Eligible
defendantsare identified early in the processbased
on the natureof currentcharges.The programis
explainedto the defendantand the criminal de
fenseattorney. If the defendantis interested,a
criminal history is obtainedto ensurethat thereare
no prior crimesof violence. A clinical assessment
is conductedanda urine screenis done. If a de
fendantassessesasprogramqualified, he or sheis
assignedto a Drug Court judge, who will have
continuedjurisdiction over the case. If the defen
dant successfully completes the program, the
diverted chargeswill be dismissed,and the pro
bated chargewill be conditionally discharged.
Theseoutcomesprovidea powerful incentivefor
a defendantto completethe program.

The programis rigorous. All participantsaregiven
a weekly calendarwhen they go to Drug Court.
This calendarsetsforth eventsand activities the
participant is required to complete during that
week, suchas scheduledtreatmentmeetings,daily
journal topics, court appearances,and reporting
instructions. Participantsmust call every day to
seeif theyare to be drug screenedthat day, write
in theirjournaleveryday, andattendNA or AA a
set numberof times per week. Case specialists
individualize the calendars. All participants
MUST haveemploymentor be enrolledin a full
time educationalprogram, unlessmedically ex
cused;periodsof unemploymentrequire a mini
mum of 20 hours community service. As they
progressthroughthe program,moreactivitiesare
added and supervisionis decreasedin order to
allow the participantto blendinto a permanentlife
style.

To most addicted persons, the demandsof the
programare extremelydifficult, but they are in
fact no morethan what is requiredof daily drug-
free, crime-freeliving. Nonetheless,a relatively
high percentageof participantswill not be ableto
completethe program. This is not perceivedas a

programfailure, but is rather recognizedas evi
dencethat drug-addicteddefendantsfall into three
categories:thosewhohaveminor drug useprob
lems and can successfully complete ordinary
probation requirements;those who are too ad
dicted to function successfullyin an outpatient
programsuchasDrug Court andmustbe incarcer
ated for their own and the public’s safety; and
thosewho have seriousaddiction problemsand
areamenableto outpatienttreatment. Participants
areexitedfrom the programonly whenit is appar
ent that they can not perform as an outpatient.
The stringentprogramrequirementswill usually
identify thesedefendantswithin a few months.
The fact that mustbe recognizedhere is thatwhile
thesedefendantsclearly needhelp, they are not
appropriatefor this particular program, and re
sources must be preservedfor those who can
benefit.

The programtakes approximatelytwo years to
complete. Participants are making a significant
time investment,often longer than a serveout of
their sentences.However, the program offers
many thingsto the participantthat a prison term
would not. Those who complete the program
obviously considerthose benefits to be greater
thanthe merepassageof time. Servicesare pro
vided by in-housestaffworkersas well asthrough
contractedserviceswith local mentalhealthfacili
ties, health departments,vocational rehab and
other stateand local agencies. The program is
performance-basedwith measurableexpectations
and accountability through a sanction system
ranging from communityserviceto jail detention
for severaldays.

PROGRAM DEVELOPMENT

On July 1, 1996, the AdministrativeOffice of the
Courtsreceivedfunding from the GeneralAssem
bly for FayetteDrug Court. OtherDrug Courtsites
have been added and are administeredthrough
AOC in conjunctionwith local Drug Court com
mitteesandjudges.The stateappropriationis used
as a 25% cashmatch to apply for grant monies.
The Kentucky JusticeCabinetapproved$690,166
for FY 98-99 third-yearapplicationunder the
provisionsof the Narcotics Control Assistance
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Programto fund the RegionalDrug Court for five
sites:

* Jefferson1993: District JudgeHenry Web
ber

* Fayette1996: Circuit JudgesMary Noble,
SheilaIsaac,andJamesKeller; District Judge
Maria Ransdell

* Warren1997: Circuit JudgesJohnMinton
andTom Lewis

* Kenton1998: Circuit JudgeWilliam Wehr
* Campbell1998: Circuit JudgeGreg Bartlett

Grants through the Office of JusticePrograms,
Drug Courts ProgramOffice, totaling $232,500
have funded the following additional planning
sites:
* Fulton/Hickman
* Clark/Madison
* Daviess
* Hardin
* Bourbon
* Shelby
* Campbell/Boone/Gallatinjuvenile

SeveralotherjurisdictionsacrossKentucky have
expressedan interest in applying for planning
grantsfor theupcomingyear.

PROGRAM STATISTICS

In FY 96-97, only threeprogramswere in opera
tion: Jefferson,Fayetteand Warren Counties.
JeffersonCountyaccepted185 participants,termi
nated40 andgraduated42. In their start-upyear,
Fayetteand WarrenCounties had no graduates,
but Fayetteaccepted105, terminated46; Warren
accepted42, terminated2. In FY 97-98, Jefferson
accepted 218, terminated 43, graduated 45;
Fayetteaccepted203, terminated37, graduated
42; Warrenaccepted75, terminated30, graduated
14. Fulton andKenton Countiesstartedprograms,
and Fulton accepted 16, terminated 8; Kenton
accepted9, terminated1.

FAYETTE DRUG COURT

The FayetteDrug Court held its first sessionon
August 16, 1996. Since thattime, 278participants

havebeentreated. On January5, 1999, Fayette
held its 6th graduation,bringing the total number
of graduatesin the program to 73. Of those73,
only onehasbeenarrestedfor asubsequentfelony
offense;two othershavebeenarrestedfor misde
meanoroffenses. One hundred andtwenty par
ticipants have beenexited from the programfor
reasonsotherthansuccessfulcompletion.

During 1998, Fayette Drug Court treated 197
active participants, among whom 146 were em
ployed full-time; 14 part-time; and 17 were in
some type of educationalprogram, either high
school, college or vocational school. Prior to
entering the program only 46 had full-time em
ploymentandonly 5 were in educationalpursuit.
During this year, 7 drug-freebabieswere born
and 9 participants regained custody of minor
children that hadbeenremovedby the Cabinetfor
FamiliesandChildren.

Frequentandrandomurine testingindicatedat the
endof 1998 that out of 6,228 urine screens,only
.06%testedpositive.

STRENGTHENING FAMILIES

Literature indicatesthat family is one factor re
lated to being at risk for substanceabuse. Chil
dren with unstable living environments,either
becauseof parentalsubstanceabuseand/orcrimi
nal justiceinvolvementare at high risk of engag
ing in thesebehaviorsthemselves.Thechildren of
Drug Court participantsare doubly at risk dueto
their parents’ being drug abusersand having
convictions. Fayette,JeffersonandWarrenDrug
Courts have received preventiongrants through
the Kentucky Incentive Project to establish a
StrengtheningFamiliesProgram.

This programwill usea family preventionpro
gramwith proven successin a variety of different
populationsin order to target 9-14 year old chil
drenof Drug Court participants. This prevention
interventionwill 1 preventinitiation of alcohol,
tobaccoandmarijuanause for thosewho havenot
begunto use;2 reduceuseamongusers;3 re
duce positive attitudestoward substanceabuse;
andreducesignificantfamily risk factors,thereby
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stoppingthe cycle of addictionand relatedcrimi
nal activity.

MENTOR COURTS

During the National Associationof Drug Court
ProfessionalsNADCP annual conference in
May, 1998, Kentucky Drug Courts receivedna
tional recognition. The NADCP has namedthe
Fayette Drug Court a NADCP/COPS mentor
training site. COPS standsfor CommunityOri
ented Policing Services. The mentor program
recognizesthe importance of a unified system
involving drug courtsandlocal law enforcement.
The Lexington-FayetteCounty Urban Govern

ment police force hasbeenrecognizedas an out
standing force on national ratings,and has been
fully supportiveof FayetteDrug Court by assign
ing a liaison officer, making homevisits with case
specialists,hostingmentortraineesfrom various
states,aiding with alcohol testingand manyother
functions. This strong law enforcementsupport of
the drug court programhas beena major factor in
its successin FayetteCounty.

The JeffersonDrug Court Programwas nameda
Mentor Drug Court for asecondterm at the annual
conference.The Mentor Drug Court Network is
basedon the premisethat local drug courtsare the
most logical placeto educateandtrain court prac
titioners. Both FayetteandJeffersondrug courts
will behostingtraining sessionsfor the granteesof
the Office of Justice Program’s planning and
implementationgrants.

The benefitsto society from Drug Court programs
arenumerousandfar-reaching. Personal,finan
cial and societal areasare impacted,since these
participantsarepaying restitution,child support,
taxesand arenot taking up prisonbeds neededfor
violent offenders. By offering theseparticipants
a chanceto makepositive, life-long changesin
their life-styles,Drug Courtsareaffecting change
in the populationwhich hasbeenmost frequently
involved with the criminal justicesystem. This
canonly be a positiveuseof public resourcesand
the court’s enforcementpowers.

Hon. Mary C. Noble
Chiefiudge.FayetteCircuit Court
215 W. Main St.

Lexington, KY 40507

Tel: 606 246-2212

Connie Reed, MSW
TreatmentCoordinator
FayetteDrug Court
149 N. Limestone
Lexington, KY 40507
Tel: 606 246-250!; Fax:

Judge Mary C. Noble obtained a bachelor’s
degreein Englishfrom AustinPeayStateUniver
sity in /97/ and a masteriv degreein psychology

in /975. Sheattendedlaw schoolat the University
ofKentuckyin Lexington,andreceivedher .1. D. in
December1981. JudgeNoblehas beena speaker
on a widearray oftopics, andhasservedasChair

of the statewide GenderFairness in the Courts
Committee;on the state Civil Rules Committee,
theAttorney General’sTaskForceon Prescription
Drug Abuse,the ExecutiveBranchCommitteefor
a Collaborative Approach to SubstanceAbuse,
andthe JuvenileJusticeAdvisoryBoard, a statu
tory committeechargedwith overseeingjuvenile
justice reform. As a practitioner, JudgeNoble
wasa litigation attorney,practicing the areasof
school law, personalinjury andcriminal law. She
hasdonebothdefenseandplaintff representation.
Prior to her election ascircuit judge in 1992, she
servedasDomesticRelationsCommissionerfor
Third Division, FayetteCircuit Court

Connie Reedis the TreatmentCoordinatorfor the
FayetteDrug Court Sheis responsiblefor com
pleting assessmentson potential clients, main
taining contact with judges, prosecutors, and

defenseattorneys,andconductinggroup,family,
and individual counselingConniehas beenwith
the FayetteDrug Court sinceit’s inception.Prior
to workingwith Drug Court, sheworkedtenyears
in the Social Work field with court committed
juveniles, adult and child sexualabuse victims,
andthe dually diagnosedchronically mentallyill.

Sheearnedher BSWfromMoreheadStateUniver
sity andher MastersDegreefrom the University
ofKentucky.*

606 246-2503
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An Awards Search Committee recommends two
recipients to the Public Advocate for, each of the
Following awards. The Public Advocate makes the
selection. The Awards are presentedat the Annual
DPA Conference in June. Contact Tina Meadows at
100 Fair Oaks Lane, Suite 302, Frankfort, Kentucky
40601; Tel: 502 564-8006, p236; Fax: 502 564-
7890 for a nomination form. E-mail:
tmeadows&>mail.pa.state.ky.us. All nominations are
required to be submitted on this form by March 15,
1999. Members of the Awards Search Committee
are: John Niland, DPA Contract Administrator,
Elizabethtown; Dan Goyette, Director, Jefferson
District Public Defender’s Office, Louisville; Christy
Wade, Legal Secretary, Hopkinsville Office,
Flopkinsville; Tina Scott, Paralegal, Post-Conviction
Unit, Frankfort; Ed Monahan, Deputy Public
Advocate, Frankfort, Ky., Chair of the Awards
Committee

Gideon Award
Trumpeting Counselfor Kentucky’s Poor

In celebration of the 30th Anniversary of Gideon v.
Wainwright, 372 U.S. 335 1963, DPA established the
Gideon Award in 1993. The award is presented to the person
who has demonstrated extraordinary commitment to equal
justice and who has courageously advanced the right to
counsel for the poor in Kentucky. Recipients have been:
1993 * Vince Aprile, DPA General Counsel
1994 * Daniel T. Goyette and

the Jefferson District Public Defender’s Office
1995 * Larry H. Marshall, DPA Appeals Branch
1996 4 Jim Cox, DPA’s Somerset Office Director
1997 4 Allison Connelly, U.K. Clinical Professor
1998 *Ed Monahan, Deputy Public Advocate

RosaParksAward

Advocacy for the Poor: Non-Attorney

Established in 1995, the Rosa Parks Award is presented at
the Annual DPA Conference to the non-attomey who has
galvanized other people into action through their dedication,
service, sacrifice and commitment to the poor. After Rosa
Parks was convicted of violating the Alabama bus
segregation law, Martin Luther King said, "I want it to be
known that we’re going to work with grim and bold
determination to gainjustice... And we are not wrong.... If we
are wrong justice is a lie. And we are determined...to work
and fight until justice runs down like water and righteous
ness like a mighty stream." Recipients have been:
1995 * Cris Brown, Paralegal, Capital Trial Unit
1995 * Tina Meadows. Executive Secretary

for Deputy Public Advocate

1997 * Bill Curtis, Research Analyst, Law Operations
l998* Father Patrick Delahanty

Nelson Mandela Lifetime Defense Counsel
Achievement Award: Systemwide Leadership

Established in 1997 to honor an attorney for a lifetime at
least 2 decades of dedicated services and outstanding
achievements in providing, supporting, and leading in a
systematic way the increase in the right to counsel for
Kentucky indigent criminal defendants. Nelson Mandela
was the recipient of the 1993 Nobel Peace Prize, President
of the African National Congress and head of the Anti-
Apartheid movement. I-us life is an epic of struggle,
setback, renewal hope and triumph with a quarter century
of it behind bars. His autobiography ended, "I have walked
the long road to freedom. I have tried not to falter; I have
made missteps along the way. But I have discovered the
secret that after climbing a great hill, one only finds that
there are many more hills to climb... I can rest only for a
moment, for with freedom come responsibilities, and I dare
not linger, for my long walk is not yet ended." Recipients
have been:
1997 * Robert W. Carran, Attorney. Covington, Ky.
1998 * Col. Paul G. Tobin, Louisville, Kentucky

In Re Gault Award

In Re Gun/I Award recognizes the person who has
specially advanced the quality of representation of
juveniles in Kentucky. It honors and is named after the
landmark United States Supreme Court case. In re Gault,
387 U.S. 11967 where the Court stated, "...the condition
of being a boy does not justify a Kangaroo Court."
Recipients have been:
1998 4 Kim Brooks, Northern Ky. Children’s Law Center

Professionalism & Excellence Award

A new Professionalism & Eixel/ence Award begins at the
1999 Annual Conference. The President-Elect of the KBA
selects the recipient from nominations. The criteria is the
person who best emulates Professionalism & Excellence as
defined by the 1998 Public Advocate’s Workgroup on
Professionalism & Excellence: Professionalism and
Excellence are achieved when every member of the
organization is prepared and knowledgeable. respectful
and trustworthy, and supportive and collaborative, in an
environment that celebrates individual talents and skills.
and which provides the time, the physical space and the
human, technological and educational resources that
insure high quality representation of clients, and where
each member takes responsibility for their sphere of
influence and exhibits the essential characteristics of
professional excellence. *

5 Public Advocaày Seeks Nomi’natiàns.
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PRACTICE. Tirs

* Ask for 12 peremptories in co
defendantcasesinvolving alternate jurors.
An issue currently beforethe Kentucky Supreme
Court concerns the correctnumberof peremptory
challengeswherealternatejurors are seatedand
thereareco-defendants.Wherethereare two co
defendants andan alternatejuror, RCr 9.40 enti
ties each defendantto 12 peremptoriesas opposed
to the II that many courtsappearto be giving.
The SupremeCourt appearsto be takingthisissue
very seriously,so you might want to askfor 12 in
all pending.
RichardHoffman,AssistantPublic Advocate
rhoffrnan@maihp!.state.kv.us

Object when the prosecutor asks
your witness to call anotherwitnessa liar.
UnderMoss v. Commonwealth,949 S.W.2d579,
583 Ky. 1997 the commonwealthis precluded
from forcing a witness to characterizeanother
witnessas a liar. Example:Mr. X, areyou saying
that ... is true?Then Ms. Y mustbe a liar.

Richard Hoffman, AssistantPublic Advocate

rhoffman@mail.pa.state.ky.us

* In stalking cases- stipulate prior bad
acts or ask for bifurcated proceeding.
In defendingunderthe new stalkingstatute,KRS
508.140, defensecounselshould be asking for
bifurcatedtrials, or -when prior offensesarenot
contested--offering to stipulate to prior offenses.
Under KRS 508.140bone of the elementsof
stalking can be the fact of a prior emergency
protectiveorder,prior criminal complaint,or prior
conviction arising from againstthe samevictim.
In Old Chiefv. UnitedStates,519U.S.172, 117

S.Ct. 644, 136 L.Ed.2d574 1997 the Court ruled
that when thereis a "statuselement"which

requiresproofof a prior conviction andthe defen
dantoffers to stipulateto the prior conviction, then
neitherthe nameof the offensenorthe prior rec
ord of the offensemay comein during the trial
becauseits prejudicial effect outweighsits proba
tive value. Old Chief 117 S.Ct. at 646.

A stipulation,of course,would only becorrect in
a casewherethe defendantdoes not contestthe
validity or applicability of the prior conviction.
By implication, underOld Chief wherea defen
dant conteststhe validity of prior convictionsor
otherbad acts, at a minimum there should be a
bifurcatedproceeding. It is unclearwhetherthe
Court intendeda per se rule to apply, or whether
a harmlesserror analysisshould be applied. Old
Chief 519U.S. 172, at n. 11. Tobesafe,defense
counselshouldbe sureto arguethe introductionof
prior convictions, etc. will materially affect the
jury’s verdict. Counselshould alsopreservethe
underlying federal questionby arguing that al
lowing badactsevidenceandrefusingto exclude
evidence of a prior EPO or other convictions,
violatesthe right to dueprocessunderthe 5th and
14th Amendmentsand Sections2 and 11 of the
KentuckyConstitution.

Susan Balliet, AssistantPublic Advocate
sballietmail.pa.state.ky.us

* New Designationof RecordRule
In your designationof record,pleaseinclude a
calendarof all datesandtimes of all pretrial hear
ings, and a brief descriptionof what occurredat
thosehearings. Whendatesareomitted, you can
be sure that the recordon appealwill be incom
plete.

JulieNamkin, AssistantPublic Advocate
jnamkin2i?rnail.pa.state.ky.us

>- DPA’s Appellate Branch
Collected by Susan Balliet, AssistantPublic Advocate
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The quickest way to kill the human
mediocre work.

spirit

-

is to ask someoneto do

Ayn Rand

DEPARTMENT OF PUBLIC ADVOCACY BULK RATE

100 Fair OaksLane,Suite302 U.S. POSTAGEPAID
Frankfort, KY 40601 FRANKFORT, KY 40601

PERMIT #664

UPCOMINGUPA, NCDC, NLADA & KACDL EDUCATION

** DPA **

* 27th Annual Public Defender Conference; ExecutiveInn Hotel, Louisville, KY; June 14-16,1999
* 13th Litigation Practice Institute; KentuckyLeadershipCenter,Faubush, KY; October 3-8, 1999

with 3 litigation tracks: trial, appeal, andpost-conviction

NOTE: DPA Education is open only to criminal defenseadvocates. For more information: http://dpa.state.ky.us/rain/htm

** KACDL **

* KACDL Annual Conference- October 29, 1999 - Louisville, Kentucky
For more information regarding KACOL programs call or write: Linda DeBord, 3300Maple Leaf Drive, LaGrange, Kentucky
40031 or 502 243-1418or RebeccaDiLoreto at 502 564-8006,ext. 279.

** NLADA **

* NLADA SubstantiveJuvenile & Skills, Washington, D.C. - February6-7, 1999

* NLADA Life in the Balance Xl, Atlanta, Georgia - March 13-17, 1999

* NLADA Leadership & Management DefenderConference,San Diego.California - April 18-20, 1999
* NLADA Defender AdvocacyInstitute, Dayton, Ohio - May 2 1-25, 1999

* NLADA Juvenile Defenderlfeam Child - Seattle, Washington - June 17-19, 1999

* NLADA Appellate Defender ConferenceTBA - October 1999
* NLADA 77th Annual Conference,Weston Long BeachHotel, California, November 10-13, 1999

For more information regarding NLADA programs call Tel: 202 452-0620;Fax: 202 872-1031 or write to NLADA, 1625 K
Street, N.W., Suite 800,Washington, D.C. 20006;Web: http://www.nlada.org

** NCDC **

* NCDC Theories & Themes- Atlanta, Georgia - March 25-28, 1999

* NCDC Trial Practice Institutes, Macon, Georgia - June 13-26, 1999 and July 18-31, 1999
For more information regarding NCDC programs call RosieFlanagan at Tel: 912 746-4151; Fax: 912 743-0160or write
NCDC, do Mercer Law School,Macon, Georgia31207.


