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DPA ON TIlE WEB

DPA Home Page http://dpa.state.ky.us

Criminal Law Links http://dpa.state.ky.us/-rwheeler

DPA Education http://dpa.state.ky.us/train.htm

DPA Employment Opportunities:
http://dpa.state.ky.us/career.htm

The AdvocatesiáceMay 1998:
http://dpa.state.Ky. us/advocate

DefenderAnnual CaseloadReport:
http:lldpa.state.ky.usllibraçy/caseload.html

We hope that you find this serviceuseful. If you haveany suggestionsor comments,pleasesendthemto
DPA Webmaster,100Fair OaksLane, Frankfort,40601 or webmastermail.pa.state.ky.us

DPA’s AUTOMATED ATTENDANT

The Frankfort Office of DPA has installed an automated phone attendant to directcalis made to
the primary number, 502 564-8006. To access the employee directory, callers may press "9."
During normal business hours callers may press "0" to speak with the receptionist. Listed below
are extension numbers and names for the major sections of DPA. Make note of the extension
numbers you frequently call. Should you have questions about this system or experience
problems, please call Roy Collins or the Law Operations Division, ext. 136.

Appeals - Renae Godbey #257
Capital Trials - Sauda Brown #135
Computers, Ann Harris #130/#2$5
Contract Payments - Vickie Manley #118
Deputy Pub. Advocate Office & Education, Patti Heying #236
Franktort Trial Office - Kathy Collins 502 564-7204 or #235
General Counsel Office, Peggy Redinon #107
Post-Trial Division & Investigation - Lisa Fenner #279
Juvenile Post-DIspositional Branch, Dawn Pettit #220
Law Operations - Tammy Havens #136
Library -Will Hilyard #120
Payroll - Cheree Goodrich #114
Personnel - Roy Collins #116
Properties - Larry Carey #218
Protection & Advocacy 502 564-2967 or #276
Public Advocate Office, Debbie Garrison #108
Recruiting - Doug Howard #117
Tlmesheets - Cheree Goodrich #114
Travel Vouchers - Vickiè Manley #118
Trial Division - Patsy Shryock #230

II



THE ADVOCATE Volume 21, No. 4, July 1999

The Advocate

The Advocate provides education and
re-search for persons serving indigent
clipnts in order to improve cliént repre
sentation and insure fair probess and reli
able results for those whose life or liberty
is at risk. It educates criminal justice pro
fessionals and the public on its work,
mission and values.

The Advocate is a bi-monthly January,
March, May, July, September, Novem
ber publication of the Department of
Public Advocacy, an independent agency
within the Public Protection and Regula
tion Cabinet. Opinions expressed in arti
cles are those of the authors and do not
necessarily represent the views of DPA.
The Advocate welcomes correspon
dence on subjects covered by it. If you
have an article our readers will find of
interest, type a short OUtline or general
description and send it to the Editor.

Copyright © 1999, Kentucky Department
of Public Advocacy. All rights reserved.
Permission for reproduction is granted
provided credit is given to the author and
DPA and a copy of the reproductton is
sent to The Advocate. Permission for
reproduction of separately copyrighteçl
articles must be obtained from that copy
right holder.

EDITORS:

Edward C. Monahan, Editor:
1984-present

Erwin W. Lewis, Editor:
1978-1 983

Patti Heying
Graphics, Design, Layout

From the Editor...

We seldomdo specialissuesof The Advocate.This
issueis very specialin that wepresentaverysignif
icant Reportfor not only public defenders,but also
for thecourts,prosecutors,citizens,andclients.

ThePublic AdvocacyCommissionandPublicAd
vocateErnieLewis commissioneda prominent
groupof Kentuckyleaderswith theassistanceofthe
nation’sbestconsultanton public defenderpro
gramsto look at theKentuckypublic defendersys
tem and its prominentneeds.This Blue Ribbon
Grouphasmet andmadevery significantrecom
mendationsthat havesincebeenendorsedby the
Criminal JusticeCouncil. We presentthemto you
in placeof our regularAdvocateissuebecauseof
their importance.

Ed Monahan
Editor

Department of Public Advocacy
Education & Development
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40691
Tel: 502 564-8006, ext. 236; Fax: 520 564-7890
E-mail: pheyingmail.pa.state.ky.us

Paid for by State Funds. KRS 57375 & donations.
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THE ADVOCAT

Fellow Citizensof theCommonwealthof Kentucky,

Overthepastfew months,it hasbeenourprivilegeto co-chair theBlue RibbonGroup,
empanelledfor the purposeof resolving KentuckyDepatlinentof Public Advocacy’s
chronic history of underfundingand over-extendedoperations. Over the years,the
agencyhasadmirably deliveredservicesto Kentucky’s indigentswho standaccusedor
convicted of crimes while achieving a certain prominenceamong public defense
agenciesfor the quality of its educationandthe commitmentof its staff. However,due
to funding limitations, it has never been able to serve all those in need, nor even
adequatelyservetheclieüts it hasbeenappointedto represent.

While this issuemay seemto be far removedfrom the averageKentuckian’sexperience
or interest,therearemanyreasonswhy it shouldnot be - therearesignificantsavingsto
be realizedif servicesare deliveredmoreefficiently andeffectively,thereare significant
legal liabilities for the Commonwealthandindividual Attorneysattachedto knowingly
providing ineffective assistanceof counseland,ultimately, citizens’ tax dollars should
not be spenton poor servicesof any kind. Without the necessaryfunding, however,
much of the Blue Ribbon Group’s efforts will come to naught - and Kentucky’s
taxpayers,andsomeof its poorestcitizens,will sufferthe consequences.

Pleasejoin us in oursupportfor the findingsandrecommendationscontainedwithin this
report. They pavethe way for the KentuckyDepartmentof PublicAdvocacyto enterthe
2l centuryas a fully functioningagency,deliveringboth effectiveandefficientservices
to all of its clients, in all of the Commonwealth’scounties. We, along with the other
membersof the Blue Ribbon Group, will be doing all in our power to convincethe
legislature and other authorities of the need to fully fund and implement these
recommendations,andwerequestthatyou do the same

s: cerely

Michael1. Bowling
C - hair

a
RobertF. Stephens
Co-Chair

7mpro ving Inth?qent Defense for the 2!’ Century"
TheBlue Ribbon Group

-Sponsored By-
Public AdvocacyCommissionand KentuckyDepartmentof Public A vocacv

100 Fafr OaksLanew 301

502/564-1890 fax PAYS
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Executive Summary

The DepartmentofPublic AdvocacyDPA is a statewide entity responsible for overseeing
the delivery of indigent defenseservices in Kentucky’s 120 counties. A 12-member Public
AdvocacyCommission assiststheDPA with budgetary and certain supervisoryresponsibilitiesand

conducts public education about the purpose of thepublic advocacysystem.The Department of
Public Advocacywith its history of strong leadership andsound structure is one that is poisedfor
excellence. Unfortunately, the agency has been plagued with under-funding for many years,
making it impossible to fulfill its potential as a legal servicesprovider.

After severalefforts to study and documentthe effectsofchronic under-funding including
several studies conducted by The SpangenbergGroup and relatively little official responseto
remedy the situation, in 1998, Public AdvocateErwin W. Lewis spearheadedthe formation of a
Blue Ribbon Group to develop a strategy for improvement. The Kentucky Blue Ribbon Group on
Improving Indigent Defensein the 21’ Centuryconsistsof more than 20 distinguished members
representingall threebranchesof government, the bar andkey officials ofcriminal justiceagencies
acrossthe state the membership ofthe group appearsin Appendix A of this report. The Group
adopteda clear-cut missionstatement:

To addressthe chronic problemsoftheKentuckypublic defendersystemandpropose
solutionsin light ofnational information andstandards,in order to createa strategy
for ensuringan appropriatelyfundedindigent deftnsesystemfor the 2P’ century.

To assistthe Group in its mission, the DPA contracted with The SpangenbergGroup TSG
of West Newton, Massachusetts,to assistthe members by providing detailed information from
other statesregarding many ofthe issuesthat were placed on the table by the Blue Ribbon Group.
The SpangenbergGroup is a nationally recognizedcriminal justice research and consulting firm
specializing in the delivery of indigent defenseservices. During the past 15 years, The
SpangenbergGroup has worked with task forces and commissionsin more than half of the states
in the country. The SpangenbergGroup was retained on this project through a federal Edward G.
Byrne Memorial &ant awarded to DPA by the Kentucky Justice Cabinet.

The Blue Ribbon Group met on three occasions. The first meeting was held in Frankfort
at the Kentucky Bar Association Headquarters on March 5, 1999. The secondmeeting washeld
in the sameplace on April 23, 1999,at which time the Blue Ribbon Group voted on a number of
recommendations. The final meeting was held on May 25, 1999, when the Group endorsedthis
report and the recommendationscontained in the final chapter.

TSG selected19 states1 for comparison with Kentucky. The stateswere selectedon the
basisof six criteria:

I. Statesin closeproximity to Kentucky;
2. Stateswith fully state-funded indigent defensesystems;
3. Statesorganized and administered at the statewide level;

The states selected were Colorado, Connecticut, Delaware Florida, Indiana, Iowa, Kansas, Massachusetts,Minnesota,
Missouri, New Jersey, New Mexico, North Carolina, Ohio, Oklahoma, Tennessee, Virginia, West Virginia and Wisconsin.

Final Report of the Blue Ribbon Group on Improving Indigent Defense in the 21" Century
Prepared by The Spangenbtrg Group, tool Watertown Street, West Newton, MA 02465, 617 969-3820
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4. Stateswith regionalpublic defenderoffices;

5. Statesthathavethedeathpenalty;and/or

6. Statesthat collectreliabledataat thestatewidelevel.

A numberofkey indiciawere gatheredfrom the 19 statesfor comparisonwith Kentucky,

including:

* thetotal statewidenumberof indigentdefensecaseshandledin fiscal year 1998;

* a breakdownofthestatewideindigentdefensecaseloadby casetype;

* thetotal statewideexpenditurefor indigentdefenseincluding public defenderprograms,

court-appointedcounselandcontractdefendersin fiscal year 1998;

* theportionof eachstate’sindigentdefenseexpenditureprovidedby thestate;

* the indigentdefenseexpenditureprovidedby counties;and

* the total amountof moneygeneratedfor indigent defenseprogramsthroughadditional,

non-generalfund revenuesourcesin fiscal year 1998.

Resultsof the comparisonshowthat Kentuckyranksamongtheworst in thenation in key

indicators suchasindigent defensecost-per-capita,indigent defensecost-per-case,and public

defendersalaries. Startingsalariesfor public defendersin Kentuckywerethe lowestamongthe

statessurveyed- $23,388. The stark disparitiesin pay betweenKentuckypublic defendersand
public defendersfrom otherstatescontinueasattorneysgainmoreexperienceandassumegreater

responsibilities.

Publicdefendersin Kentucky carrycaseloadsthat far exceednationalcaseloadstandards.
High caseloadstakean immediatetoll on attorneymoraleandperformance,calling into question
the level of advocacy provided on behalf of clients. High employeeturnover, and its
accompanyingperpetualstateof hiring and training,hasbecomea factof life in severalof the
DPA offices.

The goal of theDPA for many yearshasbeento haveregionaloffices providingpublic
defenderrepresentationin all partsof the state. Theunder-fundingof theDPA hasstymied this
goal; thus, regional offices operate in only 73 of the state’s 120 counties. In 47 counties,
representationis providedby attorneyswho are undercontractwith the DPA.

One of the ways in which Kentuckyhas attemptedto deal with the under-fundingof
indigentdefenseservicesis to rely on variousalternativerevenuesourcessuchasadministrative
fees,assessmentsandrecoupmentin order to avoid providinga greatergeneralfund appropriation
to theDPA. Currently the DPA receivessupplementalfunding from a $52.50administrativefee
assessedon all indigent personswho areassigneda public defenderor court-appointedattorney.
It also receives25% of the $200 servicefcc assessedagainstall individuals convictedof drunk
driving. Countiesare required to assess12,5 cents per capita to contribute toward a fund
establishedto pay for expertwitnessesand other necessarycosts associatedwith providing
indigentdefenseservices.Recoupmentcollectionsorderedby thecourtarereturnedto thecounty
in which they wereorderedto help supplementthecountyassessment.

Final Report of the Blue Ribbon Group on Improving Indigent Defense in the 21" Century
Prepared by The Spangenberg Group, 1001 Watertown Street, West Newton, MA 02465, 617 969-3820
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The percentageof alternativerevenuefunds Kentuckyraisesand dedicatesto indigent
defenseranksamongthehighestin thenation. In FY 1998, 15.2%ofall fundsfor indigentdefense
camefrom thesealternativerevenuesources. While this effort is laudatory, it is important to
recognizethat supplementalalternativerevenueis not a replacementfor adequategeneralfunding.
Indigent populations by definition do not have adequatefunds to self-finance government
providedservices,andtherewill alwaysbe a percentageofindigent defendantswho simplycannot
afford to payadministrativefeesorothercourt costs. Webelievethat Kentuckyhasachievedan
impressiverateofalternativerevenue,but that theCommonwealthmustbe realisticin recognizing
this sourceof fundsis strictly limited.

The SpangenbergGroup views the DPA as a well-managedprogramthat hasmade
impressivestrides despiteits funding struggles. The DPA has recognizedthe importanceof
maintaininghealthy and positive relationshipswith all threebranchesof governmentand has
workedcooperativelywith eachagencyin Kentucky’scriminaljusticesystem. Thishasoccurred
with a clear understandingof the agency’sprimaryresponsibilityto the clients they represent
following courtappointment.

Furthermore,TSGbelievesthatthis administrationhasa senseof theurgencyofmanaging
theagency’sfundson behalfofthe public in an efficient andprofessionalmanner.

Among themany examplesthat illustrate this are thefollowing:

I. The PublicAdvocatehasregionalizedthedelivery of trial servicesacrossthestate;
2. A substantialimprovementhasbeenmadein defendereducation;
3. The DPA has,asin yearspast,beenhighly successfulin the securementof federalfunds,

particularlyregardingByrne grants;
4. Serious attemptshave beenmade by managementto urge the increasedcollection of

additional revenuethrough letters,telephonecalls andvisits to staffandjudges;
5. Substantiallyimprovedcomputerizedmanagementinformationandcase-trackingsystems

are now in place;and
6. The Public AdvocateandtheDeputyPublic Advocatehavespenthundredsofhourson the

road visiting with key leadersin governmentand the criminal justice system, and
explainingin a clearand responsiveway the needsof theagency.

Set out below in summaryform are the report’s findings and recommendations.Full
commentaryis providedin the report.

Findings:

#1 - The Departmentof PublicAdvocacyis a Solid, Efficient, and Well-ManagedProgram.

#2 - TheDepartmentof PublicAdvocacyHasImplementedan ImpressivePlan for the1998-
2000Biennium.

Final Report otthe Blue Ribbon Group on improving indigent Defense in the 21" Century
Prepared by The Spangenberg Group, 1001 Watertown Street, West Newton, MA 02465, 617 969-3820
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#3 - The Department of Public Advocacy is Effective in Indigent DefenseCost Recovery

Compared to Other States.

#4- The Departmentof Public AdvocacyRanks at, or Near, the Bottom of Public Defender

AgenciesNationwide in Indigent DefenseCost-Per-Capita& Cost-Per-Case.

#5 - The Department of Public Advocacy Per Attorney CaseloadFar ExceedsNational

CaseloadStandards.

#6-The Department ofPublic AdvocacyRanks At, or Near, the Bottomof Public Defender

SalariesNationwide for Attorneys at All Experience Levels.

#7 - All Components of the Criminal Justice System Should be Adequately Funded
Particularly Public Defense. Overall the Department ofPublic Advocacyis Under-Funded.

#8-The Department of Public Advocacy is Experiencing Other Effectsof Chronic Under-
Funding.

#9-Without Additional General Fund Revenues,a Deficit will Occur in the General Fund
Account On or Before July 1, 2000.

#10 - The Appellate Branch is Limited in its Ability to Handle theWorkload in the Court of
Appeals and the SupremeCourt.

#11 - The DPA Post-Conviction Branch is Unable to Provide Representationto Hundreds
of Inmates Who Have the Right to Counsel in Kentucky.

#12 - As DPA Moves. Toward a Fully Staffed StatewideProgram, the Demandson the Law
Operations Division LOPS Will Grow Dramatically. Currently, the Number of Staff at
LOPS Will Needto be Expanded During the Implementation of PD21.

#13 - Compensation for Private Bar Members Who are Appointed to Conflict Casesis
Among the Lowest in the Country.

#14 - Department of Public Advocacy Representationin Capital CasesMust Occur at the
Trial, Direct Appeal, State Post-Conviction and Federal Habeas Corpus Level. As the
Numbers of Death Penalty Case Findings Occur and Previous CasesWork Their Way
Through the Four StageProcess,Additional DPA ResourcesAre Needed.

Recommendations:

#1 - Indigent Defenseis a NecessaryFunction of Government, and an Essential and Co
Equal Partner in the Criminal Justice System.

Final Report of the Blue Ribbon Group on improving Indigent Defense in the 21" Century
Prepared by The Spangenberg Group, 1001 Watertown Street, West Newton, MA 02465, 617 969-3820
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#2 - The Kentucky Public Defender SystemCannot Play its NecessaryRole for Courts,

Clients, and the Public in this Criminal Justice SystemWithout a Significant Increase in

Funding.

#3 - The Full-Time Systemshould be completed.

#4 - Higher SalariesShould BePaid to Defendersand Prosecutors;Salary Parity is theGoaL

#5- Loan ForgivenessPrograms Should Be Made Available to Prosecutorsand Defenders.

#6- Full-Time Trial Staff Should Be Increasedto Bring CaseloadsPer Attorney Closer to

the National Standards. The Figure Should Be No More Than 350 in Rural Areas and 450

in Urban Areas.

#7 - The Department of Public Advocacy and the Court of Justice Must Increase their
Efforts to Collect ReasonableFeesfrom Public Defender Clients, Including Considering the

Useof Private Collection Organizations.

#8- Prosecutor and Defender IncreasesShould be Considered when a Judicial Position is
Added.

#9-It is Important that Public Defender Counselbe Available to Children in Juvenile Court
Proceedings.

#10 - It is Imperative that Kentucky ReasonablyFund Indigent Capital Defenseboth at the
Trial and Post-Trial Levels.

#11 - Public Defender Servicesare Constitutionally Mandated while Resourcesare Scarce.
It is Important for all Eligible Personswho want to be Representedby a Lawyer, but only
those who are Eligible to be Appointed a Public Defender. The Court of Justice, and
Especially AOC and DPA are Encouragedto Work Cooperatively to Ensure Appropriate
Public Defender Appointments.

#12 - The $11.7 Million Additional Funding for Each of the 2 Years Is Reasonableand
Necessaryto Meet DPA’s DocumentedFunding Needsas Described in PD21.

If theDPA’s level of fUnding is not increasedto that recommendedby theBlue RibbonGroup,
therearea numberof likely consequences.

The statewidefull-time plan will fail anda largenumberofcountieswill continueto be served
by part-timecontractattorneysunableto assistthejudgesin keepingthe docketmovingand
not providingrequiredcounselto somejuvenile delinquentsandmisdemeanants.

Final Report of the Blue Ribbon Group on Improving Indigent Defense in the 21" Century
Prepared by The Spangenberg Group, 1001 Watertown Street, West Newton, MA 02465, 617 969-3820
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* An evenlarger numberof lawyersand supportstaff will leavetheprogramand seekother

employmentdueto thewoefully inadequatesalariesavailable.

* Full-time public defendercaseloadswill increaseto thebreakingpoint,particularly in cities
suchasLouisville.

* DPA will not be able to provide representation to all indigent defendantsin thestateandwill
haveto developpoliciesregardingcourtsthat they cannotserve.

* Caseswill haveto be retriedbecauseof the inadequacyof counselor the lack of counsel

completely.

* Thecommunitywill be frustrated,aswell asall ofthe criminaljusticeagencies,becausepublic
defenderscannotperform theirrequiredtasksadequately.

* Without substantialadditional funding, there is a likely risk that the Commonwealthof
Kentucky could not adequatelydefenda statewidesystemiclawsuit due to the inadequate
resourcesandoverwhelmingcaseload.

The SpangenbergGroup firmly believes that the requestedamount of $11.7 million is
reasonable,necessaryandrequired. The Public Advocate’sPlan for the 21M CenturyPD2I, and
the work of theBlue Ribbon Group, is one of the most impressiveundertakingsthat TSG has
witnessedover the last 15 years of working in all 50 states. The plan typifies sound and
responsiblegovernment. It is time for theCommonwealthto acceptits responsibilityto provide
substantiallyincreasedfUnds for theDPA througha generalfund appropriation.

Final Report of the Blue Ribbon Group on Improving indigent Defense in the 21" Century
Prepared by The Spangenberg Group, 1001 Watertown 5treet, West Newton, MA 02465, 617 969-3820
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Chapter1

Introduction

In 1972, theKentucky Legislature establishedthe Department of Public AdvocacyDPA,

a statewide entity that overseesthe delivery of indigent defenseservicesin Kentucky’s 120

counties.At its inception,theDPA was acknowledgedby expertsto be a model indigentdefense

programto be emulatedacrossthe nation by statesgrappling to provide the constitutionalLy

protectedright to counsel. Sincethosedays,the DPA, facedwith the constraintsbroughton by

inadequatefunding andburgeoningcaseloads,haslost its preeminencein the field and is now

working to reclaimits positionat theforefrontof quality indigentdefenseproviders.

By statute,the state is responsiblefor funding indigent defensein Kentucky with the

expectationthat thecountieswould contributelocal fundsto augmentthestateappropriation.The

Departmentof Public Advocacymeets its mandateto provide statewideadministrationof the

appointmentof counselat trial in oneof threeways:

1. Throughstaffedregional trial offices. As of May 1999, DPA had 21 regionalpublic defender
trial officesserving71 of Kentucky’s 120 counties.

2. Throughone-yearcontractsbetweenDPA and private attorneysin 47 of Kentucky’s 120
counties.

3. In theurbancountiesofJeffersonLouisville andFayetteLexingtonthroughyearlycontracts
betweenDPA andnon-profit county public defenderoffices. Unlike most of the restof the
state,the two countiesprovidesubstantialfunds to supplementstatefunds for the two offices.

The Departmentof Public Advocacyhasfour divisions, threeof which have defender

responsibilities:

I. The Law OperationsDivision LOPS provides administrativesupport for the statewide
system. These duties include providing caseloaddata and analysis, fiscal information,
technology,recruitment,personnel,payroll, education,grantoversightand developmentand
criminal justiceissues.

2. The Trial Division provides professionallegal servicesto indigentdefendantschargedwith
criminal offensesorjuvenile delinquencyandstatusoffensesin eachcounty in the stateat the
trial level in circuit and district courts. It hassix regional branchesanda CapitalTrial Branch.

Final Report of the Blue Ribbon Group on Improving Indigent Defense in the 21" Century
Prepared by The Spnngenberg Group, 1001 Watertown Street, West Newton, MA 02465, 617 969-3820
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3. ThePost-TrialDivision includesfive branches:thePost-ConvictionBranchwhichrepresents

felonsincarceratedin Kentuckyprisonswho are challengingsomeaspectoftheir conviction;

the AppellateBranch,whichrepresentspersonson their initial appealto KentuckyAppellate

Courts; theCapital AppealsBranch,which representspersonson Kentucky’s DeathRow on

their initial appeal:the Capital Post-ConvictionBranch,which representspersonson death

penaltypost-convictionreviews;and,theJuvenilePost-DispositionalBranch,whichrepresents

juveniles on appealor those who are contestingthe fact, duration or conditions of their

confinementin residctiaitreatmentfacilities-

4. The Protectionand MvncacyDivision is a federallyfundedindependentdivision within DPA

which protectsandpremotesthe rights of Kentuckianswith disabilities throughlegally based

individual and systemicadvocacyandeducation.This Division hasnot beena focusofthe

Blue RibbonGroup’sreview.

There is also an Office of the Public Advocatewhich consistsof the Public Advocate,

DeputyPublic Advocate,andGeneralCounsel.

The Departmentis assistedin its work by thePublic AdvocacyCommission,a twelve

personbody consistingof representativesfrom eachof the three law schools,and members

appointedby the Kentucky SupremeCourt and the Governor. The Commissionrecommends

candidatesfor the positionof Public Advocateto theGovernor, assiststhe Departmentin ensuring

independencethroughpublic educationaboutthe purposeof thepublic advocacysystem,adopts

theannualbudgetfor the Department,andprovidesgeneralsupervisionofthe PublicAdvocate.

Severalefforts havebeentakenby DPA over theyearsto attempt to addressits chronic

under-fundingproblem.In the summerof 1991, DPA contactedthe AmericanBar Association

seekingthe assistanceof The SpangenbergGroup to conducta performanceevaluationofthe

statewidepublic defendersystem.The SpangenbergGroup is a nationally recognizedcriminal

justice researchand consultingfirm specializing in the delivery of indigent defenseservices.

Createdin July 1985 and locatedin WestNewton,Massachusetts,TheSpangenbergGrouphas

conductedresearchandprovidedtechnicalassistanceto justice organizationsin every statein the

nation. Sinceits inception,The SpangenoergGroup hasbeenundercontractwith theAmerican

BarAssociation’sBar Information ProgramBIP, whichprovidessupportandtechnicalassistance

to individuals andorganizationsworking to improvetheirjurisdictions’ indigentdefensesystems.

As the ABA’s primaryprovideroftechnicalassistancerelatingto indigentdefensesystems,The

SpangenbergGroup has worked with judges, bar associations,state and local governments,

Final Report of the Blue Ribbon Group on Improving indigent Defenac in the 21" Century
Prepared by The Spangenberg Group, 1001 Watertown Street, West Newton, MA 02465, 617 969-3820
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legislativebodiesandpublic defenderorganizationsthroughoutthe country. RobertSpangenberg

spentconsiderabletime in 1991 visiting Kentucky undertheauspicesof BIP, and subsequently

wrote a reportwhich raisedmostof themajor issuesthat still face DPA in 1999.

In 1993, theGovernorofKentucky createdtheTask Forceon theDelivery and Funding

of Quality Public DefenderServices. Mr. Spangenbergwasaskedto work with thatgroupand

testified beforethe TaskForce. Not surprisingly,the resultingTask Force Reporthighlighted

manyof thesameproblemsMr. Spangenbergidentifiedduring his previoustrips. The efforts of

the Task Forceresultedin new legislation that providedDPA with thenew alternativefunding

sources,a $52.50DUI fee anda $40.00administrativefee.

In the fall of 1997, Mr. Lewis contactedThe SpangenbergGroup once again to seek

assistancein reviewingtheoperationof DPA andthebudgetplansMr. Lewis hadfor the future.

Mr. Spangenbergand his colleagueMichael Schneidercame to Kentucky in late 1997 to do

anotherassessmentofthe systemstatewideandto reviewDPA’s plan for 1998-2000.This work

concludedwith yet anotherreportby TheSpangenbergGroup repeatingmanyoftheproblemsthat

had by thenbecomechronicandsystemic.

One of the suggestionsthat The SpangenbergGroup madewhich was enthusiastically

sharedby Mr. Lewis was the creationof a statewideblue ribbon commission in Kentucky to

developa plan for the2000-2002biennium. Mr. Spangenberg’ssuggestionwasthat the time for

studywasover and the time for actionhad arrived. This view was baseduponyearsof study in

Kentucky that actually began in the winter of 1980 when Mr. Spangenberg,while at Abt

Associates,performedan evaluationof "The SoutheasternKentucky Public AdvocacyRegional

Project."

Mr. Lewis andhis staff pickedup theball in late 1998 andbeganto createwhat is now the

"Kentucky Blue RibbonGroup on ImprovingIndigentDefensein the2Pt Century." TheBlue

Ribbon Groupconsistsof morethan 20 distinguishedmembersrepresentingall the branchesof

government,the bar andthe community.Membershipof thegroupappearsin AppendixA of this

report. TheBlue RibbonGrouphasadoptedthefollowing missionstatement:
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To addressthe chronicproblemsoftheKentuckypublic defendersystemandpropose
solutionsin light ofnational information andstandards,in orderto createa strategyfor
ensuring an appropriately funded indigent defense systemfor the 21" century.

To assistthe Group in its mission, the DPA contracted with The SpangenbergGroup to

assistthe membersby providing detailedinformation from other statesregardingmany of the

issues.During the past 15 years,The SpangenbergGroup hasworked with task forces and

commissionsin more than halfof thestatesin the country. The SpangenbergGroup hasbeen

retainedon this project through a federal Edward G. Byrne Memorial grant awardedby the

KentuckyJusticeCabinet.

The Blue RibbonGroupmet on threeoccasions.The first meetingwasheld in Frankfort

at theKentuckyBar AssociationHeadquarterson March 5, 1999. The secondmeetingwasheld

in thesameplaceon April 23, 1999,at which time the Blue RibbonGroupvotedon a numberof

recommendations.The final meetingwasheld on May 25, 1999, andthe Groupendorsedthis

report andthe recommendationscontainedin Chapter5.
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Chapter2

Overview: The Stateof Indigent Defensein Kentucky

To understand the state of indigent defensein Kentucky and the needsof the Department

of PublicAdvocacy,it is importantto placetheDPA within thenationalframeworkofthe delivery

of public defenderservicesthroughout the country. Kentucky hashad a long history of

guaranteeingcounselto thoseunableto afford it,2 and, sinceits creationin 1972, theDepartment

of PublicAdvocacyhasbeencontinuallyrecognizedasa statewidepublic defenderprogramwith

strong leadershipand a numberof important figures known to the national public defender

community. In its infancy, the Departmentof Public Advocacywasseenasone of the better

statewidepublic defendersystemsin the county. Unfortunately, that perceptionis no longer

wholly accuratetodayand thefailure oftheDPA to live up to its ideal is the resultof a long history

of under-funding.

Despite the best efforts of past and presentPublic Advocatesand Public Advocacy

Commissionleadership,the Departmentof PublicAdvocacyhasneverbeena fi.illy-funded state

public defendersystem.Theoriginal legislationcreatingtheDPA contemplatedthatwhenthestate

took over the funding for public defensein Kentucky,mostcountieswould continueto contribute

andsupplementthestatefundsmadeavailablefor their counties.Not surprisingly, like many other

statesin the countrythat haveshiftedfrom stateto countyfunding,no countiesin Kentuckyhave

2 As early as 1948, in Ghoisonv. Commonwealth, 212 S.W.2d 537 Ky. 1948, in a decision predating Gideon v.
Wainwright,372 U.S. 335 1963, the Kentucky Supreme Court held that "common justice demands" that all persons charged with
felonies, including those too poor to hire their own lawyers, are entitled to counsel, Twenty-four years later in Bradshawv. Bail,
487 s.W2d294 Ky. 1972, the Kentucky Supreme Court once again broke new ground, striking down as unconstitutional the
widespread practice by state trial courts of compelling private attorneys to represent indigent defendants without compensation.
In the wake of Bradshaw, the Kentucky Legislature overwhelmingly passed legislation, now codified as KRS Chapter 31,
establishing the Office of the Public Defender- subsequently renamed the Department of Public Advocacy- and charging it with
the responsibility of representing all persons in Kentucky charged with a "serious crime".

Above and beyond the requirements imposed by Section II of the Kentucky Constitution, and by the Sixth and
Fourteenth Amendments to the United States Constitution, KRS Chapter 31 seeks to make good on the promise of Gholson by
ensuring that all indigent persons in Kentucky charged with or detained for "a serious crime" have the right to appointed counsel
"to the same extent as a person having his own counsel is so entitled." KItS Chapter 31 defines "serious crimes" to include
felonies, misdemeanors or offenses where the defendantfaces the possibility of either confinement or a fine of not less than $500.
KItS 31.1101 a. KRS Chapter 31 further guarantees the right to appointed counsel in at least two other situations: I tojuveniles

facing delinquency petitions stemming from conduct that, "but for the age of the [childi, would otherwise be a serious crime" and
juveniles accused of certain status offenses; and 2 to individuals in "[a]ny legal action which could result in the detainment of a
defendant," including involuntary civil commitments under KRS Chapter 202A of the state’s mental health laws, and civil contempt
proceedings as discussed in Lewis v. Lewis,875 S.W.2d 862 Ky. 1993. KRS 31.1 l04a.d. The DPA also handles appellate
and post-conviction cases.
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providedsubstantialcountyfundsto supportthepublicadvocacyprogramwith theexceptionof

Boyd, Jeffersonand.FayetteCounties. This is obviously duein largepart to the fact that the

legislationcreatinghe statefundedprogramdid not mandateexceptfor JeffersonCountythe

countiesto contributeafter 1972.

For some time, Kentucky has relied extensively on alternative revenuesourcesto

supplementstate funding of variousagenciesand now assessesover 50 different fees against

people passing through the state’s justice system. Upon the recommendationof the 1993

Governor’sTask Forceon the Delivery andFunding of Quality Public DefenderServices,any

indigentpersonwho is assigneda public defenderor court-appointedcounselin a criminal case

is now assesseda $52.50administrativefeeunlesstheyareunableto afford it. Revenuecollected

from this fee is placedin a specialtrust andagencyaccountfor useby the DPA. In FY 1998, the

DPA received$691,651from this alternativerevenuesource.

The DPA alsoreceives25%of the$200servicefeeassessedagainstindividualsconvicted

ofdrunkdriving. Additionally, Kentuckyrequireseachcountyto appropriate12.5 centsper capita

of thecountypopulationto a fund establishedto coverexpertwitnessfeesandothercomparable

expensesassociatedwith providing indigent defenseservices. Kentucky courts also assess

recoupmentchargesagainstindigentdefendants.While revenuefrom the administrativeandDUI

feesarereturnedto the DPA, recoupmentcollectionsare returnedto the countyindigentdefense

systemdefenderorcontractin which the recoupmentwasordered.

Kentucky is amongthe most successfulof all the statesin the collection of alternative

sourcesof revenue. Kentucky collects more revenuefrom defendantsthan any other state.

Kentuckycollectsmore on theadministrativefeeper capitathanany otherstate.

Unfortunately, the supplementalmoniesavailablefrom the alternativerevenuesources

havenot solvedthe funding needsoftheDPA. Additionally, alternativerevenuesourcescannever

be adequatelybudgetedfor. The result is that indigent defensein Kentuckyremainsin a crisis.

Kentuckynow ranksamongtheworst in thenation in the following threepublic defenderservices

key indicators: indigent cost-per-capita;indigent defensecost-per-case;and, public defender

salaries. DPA employeesare underpaidcomparedto CommonwealthAttorneys, and the low

salarieshaveled to high turnoverrates. The DPA continuesto experiencetheeffectsof chronic

under-funding. The expenditure history of the DPA since 1981 is detailed on Table 2.1.
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Departmentof Public Advocacy Expenditure History
Without Protection & Advocacy Dtvisiou

EIS GinS Ftmds % China. Mmcv FtmS % China. FederalFunds % Chince FIscal Cciii
Cattedo,*

TotS Funds % China.

1981 $3,802,500 0.00% $49,700 0.00% $862,900 0.00% $4,715,100 0.00%

1982 $4944800 30.04% $55,000 10.66% $46,300 .9463% $5,046,100 7.02%

1983 $5,581,800 12.88% $100A00 82.55% 0 -l00% $&68Z200 12.61%

1984 $6,168,600 10,52% $75,600 -24.70% 0 0.00% $6,244,400 9.89%

1985 $6,225,000 0.91% $148,400 96.30% 0 0.00% $6,373,400 2.07%

1986 $6,524,300 4.81% $141,900 -4.38% 0 0.00% $6,666,200 4.59%

1987 $7,163,700 9.80% $200,500 41.30% 0 0.00% $7,364,200 10.47%

1988 $8,015,500 ¶1.89% $220,300 9.88% 0 0.00% $3,235,800 ¶1.54%

1989 $8,294,600 3.48% $291,700 32.41% $21,600 0.00% $8,607,600 4.52%

1990 $t601,700 3.70% 5393,500 34.90% $192,600 791.67% $9,187,800 6.74%

1991 $9,925,700 15.39% $388,600 -6.33% $219,500 13,97% $10,513,800 14.43%

1992 $9,973,000 0.48% $818,600 67.82% $411,800 87.61% $11,003,400 4.66%

1993 $10,009,800 0.34% $509,000 -17.72% $362,800 -11.90% $1,265,300 $12,143,900 10.36%

1994 $10,212,100 2.05% $594,200 16.74% $372,000 2.54% $1,294,700 $12,473,000 2.71%
1995 $11,777,800 15.33% $683,000 14.94% $402,400 8.17% $1,259,200 $14,122,400 13.22%

1996 $12,229,900 3,84% $1,852,800 171 27% $235,100 41.58% $1,383,200 $15,701,000 11.18%

1997 $12,871,600 5.25% $2,970,900 60.35% $45,400 -80.69% $1,447,200 $17,335,100 10.41%

1998 $13,256,600 2.99% $3,975,000 33.80% $72,100 58.81% $1,358,700 $18,662,400 7.66%

1999’ $16234200 22.46% $3,481,200 -12.42% $165,600 129.68% $1,679,300 $21,560,300 15.53%

20001 $16,767,100 3.28% $3,815,600 9.61% $1,066,600 544,08% To Be
Determined

$21,649,300

This table sets out total expendituresfor DPA except those for the Protection and

Advocacy Division from FY 1981-1998. Figures for FY 1999 and FY 2000 are projected

expenditures. The increasefrom FY 1991-1998for general fund and agencyfunds totaled

$6,937,300.Of this increase,$3,606,400was from increasedrevenue.During that sevenyear

period, the increaseof generalfundswas less than$480,000per year.

Therestof this reportdetailsmethodology,our findings andrecommendations.
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Chapter3

Methodology: Indigent DefenseState-By-StateComparisons

Whenassessingthestateof an indigentdefenseprogram,The SpangenbergGroup looks

to similar indigent defensesystemsacrossthe country with which to compare the program.

Making comparisonsbetweenvariousindigent defensesystemsis an imperfectscience,dueto a

wide numberof variables. Among the most importantvariables to considerin state-by-state

indigent defensecomparisonsarethe following:

* Whetherthe systemis fhndedentirelywith statefunds,entirely with county funds,
or a mixture ofboth.

* Whetherthe systemis organizedat thecounty, regional,or statelevel.

* Whetherornot the statehasthedeathpenalty.

* Whetherthe systemhasa centralizedorganizationresponsiblefor statewidedata
collection, oversight,andlor policy making.

* The types’andpercentagesof caseshandledby variousprovidersin the state. For
example,doesa specific programhandleappealsor deathpenaltycases?What
percentageof the total indigent defensecaseloadis madeup of lesstime consuming
casessuchasmisdemeanoror traffic cases?

* The rateof payfor court-appointedcounselin the state.

* The populationof the state.

* Theway in which programsdefine,andthereforecount, cases.Different programs
define casesby charge,by indictment, by defendant,by assignmentand by
disposition.

* Theavailability of complete,up-to-dateandreliabledata.

In an attemptto compareexpenditures,caseloadsandsystemsin statessimilar to Kentucky

we haveusedthefollowing criteria:
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* ‘States in proximity to Kentucky;

* Stateswith statefundedsystems;

* Stateswith public defenderprogramsorganizedandadministeredatthestatewidelevel;

* Stateswith regionalpublic defenderoffices;

* Statesthat havethedeathpenalty;and/or,

* Statesthat collectreliabledataat thestatewidelevel.

Thestatesthat we choseas surroundingstates3are: Indiana,Missouri, Ohio, Tennessee,

Virginia andWestVirginia no deathpenalty. Statesthat meetthe othercriteriaare:Colorado,

Connecticut,Delaware,Florida, Iowa no death penalty, Kansas,Massachusettsno death

penalty,Minnesotano deathpenalty,New Jersey,New Mexico, North Carolinano statewide

organization,OklahomaandWisconsinno deathpenalty. A brief discussionon how eachof

thesestatesprovideindigentdefenseservicesappearsin AppendixB ofthis report.

Once the samplestateswere identified, The SpangenbergGroup conductedtelephone

interviewswith representativesof statepublic defenderprograms,AdministrativeOffices of the

Courts, andstatewide’indigentdefensecommissionsin eachstatechosen.Thoseinterviewedwere

askedto provide: the total statewidenumberof indigentdefensecaseshandledin fiscal year 1998;

a breakdown of the statewide indigent defensecaseloadby felony, misdemeanor,juvenile

delinquencycases,juvenile dependencycases,appeals,capitalandpost-convictioncasesandother

cases;the total statewideexpenditurefor indigent defenseincluding public defenderprograms,

court-appointedcounselandcontractdefendersin fiscal year 1998; the portion of the indigent

defenseexpenditureprovidedby thestate;the indigentdefenseexpenditureprovidedby counties;

and, the total amountof moneygeneratedfor indigentdefenseprogramsthroughadditional,non-

generalhind revenuesourcesin fiscal year 1998. In someinstances,completeFY 98 datawasnot

yet available;whenthis occurredFY 97 datawas obtainedinstead.

The resultsof our comparisonsurveysare discussedat length in the following chapter.

Illinois trial-level indigent defense services are county-funded and centralized data is not available. Thus, we
excluded Illinois from this study.
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Chapter4

Findings

All too frequently,whenreportsare written or studiespreparedon governmentagencies,

thefindings are simply a laundrylist of all thethingsthat are wrongwith theprogram. This set

of findings will begin by highlighting themanypositive attributesof theDepartmentof Public

Advocacyasviewedby The SpangenbergGroup in May 1999.

The following is a list of the major findings that the Blue Ribbon Group addressedin

preparinga seriesof recommendationsfor "Improving IndigentDefensefor the2I’ Century"in

Kentucky.

Finding #1: The Department of Public Advocacyis a Solid, Efficient, and Well-
Managed Program.

Overthepastyear,andparticularlyoverthepastseveralmonthsduring the life oftheBlue

RibbonGroup,The SparigenbergGrouphashada uniqueopportunityto observeand work with

the PublicAdvocateandhis top administration. First andforemost,theDPA hasrecognizedthe

importanceof maintaininghealthyandpositive relationshipswith all threebranchesofgovernment

andhasworkedcooperativelywith eachagencyin Kentucky’scriminaljustice system. This has

occurredwith a clear understandingof the agency’sprimary responsibility to the clients they

representfollowing courtappointment.

Furthermore,we believethat this administrationhasa senseof the urgencyof managing

theagency’sfunds on behalfof the public in an efficient andprofessionalmanner.

Among themanyexamplesthat illustratethis arethefollowing:

* The PublicAdvocatehasregionalizedthedelivery of trial servicesacrossthestate;

* A substantialimprovementhasbeenmadein educationwith the addition of an assistant
trainerwho focuseson juvenile litigation andeducationof full-time andcontractstaff;

* Increasedemphasison activecoachingof staff to improverepresentationof clients,through
casereviews, performanceagreements,regular coaching,twice per year evaluations,
quarterlyleadershipeducationfor supervisorsandfuture leaders;
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* TheDPA has,as in yearspast,beenhighly successfulin the securingof federal funds,

particularlyByrnegrants;

* Serious attemptshave been madeby managementto urge the increasedcollection of

additional revenuethroughletters,telephonecalls andvisits to staffandjudges;

* A substantiallyimprovedcomputerizedmanagementinformationandcase-trackingsystem
are now in place;and,

* ThePublicAdvocateandtheDeputyPublic Advocatehavespenthundredsofhourson the
roadvisiting with key leadersin governmentandthecriminal justice system,explaining
in a. clearandresponsiveway theneedsof the agency.

Finding #2: The Department ofPublic AdvocacyHas Implemented an ImpressivePlan for
the 1998-2000Biennium.

The successof theDPA in convincingtheGovernorandlegislatureto increasethebudget

of theagencyby some$4.6 million for the currentbienniumis impressive. It is impressivenot

only for its accomplishments,but alsofor the designandpriorities setout in theoriginal budget

requestand for the speedyimplementationof thevarious aspectsof theplan in a timely manner.

Improvingmanagementandefficiencyis a hallmarkof this administrationandwill, we believe,

continueto exist whateverthe resultof thenextbienniumappropriationwill be.

Finding#3: The Departmentof Public Advocacy is Effective in Indigent DefenseCost
RecoveryComparedto OtherStates.

The term "cost recovery"can be confusingsinceit may, in fact,haveseveralmeanings.

For example,"cost recovery" in somejurisdictionsaroundthe countrymay include all of the

following:

* An up-front administrative fee or cost that criminal defendantsare asked to
"contribute" duringthe screeningprocess.Thesefeesmay rangefrom aslittle as$5
to asmuch as $200;

* A promissorynote signedby a defendantor theparent/guardianofjuveniledefendants
beforesentencing;and,

* A court-orderedcost imposedat the time of sentencingcalled "recoupment." This
assessmentis aneffort to recoverall ora portionof thecostof court-appointedcounsel.
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Generallyspeaking,up-front administrativefeesandpaymentson promissorynotesare

collectedprior to sentencing.In somejurisdictions,if a balanceremainson thepromissorynote

at thetime of sentencing,it maybecomepartof the recoupmentorder.

In our experience,thereare severalfactorsthat affect cost recoverycollection rates in

jurisdictionsaroundthecountry:

* The povertyrate;

* Thenumberof defendantsreleasedpre-trial on bail versusthenumberheld in jail;

* Thepercentageof urbanversusrural areas;

* Thenumberofothercourt costsandfeesassessedon the defendant;

* Thepositionofjudges,clerks,defenders,prosecutors,andparoleofficers towardcost
recovery;and,

* Thenumberof additional court appearanceswhich reducethe cost andefficiencyof
thecollection*efforts.

As statedearlier,any indigentpersonin Kentucky who is assigneda public defenderor

court-appointedcounselin a criminal caseis assesseda $52.50 administrativefeewith $2.50 going

to Court Clerks. In FY 1998 the administrationfee was $40. That year, the DPA recovered

$691,651throughtheadministrationfee. This meantthat 3.6%ofthe indigent defenseexpenditure

wasderivedfrom this alternativerevenuesource.Additionally, theDPA receives25% ofthe$200

service fee assessedagainst individuals convicted of drunk driving, and, that same year,

$1,120,711was collectedthrough the DUI fund. Finally, the courts also assessrecoupment

chargesagainstindigentdefendants.Recoupmentcollectionsarereturnedto the countyin which

the recoupmentwas ordered.Kentuckycountiescollected$995,582throughrecoupment.In total,

14.7%of Kentucky’s indigent defensecostswererecoveredin FY 1998 throughnon-generalftrnd

revenue. At almost 15% of the total DPA budget,Kentucky’spublic defenderprogramis more

dependenton alternativerevenuethan any other statepublic defenderprogram.
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Ofthetwelvesamplestatesthat collectan administrativefee,eightwereableto give us a

figure for the total amountofrevenuecollectedColorado,Connecticut,Florida,NewJersey,New

Mexico, Oklahoma,South Carolina, Tennessee.Only one of the nine Florida: SI,!00,000

collectedmore than Kentucky. Florida has a populationthat is over threetimes larger than

Kentucky. Additionally, Kentucky’spovertyrate17.9%is higherthan Florida’s.

Table 4.1

Comparison of Administr ation FeeCollections

State I
Poverty

Rate

!!!1
FY 1998I Funding

FY 1998 AdministrativeFee
Fee Revenue Revenue Recipient

-

¾ of Funds from Fee

KY

FL

17.9% $l9,023,723 $40 $691,651 DPA 3.6%

15.2% $123,593,616 $40 $1,100,000 IndigentDefenseFund 0.9%
TN 14.7% $35,817,993 $50 $600,000 General Fund 1,7%

5NJ 8.7% $57,295,000 $50 $211,555 State Public Defender 0.4%

CO 10.4% $29,289,326 525 $208,500 GeneralFund 0.7%

SC 15.7% $13,948,430 $25 $150,203 Office of IndigentDefense 1.1%

6NM 20.2% $17,956,300 $10 $114,683 Public DefenderAutomation Fund 0.0%
7CT 8.3% $23,096,382 $25 $87,885 State Public Defender 0.4%

OK 18.2% $19,226,832 $40 $40,000 PubLic Defender&Courts 0.2%

Kentuckyhasthehighestadministrativefeecollectionrateper capitaofany ofthesestates

$0.18. The only otherstatethat hasa collection per capitacostover SO. 10 is Tennessee$0.11.

Five statescollect$0.05 per capitaor lessthroughtheir administrativefeeprogramsColorado,

Connecticut,NewJersey,Oklahoma,andSouthCarolina.

4TheFY 1998 fundingfigure for Kentucky includesexpendituresof DPA aswell as expertfundsavailablefor private
court appointedcounsel,but not administeredby DPA. This figure wasusedin orderto compare,in areliableway, total indigent
defenseexpendituresin otherstatesthatappearin this report.

‘1997 figures. 1998 figuresunavailable.
61997 figures. 1998 figuresunavailable.

FYI 998 funding figure on this chartrepresentstheexpenditurefor the State Public Defenderonly and
doesnot includeexpendituredatafor the state’sassignedcounselprogram. All revenuefrom CT’s $25 fee returnsto the state
public defenderand thus we felt it is more appropriateto use the public defenderexpenditureonly for this chart. In 1998,
Connecticutspentapproximately$10 million on assignedcounselstatewide. Futurecharts in this report include theassigned
counselexpendituredata.

Final Report of the Blue Ribbon Group on Improving Indigent Defense in the 21" Century
Prepared by The Spangenberg Group, 1001 Watertown Street, West Newtun, MA 02465, 617 969-3820

20



THE ADVOCATE Volume 21, No.4, July 1999

Table 4.2

Administration FeeCollectionsPer Capita, FY 1998

State Population Administration Fee Revenue Collection Per Capita

KY 3,833,723 $691,651 $0.18

TN 5,319,654 $600,000 $0.11

FL 14,339,723 $1,100,000 $0.08

NM 1,713,407 $114,683 $0.07

CO 3,822,676 $208,500 $0.05

SC 3,698,746 $150,203 $0.04

NJ 7,987.933 $21 1,555 $0.03

CT 3,274,238 $87,885 $0.03

OK 3,300,902 $40,000 $0.01

Discussionsat one ofthe Blue Ribbon Group meetingssuggestedthat oneanswerto the

under-fundingof the Departmentmight be to try to increasethe percentageof defendantswho

contribute,either throughthe administrativefee, the DIJI fund or recoupment. It is our strong

belief that theserevenuefunds are virtually tappedout. In fact, there are over 50 legislative

requirementsfor court fees,costs,restitution,fines, etc.,havingto do with criminal andcivil cases.

In many cases,indigentdefendantsare orderedto pay severalof thesecosts,someof which are

mandatedby statute.

In lookingat alternativerevenuecollectedin variousstatesfor theuseof public defense,

onefigure is seldomcalculatedandthat is the cost oftherevenuecollection. Few, if any states

haveattemptedto calculatewhetherthe net revenuebroughtin by theseprogramswind up asa

profit or a loss. Basedupon work that we havedone in the areaof alternativerevenue,it is our

belief that it would not be wise to attemptto collect from additional defendantsto raise the

alternativerevenuesourcebecausethe cost to do that would likely exceedthe actual revenue

brought in.

Perhapsmore importantly, Kentucky is alreadyat the top of the list of comparablestates

when it comesto alternativerevenuecollections.With 15% of its fundsfrom alternativerevenue,

Kentucky is in the top two statesregardingcollection ratesfor all typesof alternativerevenue
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sources. Only South Carolina44.7% rankshigher.8 SouthCarolinahasa lower poverty rate

thanKentucky 15.7%, as comparedto 17.9%, and relies upon alternativerevenueas its

primary sourceof indigentdefensefunding.

When assessingpercentageof funds which come solely from an administrative fee,

Kentucky ranksfirst, with 3.7% of its budgetderivedfrom its fee. No otherstateevencomes

closeto this rate; Tennesseeis nextwith 1.7%.TheKentuckyadministrativefee alsobrings in

more revenueper capita$0.18 than do any otherstateswith suchfees.

Of course,all of this goodnewsis temperedby thefact that, despitethe tremendouswork

of the DPA administration,we believethat furthermajor efficienciesare not possiblewithout

substantialadditional funding. The restof our findings detail the strainimposedon the agency

throughunder funding. Publicdefensein Kentucky,whenmeasuredby per capitaexpenditures,

cost-per-case,averagecaseloadsper full-time equivalentattorney, public defendersalariesand

other measures,hasbeenslipping downthe ladderfor over a decadecomparedto othersimilar

states.

Finding #4: The Department of Public AdvocacyRanks at, or Near, the Bottom of Public
Defender AgenciesNationwide in Indigent DefenseCost-Per-Capita & Cost-
Per-Case.

Table4.3 comparesthe indigentdefensecost-per-capitafor FY 1998andFY 1997. Of the

14 statessurveyedwho providedFY 1997 information,Kentuckyrankedninth in populationsize

of the samplegroup, yet secondto last in total dollars spenton indigent defense. As a result,

Kentuckyrankedlast in indigentdefensecost-per-capita$4.28. Theonestatethatspentlessthan

Kentucky on indigent defensein FY 1997Delaware:56.624million, spentmore then twiceas

much per capitaon indigent defense. The two statesclosestin population size to Kentucky

Colorado:3.822million, andMinnesota:4.657 million, respectivelyexpended59% and 147%

moreon indigent defensethanKentuckyColorado: $26.4million; andMinnesota:$41 million.

Coloradospent$2.64more per capitaon indigent defense$6.92, while Minnesotaspentmore

In South Carolina, legislationhasaddedasurchargeon all fines in criminal casesin GeneralSessions,Magistrateand
MunicipalCourts, of which acertainpercentageis mandatedfor public defense.This is why thepercentageof revenuefunds for
indigentdefenseis so high in thatstate.
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thantwiceasmuch percapitaasKentucky in FY 1997 $8.80. All of Kentucky’sneighboring

statesthat provided us with FY 1997 data spent more per capita than Kentucky, and one

neighboringstateWestVirginia: $11.17outspentKentuckyby more than 160%on indigent

defense.

In FY 1998, Kentucky increasedits indigent defenseexpenditureby over 14.4%, up to

$ 19.023 million. This raisedthe state’sindigent defensecost-per-capitato $4.90. Despitethe

increase,Kentucky againrankednearthebottom of indigentdefensespending11 of 13 out of

thestatesthatwereableto provideus with completeFY 1998expenditurefigures. Only onestate,

Missouri9$4.61spentlessper capitaon public defenderservicesthanKentucky. Theonly other

neighboringstatein thesampleTennesseespent$1.83moreper capitaon indigent defensethan

Kentuckyin FY 1998.

Table 4.3
IndigentDelenseCost-Per-Capita

FY 1997 Fl 1998

State Population Expenditure Cost-Per- State Population Expenditure Cost-Per-
1996 Capita 1996 Capita

KY’ 3,883,723 $16,627,327 $4.28 KY’ 3,883,723 $19,023,608 $4.90

WV 1,825,754 $20,400,000 $11.17 WI 5,159.795 $62,601,951 $12.13

NM’ 1,713,407 $17,956,300 $10.48 IA 2,851.792 $29,373,684 $10.30

MA 6,092,352 $63,555,000 $10.43 CT’ 3,274,238 $33,096,382 $10.11

DE’ 724,842 $6,624,920 $9.14 DE’ 724,842 $7,047,920 $9.72

MN 4,657,758 $41,000,000 $8.80 MN 4,657,758 $45,108,000 $9.68

NJ’ 7,987,933 $57,295,000 $7.17 FL’ 14,399,985 $123,593,616 $8.58

NC’ 7,322,870 $51,765,903 $7.07 NC’ 7,322,870 $58,622,732 $8.01

CO’ 3,822,676 $26,444,260 $6.92 CO’ 3,822,676 $29,289,326 $7.66

VA’ 6.675,451 $43,271,804 $6.48 TN’ 6,675,451 $35,817,993 $6.73

CT’ 3,274,238 $20,814,611 $6.36 OK’ 3,300,902 $19,226,832 $5.82

OH’ 11,172,782 $62,378,131 $5.58 KS’ 2,572,150 $13,701,308 $5.33

IN’

MO’

5,840,528

5,358,692

$25,943,799

$23,169,886

$444

$4.32

MO’ 5,358,692 $24,727,622 $4.61

‘ = DeathPenaltyStates

‘Missouri State Public Defenderreceiveda$3.5 million increasein its FY 1999 stateappropriation.This raisesits costS
per-capitafigure aboveKentucky’s FY 1998 figure.
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Like its cost-per-capitafigures, Kentucky’s indigent defensecost-per-casealso shows

Kentucky lagging behind other statesSee Table 4.4.. In FY 1997, Kentucky provided

representationin 103,209indigentdefensecases.Outof the fourteensamplestatesfor which FY

1997 data was available,Kentucky rankedfifth in numberof caseshandled. Once again,

Kentuckywassecondto last in total statedollars spenton indigentdefense,thusranking lastin

indigent defensecost-per-case$161.10. The only state that spentless on indigent defense

Delawarehada caseloadthat wasover 67.5%lessthan Kentucky’s. Of thethreeneighboring

statesthat provided us with FY 1997 data, two WestVirginia and Indiana had both lower

caseloadsandhigherindigentdefenseexpendituresthanKentucky.Ohio hadan indigentdefense

caseload287,126that was 178% higherthan Kentucky,yet the stateoutspentKentucky by

$56.15 per case. Ohio’sindigentdefenseexpenditurewasmorethanthreeanda halftimesgreater

than Kentucky’s in FY 1997.

In FY 1998, Kentucky’scaseloaddecreasedby approximately1.9% from 103,209to

101,210. This, combinedwith the 14.4%increasein indigent defensespendingthatyearup from

$16.627million to $l9.023million, raisedthestate’sindigentdefensecost-per-caseto $187.96

an increaseof 16.67%.Still, Kentucky ranked last in cost-per-casefor FY 1998. In fact,

Kentucky’s FY 1998cost-per-casefigureremainslessthanall ofthe FY 1997 statesthat reported

thesedata. Missouri, the only statethat spentless thanKentucky per capita in FY 1998, spent

significantly moreper indigentdefensecase$325.22comparedto Kentucky’s$187.96. Thestate

that spent approximatelythe same amount as Kentucky on indigent defensein FY 1998

Oklahoma:$19.2 million hada caseloadthat was41.47%smallerthan Kentucky’s.
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md
Table4.4

igent DefenseCost-Per-Case

FY 1997 FY 1998

State Total Cases Expenditure Cost-Per-Case State Total Cases Expenditure Cost-Per-Case

KY’ 103,209 $16,627,327 $16110 KY’ 101,210 $19,023,608 $187.96

NJ’ 88,343 $57,295,000 $64835 KS’ 24,876 $13,701,308 $550.78

CO’ 65,387 $26,444,260 $404.43 WI 117,075 $62,601,951 $534.72

NC’ 141,488 $51,765,903 $365.87 IA 62,102 $29,373,684 $472.99

MO’ 71,172 $23,169,886 $325.55 CO’ 69,635 $29,289,326 $420.61

WV 62,784 $20,400,000 $324.92 CT’ 85,575 $33,096,382 $386.75

NM’ 59,154 $17,956,300 $303.55 NC’ 154,148 $58,622,732 $380.30

MA 210,120 $63,555,000 $302.47 MO’ 76,034 $24,727,622 $325.22

IN’ 91,886 $25,943,799 $282.35 OK’ 59,24! $19,226,832 $324.55

CT’ 86,505 $20,814,611 $240.62 MN 185,518 $45,108,000 S243.15

MN 177,534° $41,000,000 $230.94 TN’ 151,827 $35,817,993 $235.91

OH’ 287,126 $62,378,131 $217.25 DE’ 35,329 $7,047,920 $199.49

DE’
VA’

33,506
223,132

$6,624,920
$43,271,804

$197.72
$193.93

"FL’ 223,132 $123,593,616 $19393

‘ = Death PenaltyStates

Kentucky,by comparisonwith theseotherstates,hasan overwhelmingnumberof casesto

handle,in somepart dueto the statutoryrequirementgiving the samerights to indigentdefendants

as to a personwith his own counselseefootnote I. The impactof the law hasits greatesteffect

on misdemeanorcases,wherethepercentageof adult misdemeanorcasescomparedto adult felony

casesis almostthehighestof anystatein thecountry. Individual public defendersin Kentuckyare

still handlingin excessof 600casesper yearin manyareasofthestate. Thesecaseloadsarehigher

‘° Minnesota’sFY 1997 caseloadtotalswere unavailable.Figure shown is FY 1996 caseloads.
Florida’s FY1998 data includes assigned counsel cases. Expenditure data for assigned counsel is unavailable. If

assigned counsel expenditure data was available, FL’s cost-per-case would be higher.
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than virtually any other state in the comparisongroup. Although the Departmentof Public

Advocacy has an enormouslyhigh caseloadfor the reasonsmentionedabove,thereare new

requiredcasesfor which they areresponsiblebut did not receiveadditional funding in the 1998

GeneralAssembly. Theseincludeincreasedor newresponsibilitiesin the following areas: pre

releaseprobation;Megan’sLaw; alternativesentencing;juvenile supervisedplacementrevocation

hearings;and, methamphetaminecases.

Severalstatesin our comparisongroupdo nothavethe deathpenalty. If it werepossibleto

calculateexpendituresfor DPA thatdid not includedeathpenaltycostsandcomparethat figurewith

the total expendituresin non-deathpenaltystates,thedifferencein costs-per-caseand costs-per-

capitawould be evengreater.

The lack of funding and overwhelmingcaseloaddoesnot createa problem solely for

indigent defendantswho are entitled to competentcounsel,but also affectsthe whole criminal

justicesystemin Kentucky. The Departmentof PublicAdvocacyin recentyearshasworkedvery

hardwith othercomponentsof the criminaljustice systemto makethe systemmore efficient and

to improvemethodsofprocessingcases. TheDepartmentbelievesthat all ofthecomponentsofthe

criminal justice systemshould be adequatelyfundedand seeksnothing more than balancedand

adequatefunding for the DPA in comparisonto otherKentuckycriminal justiceagencies.

It is true that if casescannotbe movedconsistentlyandefficiently through thecriminal

justice systemto meet legislativerequirements,becauseof the fact that therearenot enoughpublic

defenders,thenthe legilatureandthepublic will becomefrustrated.It is clearthat if therewere a

sufficient numberof public defenderswith a reasonablecaseloadandappointmentsweremadeearly

in theprocess,it would benefit theentire systemandthepublic. If, on the otherhand,thecaseload

remainsoverwhelmingandtherearenot enoughpublic defendersorcompetentcontractattorneys

to handlethecases,inevitablycaseswill be reversedon appealandrequirea secondtrial, whichwill

cost substantialadditional moneyfor the Commonwealth.
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Finding #5: The Department of Public Advocacy Per Attorney Caseload Far ExceSs
National CaseloadStandards.

As long asfunding fails to keeppacewith thegrowing caseloads,public defenderswill

continueto handlemore casesthanthey shouldaccordingto nationalstandards.In responseto the

rising crimerateandchangesin constitutionalrequirementsthroughoutthe criminaljusticesystem

in the last two decades,the American Bar Association ABA has taken a leadershiprole in

developinga setof standardsandgoalsfor eachcomponentof thecriminaljustice system. These

arefound in theABA’s Standards Relating tothe AdministrationofCriminal Justice. Two of its

chaptersaddressthe subjectof indigentdefense. Chapter4 is devotedto the prosecutionand

defensefunctions,and Chapter5 concernstheprovision of defenseservices.

Standard4-1.3eof Chapter4 dealswith the ethicalconsiderationsof thedefenselawyer.

It states:

Defensecounselshould not carrya workloadthat, by reasonof its excessivesize,
interfereswith the renderingofquality representation,endangerstheclient’s interest
in the speedydispositionof charges,or may lead to the breachof professional
obligations...’2

Chapter5 providesa blueprintandsetof standardsfor deliveringdefenseservices. It spells

out in detail the requirementsfor both public defenders,contractors,andprivatelyappointedcounsel

in meetingtheir constitutionaland ethicalrequirements.Standard5-5.3 provides:

a Neitherdefenderorganizations,assignedcounselnor contractorsfor
servicesshouldacceptworkloadsthat, by reasonoftheir excessivesize,
interfere with the renderingof quality representationor lead to the
breachof professionalobligations. Special considerationshould be
given to theworkloadcreatedby representationin capitalcases.

b Wheneverdefenderorganizations,individual defenders,assignedcounsel
or contractorsfor servicesdetermine,in the exerciseof their best
professionaljudgement,that the acceptanceof additional casesor
continuedrepresentationin previouslyacceptedcaseswill leadto the
furnishing of representationlacking in quality or the breach of
professionalobligations,the defenderorganization,individual defender,
assignedcounselorcontractorfor servicesmusttakesuchstepsasmay

2 American Bar Association Standards for Criminal Justice Prosecution Function and Defense Function, Standard 4-1.3
Delays; Punctuality; Workload, p. 1261993.
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be appropriateto reducetheir pendingorprojectedcaseloads,including

the refusalof furtherappointments.Courts should not require individuals
or programs to acceptcaseloadsthat will lead to the furnishing of
representationlacking in quality or to the breach of professional

obligations.’3

While thesestatements,guidelines,and standardsare extremelyimportant,they do not

providespecificguidanceasto what constitutesan excessiveworkloador what lawyersshould do

whenthey havereachedtheworkload limit. Theonly nationalsourcethathasattemptedto quantifr

a maximumannualpublic defendercaseloadis theNational AdvisoryCommissionNAC, which

publishedits standardsin 1973. In that report,Standard13.12on "Workloadof PublicDefenders"

states:

The caseloadofa public defenderattorneyshouldnot exceedthe following: felonies
per attorney per year: not more than 150; misdemeanorsexcludingtraffic per
attorneyper year:not morethan400; juvenilecourtcasesper attorneyperyear:not
morethan200; Mental HealthAct casesper attorneyper year:not morethan 200;
andappealsper attorneyper year:not more than

Commentaryto Standard5-53 of the ABA Standardsreferencesthe public defender

caseloadstandardsdevelopedby NAC, notingthey"have provenresilient over time, andprovide

a roughmeasureof caseloads."t5

While theNAC standardsdo not makespecificrecommendationsfor public defenderswho,

like thosewith theDPA, handlemixed caseloads,it is clearthat theDPA numbersfar exceedthose

contemplatedby theNAC. In FY 1998, attorneysin Louisville handledan averageof 700 cases,

while defendersin Lexington maintainedan averageannualcaseloadof 545. The Spangenberg

Group’s on-site 1997. interviews revealedthat virtually all attorneyscontactedfelt that their

caseloadswere too heavy,thequality ofrepresentationtheyprovidedwasadverselyaffectedby the

size of their caseloads,and that they simply did not have enoughtime to interview all clients,

investigatecases,preparefor trial and draft motions,memoranda,and briefs adequately.This

feeling wascorroboratedby our interviewswith judges.

‘3AmericanBar AssociationStandardsfor Criminal JusticeProviding DeftnseServices,Third Edition, Standard5-53.
Workload, p. 671992.

‘4National Advisory Commission on Criminal Justice StandardsandGoals. TaskForceon Courts, Courts Washington,
D.C., 1973, p. 186. These standards did not include capital cases.

"AmericanBar AssociationStandardsfor Criminal JusticeProviding DefenseServices,Third Edition, p. 72.
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Reducingthe caseloads,therefore,is a stepwhich must be takenin orderto ensurethat

defendersin Kentuckyhavethe timeandresourcesavailableto do theirjobs. Increasingthepublic

defendersystemfinding will enabletheDPA to supportmore attorneys,thus spreadingthecases

moreequitablyamongthedefenders.The DPA hassettargetcaseloadsof 450open casesperyear

per attorneyin urbanareas,and350opencasesperyearperattorneyin rural areas.

Finding #6: The Departmentof Public AdvocacyRanksAt, or Near, the Bottom of Public
Defender SalariesNationwide for Attorneys at All ExperienceLevels.

The SpangenbergGroup comparedpublic defendersalariesin each of Kentucky’s

neighboringstates.In Illinois, public defendersalarieswereobtainedfrom severaldifferentcounty

public defenderprograms. Missouri, Tennessee,and West Virginia all have statewidepublic

defendersystemsin which public defendersadhereto a statewidepay plan. Public defender

salariesvary by countyor regionin Ohio, Indiana,andVirginia. We havetried to presenta sample

of salariesfor thesestates. For Ohio, weusedthesalaryestablishedby thestatePublicDefender

Commission.Indiana’ssalaryfiguresrepresenttheamountspaid to attorneyswith theStatePublic

Defender,an office handlingstatepost-convictionandsomedirect appealcases.

We alsogatheredsalarydatafrom selectedstateswith systemssimilar to Kentucky’s, such

as Colorado,Delaware, Iowa, Kansas,Minnesota, New Mexico, Oklahoma,Tennesseeand

Wisconsin. All ofthesestateshavea statewidepublic defenderorganizationwith a pay plan which

appliesto most, if not all, public defendersin thestate.

Tables4.5 through4.8 presentsalary informationby experiencelevel. Table4.5 depicts

thesalaryfor entry level attorneys.The minimumsalaryfor new public defendersin Kentucky,

$23,388, is the lowest of all the states. The averageentry-level salary in the 23 comparison

jurisdictionsis $32,396,almost$10,000higherthanthesalary in Kentucky. Illinois, the only state

in the samplethathascounty-fundedindigentdefensetrial level representation,on averagestarts

entry-levelattorneysoff at a salarythat is $10,473 abovewhat new Kentuckypublic defenders

earn. In fact, five ofKentucky’s sevenneighboringstatesstartpublic defendersoff with a salary

above$30,000peryear Illinois, Indiana,Ohio, Virginia and WestVirginia.
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Table 4.5

Comparison of Public Defender Salaries: Entry-Level

State Agency Entry-Level Salary

Kentucky Departmentof Public Advocacy $23,388

Colorado StatePublic Defender $34,188

Delaware State Public Defender $37,000 avg.pay

Illinois Cook County Public Defender $35,828

DeKaIb County Public Defender $32,468

DuPageCountyPublic Defender $35,869

McLean County Public Defender $28,000

RockIslandCounty Public Defender $38,000

Will County Public Defender $33,000

StateAppellatePublic Defender $32,250

Indiana State Public Defender $32,578

Iowa State Public Defender $34,132

Kansas Board of Indigent Defense Services $30,810

Minnesota Board of Public Defense $33,777

Missouri State Public Defender $27,504

New Mexico State Public Defender Department $27,695

Ohio Public Defender Commission $35,818

Oklahoma Indigent DefenseServices $26,542

Tennessee District Public Defender Conference $28,416

Virginia Public Defender Commission $39,839
NorthernVirginia

Public Defender Commission $36,032
Except Northern Virginia

West Virginia Public Defender Services $30,000

Wisconsin StatePublic Defender $31,971
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As attorneys build tenurewithin a public defenderorganization,it is expectedthat their

salary levelswill reflect their growing experiencelevels. A DPA attorneywith five years of

experiencecancurrentlyexpectto make$39,289per year. In 41.67%of the otherjurisdictions

surveyed5 of 12,public defenderswith five yearsofexperienceavengeover $50,000per year.

In halfof theotherstates5 of 10, attorneysmaymakeover $60,000peryearwith five yearsof

experience. In Minnesota,public defenderswith only three years of experienceare paid

approximately$49,895in a rangeof $41,095 - $58,694. Only onestatein thesampleKansas:

$38,012paysits public defenderswith five yearsof experiencelessthan Kentucky.

Table 4.6

Comparison of Public Defender Salaries: Senior Non-Supervisory Level’6

State Agency Experience Salary Range Midpoint

Kentucky Departmentof Public Advocacy 5 Years $38,833- $39,744 $39,289

Delaware StatePublic Defender No setdefinition $47,000. $56,000 $51,500

Illinois DuPageCounty Public Defender No setdefinition $43,704-$65,554 $54,629

Rock IslandCounty Public Defender No setdefinition $45,000-$65,554 $55,277

State AppellatePublic Defender 5 Years $39,750 $39,750

Iowa StatePublic Defender 2-5 Years $42,744 . $54,588 $48,666

Kansas Boardof IndigentDefenseServices 5 Years $38,012 $38,012

Minnesota Boardof Public Defense 3 Years $41,095 -$58,694 $49,895

Missouri State Public Defender 4 Years $43,704 $43,704

NewMexico State Public DefenderDepartment 4 or more years $45,614-$68,424 $57,019

Ohio Public DefenderCommission No setdefinition $43,472-$65,582 $54,527

Tennessee District Public DefenderConference 5 Years $42,264 $42,264

Virginia Public DefenderCommission 4 or more years $43,059.$67,227 $55,143
Northern Virginia

Public DefenderCommission 4 or more years $47,072-$73,941 $60,507
Except Northern Virginia

Job classificationsare defined differently by each agency. For purposesof this table, we identified the job
classificationthat would includea seniorattorneywith approximatelyfive yearsexperiencewith theagencyandno experience
outside of theagency.
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Kentucky again rankslast in the surveyedstates when it comesto paying supervisory

attorneys. The midpoint salary for a supervisingattorneyor Office Director with the DPA is

$42,084. Only two otherjurisdictionsDeKaIbCounty, Illinois, andKansaspaysuchattorneys

lessthan$50,000per year. Usingthemidpoint figuresin Table4.7, supervisingattorneysin the

other 14 jurisdictionsmake,on average,approximately$15,900moreper year$58,000annual

salarythan DPA supervisingattorneys$42,084peryear.

Table4.7

Comparisonof Public DefenderSalaries:SupervisoryLevel

State Agency JobDescription SalaryRange Midpoint

Kentucky Departmentof Public Advocacy SupervisingAttorney; $36,984-$47,184 $42,084
Office Director

Colorado State Public Defender "Significant"criminal law $51,880-$69,528 $60,708
experience;Supervisory

Attorney

Delaware State Public Defender No set definition $56,000-$71,000 $63,500

Illinois Cook County Public Defender No setdefinition $69,284 $69,284

DeKaIb County Public Defender No set definition $42,188 $42,I 88

DuPageCounty Public Defender No setdefinition $53,248 - $66,560 $59,904
Will County Public Defender P AssistantPublic Defender $49,567 $49,567

Iowa State Public Defender Supervisesfewerthan 13 $57,012-$72,114 $64,563
employees

Kansas Boardof IndigentDefense 5-9 yearswith agency;Trains $45,084-$47,034 $46,059
Services andassistswith supervision

Minnesota Boardof Public Defense 5 yearsexperience $54,380-$77,669 $66,025

Ohio Public DefenderCommission I level supervisoryattorney $47,944-$71,594 $59,769

Oklahoma IndigentDefenseServices Sf yearscriminal trial $45,317-$63,330 $54,324
Non-Capital Trial Offices experience; 1+ year

managementexperience

Virginia Public DefenderCommission SeniorAssistant $47,072.$73,491 $60,282
Northern Virginia

Public DefenderCommission SeniorAssistant $51,459-$80,339 $65,899
tExcept Northern Virginia

WestVirginia Public DefenderServices Supervisor Low $50,000’s Low
$50,000’s
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The disparitiesbetweenKentucky’spublic defendersandthosein otherstatescontinueto

grow asone’slevel of responsibilityrises. Table4.8 againdepictsKentuckyat thebottomof the

list whenit comesto payingBranchManagersor Trial Office DirectingAttorneys.Thehigh-end

salaryfor Kentuckypublic defendersat this level $52,020is lessthen themidpoint salary of

every other surveyedjurisdiction. Using the midpoint salary figures, Trial Office Directing

Attorneys in severalstatesin the surveyearnbetween$50,000and$60,000per year. In threeother

states,individuals earn between$60,000 and $70,000; severalmore earn between$70,000 -

$80,000;andothersbetween$80,000and$100,000. The Public Defenderof Will County,Illinois

earnsmore thantwice the salaryof a DPA Division Head$108,050. Usingthehigh-endrange

of salaries,Division Directorsin Ohio, Tennessee,Virginia and WestVirginia canmakeat least

$75,000per year -- $22,980more per yearthan thehighestpaidDPA Division Headcanearn.

Table4.8

Comparison of Public Defender Salaries: Division or Office Heads

State Agency Job Description Salary Range Midpoint

Kentucky Department of Public Advocacy Branch Manager $40,776. $52,020$46,398

Colorado State Public Defender Office Headwith 10+ $57,204-$76,656 $66,930
attorneys

Delaware State Public Defender No setdefinition $71,000 $71,000

Illinois DeKaIbCounty Public Defender No setdefinition $53.72I $53,721

DuPageCounty Public Defender No setdefinition $66,500-$83,125 $74,813

McLeanCounty Public Defender No setdefinition $80,000 $80,000

Will County Public Defender Public Defender $108,050 $108,050

Iowa StatePublic Defender Supervisesmore than 13 $65,665 - $82,950 $74,308
employees

Kansas Boardof IndigentDefenseServices Supervisor $51,586-$57,460 $54,523

Missouri StatePublic Defender District Defender $35,544- $76,380 $55,962

Ohio Public DefenderCommission BranchOffice Manager $58,300- $85,400 $71,850

Oklahoma IndigentDefenseServices 5+ yearscriminal trial $52,369-$68,080 $60,225
Non-Capital Trial Offices experience; 5-f year

managementexperience

Tennessee District Public Defender District Public Defender $91,152 $91,152
Conference

Virginia Public DefenderCommission Public Defender $73,491 -$112,145 $92,818
Northern Virginia

Public DefenderCommission Public Defender $80,339-$112,145 $96,242
Except Northern Virginia

WestVirginia Public Defender Services Circuit Public Defender $58,000 - $75,000$66,500

Final Reportof the Blue Ribbon Groupon ImprovingIndigent Defensein the 21" Century
Preparedby TheSpangenbergGroup, 1001 WatertownStreet,WestNewton, MA 02465, 617 969-3820

33

S



THE ADVOCATE Volume21, No.4, July 1999

Thediscrepanciesbetweenthesalariesof Kentucky’spublic defendersandotherattorneys

outsideof Kentucky causea numberof problems for the Departmentof Public Advocacy.

Attorneyswho needto pay off studentloansand/orwant to supporta family will find incentive

to leavethe DPA systemwhenthey discoverthat theymakemoremoneyelsewhere.Currently,

there are 35 DPA attorneysfacing an avengestudentloan cost of $39,000. The DPA had a

statewideturnoverrateof 12% in FY 1998,andattorneylossis evenhigher in theLouisville and

Lexington offices,whereturnoverwas27% and 53%,respectively. Not only doesthisturnover

causemoraleproblemsfor thepublic defenderswho remain,it alsocreatesa drainoftalent which

placesthe DPA in a continualstateof hiring andtraining, andmakesit difficult to maintain a

balancebetweenexperiencedandnewerattorneys.

Finding #7: All Componentsofthe Criminal Justice SystemShould be AdequatelyFundS
Particularly Public Defense.Overall the Department of Public Advocacy is
Under-Funded.

The ratio of fi.inding betweenprosecutionandpublic defensein Kentuckyis approximately

threeto one,which is higherthan in manyothercomparablestates. It is importantto pointout that

in this report that theBlue Ribbon Group is not stating that prosecutionin Kentuckyis over

funded; in fact,just theoppositemaybe true. What we aresaying is that public defenseshouldbe

adequatelyfundedand if comparisonsareto be madewith othercriminaljusticeagencies,that all

expendituresfrom all sourcesbe included. This disparity exists despitethe fact that public

defendersrepresent84% ofthe casesprosecutorsrepresentin circuit court.

In looking at thebudgetof prosecutorsin Kentucky,thereareno expenditurefiguresfor

the substantialamountof resourcesmadeavailableto prosecutorsin Kentuckyby all local and

statelaw enforcementagenciesthroughon-the-sceneinvestigation,crime labsandother sources

of statefunding for prosecution.Furthermore,the prosecutionhastheadvantageofbeingable to

call upon federal resourcessuchas DEA agents,FBI agents,the FederalCrime Lab, etc. The

public defender,on the other hand, doesnot have accessto thesesameresources. Thus the

comparisonof resourcestaking into accounttheseimportantandnecessaryadditional resources

for prosecutionwould be substantiallyhigherthanthreeto oneif theywereable to be calculated,
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As an exampleof this distributionof theavailablemonies,prosecutorswere funded at

approximatelythreetimesgreaterthan werepublic defendersin FY 1998 prosecutorsreceived

$55,840,000,while public defendersreceived$19,023,608.The chartbelow illustratesthis

inequitabledistribution.

Chart 1

FY 1998CRIMINAL JUSTICE BUDGETS, AGENCY PERCENTAGE

Justice
Administration

Criminal Justice 2.74%
Training OPAProsecution3 63%

7 84%

Juvenile Justice’4
9.80%

State Polio>7
15. 26%

* Corrections

*Judiciary

0State Police

0Juvenile Justice

*Prosecution

uCriminal Justice
Training

*Justice
Administration

0DPA

The figures in Chart I are thebudgetedfiguresfor eachofthecriminaljusticeagenciesfor

FY 1998 andnot the expendituresof eachagency.

Thegoalof salaryparity embracesa trend beginningto becomemore commonacrossthe

country,asjurisdictionsadoptan"equalpay for equalwork" mentality. California,Connecticut,

MassachUsetts,TennesseeandWyoming are statesin which public defendersarepaidaccording

to the samepay scalesas prosecutors, In Tennessee,the statewideDistrict Public Defenders

Conferencestruggledwith theproblemof attorneyretentionuntil the implementationof salary

parity in 1994. Raising Kentucky’s public defendersalariesto the level of their courtroom

adversarieswill aid the DPA in its battle againstturnover and the loss of talentedattorneys;

moreover,collaborationbetweenthe two departmentswill ensurethat more equaljusticeoccurs

in the courtroom. Onceagainwepoint out that all componentsof thecriminaljustice systemin

Kentucky be adequatelyfundedandPD21 goesfar to achievethis resultfor public defense.
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Finding #8: The Department of Public Advocacyis Experiencing Other Effects of Chronic
Under-Funding.

The result of under-fundinghas taken its toll on the performanceand morale of the

Kentuckypublic defenders.Thecombinationof heavycaseloadsand low salarieshasresultedin

high employeeturnover. Juvenilerepresentationhas suffered,and perhapsmost importantly,

Kentucky hasfailed to completeits statewidepublic defenderprogram.We believethat it is

importantto furtherdetailmany ofthe effectsof under-funding.

StatewidePublic Defender Program Has Not BeenCompleted:

When Erwin Lewis becamePublic Advocatein 1996, he announcedhis intention to

increasefull-time public defendercoverageto 85% of Kentucky’scounties. According to the

Public Advocate,80 ofKentucky’s 120 countieswill be servedby full-time trial-level officesby

July 2000. By 2004, all countiesshould be coveredby frill-time offices.

Thenumberof contractdefenderprogramsin the UnitedStateshasbeenincreasingin the

pastdecade. As theyhavebecomemore common,concernsregardingtheiradministrationhave

arisen. The AmericanBar Associationhasconcludedthat theycan be an effectivemethodof

providing indigentrepresentation.Theproblemsarisewhencontractsareawardedlargelybased

upon cost. As ABA Standard5-3.2 c states,"The contractingauthority should under no

circumstancesawarda contracton thebasisofcostalone." Theproblemoccurswhen,in theeffort

to submitthe lowestbid possible,potential contractorsdo not allot enoughfunds for their time,

supportservicesandotherexpensessuchas expertwitnesses.A full-time public defenderoffice

canalsooffer stability in indigentrepresentation.Contractorsmay takeon indigentrepresentation

work as a way to gainexperiencein criminal defense,or assomethingto spendtime on while

waiting for their private practiceto expand. Their decisionto end contractingoncethey have

enough experienceor clients can result in a lack of continuity in the provision of indigent

representation.

The contractingsystemin Kentuckyhashad its problemssince it wasmandatedin the

early 1980’s when theassignedcounselprogramwaseliminateddueto the constantlyincreased

costs. While manycontractattorneyshaveperformedoutstandingwork overtheyears,theoverall
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performancehasbeenuneven.Sufficient fundshavenot beenavailablefor manycontractorsto

spendthetime necessaryon eachcaseassigned.Formany,thereis a financialdisincentiveto go

to trial or spendsignificant time on seriousand complexcases. Someconflicts haveoccurred

whencontractorshavegiven more attentionto their private retainedclients thantheir assigned

counselcases.In addition, little educationis requiredfor the contractattorneysandmanyhave

complainedthat they havehadtroubleobtainingexpectsor investigatorsin appropriatecases.

Reportshavcbeenmade by judgesandothersthat, in somecounties,contractorsaresimply

not availablefor ah anpointments, particularly in juvenile delinquencyandminor misdemeanor

cases. This mayanswersomeofthe questionswe haveheardaboutnumbersof indigenteligible

defendantsreceivingno counselin someareasof thestate.

Furtherevidenceof contractordeficienciescan be found whenDPA opensnew public

defendertrial officcs and noticesa sharpincreasein caseloadcomparedto the prior contract

program. Finally, whencontractsexist in 40 or morecounties,it is virtually impossiblefor DPA

to monitor and overseethe performanceof counsel. There is no sufficient supervisoryor

evaluativesystemavailablegiven the funding crisis.

JuvenileRepresentation HasSuffered

Thereis substantialevidencethat becauseof seriousunder-funding,representationin

juvenile delinquencycaseshassuffered. In Decemberof 1995, theChildren’sLaw Center,located

in Covington, Kentucky,conducteda statewidestudy ofjuvenile delinquencyrepresentationto

assessthequality andrecommendaction for improvement. Amongthe findings arethe following:

* The size of caseloadsin someareasof the stateprovidesseriouslimitations on the
ability of lawyers to adequatelyrepresenttheir clients. [Information suppliedby the
DPA for FY 1998 indicatesthat in Louisville, full-time public defendersavenged843
juvenile clientsper lawyer. In Lexington, thecomparablenumberis 1,198juvenile
clientsper frill-time attorney.]

* Contract attorneys, uniike DPA attorneys, do not have adequate educational
opportunities and both groupsare hamperedby a lack of social servicessuch as
researchsupportandacccssto mentalhealthexpertsor socialworkers.
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* Juvenilestoo oftenwaive theirright to counselcompletelyor atvariouscritical stages
of the proceedings. Waiver is occurringat times becauseof the unavailability of
attorneys.

* Juvenilesdo not appearto get adequatetime with their lawyersbefore or during
proceedings.Often counselis notappointeduntil arraignment,evenwherethejuvenile
hasbeendetained.

* Trial representationandmotion practiceappearto be lacking dueto time constraints
andthesomewhatinformal natureof the proceedings.

* Juvenileappellatecasesandotherpost-dispositionalremediesappearto be nearlynon
existent.

In response,DPA included improvedjuvenile representationin their 1998-2000plan. This

hasincludedthecreationof five new DPA officeswith improvedjuvenilerepresentation;seven

newtrial attorneyslocatedin existingregionaloffices;two additional full-time appellatelawyers

specializing in juvenile appellatecasesin the centralFrankfort office; and an assistanttrainer

focusedon educationofjuvenile litigators in contractandfull-time counties.

This commitment,while laudatory,should be viewedasonly the first importantstepby

DPA to addressthe problemson a statewidelevel,

Finding #9: Without Additional GeneralFundRevenues,a Deficit will Occur in the Non-
GeneralFundAccountOn or BeforeJuly 1, 2000.

Thenon-generalfund revenuestreamhasin thepast few yearsfundedover 15% of the

program service delivery for DPA. Currently, this revenue stream comprisedof DUI,

administrative,andrecoupmentrevenuesfunds manyofDPA’s programs,includingstaffoffices

in Covington,Bell, Elizabethtown,andHenderson,Kentucky. It also fundsmuch of thecapital

trial andcapitalpost-convictionwork.

We havestatedpreviouslyin this report that we believeavailablerevenueis considerably

tappedout. Thus, if thecurrentlevel ofrevenuecollectionsis only maintained,DPA’s projection

is that a deficit in theaccountwill occuron orbeforeJuly 1, 2000. This of coursewould addto

thechronicunder-fundingandrequireeitheradditional fundingor a plan to closeprograms.
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Finding #10: The Appellate Branch is LimitS in its Ability to Handle theWorkload in the
Court of Appeals and the Supreme Court.

At thepresenttime,theAppellateBranchhandlesall KentuckySupremeCourt cases. In

FY 1998, 126 ofthosecasescameinto the Department,of which 7 werecapitalappeals.

TheAppellateBranchis only ableto handlea portionoftheappealsenteredin theCourt

of Appeals. The restare handledby of-counselattorneyswho arepaid $25 perhour for out-of-

courtwork and$35 per hourfor in-courtwork. Currentlythereis a maximumallowablepayment

percaseof $850,which can go up to $1,000in a casewith an unusuallylong videotapedrecord.

It is importantto note that theAttorneyGeneral’soffice, responsiblefor theCommonwealth’s

appeal,has26 attorneysin its criminal appellatedivision comparedto only 12 full-time attorneys

atDPA.

It is clearthat an increasedstaffof full-time appellateattorneysat DPA would not only

raisethe overall quality ofdefenserepresentationin theCourt ofAppealsbut wouldalsobe more

cost-effectivethanof-counsel. UnderPD21, theaddition of six moreattorneyswould permitDPA

to handleat leasthalfof all ofthe criminal appealsin theCourt of Appealsandall ofthe Supreme

Court cases.

Finding #11: The DPA Post-Conviction Branch is Unable to Provide Representation to
Hundreds of InmatesWho Have the Right to Counselin Kentucky.

The rights of defendantsin correctionalcentersaroundthe statecan be foundin various

Kentuékystatutesandfederalconsentdecrees.Growingout of prison litigation in Kentuckyhas

come a clearly defined recognition that inmates have a constitutionally protectedright of

"meaningfulaccessto thecourts." Post-convictionattorneysalsoprovide manyhoursof service

to Correctionsby workingwith andhavinginmatelegal aides. Correctionshasrelied heavily upon

DPA to provide monitoringandtraining for their aides.

In additionto achievingreleasein appropriatecases,the attorneys,while in the institution,

give the inmatesa vehicleto pursueremediesand/orproblemsofconfinement;theirpresencegives

inmatesan outlet for addressingcomplaints.
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Post-convictionattorneysarealsoableto assistmanydefendantswho feel their grievance

hasa legal basis,when it may not. The factthat defendantshavereadyaccessto their attorneys

clearlyresultsin somecasesnot beingfiled that otherwisemight find their way to the courtson

apro sebasis. At thepresenttime, the Post-ConvictionBranchis not staffedto provideaccessto

the courts for inmatesbeingheld in county jails asClass D felons or awaiting a prison bed

controlledintake. PD21 providesa reasonableplan which would allow accessto thecourts.

Finding #12: As DPA MovesToward a Fully Staffed StatewideProgram, the Demands on
theLaw Operations Division LOPS Will Grow Dramatically. Currently, the
Number of Staff at LOPS Will Need to be Expanded During the
Implementation of P021.

Themajorfunctionsperformedby LOPS numbermorethan20 andaresetout on page30

of DPA’s "Plan for Delivery of Trial Services,Post-Trial, AdministrativeSupport in the 21

Century,"datedApril 1999.

As part of the plan, DPA proposedto reorganizeLOPS into five branches:Human

Resources,Information Systems,FiscalOperations,Operations,andEducationandDevelopment.

This well-thoughtoUt andnecessaryaction would requiretheaddition of only ninestaff, mostof

whom would be technicalin nature. The reorganizedbranchesandstaffwould be consistentwith

statewidepublic defendersystemsin otherpartsof thecountry.

Finding#13: Compensationfor PrivateBarMembersWho areAppointedto Conflict Cases
is Among the Lowest in the Country.

Compensationto private attorneysin conflict casesis a necessarypart of the overall

indigentdefensesystemin Kentucky. In 1998, the statelegislatureassignedtheresponsibilityof

establishingratesof privatecourt-appointedcounselto tWA. However,funding haslimited the

paymentof conflict representationto anapproximately$300per caseaverage.At this level, many

of theproblemssetout in thesectionon contractingcanbe found in somepartsof the state. To

assurequality of counselandsufficientnumberof conflict counsel,particularly in the rural areas

of the state,increasedfunding for conflict counselmustoccur.
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Finding #14: Department ofPublic AdvocacyRepresentationin Capital CasesMust Occur
at the Trial, Direct Appeal, StatePost-Conviction and Federal HabeasCorpus

Level. As the Numbers of Death Penalty CaseFilings Occur and Previous
CasesWork Their Way Through the Four StageProcess,Additional DPA
ResourcesAre Needed.

Eachcapitalcaseassignedto DPA hasthe potential of being litigated at four separate

levels in the stateandfederalcriminaljustice systems. Thesecasesareamong, if not themost,

complexthat staff will dealwith over time. They alsohavethe potential for exactingthemost

severepenalty that the Commonwealthallows.

DPA haschosen,for the mostpart, to provide representationin thesecasesby full-time,

experienceddeathpenalty lawyers, almostalwaysworking togetherin a centrallocation-usually

Frankfort. PD21 would suggestsomeappropriatereorganization,particularly at the trial level

with two capitaltrial lawyers for eachtrial region. Paymentto private attorneysin capitalcases

would rise to $20,000,still belowmostof thecomparablestatesthat havethedeathpenalty.

It is clearthat the numberofcapitalcasesreachingthestatepost-convictionlevel is on the

rise and will require an increasedstaff. Similar concernsexist at the appellate level.

Representationof capital defendantsin Kentucky is clearly in needof additional experienced

capitalattorneysandotherresources,particularly asthenumberof thesecasesis growing.
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Chapter5

Recommendations

Recommendation#1: Indigent Defenseis a NecessaryFunction of Government, and
an Essential and Co-Equal Partner in the Criminal Justice
System.

Recommendation#2: The Kentucky Public Defender System Cannot Play its
NecessaryRole for Courts, Clients, and the Public in this
Criminal Justice System Without Significant Increase in
Funding.

Without proper funding, public defenders and court-appointed counsel must face ever-

burgeoningcaseloadswithout adequatesupport services. As such, we recommendthat the

Departmentof Public Advocacyreceivea significant increasein fundingto bring Kentucky into

themedianrangeof comparablestatesin regardsto indigentdefensecost-per-caseandcost-per-

capita.

As statedin Chapter4, Kentuckyrankedlast in cost-per-caseout of thetwelvestatesfor

which we obtainedFY 1998 information. Onceagain,Kentuckyrankedsixth in total casesand

eleventhin total expenditure.If the DPA wereto receivean $11.7 million increaseup to $30,723

million, Kentucky would move to numbersevenof the list of comparablestatesin regardto

indigentdefenseexpenditureSeeTable 5.1. Suchan increasewould raisethestate’scost-per-

casefigure to $303.56. This newcost-per-casefigure would only moveKentuckyto ninth on the

list.

Two factorsmustbe consideredin suchan analysis. First, thenewKentuckycost-per-case

figure wasdeterminedusing FY 1998 caseloadswhich are expectedto increasein futureyears.

Second,asthe DPA receivesan increasein indigentdefenseexpenditure,the othersurveystates

too will receiveincreases.As such,Kentucky’sexpenditureincreaseis evenmorereasonable.

The $11.7million increasewill also raiseKentucky’scost-per-capitafigure $7.91. Under

sucha scenario,Kentuckywould move to eighthon the list of comparablestates. This againis

appropriateconsideringthatKentuckywould rank seventhin both populationandindigentdefense

expenditure.
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Table 5.1

Comparison of FY 1998Indigent DefenseCost-Per-Case& Cost-Per-Ca
Assumingan $11.7Million Increasefor Kentucky

-

pita

Cost-per-case Cost-per-capita
State Total Cases Espeiuditure Coat-Per-Case State Po©slatioa 1996 ExpesItars Cost-Per-Capita

KYC 101,210 $30,723,723 $303.56 KY° 3,883,723 $30,723,723 $7.91

projected FY projected 1W
2001 2001

WI 5,159,795 $62,601,951 $12.13KS° 24,876 $13,701,308 $550.78

Wi 117,075 $62,601,951 $534.72 IA 2,851,792 $29,373,684 $10.30

IA 62,102 $29,373,684 $472.99 CT 3,274,238 $33,096,382 $10.11

CO 69,635 $29,289,326 $420.61 DEt 724,842 $7,047,920 $9.72

CT 85,575 $33,096,382 $386.75 MN 4,657,758 $45,108,000 $9.68

NC° 154,148 $58,622,732 $380.30 FLt 14,399,985 $123,593,616 $8.58

MOt 76,034 $24,727,622 $325.22 NCt 7,322,870 $58,622,732 $8.01

OKt 59,241 $19,226,832 $324.55 CO° 3,822,676 $29,289,326 $7.66

MN 185,518 $45,108,000 $243.15 TN° 6,675,451 $35,817,993 $6.73

TN° 151,827 $35,817,993 $235.91 OK° 3,300,902 $19,226,832 $5.82

DE° 35,329 $7,047,920 $199.49 KSt 2,572,150 $13,701,308 $5.33

"FLO 223,132 $123,593,616 $193.93 MO° 5,358,692 $24,727,622 $4.61

th Penalty States* = Dea *
= Death Penalty States

Theconclusionto be drawnfrom thesefigures is thatan increasein theDPA’s funding is

both necessaryandreasonable.Kentuckycurrently ranksat, ornear,the bottomof both cost-per-

caseandcost-per-capitastatistics. Supplementingthe DPA budgetby $11.7 million will bring

Kentuckyup to a morecomparablepositionon thenationalscene,andequippublic defenderswith

the resourcestheyneedto provide competentrepresentation.

Recommendation#3: The Full-Time SystemShould be Completed.

Recommendation#4: Higher SalariesShould Be Paid to Defendersand Prosecutors;
Salary Parity is the Goal.

"Florida’s FY98 data includes assigned counsel cases. Expenditure data for assigned counsel is unavailable. If
assigned counsel expenditure data was available. FL’s cost-per-case would be higher.
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Recommendation#5: Loan Forgiveness Programs Should Be Made Available to
Prosecutorsand Defenders.

Recommendation#6: Full-Time Trial Staff Should Be Increasedto Bring Caseloads
Per Attorney Closer to the National Standards.. The Figure
Should Be No More Than 350 in Rural Areasand 450in Urban
Areas.

Recommendation#7: The Department of Public Advocacyand the Court of Justice
Must Increase their Efforts to Collect ReasonableFeesfrom
Public Defender Clients, Including Considering the use of
Private Collection Organizations.

Recommendation#8: Prosecutorand Defender IncreasesShould be Consideredwhen
a Judicial Position is Added.

Recommendation#9: It is Important that Public Defender Counsel be Available to
Children in Juvenile Court Proceedings.

Recommendation#10: It is Imperative that Kentucky Reasonably Fund Indigent
Capital Defenseboth at the Trial and Post-Trial Levels.

Recommendation#11:: Public DefenderServicesare Constitutionally Mandated while
Resourcesare Scarce. It is Important for all Eligible Persons
who want to be Representedby a Lawyer, but only thosewho
are Eligible to be Appointed a Public Defender. The Court of
Justice,and EspeciallyAOC andDPA are Encouraged to Work
Cooperatively to Ensure Appropriate Public Defender
Appointments.

Recommendation#12: The $11.7 Million Additional Funding for Each of the 2 Years
Is Reasonableand Necessary to Meet DPA’s Documented
Funding Needsas Describedin PD21. * SeeAppendix C.
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Reprint of an
the Louisville

article w
Courier

Ijich appeared in
.hurnal on April

11,1999.’ I

In defenseof public de** fenders
"They are
underfunded,

overvvorked
By RICHARD H. C. CLAY
Special to The Courier-Journal

J
T IS important.to us as a societythat
the least,amongus are treatedwell,
In a nation of Immensepower and
wealth, how we treat the poor, the

imprisoned,the sick, thenaked,is anmdi-
cation of the status of our institutional
soul.

This is even more the casewith poor
peopleinvolvedin the criminaljustice5315-
tern. It is said that howa nation treats its
prisoners- andI would say its poorpeo-
pie charpdwith crimes - can actually
predict t e quality of justice in that na-tion

It ‘is in this light that I write regarding
the Kentucky public defender system.
Kentuckypublic defendersrepresentover
100,000 poor people in our courts each
year. Some of those casesarenotorious:the ‘death penalty or the child
abuse case. Most of them, however, are
quiet cases;small disputesin district court
for example.many involving people withmental ii nessor mental retardation.Al-most one-fifth of them involve children,
All of themareimportantto ourcourt sys-tem, to public safety, andto us as a sod-ety.

The system of providing attorneys to
poor people,Kentucky’s public defender
program, has chronic, underI’ing rob-
iems.TheKentuckyGeneralAisemlr ad-
dressedthe most acute of theseoroblems
In the 1998sessionwhen$2.3 million was
approprlate*Ito Improverepresentationto
juvenizes. This Is

kirmplished
by

establishingfive new I-time Offices in
orderto cover 79 of Kentucky’s 120 coun-
ties 41 countiesarecoveredby part.time
attorneyson contract In order to lower

caseloadsof juvenile
defenders.The citron-
Ic problims remain,
however,andthey
dire.

Chronic underfund-
Ing lii. at the heartof
theproblem.Kentucky
funded Its defender
systemat a little over
$5 per Kentucky .

zen In 1998. In that
same year, we only
spent an average of
$183 for a ubhc de-

fenderto defenda single case.I hisplaces
Kentucky at or near the bottom of all
states in the nation in this area. Our
state’s prosecutorsreceive three times
what Kentucky public defendersreceive
on overall funding. It is Important that
eachpart of the criminal justicesystemis
fundedequitablyandreasonably,andthat
must include a fair sharefor public de-
fenders.

One reasonthesefigures are so low is
that Kentucky’spublic defendersarepaid

so little. Kentucky public defenderscan
earnonl $23,388right out of law school.mis Is tKe loweststartingsalaryof anyof
the seven surroundingstates,where the
startingsalary averages$34,000.The dis
parity is even worse in comparisonto
prosecutors,who are also chronicallyun.
derfunded. There, a full-time common-
wealth’s attorney earns $81,000to start.
me comoarabledirecting attorney for a
public defender’s office earns only
$38,000 to start. Worse yet, many Ken
tucky public defenders have student
loans,whictheycan ill afford to nay. In
arecentstudy, theaveragestudentloanof
Kentucky’spublic defenderswas $39,000.
No wonderthe turnover is high; on the
state level, the annual turnoveris 12 per
cent. In Lexington.the turnoversoaredIn1998 to 53 percent,while in Louisville Itwas 27 percent.Theseare symptomsof avery senousproblem.

A Blue Ribbon Group hasbeenformed
by the Public Advocacy Commission and
the PublicAdvocateto addressthechronic problemsof the Kentucky Public Dc
fendersystem.This taskforce hasheld itsfirst meeting, and at least two meetings
remain. It is Imperativethat thepublic be
aware of the problems the Blue Ribbon
Group is addressin.When it meets in
2000, the Kentucky eneralAssemblyWill
needto focus Its attentionon settingthe
public defendersystemon apropercourse
or the new century.

The writer Is presidentof the Kentucky
BarAssociation,lie Is a parmer in theLou
SAlle firm of Woodward,Hobsonand Fish
ton.

RichardH. C. Clay
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Chapter6

Conclusion

Overthe lastseveralmonths,TheSpangenbergGrouphashadan opportunityto

look at the centraladministrativearm of the Departmentof Public Advocacy to seeif theyare

managingtheirresourcesefficiently andlooking for othersourcesoffunding to add to the general

fund appropriation.We believethat DPA’s leadershiphasdone,andis doing, all it canwith the

limited availableresourcesto improveadministrationandefficiency.Having saidthis, it is obvious

to TheSpangenhergGroupthat therearealso risks involved in thenext bienniumif theDPA’s

level of funding is not increasedto that recommendedby theBlue RibbonGroup. Among these

risks arethe following:

* The statewidefrill-time planwill fail anda largenumberof countieswill continueto
be servedby part-timecontractattorneysunableto assistthejudges in keepingthe
docketmovingandnot providingrequiredcounselto somejuvenile delinquentsand
misdemeanants.

* An evenlargernumberof lawyersandsupportstaffwill leave theprogramand seek
other employmentdueto the woefully inadequatesalariesavailable.

* Full-time public defendercaseloadswill increaseto thebreakingpoint, particularlyin
cities suchas Louisville.

* DPA will not be ableto provide representationto all indigent defendantsin thestate
andwill haveto developpoliciesregardingcourtsthat they cannotserve.

* Caseswill have to be retried becauseof the inadequacyof counselor the lack of
counselcompletely.

* Thecommunitywill be frustrated,aswell as all othercriminaljusticeagenciesbecause
public defenderscannotperform their requiredtasksadequately.

* Without substantialadditional funding, there is a likely risk that theCommonwealth
of Kentucky could not adequatelydefenda statewidesystemic lawsuit due to the
inadequateresourcesandoverwhelmingcaseload.
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The SpangenbergGroup firmly believesthat therequestedamountof $11 7 million i

reasonable,necessaryand required PD2I, andthework of theBlue RibbonGroup,is oneof the

mostimpressiveundertakingsthat TSGhaswitnessedover the last 15 yearsofworking in all 50

states It is soundand responsiblegovernmentat its best In ourjudgement,it is time for the

Commonwealthto acceptits responsibilityto providesubstantiallyincreasedfundsfor theDPA

through
a generalfund appropriation.
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Membership Roster

RobertF. Stephens, Co-Chair
Secretary, Justice Cabinet
403 Wapping Street, Bush Bldg.
Frankfort, KY 40601
502564-7554
fax: 502564-9584

Michael D. Bowling, Co-Chair
1319 E. Cumberlarid
Middlesboro, KY 40965
606 248-4666
fax: 606248-4321

Kim Allen, Executive Director
Criminal Justice Council
Bush Bldg. 403 Wapping Street
Frankfort, KY 40601
502564-3251
fax: 502564- 5244

Scotty Baesler
Wyatt Tarrant and Combs
Lexington Financial Center
Lexington, KY 40507
606233-2012
fax: 606259-0649

Robert W. Carran
Attorney at Law
Taliaferro, Mehling, Shirooni & Carran
1005 Madison Avenue
Covington, KY 41011
606291-9900
fax: 606291-3014

Richard H. C. Clay
KBA President
101 South Fifth Street, Ste. 2500
Louisville, KY 40202
502581-8000
fax: 502 581-8111

Denise M. Clayton, District Judge
600 West Jefferson Street, Division 21
Louisville, KY 40202
502595-4993
fax: 502595-3270

Richard F. Dawahare
2140 Forth Harrods Drive, Ste.
Lexington, KY 40513
606 278-0422
fax: 606514-3298

Laura M. Douglas
Vice President/General Couns
Louisville Water Company
4627 Riverview Avenue
Louisville, KY 40211
502569-3600 ext. 2145
502569-0806

Robert C. Ewald
Wyatt, Tarrant and Combs
2600 Citizens Plaza
Louisville, KY 40202
502589-5235
fax 502589-0309

Jeffrey H. Hoover
State Representative
P. 0. Box 985
Jamestown, KY 42629
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fax502343-5590

Joseph E. Lambert
Chief Justice
Supreme Court of Kentucky
700 Capitol Avenue
Frankfort, KY 40601
502564-4161
fax502564-2665

Robert C. Lawson
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500 S. Limestone
Lexington, KY 40506
606257-1936
fax: 606323-1061
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Secretary
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Frankfort, KY 40601
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State Representative
P. 0. Box 721
Richmond, KY 40475-0721
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fax: 606622-6395

Phillip R. Patton
Commonwealth’s Attorney
221 S. Green Street
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fax:502651-1957

John Rosenberg
Director
Appalachian Research & Defense Fund of KY Inc
28 N. Front Street
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fax:606886-3704

Larry Saunders
President of the Kentucky Senate
Capitol Room 324
Frankfort, KY 40601
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Kathy W. Stein
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606255-4269/fax; 606254-0491

Donald L. Stepner
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40 W. Pike Street
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David L. Williams
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P. 0. Box 666
Burkesville, KY 42717
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Consultant:
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The Spangenberg Group
1001 Watertown Street
Newton, MA 02165
617969-3820

Department of Public Advocacy Staff
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Department of Public Advocacy
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Frankfort, KY 40601
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fax: 502564-7890
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AppendixB
Colorado 1996 Pop.: 3,822,676 No.of Counties:63

The state-funded Colorado State Public Defender provides representationto indigent

defendantsin Colorado from its regional trial officesandcentral appellate office. Conflict of

interest casesarehandledby appointedcounsel who qualify for inclusion on the list of eligible

attorneys maintainedby the state-fundedAlternate Defense Counsel,which is a separate

organizationthat paysprivate court appointedcounselin thesecases. All funds for indigent

defensein Coloradoarestatekinds.

Connecticut 1996 Pop.:3,274,238 No.of Counties:8

Thestate-fundedConnecticutStatePublicDefenderandSpecialPublicDefendersSPDs
- privateattorneyswhocontractwith the public defender to handle conflict and overload cases-

providevirtually all indigentdefenserepresentationin Connecticut. ThePublic Defenderhas
regionaloffices throughoutthestate.

Thereis a capital trial level division andan appellate division. All funds for indigent
defensein Connecticutcomefrom thestate.

Delaware 1996 Pop.:724,842 No.of Counties:3
The DelawareState Public Defenderrepresentsall indigent defendantsin trial and

appellatecases.ThePublicDefenderhasregionaloffices throughoutthestate,andthestatepays
all expendituresfor indigentdefense.Conflict casesareprimarilyhandledby a pool of six private
attorneyswho contractwith thestateto handleconflict cases.The annual,flat-feecontractsare
for $41,000perattorney,not includingwork on capitaland non-capitalmurdercases,which
usually addsanother$20,000peryear. Thecontractprogramis administeredby a circuit court
judge,whoselectsthecontractattorneys.

Florida 1996 Pop.:14,399,985 No.of Counties:67
Floridahas20 publicly electedcircuit public defendersservingthe state’stwentyjudicial

districts. Additionally, thereare five appellatedefenderprogramsthat representindigentclients
in Florid&s five courtsofappeal. In Florida,public defendersalariesarefundedby thestatewhile
thecountiesareresponsiblefor fundingpublic defenderoverheadexpensesoffice space,utilities,
telephone,etc. andthecostof court-appointedcounselin conflict cases.Althougheachpublic
defendermustdevelopan individual budgetfor his orher office, the twentycircuit defendershave
formedtheFloridaPublicDefenderAssociationFPDA, an organizationthatallows thepublic
defendersto work togetherto seekstateappropriationsfor indigentdefenseservicesstatewide.

Thestatealso fundstheCapital CollateralRepresentativeCCR, a statewideentity that
representsindigent inmatesin capital post-convictionproceedingsin stateand federal court.
Originally oneprogramlocatedin Tallahassee,in Octoberof 1997, theCCR wassplit into three
independententitiescoveringFlorida’s northern,centralandsouthernregions.

In additionto stateandcountyfunds,Floridabegancollectinga public defenderapplication
fee from indigent defendantsbeginningin Januaryof 1997. Any accusedpersonor legal guardian
of an accusedminor who files an affidavit declaringindigencyandrequestingrepresentationby
a public defendermustpay a $40feeat the time theaffidavit is filed. Feescollectedare deposited
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into the Indigent Criminal Defense Trust Fund and are to be used to supplementthe state

appropriationfor public defenders.

Indiana 1996 Pop.:5,840,520 No.of Counties:92
Prior to 1992, the only statefunding for indigent defensein Indianasupportedthe Public

Defenderof Indiana,a state-wideentity that representsindigentdefendantsin directappealsand
statepost-convictionproceedings.In 1992,the stateappropriatedfunding for theIndianaPublic
DefenderCommissionIPDC to helpdefray thecost of providing indigentdefenseservicesin
capitalcasesamongthosecountieswhichmeettheIndianaSupremeCourt’s standardsin Criminal
Rule 24. In 1995, the IPDC receivedadditional statefunds and issuedstandardsfor non-capital
cases.Countiesthatenforcecommissionstandardsarereimbursedby the IPDC for 40%ofthecost
of representingindigentdefendantsin non-capitalfelony casesand50%ofthecostofattorney’s
fees,aswell asexpert,investigativeandsupportservices,in capitalcases.

Statefundsalsosupportthe IndianaPublicDefenderCouncil,a stateagencythatproduces
training manuals,publications,a monthly newsletterand providesinformation in an electronic
formatto indigentdefensepractitioners. They also handleall statepost-convictioncapitaland
non-capitalanddirect appealsif requestedby thecounties.

Iowa 1996 Pop.:2,851,792 No,of Counties:99
In Iowa, since 1989, the statehasassumedtheentire cost of providing indigentdefense

services,replacingcountiesastheprimaryproviders. Themovecoincidedwith thecreationof a
state-funded,unified court system. The state public defenderoverseesall indigent defense
payments,including thosefor staffoffices thereare 17 trial-level offices throughoutthestate,
attorneysworking under contractwith the public defenderand attorneyswho acceptcourt-
appointedcases. Thereis alsoa separateappellatedivision within the statewideorganization.
Iowa doesnot havethedeathpenalty.

Kansas 1996 Pop.:2,477,547 No.of Counties: 15
The state-fundedKansasBoardof IndigentsDefenseServicesBIDS is responsiblefor

all indigentdefendantfelony andappealcases,while thestate’scountiesretainresponsibilityfor
funding and providing counselfor misdemeanorandjuvenile cases. BIDS maintainsregional
officesthroughoutthestate,while misdemeanorandjuvenilerepresentationis providedby county
contractdefendersandassignedcounsel.

TheKansasBoardofIndigentDefenseServiceswasallocated$13,798,232for its FY 1999
budget. This is a $131,436reductionfrom its FY 1998budget$13,949,668.TheBoardhopes
to securea supplementalappropriationduring thenext legislativesession.

Massachusetts 1996 Pop.:6,092,352 No. of Counties:14
Massachusetts’state-fundedCommitteefor PublicCounselServicesCPCSoverseesthe

statewideindigentdefensesystem.The public defenderdivision handlesseriousfelony trial and
direct appealcases,andhasoffices in eachofthestate’scounties.All misdemeanorcasesandmost
juvenile delinquencycasesare handledthroughCPCS-administeredcontractswith county bar
advocateprogramswhich utilize privateassignedcounsel.

Massachusettshasa $100 administrativefee, which is administeredby local probation
departments.Themoneycollected , alongwith that producedby recoupment,revertsbackto the
GeneralFund.
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Minnesota 1996 Pop.:4,657,758 No.of Counties:87

All indigentdefenseservicesin Minnesotaarestatefundedandunderthesupervisionof

theBoardof Public Defense,establishedstatewidea numberof yearsago. Eachjudicial district

in Minnesotahasa regionalstateoffice andtheDistrict Defenderis appointedby theBoardasis

theStatePublicDefender.Thestateagencyalsomaintainsan appellatedivision. Thereis no death

penaltyin Minnesota.

Missouri 1996 Pop.:5,358,692 No.of Counties:114

The state-fundedMissouri State Public Defender systemprovides representationto

indigent defendantsin all criminal cases.The State Public Defenderhasthree divisions that

provide representationto indigent defendantsat trial, appealsand in capital proceedings.The

Public Defendermaintains35 regionaloffices to handletrial casesthroughoutthestateandthree
appellateoffices. Thereis also a statewidecapitaltrial unit within thesystem.

NewJersey 1996 Pop.:7,987,933 No.of Counties:21
The state-fundedNew JerseyState Public Defenderis a statewideprogramwhich is

responsiblefor all indictable felony offensesand juvenile delinquencycasesin New Jersey’s
thirteencounty-basedsuperiorcourts, alongwith direct appealsfrom thesecases.The Public

Defendermaintainsregional offices coveringeachof New Jersey’s21 counties,and usesthe
revenuecollectedby a $50up-front fee to offset thecostof providing indigentdefenseservices.

Until recently,the state’scountieswere responsiblefor providing counselto indigent
defendantsat the municipal level in misdemeanorcases.Despitea statesupremecourtdecision
in which thecourtheld that attorneysrepresentingindigentdefendantsin municipalcourt arenot
entitled to compensation,Madden v. Deiran Twp., 126 N.J. 591 1992, in 1997, legislation
establisheda funding mechanismfor thosemunicipal courtswhich did not employ a municipal
public defender.The legislation authorizesthecollection of a waivableapplicationfeeof up to
$200,payableover a four-monthperiod, for individuals seekingtheservicesof a municipalpublic
defender.Fundscollectedthroughtheapplicationfeeare depositedin a dedicatedfund to be used
exclusivelyto meetall costs incurredin providingindigentdefenseservicesat the municipalcourt
level, including thecostof expertinvestigationandtestimony.

New Mexico 1996 Pop.:1,713,407 No.of Counties:33
New Mexico’s state-fundedPublicDefenderDepartmentprovidesprimaryrepresentation

in trial andappellatecasesthroughoutthe state. Approximatelyhalfof the state’scountiesthe
more populousonesareservedby oneof the StatePublicDefenderDepartment’sregionaltrial
offices;private attorneyswho contractwith theDepartmentrepresentindigentdefendantsin the
remainingcounties. Thereis a separateappealsdivision in thePublic DefenderDepartment.

NorthCarolina 1996 Pop.:7,332,870 No.of Counties:100
In North Carolina, the statepays for all indigent defenseexpenditures.Trial level

representationis providedat the local level; eachcountyhastheresponsibilityof organizingits
system.A handfulof the state’s 100 countiesemploythepublic defendermodel while the restuse
assignedcounselorcontractdefenders.Appellaterepresentationis providedby theStateAppellate
Defender.
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Ohio 1996 Pop.:11,172,782 No.of Counties: 88

The Ohio Public DefenderCommissionprovidesdirect representationin mostdirectappeal
and statepost-convictioncases.TheCommissionalsooverseesthedelivery of non-capitaltrial

level servicesthroughoutthestate.Ohio’s countiesmay selecttheir own delivery modelpublic

defender,assignedcounselor contract,andthosecountieswhichcomplywith the Commission’s

standardsareeligible for partial reimbursementfor expendituresin connection‘with theseservices.
Ohio’s indigent defensesystemis fundedthrough a combinationof county and state

monies.As mentionedabove,thestate-fundedPublicDefenderCommissionreimbursescounties

up to 50%of their expenditure,but therateofreimbursementfluctuateseachyear,dependingon

the Commission’sbudget. Generally,,it is between40% and 50% of the amount paid by the
county. This program is supportedin large measureby an $11 assessmenton all criminal

convictionsotherthan minor traffic offenses;theassessmentis addedto thebail premiumof all
defendantswho postbondor atthedispositionof the caseif no bail is posted. Capital casesare

handledby countypublic defendersor appointedcounselat trial andthe Commissionhandles
capitalcasesatthedirect appealand post-convictionlevel.

Oklahoma 1996 Pop.: 3,300,902 No.of Counties:7
In Oklahoma’stwo largestcounties,Tulsa and OklahomaOklahomaCity, the countiesfund
indigent defenseservicesat thetrial anddirectappeallevels. Both countieshavefull-time public
defenderoffices.

In 1991, the Oklahomalegislaturecreatedand fundeda new stateagencyfor providing
indigentdefenseservices,theOklahomaIndigentDefenseSystemOIDS. OIDS,with its five-
memberBoard of Directors, is responsiblefor providing indigent defenseservices in 74 of
Oklahoma’s77 counties OIDS has separate,staffedcapitaltrial, capitaldirect appeal,non-capital
direct appealandcapitalstatepost-convictiondivisions. The majority of non-capitaltrial cases
arehandledby attorneysworking undercontractwith OIDS.

Following the 1997 legislative session,OIDS openedthreenon-capitaltrial satellite
offices, and,in the 1998 legislativesession,receivedfundsto expandoneof thethreeoffices.

Tennessee 1996 Pop.:5,319,654 No.of Counties:95
In Tennessee,with the exceptionof ShelbyCounty Nashville and DavidsonCounty

Memphis, which have their own respectivecounty public defenderoffices funded through a
combinationof stateandlocal monies,the statefundsindigentdefenseandeachjudicial district
hasan independentlyelectedpublic defender.TheTennesseeDistrict Public DefendersConference
overseesthe delivery of indigent defenseservicesthroughoutthe state. Another program,the
Office of the Post-ConvictionDefender,representsindigent defendantsconvictedof capital
offenseswho are seekingstatepost-convictionrelief.

Virginia 1996 Pop.:6,675,451 No.of Counties: 95
In Virginia, wherethe statefully funds indigentdefense;trial andappellaterepresentation

is providedeitherby attorneysfrom 20 regionalpublic defenderoffices servingaboutone-third
of thestateorby appointedcounsel,who handleconflicts from thepublic defenderoffices and
casesfiled in the othercountiesof thestate.

In Virginia thereis a Public DefenderCommissionwhich maintainsdataandoverseesthe
regionalpublic defenderoffices.
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WestVirginia 1996 Pop1,825,754 Noof Counties 55
In WestVirginia, 100%ofthestatewideindigentdefensefundingcomesfrom a general

fund appropnation Since1989, WestVirgInia Public DefenderServicesPDS hasadministered,

coordinatedandevaluatedlocal indigent defenseprogramsin thestate’s31 judicial disiricts. PDS
also provides training and technicalassistanceto indigent defenseproviders and operates an
appellate division to representindigentdefendantsin appellate casesin the supremecourt The
Executive Director of P15 is authorizedto makegrantsto and contract with public defender
corporationsin thosejudicial districts in which thechiefjudge and/orthemajority ofactive local
barmembershasdetermineda needfor apublic defenderoffice. Currently,23 ofWestVirginia’s
55 countiesareservedby 15 public defendercorporations.Theremaining32 countiesrely solely
on assignedcounselto providedrepresentationto indigentdefendants

Wisconsin 1996 Pop5,159,795 Noof Counties72
All indigent defensefunds are state funded in Wisconsin and administeredby the

WisconsinStatePublicDefenderSystemthrougha numberofregionaloffices. Thereis alsoan
appellatedivision for thesystem Wisconsindoesnothavethedeathpenalty
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AppendixC

Blue Ribbon Group Funding Recommendations/InitiativesSummary
2000-2002Biennium

Initiative Est.FY 01
Cost

Est. FY 02
Cost

Est. Biennial
Cost

RevenueFundDeficit $400,000 $400,000 $800,000

JuvenileEnhancement/Completionof Full-Time System
* Expansionof full-time systemto all counties $1,285,800 $1,218,900 $2,504,700
* Caseloadreduction $1,902,000 $1,838,800 $3,740,800
* Infrastructureexpansion $512,600 $494,600 $1,007,200
* AppellateBranchexpansion $307,200 $288,800 $596,000
* Conflict CaseRate increasedto $300percase/Of

CounselRateincreasedto $3,000percase
$294,600 $294,600 $589,200

* Additional Field Office supportstaff $923,800 $855,600 $1,779,400
* Additional Investigatorstaff $102,300 $82,100 $184,400
* Law clerks $50,000 $50,000 $100,000

FundamentalFairnessfor Public DefenderSalaries
* 30% salaryincrease $3,247,900 $3,345,300 $6,593,200
* Loanforgivenessprogram $150,000 $150,000 $300,000

AdequateFunding for CapitalDefense $1,712,300 $1,619,000 $3,331,300

Insured Accessto Courtsfor Adults and Juveniles $447,200 $422,500 $869,700

EquipmentReplacementCycle $394,650 $316,489 $711,139

TOTALS $11,730,350 $11,376,689 $23,107,039
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SUPREMECOURT OF KENTUCKY
Jowu t Luant CHAMBERS, STATE CAPITOL, Fw4w’owr 40601 502 564.4152

CHIt, Juwcs

June10, 1999

HonorableCarol Palmore
Secretary,PersonnelCabinet
200 Fair OaksLane,Suite 516
Frankfort,KY 40601

DearSecretaryPalmore:

For thepastseveralmonthsI haveservedon theBlue Ribbon groupon ImprovingIndigent
DefenseServicesfor the21st Centurycommissionedby thePublicAdvocateandPublic Advocacy
Commission.We havehearddramaticevidencesupportingtheconclusionthatdefendersand their
prosecutorialcounterpartsareunderpaidsignificantly. At $23,388,entry-leveldefendersalariesin Kentucky
areamongthe lowestin the nation,andapproximately$10,000belowthesalariesof defendersin the
surroundingstates. This disparity continuesthroughexperiencelevels,including the mostexperienced
attorneys,supervisingandmanagingattorneys.While this disparityis presentamongFrankfortattorneys,it
hassomeof its most deleteriouseffectsin the field offices,manyof which are in remoteareasofthestate. It
is therethatrecruitingfor low salariedpositionsbecomesthemostdifficult.

A newerphenomenon,thelargelaw schoolstudentloan, alsoposesareal threat for the
recruitingandretentionofcareerdefendersandprosecutors.A recentsurveyrevealedthat DPA had 35
attorneyswith studentloansaveraging$39,000. This canonly exacerbatetheproblemoflow salaries.It also
mustbeexpectedto affect adverselythe ability of DPA andtheAttorney Generalto attractand retain
attorneys.

Othersin the systemlikewise suffer from low salaries.Many attorneysin the field in the
DPA and the Unified ProsecutorialSystemarenot in the merit system. As aresult,salaryincreasesin those
placesarenot automatic,as theyare within thestatesystem. In Louisville and Lexington, for example,
defendersreceivestartingsalariesof only $23,000. Theproblemsof largestudentloansare presentin these
systemsas well. As a result, in 1998,turnoverin thetwo largestpublic defenderofficeswere 27%and53%
respectively.This is a problemthat can only be addressedthroughGeneralFundappropriationsto DPA and
UPS.

This is animportantissue. Publicdefendersand prosecutorsserveaspublic servantsin
essentialpositions. The Blue RibbonGroupendorsedaproposalfor salariesfor theseattorneysto beraised
substantially. I personallysupportthis aswell and ask for yourhelpto makethis a reality.

JEL/dsr
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COMMONWEALTH OF KENTUCKY
JUSTICE CABINET

KENTUCKY CRIMINAL JUSTICECOUNCIL Robert F. Stephens
Paul E. Patton 403 Wapping Street Secretary

Governor Frankiort, Kentucky40601-2638
302 564-3251 Kim M. Allen

Fax No. 502 364-3244 ExecutIve Director

June25, 1999

TheHonorablePaulE. Patton
Office ofthe Governor
700 Capitol Avenue,Suite 100
Frankfort, Kentucky 40601

DearGovernorPatton:

On behalfof themembersof the KentuckyCriminal JusticeCouncil, I am writing to providean
endorsementof items I-Il of the Final Reportof the Blue Ribbon Group, entitled "Improving
Indigent Defensefor the 21*1 Century." The Council receiveda presentationon the findings of
this group at its June 8, 1999 meetingand by majority vote, formally endorsedthe specified
items. The conclusionsof the Blue Ribbon Groupplacetimely emphasison the important role
of indigent defensein Kentucky and the need for a significant increasein funding for the
Departmentof Public Advocacyto bring caseloadsin line with nationalstandards.

As the lorig..rangc planningbody for the state’scriminal justice system,the Kentucky Criminal
JusticeCouncil recognizesthat the inability of any key componentof the system to adequately
perform its function impacts the operation of the entire system and its ability to administer
justice in a fair and efficient manner. In this regard, the Council is aware that chronic
underfirnding has severely limited the provision of indigent defense services across the
Commonwealthandbelievesthat implementationof items I - II representsa critical first stepin
balancingtheallocation ofresourceacrossthe criminaljusticesystem.

I urgeyour strongestconsiderationofthesesuggestedactionsand encourageyou to contactmeif
you have questionsor needanyadditional informationregardingthis endorsement.

S rely,

tepLM1

JusticeSecretary
Chair, Ky. Criminal JusticeCouncil

cc: Ernie Lewis
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Public defendersprovidesignificant tl’he Public Valueof Kentucky Public DefendersIvalue to the people of Kentucky. Anthony
Lewis, New York Times Pulitzer Prize
winning columnist, has observed that ‘The lawyers who make Kentucky’s indigent defense system work are in a
great tradition. They prove what Justice Holmes said long ago: ‘It is possible to live greatly in the law.’" The values
that public defenders provide to the citizens of the Commonwealth add to Kentucky’s wealth in uncommon ways.

1. Fair process that brings results we can rely on in criminal cases is the service defenders provide Kentuckians.

2. Defenders help over 100,000 poor Kentuckians with their legal problems when those citizens are accused of or
convicted of a crime.

3. In the district and circuit courts in all 120 counties and in the Kentucky Supreme Court and Court of Appeals, de
fenders serve the Courts’ need to fully understand both sides of the dispute before the decision is made.

4. Defenders serve the public’s need for results in which they can have high confidence.

5. Defenders serve the citizens we represent by insuring their Side of the dispute is fully heard and considered before
their life or liberty is taken from them.

6. Defenders help children in juvenile court, addressing many of their family, educational, and social problems in order
to help them become productive and law-abiding adults.

7. Defenders help the criminal justice system insure that fairness and reliability is not only what we say but what we
do every day in the Courts of the Commonwealth.




