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LETTER To THE EDITOR...
EdwardC. Monahan July23, 1999
The Advocate
Departmentof Public Advocacy
100 Fair OaksLane,Suite302
Frankfort,Kentucky40601

Dear Ed:
Re: Law DayNote,page31, May 1999 issue

The note abovereferencedcontainsanerror of history.

Thefirst Law Daywasproclaimedby PresidentDwight D. Eisenhower
sometimein the 50’s. He continuedto iddue an annualproclamation
until Law Daywasproperlymemorializedby Congress.

While thereis no objection to giving creditwherecredit is due,thereis
to giving credit which is notdue. PresidentKennedymaywell haveis
suedthe proclamationyou reference,but it was not the first one. The
MadisonCountyBar Associationhas, I believe,observedit every year
sinceits institution.

I am alwaysimpressedwith the qualityof The Advocateand hopeyou
will not removeme from the mailing list solongas I am breathing
breath. Or, as it hasbeensaid "until I’m no longer ableto sit up and
takenourishment." Thanksfor ajobwell done.

Cordially,

CharlesR. Coy
Coy, Gilbert & Gilbert
Richmond, Kentucky

Departmentof Public Advocacy
Education & Development

100 Fair OaksLane,Suite302
Frankfort,Kentucky 40601

Tel: 502 564-8006, ext. 236; Fax: 520 564-7890
E-mail: pheying@mail.pa.state.ky.us

Paidfor by StateFunds.ICES57.375& donations.
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Apologies

In the May issueof The Advocate,we printed an article and failed to
give credit where it wasdue. The article entitled Juvenile Court
Turns 100,But is the Party Over?was reprinted with permission
from Youth Today, a publication of the American Youth Work Cen
ter, 1200 17th St., NW, Washington, DC 20036. Annual subscrip
tions are available for $14.97prepaid.
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"WAIS" NOT, WANT NOT?:
A JURISPRUDENT THERAPY AP
PROACH TO INNOVATIONS IN
FORENSIC ASSESSMENT OF INTEL
LECTUAL FUNCTIONING

I havejust readwith considerableinterestthe article "Capital
Culpability: Daubert NecessitatesRe-Evaluationof Con
demnedPersonswith Borderline Intelligenceas Measuredby
the Weschler [sic] Adult Intelligence Scale- RevisedWAIS
R" published in the May 1999 issueof TheAdvocate.

The contextin which I would like to offer a responseis that of
"JurisprudentTherapy,"an extensionotthe "TherapeuticJu
risprudence"model proposedby ProfessorsDavid Wexler and
Bruce Winick. Whereasthe "TherapeuticJurisprudence"or
TJ perspectiveanalyzessubstantivelaw, legal procedure,and
legal roles to determinewhether their effects are therapeutic,
neutral, or antitherapcutic,the "JurisprudentTherapy" or JT
approachconsidersthe extentto which mental healthscience,
mental health practice, and mental health roles are jurispru
dent, neutral,or antijurisprudent.

The essentialthesis of the previously published article is a
soundone: that WAIS-R IQ scoresare likely to be higher than
WAIS-HI IQ scores,suchthat anyuseof the WAJS-R after the
publication of the WAIS-IlI raises significant reliability and
validity questions,with dramaticallyhigh stakesin the caseof
"close calls" in evaluationsof putatively death-eligibledefen
dants. You will be pleasedto note that I have witnessedyour
attorneysapplying this logic to good effect, on a state-wide
basis, for well over a year.

I am concernedthat some aspectsof this article may inadver
tently contribute to confusion on the part of counsel. For
example,on page40, one finds:

According to the validity studies reported in the Technical
Manual, the mean WAIS-IJI IQ scoresare about 1.2 to 4.8
points lower than the WAJS-RIQ scores [and an average,
scorebetween4.8 and 8.0 loweron the WAIS-JIl] andalmost
identical to the WISC-JJIscores.

According to the Manual, what one studydid find was that for
the WAIS-IlI, the averageVerbal IQ score was 1.2 points
lower, theaveragePerformanceIQ scorewas 4.8 points lower,
and the averageFull Scale lQ scorewas 2.9 points lower, than
their WAIS-R counterparts[pp. 78-79]. One would not want
attorneysto concludethat any given WAIS-Ill Full Scaleor
other IQ scorewould be expectedto be lower thana WAIS-R
IQ scoreby an averageof 1.2 to 4.8 points.

The Manualdoesnotethat scorerangesare "wider at theupper
and lower scorelevels," with the samestudy suggesting,per
hapsmostpertinently,that the "expected"WAIS-Ill Full Scale
IQ score rangefor a WAIS-R Full ScaleIQ score of 70 would
be 65 to 69 [pp. 79-80].

It may be difficult to determinejust what was meant by the

bracketedphrasein the articleexcerptprovidedsupra; perhaps
therewasa typographicalerror in its construction.Later in this
article, one does find the assertion that "[t]he WAIS-R has
consistentlyyielded Full Scale 1.Q. scoresthat are 4.8 to 8.0
points higherthan the older WISC-R andWISC-IH" [p. 411.
In fact, when it comes to comparing the WISC-R with the
WAIS-R, the WAIS-Ill’s Manual refers us back to the old
WAIS-RManual, which containsthe following statementcon
cerningthe onlystudycited in this regard:

The mean IQs on the WAJS-Rand WISC-R are remarkably
similar, with dfferencesof 0, 2, and 1 points, respectively
betweenthe Verbal, Performance,andFull ScaleIQs on the
two scales. [pp. 48-49]

The WISC-III Manual does, however,cite a studysuggesting
that the "expected"WAIS-R Full Scale IQ score range for a
WISC-II1 Full Scale lQ score of 70 would be 71 to 77 [pp.
199-201].

The authorsof the recentAdvocatearticle maintain that "the
Daubert decision absolutelynecessitatesthat all personswho
were evaluatedwith the WAIS-R, yielding results in the Bor
derline range 70-80 [sic], must be re-evaluatedwith the
WAIS-III or other testinginstrument"[p. 41]. Defensecounsel
should bear in mind, however,that "re-evaluation"bears its
own set of complicatingfactors. Considerthe following hypo
theticalsituations:

DefendantA hasjust beentestedwith the WAIS-R. The result
was a Full ScaleJQ of 71. Defense counsel clamorsfor
immediatere-evaluation. Due to practice effects in light of
similarities betweenthegeneralconstructionandsomeidenti
cal items ofthe WAIS-Rand WAIS-JIL the resultingWAIS-Ill
Full ScaleIQ score t 74.

DefendantB wasoriginally testedwith the WAIS-R. Theresult
was a Full ScaleIQ of 69. The Commonwealthmovesfor a
new WAIS-IJIevaluation becauseofsupposed WAIS-Rvalid
ity issues ... what have they got to lose? Having benefitted
from ongoing medical treatment of chronic mental illness,
DefendantB resulting WAIS-Ill Full Scale IQ scoreis 72.

Am I suggestingthat defensecounselshould make a point of
shying away from re-evaluation,or that re-evaluationcannot
ultimately be the best thing that ever happenedto a capital
defendant?Certainly not! Attorneys shouldrealize,however,
that in psychologyas in law, timing canbe everything,and that
argumentscutting one way may somedaywind up cutting
another. It is imperativethat ALL of the circumstancessur
roundingoriginal and follow-up evaluationsbe weighedcare
fully, with input from legal and psychologicalexpertswhere
applicable.

One more conmuent along these lines: a capital defense
attorneywhose client obtainsa WAIS-R Full Scale IQ score of
70 is unlikely to be budged from that score by anything less

Continued on page 5
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Continued from page 4
potentthan dynamite,despiteany amountof urging that scores
from 70-80"must be re-evaluated."

I was particularly takenwith the clever notion that "[b]ecause
the statute is notspecific as to which I.Q. scoreto rely upon, it
could be arguedthat any of the scorescould be used as the
benchmarkscore for determiningwhether a defendantmeets
the requirementofKRS 532.130"[p. 41].

It could alsobe argued,of course,that thestatute’sreferenceto
"significantly subaveragegeneral intellectual functioning"
[emphasis supplied] mandatesthe use of a Full Scale I.Q.
score. Either way, defensecounselmaywish to tread lightly in
this area, given the implications of the frequently voiced
prosecutorial assertionthat it is the Verbal IQ reflecting
vocabulary, information, comprehension,and the like rather
than the PerformanceIQ measuredin part with the use of
pictures,puzzles,and blocks,or somecombinationof the two,
that is really relevant in the forensic context. Imagine the
consternationof defensecounsel faced with this argument,
whoseclient has a Full ScaleIQ of 70, a Verbal IQ of 77, and
a PerformanceIQ of 67!

Thanksto the editorial staffof The Advocatefor publishinga
most interesting, timely, and heuristic article, The authors
clearly have much to say that will contributeconsiderablyto
the ongoingdevelopmentof theseissues. I hopethecomments
provided hereinserve to enhanceattorneydecision-makingin
this regard.*
Eric’ Y. Drogin. iD., Ph.D., ABPP is an attorney and hoard -ccciif ledJorensic’
psvchologtit on the/acuity of the b½ivercity 0/ Louisrille School of Medicine.
He cu,’rentlv chairs the American Bar Association’s Behavioral Science
Committee and the federal Sac .4 ssoeiat,on /leuld, law Section, and
serves on ABA ‘s Commission on Mental and Phvieal Disability Law.

AdvocateArticle Responsecontinues I
More on Mental Retardation

Harwell F. Smith, Ph.D.
Clinical Psychology,Lexington, Kentucky

In a recent issue of The Advocate Vol. 21, #3, May 1999,
MA. Taylor and R.S. Spangler raise some valuable points
regardingtheapplicationof IQ scoresobtainedfrom theWech
sler Adult Intelligence Scale - Revisedto personsundergoing
adjudicationsincethe new WechslerAdult IntelligenceScale-

III was introduced in 1997. The authors note that expert
witnessesare required to presentreliable evidenceand they
argue that once the new WAIS-I1I norms were published,
defendantsevaluatedunderthe WAIS-R norms had an unreli
able measureusedto assesswhetheror not they were mentally
retarded. This would be significant, they argue, in that the
defendantin a capital casebecomes"death ineligible" if the

court determineshe/sheis "seriouslymentallyretarded." Thus
the tendencyof personsto score higher on the WAIS-R than
the WAIS-Ill might result in a WAIS-R evaluateddefendant
being death eligible when he was actually death ineligible
under the more accurateWAIS-III norms. While this distinc
tion is an importantone, the authorsmakeseveral errors in the
article which call for correction. Further,they do not give the
full pictureof thedefinitionof mental retardation.

The authors refer to the introduction of the WAI5-III as
occurring in October, 1997 when in fact the publication date,
accordingto the publisher, was 7/25/97. In fact, the testwas
actuallyavailable for purchaseprior to theJuly date,thoughits
usewas discourageduntil the publicationdate.

The authorsnote,"the WAIS-III maygive a scoreof 1.2 to 8.9
tower than the WAIS-R." In fact, the WAIS-Ill technical
manual notes,"a comparisonof Mean IQ scoresshows that
WAIS-III FSIQ is 2.9 points less than the WAIS-R FSIQ score
and that the WAIS-III VIQ and PIQ are 1.2 points and 4.8
points less than the correspondingWAIS-R scoresrespec
tively" p. 78. FSIQ standsfor Full Scale IntelligenceQuo
tient with V and P standing for Verbal and Performance
respectively. The defenseattorneycannotsimply subtract2.9
points from the obtainedFSIQ on the WAIS-R and know what
the WAIS-III FSIQ would be. However, if such a simple
calculationdoeschangethe defendant’sIQ classification,then
certainlya retestwith theWAIS-III is indicated.

Moving to the larger questionof defining "mental retardation,"
the authors observe that the Social Security Administration
"only requiresa ‘valid verbal, performance,or full IQ of 60
through 70’ along with anotherdisablingfeatureto meetthe
standardfor disability benefits." In fact, under the regulation
cited. 20 C.F.R § 404, Subpart P, Appendix I, the "other
disablingfeature"hasto be importantin itself and must impose
"significantwork relatedlimitation of function" l2.05C. It is
only in the casewhen the claimanthas"a valid verbal, perfor
manceor full scaleIQ of 59 or less" l2.05B that the low IQ
in and of itself is sufficient to satisfy the "mental retardation"
criterionfor receivingbenefits.

While the Social Securityregulationsrefer to intellectualfunc
tioning in the "approximatelylowest 2 percent,"the American
PsychiatricAssociation’sDiagnosticand StatisticalManual -

Fourth Edition refers to "approximatelytwo standarddevia
tions belowthe mean"whendescribingmentalretardation. An
IQ of 70 would be 2 standarddeviationsbelow the meanand
would describe "significantly sub-averageintellectual func
tioning" perthe DSM-IV. In fact, 2.2 percentof thepopulation
falls below 2 standarddeviations FSIQ7O in the normal
curve.

Underthe DSM-IV scheme,mental retardationrequiresthree
things- I "significantly sub-averageintellectual functioning"
and,2 "concurrentdeficits or impairmentsin presentadaptive
functioning in at least 2 of the following areas: communica

Continued on page 6
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Secretary Ronald B. McCloud
Public Protection and Regulation Cabinet

Welcoming Remarks at the 27th Annual
Public Defender Education Conference,June 14, 1999

It’s a pleasureto be here tonight to welcomeyou to the
27°’ Annual Public Defender EducationConferenceon
behalfof GovernorPaulPattonand the Public Protection
and RegulationCabinet.

Governor Pattoncould not be here tonight, but he asked
me to tell you how much he values the work that you do
representingsomeof Kentucky’s poorestcitizens.

Heunderstandshow difficult your jobsare, and he appre
ciates the effort you put forth every day on behalfof the
Commonwealthof Kentucky.

GeorgeWashingtonwrote in a letter to a friend in 1789,
"The administration of justice is the firmest pillar of
government." More than 200 years later, those words
continue to be the hallmarkof the PattonAdministration,
theCabinetand theDepartmentof Public Advocacy.

Public defendersrepresent84% of people in circuit court
- andyourjob is tremendous.Public defendersensure

* that peoplewho are incarceratedareplacedthere fairly;
* that verdictsare reliable;
* that the innocent are freed and the guilty have been
given due proccss;
* and that juveniles, persons with mental illness and
mental retardationare given a voice.

Probably the most important aspect of your job is to
operateasa checkon the police and prosecutorsto ensure
that justice is broughtabout.

Fortunately, the Governor recognizesthe significant role
Public Advocacy plays in his administration as well,
which is why he’s madecriminal law reform one of his
highestpriorities.

In thesummerof 1997, the Governorformedthe Criminal
JusticeResponseTeam, and appointedthe Public Advo
cate and the JeffersonDistrict Public Defenderas two of
its members.
This ResponseTeam madenumerousrecommendations,
which evolvedinto HouseBill 455, the Governor’sCrime
Bill.

There were two notableoutcomesof the Crime Bill - the
creation of the Criminal JusticeCouncil and sentencing
reform.

The changesin sentencinglaws enablenonviolentoffend-

Continued on page 7

Page 6



THE ADVOCATE Volume 21, No. 5, September1999

REMARKS OF CHIEF JUSTICE JOSEPH E. LAMBERT
27thAnnual Public DefenderEducationConference
LOUISVILLE, KENTUCKY JUNE 15, 1999

Last month, I attendedan important and
thought-provoking national conferencein
WashingtonD.C. Also in attendancewere
most of the other state court chiefjustices,
numerous federal trial and appellatejudges,
thepresidentandtop leadershipof American
Bar Association, representatives of the
League of Women Voters, the academic
community, and other public-minded citi
zens. Thekeynotespeakerwas ChiefJustice
Rehnquist. TheconcludingspeakerwasJus
tice O’Conner. Other speakersincluded
Frank Bennack,presidentof the HearstCor
poration, Kathryn Crier of Fox News Net
work, Tony Monro of USA Today, former
GovernorMario Cuomoof New York, and
of course,the irrepressibleArthur Miller. I
mentionsome of the namesof participantsto
help demonstratethe significance of the
topic on which the conferencefocused.

The generalpurposeof the conferencewas
to addresspublic attitudestoward the judi
ciary in America. More specifically, the
purposewas to identify areaswhere public
attitudesmight be negative and to develop
strategiesto counteractthose negativeatti
tudes. The difficulties inherent in this task
were perhapsreflectedin the evolutionof the
conference’sname. Originally, the title of
the conferencewas "RestoringPublic Trust
and Confidencein theJudiciary." Implicit in
this title was an acknowledgmentthat public
trust and confidence had beencompletely
lost. Thattitle waschangedalongthe way to
"Improving Public Trust and Confidencein
the Judiciary." Implicit in this revisedname
was the sensethat public trust and confi
dencehad not beencompletelylost, but cer
tainly had weak points that needed to be
strengthened.Finally the nameevolvedinto
simply, "On Public Trust and Confidencein
the Judiciary." Perhapsthis changeof titles
might reflect a problem which We all know
exists --- the crisis of public confidencein
our legal institutions yet which we are
reluctantto acknowledgeforthrightly and to
addressin a conscientiousand constructive
manner.
As I mentionedearlier, the first major objec
tive of the conferencewas to identify areas
where negativeattitudesexist. Throughthe
years therehave beennumerousstudiesde

signedto ascertainthe stateof public opin
ion with regard to courts and the justice
system. The landmarkstudywas the 1977
"Public Imageof the Courts" surveyby the
National Center for State Courts. At one
time or another,all ofyou haveheardrefer
ences to this study, and those references
reportednegativepublic attitudeswith re
spect to Americancourts. Anothersurvey
was conductedin 1983 by the HearstCor
poration. This survey found that Anieri
canswere largely ignorant about the legal
system;that only a small percentageof the
populationhad participatedin jury service;
and that public opinion about the courts
was strongly influenced by the mass media.
The most recent survey is brand new, hav
ing beenconductedby the HearstCorpora
tion betweenJanuary13 and February 15 of
this year. The populationsamplefor this
latestsurveyconsistedof 1826people:12%
African-American, 13% Hispanic, 72%
white non-Hispanic, and the remainder
classifiedgenerally as ‘other.’ The survey
coveredfour broad areas:public accessto
the courts; timeliness of court decisions;
fairness of judicial decision-making; and
judicial independence,which was com
bined with responsivenessof the courts to
the public and to changing conditions in
society. In general, the conclusion was a
mix of high, mediumand low marksacross
the differing categories. Sometimes there
was broad consensusand at other times
views differed widely according to race,
ethnic group, income and other factors. As
to accessto the courts, the responsewas
generally quite good and therewas broad
consensus. Fully three-fourthsof Ameri
cansbelievedthat courts make an effort to
see that people have adequatelegal repre
sentationand that courts treatpeoplewith
dignity and respect. On the other hand,
only 1 in 3 personsbelievedthat taking a
case to court was affordable and nearly 9
out of 10 saw the cost of legal representa
tion as the main barrierto access. Thus,on
the issueof accessibility,we receivedhigh
marks,exceptas to costs.

On the issueof fairnessinjudicial decision-
making, opinions were sharply divided

Continued on page 8
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Continued/kent page 7
acrossracial lines. While theconsensuswasthat courtsprotect
constitutionalrights and are fair in casedecisions,there was
also an overwhelming belief among African-American and
Hispanic citizensthat the court systemtreats them differently
than white citizens. Although I know that the judicial system
aims at equal treatmentboth systematicallyand on a personal
basis,the factthat thereremainseventheperceptionof unequal
treatmentbeforethe law is disconcerting.

With respectto judicial independence,the study revealedthat
the public doesnot grasp the conceptof separatebut equal
branchesof governmentand that the conceptof judicial inde
pendenceis not widely acknowledged. Seventy-eightpercent
believedthat electedjudges are influencedby campaignfund-
raising,and 40% believedthat judgesare influencedby politi
cal considerations.Thesearedisturbingresults,whetherbased
on ignoranceor cynicism. In this area,we sufferalongwith the
political branchesfrom the view that money influencesout
comesand the resultantmistrust that accompaniesthat view.

As to timeliness of judicial decision-making,the view was
broadlyheld that courtswere overworkedand backloggedto a
point wherethey can’t get anything done. Whethercourts are
responsiveto the communitiesthey serve, the numbersare
simply and clear and disturbing. Two out of three African-
Americans,a majority of Hispanics, and 4 out of 10 whites
believecourtsareoutof touch with their communities.

After thesurveyresults were reviewed,the focusof the confer
enceshifted to identifyingproblemareaswith respectto public
trustand confidencefor which therewere reasonablepossibili
ties of developing strategiesfor improvement. Foremost
amongthe many issuesdiscussedwas the public’s lack of basic
understandingof the judicial system. The conferencepartici
pants viewed this problem as the result of a poor flow of
information from the courtsto thepublic as well as the lack of
school,mediaandother meansto promoteunderstandingof the
justice system. Also awardeda vcry high priority were the
high cost of access to the justice system, particularly with
respectto attorneys’fees, and unequaltreatmentin the justice
systemby virtue of gender,race,ethnicity, and poverty. Other
issuesof prominence were abusesof the adversarysystem,
poor treatmentof jurors, incursionson judicial independence,
and lack of enforcementof time standardsand sanctionsfor
delay. While this list of issuesis far from comprehensivc,
thesewere the issuesdeterminedto be the mostcritical in their
effect on public trust and confidenceas well as those most
amenableto a solution or at least improvement.

While no final report of the conferenceresults has yet been
issued,the principal strategiesdevelopedarejust asyou might
expect. I am confident that you could haveprovided many of
the same strategieswithout having attended the conference.
Nevertheless,justbecausea particularapproachis predictable,
it is so preciselybecauseof the probability that it is accurate.
With respect to the overarchingproblem of lack of public
understanding,the consensuswas that we must improve school

curricula about courts and that judges and lawyers must be
willing to participatein public educationendeavors,and gener
ally break away from our traditional reluctanceto shareour
knowledgeand understandingof the law with non-lawyersand
youngsterswho are in theprocessof beingeducated. Wemust
be aware that civics education in this nation has become
virtually non-existent.Thecivics classesyou and I took in the
eighth and ninth grade are not generally taught in the public
schools of America. I am told that educationcurricula is
driven by standardizedtestsand that subjects that are absent
there are absentin the curriculum. More than thirty states,
includingKentucky,haveno civic educationrequirementin the
public school curriculum.

While you who are leadersof theBar alreadytakean interestin
public outreach,many of our colleaguesdo not. With that in
mind, I haveproposeda modestmodification of the CLE rule,
which would permit lawyers to claim up to two hours of CLE
credit per year for speaking,teachingand lecturing to non-
lawyer groupsand studentsin an effort to educateour fellow
citizensabout the court system. We, as officers and represen
tativesof the courts,are the best spokespersonsfor the courts.
We are the ones who are in the best position to disseminate
meaningffil information and to repair the damagecausedby
misinformation. We must get directly involved in educational
outreachand stop leaving formation of public opinion about
the Court of Justiceto JudgeWapner, JudgeJudy, and Judge
Mills Lane.

The news media, while probablywell-meaning, is a frequent
sourceof misinformationor superficial informationaboutcourt
processes.I haveoften had theshockingexperienceof reading
a newsaccountof an opinion I had written and finding myself
hardly able to identify the opinion becausethe reasonfor the
decision had beentotally overlookedor misunderstoodin the
article. What transpiresin trial courts is equally appalling. In
a complexcaselastingseveraldaysor perhapslonger,a typical
editor may senda junior reporterto the courthousefor an hour
or so with instructions to write a meaningful article on the
course of the trial. Of course,the result of such inadequate
treatmentis a poorly written or misleadingstory. By thosewho
are unfamiliar with the judicial process,verdicts renderedby
juries and decisionsrenderedby appellatecourtscanbe easily
distortedand madeto appearridiculous. We shouldconstantly
remind the newsmediathat verdictsare renderedby juries that
haveheardall the evidenceand have consideredthis evidence
in light of carefully choseninstructionsfrom a judge, and that
appellatedecisionsarc the productof detailedstudyand com
prehensive writing. We should encourage respect for the
judicial processand support an appropriate deferenceto its
participants,whetherthey be judges,juries, lawyers, or appel
late tribunals. And the role of constitutional rights in the
judicial processshouldbe continually restatedand reaffirmed.

Among the most intractableproblemsin our legal system,but
one widely acknowledgedandcertainlygiven a highpriority at

Continued on page 9
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Continued from page 8j

the conference,is the high cost of legal services. Among the
admittedimperfect solutions advancedare mandatorymedia
tion, limitations on depositionsand discoveryaccordingto the
amount in controversy, encouragementof pro se litigation,
more expeditioushandlingof cases,with the idea being that
shorterperiodsof time in litigation will inevitably result in less
cost and greateruse of cost-savingtechnology in the court
process.

Finally, therewas considerablediscussionof the idea that the
role of courts should be expandedto include non-traditional
activities. Chief JusticeDavid Brock of New Hampshirehas
called this time the "era of therapeuticjustice." This phrase
refers to the expandedrole courtshave beengiven that go far
beyondmereadjudicationinto activeintervention. Everyday,
circuit courtsand district courtsin Kentuckyconfrontcomplex
social problems formerly handled by families, churches,
schoolsand othernon-judicial forums. Many, if not all, of you
are already actively involved in the administration of
"therapeuticjustice," handling casesinvolving domestic, sub
stance,and juvenile problems that in an earlier day and age
would have beenresolved by communitiesand not by courts.
With regardto expandingthe court’s role in non-traditional
activities,in Kentuckywe havealreadytakena numberof steps
in this direction. In many venueswe now havefamily courts.
In other areas,drug courtshavebeeninitiated and the number
of drug courts is expandingrapidly. In other places,we have
teen courts which serve the dual function of providing an
alternative means of adjudicationand educatingyoungsters
aboutthe court system.

The final item I want to touch upon is the perceptionamong
minority citizens that they are treated less favorably than the
majority. While eachof us might say that in our courtsand in
our experiencethat perceptionis not factual,the perceptionis
undeniableand we must addressit. I recently caine acrossa
shocking statistic. Of the 13,000 holders of Kentucky law
licenses,fewerthan 200 are membersof racialminorities. lam
confidentthat the small numberof minority lawyersandjudges
contributesto the perception. To addressthis problem, I have
recentlybegunan initiative to work with the presidentsof our
eight public universitiesdesignedto identify qualifiedminority
studentsand recruit them to law school. It is widely believed
that many minorities do not regard the law as a profession
which welcomestheir participation,and thereforefollow other
career paths. We need to eliminate that view by directly
contactingqualified minority studentsand explaining the op
portunitiesavailableto them in the law and forcefully explain
ing that under no circumstancesare they intentionally ex
cluded. Dean Donald L. Burnett of BrandeisSchool of Law
graciouslyagreedto Chair the minority recruitmenteffort.

I hopeI have not spokentoo much of the conferenceon public
trust and confidence,but this is a subject I feel stronglyabout
and one which I spoke of in my swearing-in speecheight
monthsago.

The survey data I mentionedearlier is not what we wish it
were, but neither is it cause for despair. Comparedwith the
other branchesof governmentat the state and federal levels,
court systemsrank comparatively high in public trust and
confidence. Clearly,despitewhat often seemslike hopelessly
negativepublic opinion, there is a reservoir of belief in the
integrity of our institution. As legal professionals,but also as
committed citizens, we should build on that foundation of
belief in the integrity of our institutions and repair, to the
greatest extent possible, repair any damage which can be
repaired.

On other occasions,I have quoted Alexander Hamilton,
one of the foundersof our Republic, as follows: "the
ordinary administrationof civil and criminal justice con
tributes more than any other circumstanceto impressing
upon the minds of the peopleaffection, esteemand rever
encetoward thegovernment."

We must never forget that our branch of government,more
than any other, defines public altitudes with respect to the
whole of state and nationalgovernmentand that our branchis
the only branchof governmentwith which most citizenshave
any directcontact.

This is nota trivial or trifling subject. Nor is it merely a matter
of professionalintegrity. Respectfor the law and the institu
tions that administerlaw directly protectsthe freedomof our
nation. More than half a centuryago, SenatorRobert A. Taft
of Ohio spoke of freedomunderlaw. He said: "Unlessthere
is law, and unless there is an impartial tribunal to administer
that law, no man canbe really free. Without them only force
can determinecontroversy. . . and thosewho have not suffi
cient force cannotremainfree. Without law and an appeal to a
just and independentcourt to interpret that law, every man
must be subject to the arbitrary discretion of his ruler or of
somesubordinategovernmentofficial."

Although we ourselvesmay often take our judicial systemfor
granted,and althoughthe public may often be skepticalof the
system,we must alwaysrememberthat eachone of us plays an
essentialrole not only in the ordinary,everydayadministration
of justice, but also in actively preservingthe individual free
domthat is thephilosophicalfoundationuponwhich our nation
is built. We mustalways keep in mind that many of the legal
institutions that we andthe public now take for granted,suchas
thePublic Defendersystem,arc actuallyquite exceptional.We
mustkeep in mind that many nationsof theworld do notvalue
individual liberty to suchan extentthat all criminal defendants,
eventhose without financial resources,are guaranteedrepre
sentationby counsel. Although theremay be many shortcom
ings in our judicial system, I believe negativepublic percep
tionsare mostoften the result not of theseshortcomingsbutof
the positiveaspectsof our systembeingoverlooked,misunder
stood, or neglected.I hope that, through conscientiousand
concerted efforts, we can ensure that these many positive
aspectsarc not overlooked,and, in doing so, we can improve
the public’s trust and confidencein the judicial system.*
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PUBLIC DEFENDING FOR THE 21ST CENTURY
Ernie Lewis, Public Advocate

In many ways, the turning of a calendarinto a new centuryis
artificial. In otherways, it offers us the opportunity to think
about our past and to envision our future. Turning the page
offersus theopportunityto createour future by envisioningit.

This is of Our Own Choosing

What will happenin the future is not somethingwe are power
lessto change. Many of the changesthat I envisionarematters
we caneitherbring aboutor not. By thinking aboutour future,
and choosingwhat we want to make of our future, we arc
making thosechangesthat much more possible.

Much is Dependentupon Funding

The Blue RibbonGroup, asother groupsbeforeit, hasdeclared
Kentucky’s public defendersystem to be chronically under
funded. Many of the changesdiscussedbelow are dependent
upon adequatefunding. In many ways, chronicunderfunding
hasdominatedthe first quarter centuryof public defendingin
Kentucky. Thischronic undcrfundinghasslowedthe develop
ment of the full-time system, it hascausedimmenseproblems
with recruiting, it hasdriven public defendersout of the work,
it has left caseloadstoo high, it has resulted in many people
without counsel,especiallychildren, and unfortunately, it has
likely castdoubtupon the reliability of many of the verdictsin
criminal caseshandledby public defenders. It is clear to me
that unless the Blue RibbonGroup recommendationsare ac
cepted,either in whole or in part, we will not move into a new
millenium, but will rather remain mired in the underfunded
past.

Having said that, as I look into the 2 l’ Century for public
defendersin Kentucky, I seethe following:

Public DefendersMust BecomeCo-Managers
of the Criminal Justice System

We have spoken before of interdependenceas a value for
public defenders. For the defenderwho valuesindependence
aboveall else, andwho perceivestheprimary relationshipto be
the individual defenderrepresentingthe individual client, the
notion of interdependencecanbe off-putting. Someeven see
thevalue as threateningto client representation.

I believewe needto perhapsrephrasethis value. Mike Judge,
Los Angeles Public Defender, assertsthat we need to view
ourselvesas co-managersof the criminal justice system. I
believethis is an importantway of reflecting on who we need
to become. For too long, public defendershavebeenignored

at "the table." De
cisions significant
to our client at the
state and local
levels have been

madewithout the input of public defenders.This hasoccurred
when jails are being constructed,courthousesare being
planned,video arraignmentsare being considered,and new
statutes are being discussed. We have much to offer. Our
clients will benefit. Let’s begin to think of ourselves as
co-managers.And if ignored, let’s assertour rightfUl place at
the table.

When invited to the table, we must
thenberesponsible.Wemustbe civil
in our dealingswith other partsof the
criminal justice system. We must be
preparedto negotiate. We must be
smart enoughto hold onto our core
valueswhile being willing to trade
off other lesserinterests.

This must occur at the stateand local
level. Local directingattorneysneed Ernie Lewis
to be involved in family courts,drug
courts,juvenile delinquencypreventioncouncils,and the other
multi-disciplinary bodies springing up acrossthe Common
wealth.

We must also be involved with Civil Legal Serviceswhere
possible. There are of course times, particularly in domestic
violencecases,where defendersand legal aid attorneysface
conflicts of interest. More often, however,we havecommon
interests,that of advocatingfor thepoorpeoplewe represent.

This is partof a national trend. In many ways, the20t Century
hasclosedwith the notion that public defendersmust be at the
table when importantdecisionsare being made. The National
Symposiumon Indigent Defense,sponsoredby the U.S. De
partment of Justice in March 1999 emphasizedthat public
defendersmust collaborate with other parts of the criminal
justice system, and that if we do, the entire system, and
especiallyour clients,will benefit.

We Must Build a Culture of Excellence

Charles Ogletrec, former public defenderand Harvard Law
School, has written an article entitled "Essay on the New
Public Defenderfor the 2l’ Century." Interestingly,in consid
ering this issue he looks backwardto what made theWashing
ton, D.C. Public Defender’sOffice sucha model,saying,"The
culture of the office encouragedthe commitment of each
attorneyto her clients, therebyimproving the quality of repre
sentation." Thatculture is one in which the right to counselis

Continued on page II
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defined"to mean that the accusedpoor shouldhave accessto
competentcounselwho havesufficient resourcesavailableto
enablethem to provideeffectiverepresentation."

We must build a culturewhich encouragescommitmentto the
client, and which emphasizescompetenceand indeed excel
lence. Standardsplay a major role in developingthis culture.
It will no longer do to simply put a warm body into a court
room. Rather, we mustdefine whatthebenchmarksfor compe
tence arc, and then we needto go beyondthat and reach for
excellence. A good start is the NLADA PerformanceGuide
lines, which have been adoptedby DPA. The Post-Trial
Division is presentlyworking on standardsand guidelines for
all of thebranchesin the Post-Trial Division.

Other component parts of the building of this culture are
recruiting for excellence,and then constant,repeatedtraining
and retooling. A cultureof constantimprovementwill be built
only to the extentthat we emphasizetheneedfor training.

National Trends will have a significant effect
upon public defending in Kentucky

We are obviously a part of a nation, and increasinglycriminal
justice is responsiveas much to national as statewidetrends.
Thereare a numberof thesetrcndsof which we must beaware:

* The Trend Toww’d Harsh Treatmento/ Sex Of/enders.
Nationally, sex offendersare being treatedmore harshly
all of the time. Kentuckyhas adoptedMegan’s Law, has
added a 3 year period of conditional discharge,and has
adopted 85% for violent offenders, including some sex
offenders. Kentucky is looking at a law which would
involuntarily commit "sexually violent predators." We
must be willing to speak up for these most lonely and
voicelesspeople. and advocatefor their interests.

* The Trend Toward Reducingthe Sepa1’ateTreatmentof
Juveniles. Many arguethat juvenile court has lost its way.
Congressseeks-to federalizejuvenile law. Transfersare
becomingmandatoryin many statesfor many crimes. We
needto continueto advocatefor a benignjuvenile justice
system, a separatejuvenile justice system, one that is
responsiveto the family court and restorativejustice
movements.

* The Trend Toward Lunger Sentences.Kentucky hasnow
adopted85% for violent offenders. In responseto this, we
defendersmust becomebetter sentencingadvocates. We
must be creative in coming up with alternativesentencing
plans, and we mustenforcethe spirit of HB 455, which is
that virtually all nonviolentoffenders,including PFOsand
thosewith extensiverecords,shouldbe eitherprobatedor
placedon probation with analternativesentencingplan.

* The TrendTowardFuturistic Solutionsto Crime. Change
is everywhere. Technologysolves everything, including
drug problems,gangproblems,problemswith sex offend
ers. ClockworkOrangeis possible. The gap betweenrich
and poor continuesto grow in this rich country of ours.
Race continuesto trouble us. We are besetwith gang
problems,particularly in our pooresturbanareas. We will
needto continue to remind decision-makersthat what is
possible is not desirable, resist fUturistic solutions to
crime, andcontinueto advocatefor our clients irrespective
of what technologymakespossible.

We Must Strike a Balancewith Technology

Technologyis neutral. It canbe a tremendoustool for us; or, it
caneffect our clients in a negativeway. We must continueto
seek ways to be more efficient. We must continuewhat is
alreadya trend toward utilizing brainstormingon significant
issues through the use of e-mail. We can achieve other
efficiencies through telecommuling, the virtual law-firm, in
stantmcntoring. Wecanexplorebetterclient communications,
particularly those in remote prisons, throughvideoconfcrenc
ing. At the same time, we must be vigilant as technology
threatensto takeawayour clients’ rights, whetherit be through
witnessesappearingin remotecourtroomsor worse yet, video
trials, or video "presence"in court.

We Must Have a full-time System
with significant Private Bar Involvement

I am convinced that the criminal justice systemin Kentucky
will involve full-time defendersand prosecutorsin both circuit
anddistrictcourt in the 21-" Century. Wenow have79 counties
coveredby a full-time office. By July 2000, 82 countieswill
havea full-time defender, Full-time prosecutorswill continue
to grow as well. At the sametime, privatelawyersneedto be
involved in indigentdefense,particularly in conflict of interest
situations. Those lawyers needto be compensatedfairly, far
abovethe existing rateswhich are barelyabove a break-even
point. The KBA hasbeena tremendousally of DPA, particu
larly in the recentBlueRibbon Group. DPA must continueto
interactwith the KBA and the privatebar andbe in partnership
with them as we developthe indigent defensesystemfor the
21" Century.*

Ernie Lewis
Public Advocate

100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601

Tel: 502 564-8006
Fax: 502 564-7890
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A. Introduction

The deathof sevenyear-old MeganKanka on July 29, 1994
sparkeda modem-daycrusade. Congress,aswell aslegislators
in every state,haveenactedregistrationand notification provi
sions for sex offendersthat have becomeuniversallyknown as
"Megan’s law." The prevailing presumptionis that knowing

the exact whereabouts,
- ‘

identities and physical de
scriptions of individuals
who are deemedto be at risk

5 for recommittingsex crimes
I will increasepublic safety.

However, no direct nexus
has been establishedbe

J tween the widespreadpub
lic disseminationof sex of
fender information and a

- safer populace. The Ken
tucky statute punishesfor a
second time individuals
who have completed their
prison sentencesby making
it virtually impossible for
them to resumetheir lives

and by imposingon them, at a minimum, an additional ten-year
registration requirement and, in the case of high risk sex
offenders,unlimited public notification.

Carol Camp. Assistant Public Advocate
Appellate Branch

This article will provide readerswith a generaloverview of
Kentucky’s Megan’s law. Issuesthat have arisen since the
statute’simplementationwill alsobe discussed.

B. To whom doesMegan’s Law apply?

Although a seemingly simple question, the correctanswer is
more complexthan one might initially believe. The fact that
the statute has threedifferent effective dateshascreatedcon
siderableconfusion. Interestinglyenough,eventhoughMegan
Kanka was not killed until July 29, 1994, Kentucky’s original
registrationprovision, ICES 17.500 to 17.540, appliedto indi
vidualswho pleadedguilty or who had guilty verdictsreturned
againstthemafter July 15, 1994.

In 1998, the KentuckyGeneralAssemblyamendedKentucky’s
registration statute and addedrequirementsconcerningcciii-
fled providers, risk assessmentsand risk assessmenthearings
and community notification. The amendedregistration provi

sion, KRS 17.510, as well as the sectionsconcern
ing definitions [KRS 17.550], certified providers
[KRS 17.550 and KRS 17.554 to 17.568] and
penalties[KItS 17.990] becameeffective on July
15, 1998. However, the sections concerningthe
certification requirementfor sexual offender risk
assessments[KItS 17.552],court-orderedrisk

assessmentsand risk assessmenthearings[KRS 17.570] and
community notification [KRS 17.572] did not becomeeffec
tive until January15, 1999.

Advocatesshould keep these effective dates in mind when
reviewingtheir casesbecauseit could make a differencewhen
determiningwhich, if any, part of the statute applies. Ar
guably,there are at least four different classificationsof indi
viduals to whom the statutemaybeing applied:

1. Personswho were convictedor pleadedguilty before
July 15, l994-theseindividuals should not be required to
register or to undergo risk assessments,participate in risk
assessmenthearingsor be subjectedto community
notification.

2. Personswho were convictedor pleadedguilty sometime
afterJuly 15. 1994 butbeforeJuly IS, 1998-theseindividuals
shouldarguablybe requiredto registerunderKentucky’s origi
nal registrationstatute,but should not be required to undergo
risk assessments,participatein risk assessmenthearingsor be
subjectedto communitynotification.

3. Personswho were individually sentencedor incarcer
ated on or after July 15, 1998 but before January 15, 1999---
theseindividuals shouldarguablybe requiredto registerunder
the amendedregistrationstatute. but shouldnot be requiredto
undergorisk assessments,participate in risk assessmenthear
ing or be subjectedto communitynotification.

4. Personswho were individually sentencedor incarcer
ated on or after January 15, 1999---theseindividuals should
arguablybe requiredto registerunderthe amendedregistration
statute, and canarguablybe required to undergorisk assess
ments,participatein risk assessmenthearingsand subjectedto
communitynotification. Note, however,that at leastone state
court hasremandeda casewhen it was uncertainwhetherthe
trial judge advised the defendantof the registration require
ment whenhe enteredhis plea. SeePetersonv.State. 1999WL
521696,---P.2d--- AlaskaCt. App. July23, 1999.

Another argumentthat advocatesshould vigorously assert is
that theGeneralAssemblyfailed to stateits intention that KRS
17.500 et seq. be applied retroactively, as KRS 446.0803
requires. Retroactive application, therefore, violates the ex
post facto clausesof both the United Statesand Kentucky
Constitutions. U.S. Const.,Art. l,s. 10, cI. I; Ky. Const.Sec.
191. Advocates should also keep in mind that for the

Continued on page /3

"Not in My Neighborhood":
An Overview of Kentucky’s Megan’s Law

by Carol Camp, Appellate Branch
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purposesof an expostfacto analysis,the datethat anindivid
ual committed his offense, not the date of his conviction,
controls. Weaverv. Graham,450 U.S. 24, 30-3 I, 101 S.Ct.
960,965-966,67L.Ed.2d 171981.

C. Risk Assessments:
What are they and who doesthem?

A risk assessmentis an "evaluation of the sex offender’s
characteristicsbasedupon the factors listed in KRS 17.5542
and three screeningdevices: the Rapid Risk Assessmentfor
Sex Offender RecidivismRRASOR; the MinnesotaSex Of
fender ScreeningTool-RevisedMnSOST-R; and the Vio
lence Risk Appraisal Guide VRAG, which also includes the
Hare PsychopathyChecklist Revised: Interview and Informa
tion Schedule. 501 KAR 6:190 Sec. l10a. The factors
listed in KRS 17.5542 include: the individual’s criminal
history; the nature of his offense; conditions of the person’s
releaseand physicalconditionsthat minimize risk; psychologi
cal or psychiatric profiles; recentbehavior that indicates an
increasedrisk to commita sexcrime; recentthreatsor gestures
againstpersonsor expressionsof intent to commit additional
offenses; and the victim impact statement. The purposeof a
risk assessmentis "{t]o reach a recommendationof the [l]evel
or risk that an offenderwill recommit a sex crime; and [t]hreat
posedto public safety."501 KAR Sec.6:190 Sec.1l0b.

Two groups of individuals may perform risk assessments:
certified providers and supervisedproviders. A certified
provider is "a mental health professionalcertified by the Sex
Offender Risk Advisory Board" to conductrisk assessments.
ICRS 17.5508.A certified providermust be one of the types
of qualified mental health professionals listed in KRS
202A.Ol 112. 501 KAR 6:190 Scc. 21d. A supcnised
providerworks underthe directionof a certified provider. 501
KAR 6:190 Sec. 113. A super-visedprovider,however,does
not haveto be a qualified mentalhealthprofessionalpursuant
to KRS 202A.01112.

Examples of supervisedproviders include employeesof the
* Departmentof Corrections,Division of Mental Health; Depart

ment of Juvenile Justice; or Departmentof Mental Healthand
Mental RetardationServices,including employeesof commu
nity mental hcalth centers. 501 KAR 6:190 Sec. 22c.
Supervised providers with master’s degreesin psychology.

* social work, counseling,social gerontology,educationor mar
riage andfamily therapymusthaveat leastone yearof counsel
ing experience;those with bachelor’sdegreesin thesefields
must have a minimum of two years’ counselingexperience.
501 KAR 6:190 Sec.2f. Supervisedproviders must also
have applied for certification with the Sex Offender Risk
AssessmentAdvisory Board by March 31, 1999. 501 KAR

* 6:190 Sec. 2d. Advocates should familiarize themselves
with the credentialsof the individuals who conduct the risk

assessmentsin their clients’ casesto insure that they possess
the requisiteprofessionalqualifications.

0. Risk AssessmentHearings

To be eligible for a risk assessment,and thus,a risk assessment
hearing,an individual must havecommitted or attemptedto
commit one of the following offenses: first, secondand third
degreerape; first, secondandthird degreesodomy; incest; first
degreesexualabuse;first degreeunlawful transactionwith a
minor; use of a minor in a sexualperformance;or a similar
crime in anotherjurisdiction. KRS 17.5004.

KRS 17.570 requiresa sentencingcourt, within 60 daysof the
discharge,releaseor paroleof an individual convictedof one
of the above sex crimes, to order a certified provider to
conducta risk assessment.KRS 17.5701. Thepurposeof the
risk assessmentis to determinewhether the personshould be
classifiedas high, moderateor low risk; to designatethe length
of the individual’s registration requirement lifetime unless
redesignatedafter ten years for high risk offenders;ten years
for low and moderaterisk offenders;and to designatethe type
of community notification that will be required. KRS
l7.570la-c; KRS 17.520; KRS 17.5722-3; KitS
17.578l.

The sentencingcourt shall then conduct a risk assessment
hearingin accordancewith the KentuckyRules of Criminal
Procedure. KRS 17.5704. The individual has the right to
appearand be heard,as well as the right to counsel,including
appointedcounselpursuantto KItS 31.070and KRS 31.110,
for indigent defendants. KRS 17.5704, 5. If a personis
indigent, he should not be requiredto pay for the risk assess
ment, as KRS 17.5702requires.

In determiningthe person’srisk level, the sentencingcourt is
required to "review the recommendationsof the risk provider
along with any statementby a victim or victims and any
materials submitted by the sex offender." KRS 17.5703.
After the hearing, the sentencingcourt "shall issue findings of
fact and conclusionsof law and enteran order designatingthe
individual’s risk level." KRS 17.5706. This order may be
appealedimmediately. KRS 17.5707. Although the statute
fails to define the allocation of the burdenof proof in these
proceedings,many courtshave placed the burdenon the state
and requiredproofby clear and convincingevidence.

E. Registration and Notification

Upon release,the sentencingcourt forwards its "Order of Sex
Offender Risk Determination" to the sheriff of the county
where the individual will reside. KRS 17.5708. The individ
ual then haslO days from his releasedateto registerwith the
probation and paroleoffice locatedin the county in which he

Continued on page 14
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lives. KItS 17.5102. The local probation and paroleoffice
then forwards the person’s registry information on to the
Information ServicesCenterof the Kentucky State Police for
inclusion in the Law Enforcement Network of Kentucky
LINK and he National Crime Information Computer NCIC.
KItS 17.5105; 502 KAR 3 1:020Sec.14 and5.

If a person’s residenceaddresschanges,he must reregister
within 10 days of the addresschangewith the probation and
paroleoffice locatedin his newcounty.KItS 17.51010. Low
and moderaterisk sex offenders must update their registry
information annually,while highrisk oftendersmust do so on
a quarterly basis. 502 KAR 31:020 Sec. 5 I and 2. Failure
to provide accurateinformation, as well as failure to register
within 10 daysof his original releasedate,subjectsa personto
prosecutionfor a Class A misdemeanor,as well as possible
probationor parolerevocation. KItS 17.5101l-13.

The local sheriff’s office is responsiblefor carrying out the
communitynotificationprovisionsof Kentucky’sMegan’slaw,
KRS 17.572. Regardlessof the level of classification, the
following entitiesalwaysreceivea person’ssexoffenderinfor
mation: the law enforcementagency having jurisdiction, as
well as the agency that had jurisdiction at the time of the
individual’s conviction; victims who have requestednotifica
tion; and the Information ServicesCenter of the Kentucky
State Police. KItS 17.5721, 4 and 5. If a person is
designatedmoderateor high risk, agencies,organizationsor
groupsserving individuals with characteristicssimilar to those
of the victim must also be notified. Theseentitiesmust file a
request for notification with the local sheriff’s department.
KItS 17.5721and4. KRS 17.5721mandatesnotification
of "[t]he generalpublic, through statewidemedia outlets and
by any other meansas technologybecomesavailable"only in
the easesof highrisk sexoffenders.

Whattypesof information aboutan allegedsexoffendercanbe
disseminated?KRS 17.5003 containsa broad definition of
"sex offender information." "Sex offender information" in
cludesbasic identification informationname,physicalcharac
teristics such as height, weight, hair and eye color; vehicle
registrationinformation; residence;Social Securitynumber; a
descriptionof the crimes committed,"and other information
the [Justice] [C]abinet determines,by administrative regula
tion, may be useful in the identification of sex offenders."
KRS 17.5003. Social Security numbersare not to be dis
closedto registeredagencies,groupsor organizations,victims,
or to the generalpublic. KRS 17.572l, 4 and 5. 502
KAR 31:020 Sec. 27 expandsthe definition containedin
KRS 17.5003to include: dateof release;maximum dateof
sentenceor supervision,whichever is longer; date of registry
expiration; nameof any personwho assistsin completing the
information form; the releasingentity’s office phonenumber;
signaturesof the registrantand authorizing witness; the date
that the registrantsigns the form; and the registrant’s finger
prints and photograph.Interestinglyenough,501 KAR 6:210

Sec.26 only authorizessheriffsto releasea registrant’sphoto
or fingerprintsto victims, agencies,groups and organizations
that have requestednotification; releaseto the generalpublic
and themediais not authorized by regulation or statute!

F. Technical Difficulties

As advocatesand membersof law enforcementand the judi
ciary are undoubtedly aware, the implementationof Ken
tucky’s Megan’s law hasbeenhaphazardat best. The lack of
Kentucky caselawmakesthe going all the more difficult for
advocates. The following is a checklist of some issuesthat
Kentucky litigators have encountered,as well as applicable
caselawfrom otherjurisdictionsthat might provideassistance.

Lx post facto-Kentucky’s Megan’s law is being applied
retroactively to offenderswhoseconvictions predateeventhe
original 1994 registrationstatute. As discussedsupra, this is
additional punishmentthat violates individual’s federal and
stateconstitutionalprotectionsagainstcx post facto legislation
U.S. Const. Art. 1, s. 10, cI. 1; Ky. Const. Sec. 19I; see
Weaversupra; State v. Babin, 637 So.2d 814 La. Ct. App.,
writ denied, 644 So.2d 649 La. 1994; State v. Myers, 923
P.2d 1024 Kan. 1996,cert. denied, 521 U.S. 1118, 117 S.Ct.
2508, 138 L.Ed.2d 1012 1997; State v.C.M., C.D.M. and
S.D., 1999WL 274903,---So.2d---Ala. Crim. App. 1999not
yet published;Rowe v. Burton, 884 F.Supp. 1372 D. Alaska
1994,appealdism ‘ci by Doe Iv. Burton. 85 F.3d 635 9th Cir.
1996; Roe v. Farwell, 999 F.Supp. 174 D.Mass. 1998;
Femedeerv.Haun. 35 F.Supp.2d852D. Utah 1999.

Double jeopardy-A minimum ten-yearnotification period
for all classifications of offenders, plus the possibility of
prosecutionandlorprobationor parolerevocationfor failure to
register subjects an individual to multiple punishmentsin
violation of his federal and state constitutional protections
againstdouble jeopardy. U.S. Const. Amend. 5; Ky. Const.
Sec. 13; Femedeer.supra; Roev. Farwell, supra.

Due process-Publicdisseminationof sex offender registry
information arguablyviolatesthe KentuckyOpenRecordsAct
and implicates an individual’s liberty and privacy interests
underboth the federal and stateconstitutions,therebyentitling
him to proceduraldue process.At a minimum, proceduraldue
processrequiresthe following safeguardsto be observed:at
least two weeks’ advancewritten notification to an individual
describing the risk level assignedand the specific manner
proposedfor notification; prehearingdiscoveryof all materials
usedto determinethe risk level assigned,and the right to seek
a stay of notification pendingappeal. U.S. Const.Amends.9
and 14; Ky. Const.Sees.I and 2; Corn. v. Wasson,842 S.W.2d
487 Ky. 1993; KItS 6l.878la; Zink v. Corn., Dept of
Workers’ Claims, Labor Cabinet, 902 S.W.2d 825 Ky. Ct.
App. 1994;Ky. Bd. OfExaminersofPsychologistsandDiv. of
Occupationsand Professions. Dep ‘t for Admin.v. Courier-
Journaland Louisville TimesCo., 826 S.W.2d324 Ky. 1992;
Doe v. Porkz, 142 N.J. 1, 662 A.2d 367 N.J. 1995; W.P. v.
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Poritz, 931 F.Supp. 1199 D.N.J. 1996; Roe Farwell,
supra; Cutshall v. Sundquist,980 F.Supp. 928 M.D. Tenn.
1997;Doe v. Pataki. 3 F.Supp.2d456 S.D.N.Y. 1998;Corn.
v. Williams, 1999WL 441873,---A.2d---.

Hearsay-Admissionof the risk assessmentreport into evi
dencewithout requiring a proper evidentiaryfoundation vio
lates the hearsayrule, as well as an individual’s rights of
confrontationand cross-examination. U.S. Const.Amend. 6;
Ky. Const.Sec. ii; KItE 803, 804; Bell v.Comonwealth,875
S.W.2d 882 Ky. 1994. The foundation exemptionsoutlined
in KRE 8036 and8 do not apply. Risk assessmentsare not
self-authenticatingunder KRE 9021, 2 or II. A risk
assessmenthearingis not a miscellaneousproceedingas de
fined in KItE 1 10ld5; advocatesshould argue that the
evidentiaryrules apply to risk assessmenthearings.

Burden of proof-The statute fails to define the burden of
proof and to designatewhich party ultimately bears it. Due
processrequirestheburdenof proof, which shouldbe clear and
convincing evidence, to be placed upon the state. E.B. v.
Verniero, 119 F.3d 107731d

Cir. 1997,cert. denied, ---U.S.--.
118 SQ. 1039, 140 L.Ed.2d 105 1998.

Use of experttestimony-An individual must havethe right
to presentexpert testimony to challengethe state’sproposed
classificationdeterminationand the specific mannerproposed
for notification. Doe v. Poritz, aupra, Cutshall. supra; In Re
G.B., 147 N.J. 62, 685 A.2d 1252 N.J. 1996.

Conclusion

Kentucky’s Megan’slaw is a vague,overly broadstatutewhose
ill-conceived means-unlimitedpublic disseminationof sex
offender information-simplydo not justify its purportedob
jective of increasedpublic safety. Noneof us canprotect our
childrenfrom every potentiallydangerousencounter.Attempt
ing to do so at the expenseof the constitutional rights of
individuals ho have paid their debts to society serves no
legitimatepurposeand erodestheconstitutionalprotectionswe
all enjoy--for the Constitutionappliesevento thosewhom we
would prefernot to live in our own neighborhoods.*

This is the
fifth in a se
ries of arti
cles in the
Department
of Public
Advocacy’s, The Advocate and in DPA’s Legislative Newsletter, on
the subject of Prerelease Probation, a program enacted by the
1998 Kentucky General Assembly under the Governor’s Crime
Bill. It can be found In KRS 439.575 and In the Department of
CorrectionsDOC Policy and Procedures Manual at Section
#27-11-02.

Statistical Info:

In responseto an open records request, the Department of
Corrections,Division of Probationand Parole, in correspon
dence dated July 29, 1999 reported there have been 953
prereleaseprobationPRPrequestsprocessedby the DOC.The
numberof personsdeterminedineligible is 466,with 395 being
categorizedas eligible for PRP. The courts havegranted85
personsPRY with four personshavinghad theirPRY revoked.

The number of inmates obtaining PRP shows that this has
become a significant vehicle for inmate release. This is
especiallynoteworthywhen factoring in the start-updelayand
noveltyof the programduring the first year. Perhapseven of
greaterimport to thedefenseadvocateandPRY movantsis the
significantly small numberof PRPgranteesreturnedas viola
tors 4.7%. While thesenumberswill changeover time, there
is a positive statistical trend at presentto show a reviewing
court. In essencethose inmateswith a favorablerecommenda
tion following DOC’s screeningprocessare highly unlikely to
violate their PRP.

PENDING LITIGATION:
The caseof Prater v. Commonwealth,Court of AppealsNo.
98-CA-2802presentlypending in the Kentucky Court of Ap
pealswill addressthe constitutionalityof the PRP statute.KRS
439.575.While the Commonwealthhas concededin this ap
peal the statute to be constitutional, it neverthelessmaintains
the trial court rightfully required the inmate on her own to
securea favorable recommendationfor PRP from the DOC
beforethe court could takeany action. The problemswith this
position are both logistical and legal. Legally, the DOC has
been given the authority to promulgate regulationsfor the
administration of PRP.SeeKItS 439.5752 Logistically,
DOC,underwhosepolicies and proceduresMs.Prater is sub
ject, requires a referral from the sentencingcourt before it
conducts its screeningprocessfor both eligibility and risk
assessment.Presently,it is possibleonly after this processthat
the inmatecanreceivea favorablerecommendationfrom DOC
to the sentencingcourt.SEECPP 27-11-02, found on pages
following this article. Should the court adopt the Common
wealth’sposition on this issue,PRPwill come to a de facto halt
for all inmates unless and until the DOC modifies its proce
dures eliminating the sentencingcourt referral. This would

Continued on page /6

PRERELEASE PROBATION:
AN UPDATE AFTER ONE YEAR

by Joe Myers

Carol R. Camp
AssistantPublic Advocate,Appellate Branch

100 Fair OaksLane,Suite 302
Frankfort, KY 40601

502 564-8006ext. 167
email: ccamp@mail.pastate.ky.us
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necessitateallowing inmatesto seekdirectly from DOC, its
favorable recommendationprior to any court involvement.
Stay tuned.

ELIMINATION OF PRPELIGIBILITY FORALL
FELONY SEX OFFENDERS

Effective June 16, 1999, DOC policies and procedureswere
modified to excludespecificallyany inmateconvictedof a "sex
crime" as defined in KRS. l7.5004;SEE CPP 27-1 1-02
VI.A. 1b

That statute in turn defines"sex crime" as a "...felony offense
defined in KRS Chapter 510. KRS 530.020lncest.
530.064Unlawfultransactionwith a minor in the first degree,
or KRS 531.310Use of a minor in a sexualperformance,a
felony attempt to commit a sex crime, or similar offensesin
anotherjurisdiction."

Previous CPP’s dealing with PRP in practiceeliminated some
sex offenderswhoseoffensesor other circumstancesprohibited
them from being eligible for probation or shock probation.
These and otheroffenders ineligible for probationand shock
probation could not receive the necessary,DOC favorable
recommendation.

On the other hand, inmatesconvictedof suchoffensesas sex
abuse, first degreeKRS 5 10.110and rape,third degreeKRS
510.060. both class D felonies, which did permit probation
and shock probation under certain circumstances.are now no
longereligible for PRP.

The significance of this change in policy has yet to be frilly
realized. The legal implicationsof this changelikewise remain
unclear.

First, while DOC has been grantedauthority to promulgate
regulationsas to eligibility requirementsfor PRPundersubsec
tion 2 of the PRP statute, no one can seriously claim this
authority is limitless and totally undefined. Kentucky law
recognizesthat an administrativeregulationthat exceedsstatu
tory authority or is repugnantto the underlying statutory
schemeis an invalid regulation. Seefor example,Jewish
Hospital,Inc.v. Baptist Health Care System,Ine.902 S,W.2d
844 Ky.App. 1995. The obvious questionthis amendment
posesis. did DOC exceedits statutoryauthority in eliminating
PRP considerationfor the inmate, whose sex crimes did not
precludehis/hereligibility for probation and shockprobation.
This major DOC policy change now legally renders the af
fected inmateunsuitablefor a form of probation,after the ISO
day shockprobationperiodhasexpired.The basis for denial is
solely on the nature of the offense, which has remainedun
changed. It is the same offensewhich the statutory scheme
does not automaticallydeny the sameinmate the opportunity
for probation and shockprobationundercertaincircumstances
that thesentencingcourt mustconsider.SeeKRS 532.045

Additionally, this change, besidesproducing what in some

instancescanbe seento be an inequitableresult,posespracti
cal problemsfor the trial practitioner. While DOC is required
under KRS Chapter l3A to provide notice of its intent to
promulgatechangesin regulations,the implications are dis
turbing in that such a change can be made by any agency,
wherethe legislaturehassetdifferent parametersfor probation
considerationby courts.

Inmates who pled guilty or are found guilty and sentenced
beforethis amendmentcanbe expectedto seekreliefunderthe
cx post facto clausesof theU.S. andKentuckyConstitutionsif
they are automatically precluded from PRP consideration.
Lawyers recognizingthe possiblechallengeto the legality of
this amendmentcanadvisetheir clientsof thepotential invalid
ity of the rule in assessingplea bargains,with no absolute
guarantee as to the state of the law in the future. Plea
bargainingmay take the form of amendinga sex crime to an
offenseoutsidethe scopeof KItS 17.5004inorder to escape
this changein DOC policy andregulation.

From a public policy perspective,this changecanbe expected
to bring about mixed results. It is true this amendmentwill
keepinmatesconvictedof sex crimesfrom returningto society
via PRP. In an age of accountability, sensationalism,and
avoiding appearingsoft on criminals, DOC’s policy is under
standable.On the other hand,someoffenders,especiallyClass
D sex offenders,for a variety of reasons,may not be suitable
for the Sex OffenderTreatmentProgramas offeredpresently
by the DOC.SeeKRS 197.400-197.440Those mentally ill,
mentally retardedor leaning impaired sexualoffenders who
do not meet the requirementsof being an "eligible sexual
offender" within the meaning of KRS 197.4102are such
examples.Otherscould be ineligible due to the length of their
sentence,precludingcompletionof the programwhile incarcer
ated. Likewise the inmate may have accumulateda large
amount of jail credit prior to sentencingafter failing to make
bond, leaving insufficient time on the end of his senteneto
complete the program. Whateverthe reason, the sentencing
court, underthis CPPcannotusePRPas a vehicle to place such
inmateson probationwith quality sex offendertreatmentout
side of the DOC institutionalsetting.

Perhapsmostunsettling,in light of this change,is determining
specifically what is the limit on DOC’s discretion in settingthe
criteria for PRP eligibil-

-.--

fly? Moreover, what role
does the overall statutory
schemeregarding proba
tion eligibility play in
theseDOC policy formu
lations? The answers to
these questionsmay well
determinewhethera client
in prison or a classD facil
ity gets his/her day in
court to seekPRP.*

JoeMyers
AssistantPublic Advocate
Dept.of Public Advocacy

100 Fair OaksLane. Suite 30
Frankfort, KY 40601

Ph:502564-394S
FAX: 502564-3949

jmycjscmail.pa.state.ky.us
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KENTUCKY
CORRECTIONS

Policies and Procedures

.

Policy Number

27-11-02

Total Pages

3
Date Issued

June10, 1999

Effective Date

June16, 1999

References

KRS 439.470, 439.575
Subject

PRERELEASEPROBATION

I. AUTHORITY

This policy is issued in accordancewith: KRS 439.575 which institutes a programof
prereleaseprobation; and KRS 439.470 which authorizes the Commissionerof the
Department of Corrections Corrections to make rules regarding probationersand

II. PURPOSE

To set forth proceduresto govern theadministrationof prereleaseprobation.

III. APPLICABILITY

To all employeesof Correctionsandall offenders

IV. DEFINITIONS

None

V. POLICY

It is the policy of Correctionsthat inmateswho receivea low scoreon the risk assessment

scaleand who are not otherwiseexcludedby applicationof this policy shall be given a

favorablerecommendationfor prereleaseprobationto the sentencingcourt.

VI. PROCEDURES

A. Criteria

I. The following individuals shall be excluded from consideration.
inmate:

parolees

An
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Policy Number Issue Date Lifective Date Page

27-11-02 June10, 1999 June 16, 1999 2

a. who hascommitteda crime in which a life wastakenor the victim
sufferedseriousphysicalinjury;

b. convictedofa sexcrime asdefinedin KRS 17.5004;

c. with an outstandingfelony detainer;or

d. who hascommitted a major violation within the last twelve 12
monthsor hasany outstandinggoodtime loss.

2. To receive a favorable recommendationto the sentencing court, the
inmate:

a. shall be eligible for probationor shockprobation;

b. shall have a home placement within the Commonwealth of
Kentucky;and

c. shall receivea scorein the low categoryon the risk assessment.

B. Responsibilitiesof Caseworkersand ProbationandParoleOfficers Officer

1. A file shall no be reviewedprior to the passingof the one hundredeighty
180 day shockprobationperiod.

2. The caseworkershall completethe risk assessmentwithin sixty 60 days

of receivinga written requestfor considerationfrom thecourt.

3. The Officer responsiblefor the Class D programshall completethe risk
assessmentwithin sixty 60 days of receiving a written requestfor

considerationfrom the court.

4. The caseworkeror Officer shall forward the completedrisk assessmentto
theDeputy Wardenor District Supervisorfor review.

5. The innateshall be infonned ofhis risk assessmentscore. The score shall

not be appealableor grievable.

C. Responsibilitiesof Deputy Wardenor District Supervisor

If the inmate receivesa score in the low category,the Deputy Wardenor District
Supervisorshall review the assessmentand the presentenceinvestigationreport
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for accuracy. A decisionand recommendationshall be madewithin thirty 30
daysof receiptof the risk assessmentto fonvardto the sentencingcourt.

D. Violations of PrereleaseProbation

Any violation of court imposedconditionsshall be governedby KRS 439.575.

E. Theperiodof supervisionshall be governedby KRS 439.575.

Protect Sex Offenders Right to Privacy

Thereare newspapersthat think it’s O.K. to publishnamesand
information about low and moderate risk sex offenders
arguablyin violation of KRS 17.5724 and 5. To protect
our clients’ right to privacy, trial counselshould tile a motion

for an in camerarisk assessmenthearing,and a motion to seal

the risk assessmentreportandthe courtsfinal determinationof
someone’srisk to re-offend.

Carol Camp,AssistantPublic Advocate
ccampmail.pa.state.ky.us

Look at Clients’ Medical Recordsfrom theJail

Especially in deathpenaltycases,attorneysshould make sure
they’ve seentheir clients’ medical, psychologicaland disci
plinary recordsfrom the jail in which the;’ ‘ye been housed
before trial. I’ve had 2 cases alreadywhere we found out the
clients were receiving Mellaril while awaiting trial, one of
whom was definitely taking it during his final sentencing.
Clients don’t alwaysknow the significanceof the drugs they’re
taking [Riggins v. Nevada,5044512719921anddon’t always
tell their attorneyseverythingthat’s going on in their lives.

Sue Martin, AssistantPublic Advocate
smartinmail.pa.state.ky.us

Watch out for Commonwealth’s
Questionsin Voir Dire

Defensecounselshould not pennit the Commonwealthto ask
questionsduring voir dire that belong inppeningstatementor
closingargument,especiallywhen thequstionsmay influence
the jury’s understandingabout instructions.

Karen Maurer, AssistantPublic Advocate
kmaurermail.pastateky.us

Everything you need to know....

I makesure that everythingyou do in court is done on the
record; if a hearingis worth having, it is worth having on the
record, if an argumentis worth making, it is worth making on
the record. The cheapestpart of a court hearingis the video
tapeor court reporter;

2 keepan accuratelog of all courtappearances- the daywill
comewhen it will be your responsibilityto tell the clerkor the
court reporterevery date that you havebeenin court on the
case. Do not trust your memory, it will undoubtedlyfail you
when you needit most. Do not rationalize that the record on
appealis not theappellateattorney’sproblemto dealwith, it is
the client’s problem - which meansit is the problemof every
one who hasrepresentedtheclient.

Per Curiam,AppellateBranch

Don’t be afraid!

Don’t be afraid to object in the middle of closingargument.
Karen Maurer,AssistantPublic Advocate
kmaurermail.pa.state.ky.us

PRACTICE TIPS
from DPA’s Appellate Division

collected by SusanBalliet, Assistant Public Advocate
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S. PublicAdvocate I
Wyoming v. Houghton

119 S.Ct. 1297
April 5, 1999

The Supreme Courthasdecided
a significant FourthAmendment
case involving automobiles.
The question presented was
"whether police officers violate
the Fourth Amendment when
they search a passenger’sper
sonal belongingsinside an auto
mobile that they haveprobable
causeto believecontainscontra
band."

The case beganwith a traffic
stop for speeding and driving
with a faulty brakelight. During
questioning of the driver, the
police noticed a syringe in his
pocket. When questionedwhy
he had a syringe, the driver
stated that it was for taking
drugs. F{oughton, a passenger.
was told to get out of the car.

She gavea falsenameandstated
she had no identification. The
police searchedthe car and
found Houghton’s purse, in
which they found identification.
a syringe, drug paraphernalia.
and 60 ccs of metham
phetaminc. Shewasarrested.

1-loughton moved to suppressthe evtdehce sezed from her
purse. The trial court found that there was probablecause to
searchany containers in the car. Houghton was convicted at
trial. The Wyoming SupremeCourt, however,reversed,hold
ing that while a probablecausesearchof an automobile would
justi the searchin this case,"if the officer knows or should
know that a containeris the personaleffect of a passengerwho
is not suspectedof criminal activity, then the container is
outsidethe scopeof the searchunless someonehad the oppor
tunity to conceal the contrabandwithin the pers.nial effect to
avoiddetection." Certiorariwasgranted.and in a 6-3 decision,
the U.S. SupremeCourt reversed the Wyoming Supreme
Court.

Justice Scalia wrote the majority opinion, joined by Justices
Rehnqui.st,O’Connor, Kennedy, Thomas,and Preyer. As a
result of the authorship,the opinion featureda significant new
analysisof warrantlessFourthAmendmentquestions. Justice

Scalia announcedthat in FourthAmendment casesthere is a
two-part inquiry. First, the Court inquires "whether the action
was regardedas an unlawful searchor seizureunder the com
mon law when the Amendmentwas framed." Second, "we
must evaluatethe searchor seizureundertraditional standards
of reasonablenessby assessing,on the one hand, the degreeto
which it intmdesuponan individual’sprivacyand,on theother,
the degreeto which it is neededfor thepromotion of legitimate
governmentalinterests."

Under the first question, Justice Scalia concludesthat the
Framer’s would have regardeda probablecause automobile
searchas being reasonable. "We have furthermore read the
historical evidenceto show that the Framerswould havere
garded as reasonable.. . the warrantlesssearch of containers
within an automobile." Further, the Court relies upon Carroll
v. United States,267 U.S. 132 1925 and United States v.
Ross,456 US. 798 1982 to hold that wherethere is probable
cause regardingan automobile,that extendsto all containers
within the automobile including those the police know belong
to passengers.

The Court also found that thebalancingtestweighedin favor of
the State. "Passengers,no less thandrivers,possessa reduced
expectation of privacy with regard to the property that they
transportin ears." Further, the Court found that the degreeof
intrusivenessupon personalprivacyand personaldignity were
less for the passengerof a vehicle than for someonein, for
example,a bar. See Yharra i Illinois, 444 U.S. 85 1979.
On the other hand, the "governmental interestsat stake are
substantial. Effective law enforcementwould be appreciably
impaired without the ability to search a passenger’spersonal
belongings when there is reason to believe contrabandor
evidenceof criminal wrongdoingis hidden in the car." Accord
ingly. underthe familiar balancingtest, the privacy interestsof
passengersgive way to the needsof law enforcement.

Succinctly stated, the Court’s holding is "that police officers
with probablecause to searcha car may inspect passengers’
belongingsfound in the car that are capableof concealingthe
object of the search."

While this is a significant case,it is not a surprisingcase, The
Court has in recentyears beenless and less inclined to enforce
privacyrights, particularly whenassociatedwith ears,and more
and more inclined to both declare bright line rules and to
supportthe needsof the law enforcementcommunity. Not only
doesthis continuethe trend toward reducingthe expectationof
privacy in the automobile,it alsocontinuesthe emphasison the
reasonablenessinquiry and away from an emphasison the
presumptiveillegality of warrantlesssearches.

Continued on page 21
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published

USed States it Watkb,s
119 F.3d489 6th Cit.

June10, 1999
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Plain View, continuedfrom page 2O
One wonderswhat the effect of this casewill be on Paul v.
Commonwealth.Ky. App. ,765 S.W. 2d 241989. There,the
Court hadheld that where the police have probablecauseto
arrestthe driver they do nothaveprobablecausethe backseat
passenger. While Paul is an arrest caserather than a case
involving a Ross case, whether the courts will extend
Houghton over into Paul is unclear. JusticeBreyer’s concur
renceshedssomelight on the question.

In Justice Breyer’s concurring opinion, he reaffirmed the
importanceof bright-line rules in the Fourth Amendmentarea
while at the sametime took pains to limit this bright line rule.
"Obviously, the rule applies only to automobilesearches..,it
does not extend to the search of a person found in that
automobile." Interestingly, JusticeBreyer was alsoconcerned
that the searchin this case involved Houghton’spurse, which
he viewed as "an intrusion so similar to a searchof one’s
personthat the samerule shouldgovernboth." Had Houghton
beencarrying the purse,JusticeBreyer would havedisallowed
the Rossrule, and requireda warrant prior to a searchunder
thesecircumstances.

JusticeStevenspennedthe dissentjoined by JusticesSouter
and Ginsburg. The dissentingJusticescondemnedthemajority
for abandoningpreviouscaselawwhich had distinguishedthe
drivers from passengers.The dissenterswould have required
probablecauseto believe that the pursecontainedcontraband.
Finally thedissentersexpressedconfidencein theability of the
policeto haveunderstoodandapplieda rule requiringprobable
causeas to thepassengeror the passenger’scontainer.

Florida v. White
119 S. Ct. 1555
May 17, 1999

The Florida police saw White deliver cocaineusing his car on
three occasions.Later, White was arrestedon anothercharge.
The car was seizedundera Florida statuteallowing vehiclesto
be seizedand forfeited without a warrantif usedin violation of
the provisions of the statute. Cocaine was found in the
inventory searchof the car, resulting in a possessioncharge.
White challengedthe searchof the car basedupon the fact that
the car had beenseizedwithout a warrant. Ultimately, the
Florida SupremeCourt agreedwith him, and held that "the
Fourth Amendment requires the police to obtain a warrant
prior to seizingpropertythat hasbeenusedin violation of’ the
Florida statute. The UnitedStatesSupremeCourt grantedcert.

Justice Thomas wrote the 7-2 opinion reversing the Florida
SupremeCourt. The Court began its analysis in a curious
place. They looked, similarly to Houghton, to "inquire
whether the action was regardedas an unlawful searchand
seizurewhen the Amendmentwas framed." They relied upon
Carroll v. UnitedStates,267 U.S. 132 1925 to observethat
in our nation’s earliest days federal officers could conduct
warrantlesssearchesof ships and seize goods from them.

While the police had no probable cause to believe the car
containedcontraband,the police did haveprobablecause to
believe that the car itself was contrabandunder the Florida
forfeiture statute.

The Court also reliedupon the fact thatthe seizureoccurredin
a public place. "[Ojur Fourth Amendmentjurisprudencehas
consistentlyaccordedlaw enforcementofficials greaterlatitude
in exercisingtheir dutiesin public places." "Here, becausethe
police seizedrespondent’svehicle from a public area-respon
dent’semployer’sparking lot-the warrantlessseizurealsodid
not involve anyinvasionof respondent’sprivacy. Basedon the
relevanthistoryand our prior precedent,we thereforeconclude
that the FourthAmendmentdid not require a warrant to seize
respondent’sautomobile in thesecircumstances.

Justice Souter wrote a concurringopinion joined by Justice
Breyer. He wrote simply to cautionthe readeragainstreading
"our holding as a generalendorsementof warrantlessseizures
of anythinga Statechoosesto call ‘contraband,’whetheror not
the propertyhappensto be in public when seized. The Fourth
Amendmentdoes not concedeany talismanic significance to
useof the term ‘contraband’ whenevera legislaturemay resort
to a novel forfeiture sanctionin the interestof law enforcement,
as legislaturesare evincing increasingingenuity in doing."

JusticeStevenswasjoined in his dissentby JusticeGinsburg.
The dissentersanalyzed the case as a standardwarrantlcss
seizurewhich is illegal absentan exceptto thewarrantrequire
ment. They rejectedthe probablecauseautomobileexception
becausethe car was not seizeduntil 2 monthsafter the crimi
nality had beenobserved. The dissenterswere further dis
turbed by the pecuniaryinterest that law enforcementhad in
the automobile. The core of the dissentis that no warrantwas
obtained. "Ex parte warrant applicationsprovide neutral re
view of police determinationsof probable cause, but such
proceduresare by no meanspublic. And the officers had
months to take advantageof them. On this record, one must
assumethat the officers who seizedWhite’s car simply pre
ferred to avoid the hassleof seekingapprovalfrom a judicial
officer, I would notpennit bareconvenienceto overcomeour
establishedpreferencefor the warrant processas a check
against arbitrary intrusions by law enforcementagencies
‘engaged in the often competitive’-and, here, potentially
lucrativc-’enterpriscof ferretingout crime."

Wilson v. Layne
119 S.Ct. 1692
May 24, 1999

The United StatesSupremeCourt has held that "media-ride
alongs," whereby the media are invited to accompanythe
police in the execution of a searchwarrant, are unconstitu
tional. Thisholding was provided in the contextof a civil suit.

In April of 1992, a judge in Montgomery County Maryland
issued an arrestwarrantfor Dominic Wilson. Thereafter,state
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‘Plain View, Continued from page2/
and federalpolice officers executedthe searchwarrant. They
were accompaniedby a reporterand photographerfrom the
WashingtonPost, despite the fact that the warrant did not
authorize the presenceof reporters. The police went to Wil
son’s parents’ homeat 6:45 a.m. and enteredwhile the older
couple was still in bed. An angry fatherwas wrestled to the
groundwhen he complainedof S armedmen in streetclothesin
his house. WhenDominic Wilson was not located,the police,
and themedia, left.

Thereafter, the Wilsons filed a suit against the police for
money damagesunderBivens v. Six Unknown Federal Nar
cotics Agents,403 U.S. 388 1971. The Court of Appeals
reverseda lower court decision denying summaryjudgment
baseduponqualified immunity. The enbancCourt of Appeals
decidedthat qualified in’imunity was properbecauseno court
had held that the presenceof the media was a Fourth Amend
ment violation. The SupremeCourt grantedcert.

JusticeRehnquistwrote the decision for the Court. He stated
that the questionwas whether "the plaintiff has allegedthe
deprivationof an actual constitutional right at all, and if so,
proceedto determinewhetherthat right wasclearly established
at the timeof the allegedviolation." Stating the questionthis
way provided an opportunity to evaluatethe core issue in
volved, the right to privacy in the home. JusticeRehnquistdid
just that, emphasizingthat the "Fourth Amendmentembodies
this centuries-oldprinciple of respect for the privacy of the
home."

JusticeRehnquistacknowledgedthat the officers here lawfully
enteredthe Wilsons’ home becausetheyhad a warrant. How
ever, that did not end the analysis. Rather, by bringing along
the media, the police raisedthe questionof whether the scope
of the warrant was exceededby its execution. "{T]he Fourth
Amendmentdoes require that police actionsin executionof a
warrant be related to the objectivesof the authorized intru
sion." Bringing the mediaalongfor a searchwarrantexecution
was beyondthe scopeof thewarrantbecauseit was not related
to the objective of the warrant. The media were not there to
help in the search, to assist in the arrest, to identil’ stolen
property, or any other lawful purposecontemplatedby the
warrant.

The State argued that inviting the pressto witness a search
warrant execution serves a legitimate law enforcementpur
pose. This was rejectedby the Court. While media attention
may serve a law enforcementaim, that aim must give way to
thecore of theFourthAmendment. "But this claim ignoresthe
importanceof the right of residentialprivacyat the core of the
Fourth Amendment...Surely the possibility of good public
relationsfor thepolice is simply not enough,standingalone, to
justify the ride-along intrusion into a private home. And even
theneedfor accuratereportingon police issuesin generalbears
no direct relation to the constitutionaljustification for the
police intrusion into a home in orderto executea felony arrest

warrant...We hold that it is a violation of the Fourth Amend
ment for police to bring membersof the media or other third
partiesinto a homeduring the executionof a warrantwhenthe
presenceof the third partiesin the homewas not in aid of the
executionof the warrant."

While the Wilsonswon on the FourthAmendmentissue, they
did not fare as well on the issue of qualified immunity. "We
hold that it was not unreasonablefor a police officer in April
1992 to have believed that bringing media observersalong
during the execution of an arrest warrant even in a home was
lawful." Accordingly, the police were ableto claim qualified
immunity, and the lowercourt was affirmed.

JusticeStevensconcurredin part and dissentedin part. While
he agreedthat the actions of the police violated the Fourth
Amendment,he also believedthat this was clearly established
in 1992 and thus the police had no right to claim qualified
immunity. "The defenseof qualified immunityexists to protect
reasonableofficers from personalliability for official actions
later found to be in violation of constitutional rights that
weren’t clearly established. The conduct in this
case.. contravenedthe FourthAmendment’score protectionof
the home. In shieldingthis conductas if it implicated only the
unsettledmarginsof our jurisprudence,the Court today autho
rizes one free violation of the well-establishedrule it reaf
firms."

City of Chicago p. Morales
119 S.Ct. 1849
June 10, 1999

The most importantthing that can be said of this case is that if
it had beendecideddifferently, it would havehad immense
Fourth Amendmentimpact. It was decided much more nar
rowly, with little FourthAmendmentsignificance. It will be
reviewedlikewise.

This is the long-awaitedgang loitering caseout of Chicago.
Under review was a Chicago ordinancemaking it a criminal
offensepunishablebya $500 fine and 6 monthsin jail to loiter
with no apparentpurposein a public place in the presenceof a
gang memberand to disobeythe order of a police officer to
disperse. The ordinancewas held to violate not only the First
and FourteenthAmendmentsbut also the Fourth Amendment.
The Illinois SupremeCourt droppedthe Fourth Amendment
analysis,and the SupremeCourt reviewedonly underthe First
and FourteenthAmendments.

The decision,written in part by JusticeStevens,was highly
splintered.The bottom line is that the ordinanceas written was
unconstitutionally vague. The ordinance failed to give fair
notice of what is prohibited, and it failed to give adequate
guidanceto governlaw enforcement."In this instancethe city
has enactedan ordinancethat affords too much discretion to
the police and too little notice to citizenswho wish to use the
public streets."
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Plain View. continued from page 22

The decision is important not only for recognizingthat there
continue to be limits to enforcementmechanismsgiven to the
police for controlling street gangs. It also createsa window
into the Court’s views on privacy in today’s world, of which
urbanstreetgangsare a major part. A glimpseof this discus
sion follows:

loiter for innocentpurposes
the Due ProcessClauseof

JusticeStevens: "It mattersnotwhetherthe reasonthat a gang
memberand his father,for example,might loiter nearWrigley
Field is to rob an unsuspectingfan or just to get a glimpseof
Sammy Sosa leaving the ballpark; in either event, if their
purposeis not apparentto a nearbypolice officer, shemay-
indeed,she ‘shall’-orderthemto disperse."

JusticeKennedy: "A citizen, while engagingin a wide arrayof
innocentconduct,is not likely to know when he maybesubject
to a dispersalorder basedon the officer’s own knowledgeof
the identify or affiliations of other personswith whom the
citizen is congregating;nor may the citizen he able to assess
what an officer might conceiveto be the citizen’s lack of an
apparentpurpose."

JusticeBreyer: "The city of Chicago may be able validly to
apply some other law to the defendantsin light of their
conduct. But the city of Chicagomay no more apply this law
to the defendants,no matter how they behaved,than could it
apply an imaginary statute that said, ‘It is a crime to do
wrong,’ evento the worst of murderers."

Justice Scalia: "Tony, a memberof the Jets criminal street
gang, is standing alongside and chatting with fellow gang
memberswhile staking out their turf at PromontoryPoint on
theSouthSideof Chicago;the group is flashing gangsignsand
displaying their distinctive tattoos to passersby. Officer
Krupke, applyingthe Ordinanceat issuehere,ordersthe group
to disperse. After some speculativediscussion..overwhether
theJetsarc depravedbecausethey are deprived,Tony and the
other gang membersbreak off further conversationwith the
statement...‘Gee, Officer Krupke, krup you.’ A tensestandoff
ensuesuntil Officer Krupke arrests the group for failing to
obey his dispersalorder...!find it hardto believethat the Jets
would nothaveknown theyhad it coming."

JusticeThomas: "Today the Court focusesextensivelyon the
‘rights’ of gang membersand their companions. It cansafely
do so-thepeoplewho will have to live with the consequences
of today’s opinion do not live in our neighborhoods.- . By
focusing exclusively on the imagined ‘rights’ of the two per
cent, the Court today has deniedour most vulnerablecitizens
the very thing that JUSTICE STEVENS.. elevatesabove all
else-the‘freedomof movement.’And that is a shame."

As you can tell, the discussion is impassioned. While no
Fourth Amendment precedent resulted, other statutes will be
written and reviewedwhich will effect the privacy rights of all
of us.

Mills v. Commonwealth
1999 WL 236404Ky.

April 22, 1999
Not Yet Final

A Fourth Amendmentissue was decided in this capital case.
Here, a body was found by a relative and the police were
called. The police discovereda trail of blood to the housenext
door. Blood was presenton thewalls of Mills’ house,as well
as the front door and the front porch. The police saw Mills
through an open window, told him to remain, went into the
houseand arrestedMills.

On appeal, Mills challenged the warrantlessentry into his
home to arrest him. The Court, however,held that therewere
exigentcircumstanceseliminating the needfor a warrant. The
police had reasonto believe that Mills was injured,according
to the Court, and thushad exigentcircumstancesto enterinto
the house without a warrant. The Court further found that
following the arrest,Mills consentedto the searchof the house.

Commonwealthv. Wood
1999 WL 354494Ky.

June 4, 1999
Not Yet Final

Wood was pulled over for driving on expiredvehicleregistra
tion plates. A check thereafter revealedthat his operator’s
license had been suspendedfor driving under the influence.
Wood was arrested,and the car was searched,revealinga pipe
with marijuanaresiduein it found in the glove compartment.
Wood challenged the search, but lost. The circuit court,
however, reversedthe decision, holding that under Clark v.
Commonwealth,Ky. App., 868 SW. 2d 101 1994, the evi
dencehad to be suppressed.

The Court of Appeals reversedthe Warren Circuit Court,
holding that Clark was distinguishable. The Court, in an
opinion written by Judge Emberton and joined by Judges
Buckinghamand Huddleston,held that the casewas controlled
by New York v. Belton,453U.S. 454 1981. Belton had held
that when a car was lawfully stopped and the defendantar
rested, that the defendantand the car could be searchedinci
dent to a lawful arrest. Clark was distinguishable,according
to the Court, becausein Clark the stoppingwas for a minor
offense,and the searchdid not take place for a long time after
the stopping. The Court noted that the Clark Court had
"expressedconcernthat the searchwas not genuinely incident
to the arrestas it occurredsome distancefrom the vehicle and
after the elapseof some forty minutesfrom the time of arrest.
Thesecircumstancesconvinced the Clark court that the safety

JusticeStevens:"[T]he freedomto
is part of the ‘liberty’ protectedby
the Fourteenth Amendment."
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The defendantchallengedthe seizureof thecocainesayingthat

Plain View. Continued/rum page 23

andcvidentiaryrationalesfor the ‘incident to arrest’ exception
had becomeso attenuatedas to makethe exception inapplica

In contradistinctionto Clark, in this case the offense,driving
on a suspendedlicense suspendedfor DUI, was one that
commonly results in an arrest. Further, the searchoccurred
immediately after the arrest. Thus, the casemore resembled
Belton and the trial court was reversed.

Cox v. Commonwealth
Ct of App., June 18, 1999,No. 19980CA - 1345-MR

not to be published
This case representsa rare reversal of a trial court’s order
declining to suppressevidence. Here,Cox and two men were
sitting in a car at Cox’ home in Louisville when officers
approached,investigatinga report of gunfire in the area. The
police asked him to lower the window, and upon smelling
marijuanaaskedhim to get out of thecar. The officer observed
Cox’ eyesasbloodshot,his smell as marijuanastained,and his
"attitude" being "real mellow." The officer decidedto arrest
Cox for public intoxication,and searchedhim, finding a bottle
with 3 piecesof crack cocaine. He was chargedwith posses
sion of crack cocaine, lost a suppressionmotion, entereda
conditional guilty pleaand was sentencedto one year. He was
neverchargedwith public intoxication.

The Court of Appeals,in an opinionby Millerjoined by Judges
Gardner and Schroder, reversedthe trial court. The Court
noted that the trial court had found probablecause to arrest
Cox for public intoxication. This was a fatal mistake. The

Court observedthat the standardis notwhetherthere is proba
ble cause to arrest for a misdemeanor,but rather whether a
misdemeanorhas beencommitted in the officer’s presence.

"Probablecauseis an insufficient basis to make a warrantless
arrest for a misdemeanor.Mash v. Commonwealth,Ky., 769
SW. 2d 421989." The Court thenwent on to find that there
had been no public intoxication committed in the officer’s
presence. Bloodshot eyes, the smell of marijuana, and a
mellow attitude do not a misdemeanormake. Accordingly, the
arrest was illegal, mandatingthe suppressionof the evidence
seizedincident thereto.

UnitedStatesv. Watkins
179 F.3d 489 6*11 Cr.

June 10, 1999

The Sixth Circuit has exploredthe good faith exception in a
case where there was neither probable cause nor adequate
particularity. In this case, the FBI failed to identify in their
affidavit that an unoccupiedhouse could have cocaine in it.
Nor was the unoccupiedhouseidentified in the warrant itself
When the FBI executedthe warrant, cocainewas found in an
unoccupied house located behind the house named in the
warrant.

the search was illegal becausethe place to be searchedhad not
been named in the warrant. The defendant alsochallenged the
affidavit becauseit was not supported by probable causein that
the illegal activity noted in the affidavit was not tied to the
unoccupied housewhere the cocainewas found. The Govern
ment argued that the seizure was legal becausethe affidavit
used typical boilerplate language of "all outbuildings and

appurtenancesand that the good faith exceptionshould
apply. The district court upheld the seizure, ruling that the
affidavit, which includeda map noting the unoccupied house,
had been incorporated into the warrant.

The Sixth Circuit, in an opinion written by JudgesDowd,
Boggs, and Moore, affirmed the decision of the district court.
The Court found first that there was no reference to the
affidavit in the warrant, and thus the warrantdid not identify
the place to the searched. However, the Court held that
becausethe affidavit describedthe unoccupiedhousethat "it
was reasonablefor the officers to believe that the warrant
incorporatedtheaffidavit."

The Court rejectedthe Government’sposition that an officer
could rely upon anotherofficer’s telling him that the unoccu
pied housecould be searched."Allowing executingofficers to
searcha propertynotdescribedin a warrantand then to claim
good faith basedon what other officers incorrectly told them
could invite officers acting unreasonablyor in bad faith to tell
‘innocent’ officersto wrongly searcha property."

However, the Court againfound that the good faith exception
applied. "[Tjherc is no evidence that Agent Parrish gave a
knowingly false affidavit or otherwiseacted in bad faith; the
warrantwas issuedby a properauthority; there is no evidence
that the issuing magistratejudge had abandonedhis neutral
judicial role; and Agent Parrish had probablecauseto believe
that the defendanthad committed a crime." "A]lthough the
affidavit was not properly incorporatedinto the warrantand
did not, at any rate, contain probable cause to search the
second house, the evidence seized during the search was
neverthelessadmissiblepursuantto the good-faithexceptionin
Leon."*

ErnieLewis p
Public Advocate

100 Fair OaksLane,Suite 302
Frankfort, Kentucky40601

Tel: 502 564-8006ext. 108
Fax: 502 564-7890

E-mail: elewismail.pa.state.ky.us
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It is with mixed emotionsthat I must inform you of my deci
sionto retire effectiveJuly31,1999.

I haveexceeded27 years in the retirementsystemandam
leavingbehinda caiter in indigentcriminal defenserepresen
tationthat hasliterally beentheentire focal point of my pro
fessionalexistencesincelaw school.

Overthe years, I have resistedthe adviceof manypersonswho
advisedme to enterprivatepracticethat.. of course,offered
theopportunityto earn far moremoney-Ido not regretany
careerchoice howeverand trulybelievethat, on the whole, it
hasbeenfulfilling and worthwhile.

I will treasure to the end of my life, the experiencesI had at
temptingto protectthe rights of thepoorand the comradeship
working closely with other dedicatedprofessionalslike your
selfin theneverendingfight to servejusticefor our clients.

In a sincereeffort to provide quality representation to my
clients, in Boyd County,with a staffconsistingof only 2
lawyers,an investigatorand a secretary,I found it necessaryto
basicallyforego vacationsand anyrealmeasurableamountof
time off for thepast 10 years. I knew that this was unhealthy
but our local systemdemandedconstantattentionandthecon
fusion createdby absencesa week or more wasn’t acceptable
to me. I haveto take this stepnow to ensurethat I canat least
havesomeopportunityto relax a little and attempt to rejuve
natemyself.

I leave confidentthat my successorHonorableBrian Hewlett
will pick up whereI left off and maintainthe highstandards
that I, and all who haveworkedin this office, havesacrificed
for in thepastyears.

I will always remaindedicatedto the principlesfor which the
Departmentof PublicAdvocacyand all of the otheragencies
of the Statethat perform indigentcriminal defensework stand.

Many people,thoughtthe years,haveinquired as to "how can
you defendthosepeople’ or "why don’t you go into private
practiceand makea few bucks."Thosetype of sophomoric
commentsdidnt affect mewhen I heardthemand they have
nothing to do with my decisionto retire.

I gaveall I had for aslongas I could and might havelasted
longerwith a more level playing field. However, theState and
County,both gavegenerouslyto my budgetand we had every
thing we neededin my view butmanpower.

I wish everyoneat DPA thebestand will neverforget thesup
port and friendship given. It truly hasmadelife worthwhile
becausethis typeof systemoccursall to seldomin an increas
ingly cynical world.

Yours truly,

William Mizell

William Mizell, Director of Boyd County Office Retires after 27 Years of Public Defending
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Part I of this 3-part seriesof articles SeeMay, 1999 issue
of The Advocateaddressedthe first hurdle a defendant
must overcome In order to overturn a conviction in an
RCr 1142 proceeding -the obtaining of a hearing. Ar
guably, under RCr 11.42 a defendant who raises a col
orable claim of IAC that is not conclusively refuted by the
record should get a hearing. As discussed in Part I,
Kentucky courts set the bar for obtaining 11.42hearings
too high, in violation of due process. Part II addresses
Kentucky’s additional hurdles Inside the 11.42 hearing,
the burdens of proof.

In 1984 the United StatesSupremeCourt loweredthe bar for
proving ineffectiveassistanceof counselIAC by announcing
that instead of proving counsel renderedthe proceedingsa
farce, henceforth defendantsneed prove only that counsel
failed to render"reasonablyeffective assistance,considering
all the circumstances." Strickland v. Washington,466 U.S.
668, 104 SQ. 2052, 80 L.Ed.2d 674 1984 One might
assumethat after Stricklandlower standardsof proofwould be
required in IAC RCr 11.42 hearings. And this is true. Or at
least it is half true.

As discussedin this article, there are two separateburdensof
proofto overcomein proving IAC, and Strickland loweredone
of them. Also as discussed,Kentucky -at least initially--
failed to follow Strickland. Kentucky’s "heavy burden"of
prooffor IAC, i.e., the requirementin an 11.42 of "clear and
convincingevidence" to prove that ineffectivenessoccurredis
probably still valid under Strickland. But Kentucky’s other
burden,the burdenof proving prejudice, is subject to question.

The Burden of Proving Ineffectiveness

Under Strickland, to prove LAC a defendantmust establish
two things, by overcoming two separateburdens of proof.
First, a defendantmust provethat the attorneywas ineffective.
Since at least the 1960’s, a defendantin Kentucky has been
required to presentclear and convincing evidencein an RCr
11.42 hearingto overcomethe presumption that counselwas
effective.2 "Seriousdoubt" overwhethera defendanthasbeen
adequatelyrepresentedis not enough: a defendantin an RCr
11.42 proceedinghas a "heavy burden" and must establish
"convincingly" that he has beendeprivedof "somesubstantial
right which would justi the extraordinaryrelief afforded by
[a] postconvictionproceeding." commonwealthv. Campbell,

415 S.W.2d 614, 616 Ky. 1967;
Dorton v. Commonwealth, 433
S.W.2d 117, 118 Ky. 1968 where
the Court used the word
"convincingly" to describe the re
quiredmannerofproving IAC. As to
the first prong,the Courtin Strickland
spoke of a "strong presumptionthat
counsel’s conduct falls within the

wide rangeof reasonableprofessionalassistance,"and stated
that defendantsmust "overcomethe presumptionthat, under
the circumstances,the challengedaction "might be considered
soundtrial strategy." Strickland,104 S.Ct. at 2065. Given the
dual presumptionsaffecting IAC proceedings,and given this
language,it is doubtful that Stricklandrequiresa lesserburden
for proving ineffectivenessthan the burdenof producingclear
and convincingevidence.3

The Burden of Proving Prejudice.

However, as to the secondprong, oncea defendanthasestab
lished that ineffectivenessoccurred, the defendantmust show
only a "reasonableprobability" that "absent the error" the
verdict would have beendifferent. Strickland, 104 S.Ct. at
2068 -2069. And "reasonableprobability" is defined in
Stricklandas "a probability sufficient to undermineconfidence
in the outcome." Id. Arguably, this could be as little as a
10% probability. At a bare minimum, Stricklandstatesthat
the burdenof proofas to whetherattorneyineffectivenesshas
prejudiceda defendant’scasemust be less than a preponder
anceofthe evidence. JusticeO’Connor, writing for the major
ity, said:

.we believe that a defendantneednot show that
counsel’s deficient conduct more likely than not al
teredthe outcomein thecase."

The result of a proceedingcan be renderedunreli
able, and hencethe proceedingitself unfair, even if
the errorsof counselcannotbe shownby a preponder
anceof theevidenceto havedeterminedthe outcome.

The defendantmustshowthat thereis a reasonableproba
bility that, but for counsel’s unprofessionalerrors, the
result of the proceedingwould have been different. A
reasonableprobability is a probability sufficient to under
mine confidencein the outcome.

Strickland, 104 S.Ct. at 2068.

Given the very explicit languagein Strickland,once a defen
dant establishesineffectivenesshas occurred, he cannot be
requiredto establishprejudiceby more than a preponderance
of the evidence.

Continued on page 28.

KENTUCKY’S RCR 11.42’s: A Farce and Mockery?
Part II: The Inordinate Burden of Proving

Ineffective Assistance1

by SusanJacksonBalliet, AssistantPublic Advocate
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Continuedfrom page 27
Unfortunately, whenthe KentuckySupremeCourt restatedthe
Strickland rule in Gall v. Commonwealth, 702 S.W.2d 37, 39
Ky. 1986, it left out the part about"reasonableprobability,"
and recast the burden of proof as to prejudice in a much
harsher fonn, requiring a showing that "but for counsel’s
‘unprofessional errors,’ the result of the proceeding would
have been different." Gall, 702 S.W.2d at 43. This was a
misstatementof Strickland. The Court in Strickland never
used"but for" language.TheStrickland Courtsaid "absentthe
error." Under Strickland, if there is a mere "reasonable
probability" of prejudice,arguablyas little as a 10% chanceof
prejudice, a retrial is mandated. The erroneouslanguagein
Gall makes it appearthat the defensemust prove to a 100%
certaintythat "but for" the error, the result would havebeen
different.

Kentuckytrial courtsroutinely rely on Gall, and given theerror
in Gall, Kentucky trial courts are liable to imposethe wrong
standard in 11.42 hearings and to deny defendants,erro
neously,of 11.42 relief. The Kentucky SupremeCourt was
forced to addresssuch an error only recently, in Moore v.
Commonwealth,983 S.W.2d 479, 488 Ky. 998, and ap
pearedto concedethe erroneousstandard,butdeniedrelief on
the groundsthat "evenif we were to conclude the trial judge
appliedthe wrong standard,it is our opinion.., that application
of the correct standardwould have led to the same result."
Unfortunately,the Court left Gall standing. Unfortunately,like
a siren’s song, the erroneouslanguagein Gall will continueto
lure Kentucky trial courtsinto error.

Due Process!Equal Protection

Requiring a criminal defendantto meet an improperly high
thresholdburden in order to get an 11.42 hearingPart I, May
1999 The Advocateor requiring him to prove prejudicebe
yond a "reasonableprobability" violates the right to due pro
cess. N.S. v. C. and MS., 642 S.W2d 589, 591 Ky. 1982
preponderanceof the evidencestandardin involuntary termi
nation caseswasunconstitutionalbecauseit deprivesparentsof

due processof law, remanddue to failure of trial court to
identify any burdenof proof See also Santoiky v. Kramer,
455 U.S.745, 102 S.Ct 1388, 71 L.Ed.2d 599 1982 statute
requiring the stateto produceno more than a "fair preponder
anceof evidence"in orderto terminatea parent’sright to have
custodyof herchildrenviolateddue processand Addingtonv.
Texas,441 U.S. 418, 99 S.Ct. 1804, 60 L.Ed.2d 323 1979
"beyonda reasonabledoubt" standardwas inapplicable,be
cause it might imposea burdenthe statecould not meetdue to
the inherent uncertainty of psychiatric diagnosis, and
"preponderanceof the evidence"standardwould be too low in
a proceedingthat might result in damageto reputationor other
stigma to thedefendant.

The liberty interestof a criminal defendantis substantial,and
the stakes can be life or death. The wrong standardfor
granting an 11.42 hearing or the wrong burden of proofcan

impose a very high risk of erroneous deprivation. The statehas
a strong interest in protectingsociety from criminal behavior.
However, the state has an equally stronginterestin not locking
up or killing innocentcitizens. A state’s interestin protecting
the reputationsof criminal defenseattorneyscould neverout
weigh a defendant’s interest in life or liberty. True, the state
has an interest in the cost of spending additional time and state
resourcesincluding judicial resourcesand corrections re
sourcesrequiredin order to grant 11.42 hearingsin everyease
where allegationsare not conclusively refuted by the record.
But it does not cost a nickel to apply the correct burden of
proof in every RCr 11.42hearing.

The next Issue of The AdvocatewiH contain Part III on this
topic, with practical tips on how to apply Parts I and II at
the trial court level.

Specialthanksto RebeccaDiloreto,DPA PostTrial
Division Director, and JoeMyers, PostConvictionBranch,for
invaluableinsightand contributionto this article.

2 Thisarticleaddressesonly RCr 11.42 ineffective
assistanceof counselissues. It shouldbe noted that RCr 11.42
proceedingscanalsobe basedon othergrounds,including
lackofjurisdiction, and voidnessof statute. The standardfor
grantinga hearingandburdenof proofmight varybasedon
thenatureof the groundsthat are raised.

Presumptionsshift theburdenof proof. Director,
Office ofWorkers‘CompensationPrograms,Dept. ofLabor v.
GreenwichCollieries Mobile, 114 S.Ct. 2251, 2260, 512
U.S.2671994 And thereare two presumptions that affect
theburdenof proof in RCr 11.42hearings. First, the law pre
sumescounselto haverenderedeffectiveassistance.United
Statesv. Cronic, 466U.S. 648, 658, 80 L.Ed.2d 657, 667, 104
S.Ct. 2039,20491984 And second,there is a "presumption
of regularity"that attachesto final judgments. Parkev. Raley,
113 SQ. 517, 524, 506 U.S. 20U.S.Ky. 1992
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More and more often, defense counsel finds that a drug-,
arson-,or bomb-sniffing dog is involved in a case. Even small
communitieslike Barbourville have a K-9 unit as part of their
police force. With the increasingavailability of federal money
and the popularity of dogswith jurors. their use will grow.
How is the defenseattorneyto handlethis latest development?
Using the experiencesgainedby co-counseland myself in a
tougharsoncase,I havesomesuggestionsfor thedefense.

As I begin, the most important advice I offer is to be awareof
how your efforts will be received. Our Judgejokingly told us
off the recordwhenwe were discussingthe case,that he owned
five dogs. I submit that your jury pool may not be much
different.

In dealing with dogs, I suggestthat the tried and true formula
of making surethe approachfits within the theory of the case,
doing the backgroundresearch,and doing the usual lawyer
things, like filing discovery motions, is the best approach.
Dogs are realty no different than DNA, fingerprints, or any
other evidencethat will comeagainstyour client. They maybe
better receivedthan other typesof evidence,but they are still
just that, evidence.An integratedapproachto handling the dog
is best.

First, the approachto the dog must fit within the theory of the
case.For instance,if theclaim is that thedrugsbelongedto the
co-defendantand were not your client’s, there maybe no need
to do anything with the dog. If, however,thereare issuesof
search,and the jury appealis "too much government."the dog
may be the central focus of your efforts. Nancy Hollander, a
formerNACDL Presidentand a teacherof mine at the National
Criminal College, proudly speaksof retiring three drug dogs.
All three were retired becauseNancy showedthey sniffed too
well. Although it is not the usual line.of attack to show that
evidenceis "too good", it hasbeensuccessfulfor her. All of
the dogswere handledin the contextof the casesshehad and
her theory of the ease. How you diminish or reducethe effect
of dog evidence is not as important as doing it. I suggest it
cannotbe doneoutsidethe contextof theoryof thecase.

The second step is doing the backgroundresearch. Just as
those of us who diligently avoidedcollege biology classesfind
ourselves studying biology materialswhen we have a DNA
case,when working on a case involving canine sniffers, we
must read backgroundmaterialson dogs. Fortunately,many
law enforcementexpertshavewritten booksand articlesabout
dogs as a law enforcementtool. Although frequently written
from the point of view of how great an addition to law

enforcementthey arc, they also drawpretty high stan
dards for using dogs. This can be a gold mine of
cross-examinationquestions.

______

For example,in our arsoncaseone of thebetterbooks
we found was Sniffing the Ashes, K-9 ‘s in the Fire

Service, by William H.
Whitstine, Jr. It was pub
lished in 1992. It detailsthe
developmentof the dog pro
gram in his state. Chapter
Five, The Canine On The
Scene,was a source of won
derful cross-examination
questions. For example,
the author talks about the
importance of having the
dog on the sceneas soonas
possibleevenwhile the fire
is still being extinguished.
FTc discussesthe necessity
of protecting the dog’s feet
from burning while it is
still hot to walk on by us
ing pads. He talks of
searchingthe crowd with the dog, and of making sure that the
dog is there for the removal of each layer of debris to help
avoid the effectsof "sinking" and "pooling". In our case,the
rest of the "team" had completedtheir work and the dog was
brought in on the fourth day after the fire. All layershad been
removed,and obviously therewas no crowd to work.

Our approachwas to say that the dog addednothing because
the investigatorsdid not properlyuse him. This was not the
dog or the dog handler’sfault: It was the fault of the arson
investigationteam, the same team responsiblefor all of the
other "problems" in the case. This was our theory of the case,
and I believe our approacheffectively negatedthe dog evi
dence. In closing argument,he was barelymentionedby the
prosecutor,who only said that the dog confirmed what the
other investigators already had found. Because the dog’s
evidenceessentiallyconcededwhat we had proven, the dog
addednothingto thecase.

Finally, the third step is to do what we do best as defense
attorneys:investigatefilly andlitigate whennecessary.Partof
the investigationmust be an inquiry into the qualificationsand
certifications of the dog and handler. The defenseattorney
must view the dog in the contextof a team. What thedog and
handlerhavedonetogetheris critical and mustbe documented.
Any gaps in the recordsmust be part of the treatmentof the
dog. It is not the dog’s fault that he or shewas not certified in
a timely manner,but somebodyshould answer for that. The
records may show that a fill frontal assault on the dog’s
qualificationsis not the route to go. Only thorough investiga

Continued on page 30

DEFENDING AGAINST THE DOGS
Or How to Cross-ExamineFuzzy, The Black Labrador

By Roger Gibbs, Eastern Regional Manager

RogerGibbs
Eastern Regional Manager
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Continued from page 29

tion will answerthat question. This may lead to a Dauhert
hearing.

A samplediscoverymotion follows this article. It may give
you some ideas aboutthings to ask for in dog cases. As with
any motion, it is really only a place to start, and should be
tailored to the specific case. The answermay lead to other
motionsfor exclusion,further investigation,your own expert,
or somechangesin thetheory of thecase. I suggestit startwith
basicdiscovery.

In closing, I suggestthat dogsare really nothingnew for us as
criminal defenseattorneys.They are just one more tool the
governmentis using to try to secureconvictions. Although by
their nature,they maybe betterreceivedby the jury than other
evidenceput forth by law enforcement,they can still be
negated.We just have to settle in anddo what we do best:be
smartadvocatesfor our clients.*

In writing this article, I want to thank my co-counselJim
Norris and Dennis Burke. I also want to thank our interns
from Washingtonand Lee University Patrick McCormack,
JamieSlagle,LeeDunham,and MikePidgeon. Finally, I want
to thank Larry, who I had the honor of representing. This
article is a summationofthe experienceswe went though in
the case. I hopeour experienceaidssomeoneelsein his or her
efforts.

RogerGibbs
EasternRegionalManager

P.O.Box 277
London, Kentucky 40741

Phone: 606 878-8042
Fax: 606 864-9526

rgibbsmail.pa.state.ky.us

Commonwealthof Kentucky
Circuit Court

IndictmentNo. 99-CR-

Commonwealthof Kentucky Plaintiff

Vs

JoeHousebumer Defendant

Motion for Discoveryon AccellerantSniffing Dog

Comesnowthe Defendant,by Counsel,pursuantto the Fifth, Sixth, Eighth, and FourteenthAmendmentsto the Fed
eral Constitution,Sections,Seven,Eleven,Sixteen,and Seventeenof the Kentucky Constitution,all applicable
statutes,Rulesof Criminal Procedure,Rulesof Evidence,andall other authority whethercited or not, andhereby
moves this Courtto enterthe attacheddiscoveryorder. In supportof this motion, the defendantstatesas follows:

I. He standschargedwith arson.

2. The Commonwealthhasprovidedpartialdiscoveryin this case,which includesreferencesto the useof an
accelerant-sniffingdog.

3. In one of the referencesfor arsoninvestigation,Basic Tools andResourcesfor Fire Investigation: A Handbook
by the FederalEmergencyManagementAgencyand U. £ Fire Administration,we found the following state
ment:

"As a tool, their [the canines’] effectivenessis limited by their training andabilitiesof the trainer,
handler,origin, andcauseinvestigator,law enforcementagency,forensiclaboratory,andprosecutor
responsiblefor investigatingandprosecutingthe ease."
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4. In order to fully investigatethis case,the defendantneedsthe following records:

a Any andall recordsconcerningthisparticular dog, its handler,andtheir trainingas a team,including their
training in the functiol of accelerantdetection,their traininghistory, the dog’s education,andthedog’s med
ical history;

b Copiesof anyand all recordsof the dog andhandler’straining,fire sceneexperience,andlaboratoryresults
of anysamplessent in for hits madeby the team;

e The daily training schedulefollowed by this dog,andwhetheror not this doghasmet ATF trainingandcerti
fication requirements;

d Any andall recordsindicating a positivereactionby the dogto a sample,which was later ruled to not be an
accelerantor causeof the fire;

e Any andall recordsconcerninghowthe dog was madepart of this caseinvestigation,including whenthe dog
was first broughtinto thecase. Also identificationof anysamplessent for testingthatwere alertedby the
dog;

0 Any andall recordsor indicationsconcerningwhetheror not this dogcan differentiatebetweenaccellerants
andvaporsfrom plasticsandpaints;

g The kennelor sourceof thepuppythat wastrainedin this ease,andany informationaboutanyonewho may
haveparticipatedin the training of this dog;

h Copiesof anyand all departmentalor organizationpolicies,rules, directives,memos,anddocumentsregard
ing operationof the dogs,as well as anycertificationsby anyorganizationfor the Departmentor the dog or
handler;

i Any andall new articles,recordings,or videotapesabout the dogor its training;

j Any andall departmentalor organizationalpolicies or rulesconcerningcertification andthe frequencyof cer
tification or testing.

k Any andall information aboutthe dog’s primary reward.

1 Any andall documentationabout the specific training for this dogincluding training aids, specificallyinclud
ing the chemicalcomposition,purity, anddifferentiationof accellerants.

m Any andall departmentalor organizationalpolicies concerningthe minimum standardsfor training profi
ciencyfor arsonsniffing dogs.

5. Sincethe arsonteamusedihe dogto reachits conclusionsconcerningthe fire in this case,the defendantis enti
tled to all information underlyingthe opinion. UnderRCr. 7.24, KRE 702, KRE 703, KRE 705, the stateandfed
eral Constitutionalguaranteesof effective assistanceof counsel,crossexamination,and a fair trial, the defendant
is entitled to all information requested.The dog’s opinion is no different than that of any otherexpert;henceall
foundationinformationis discoverable.

Whereforecomesnow the Defendantand movesthe Court to enterthe attachedorder.

Respectfullysubmitted,

Counsel
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ROCK SOUP,COLLABORATION AND
OTHER CONSIDERATIONS

by Tim Shull, Assistant PubLic Advocate

In the JuvenilePostDispositionalBranchJPDB we often file
petitionsfor writs of habeascorpus for our clients. The other
day, while preparinga petition for K.J.M., I rememberedthe
old childhoodstory of "Rock Soup"severalvariations. You
may recall that in the story the three soldierscame to town at
the end of the war. They were hungry,tired and without any
moneyor food. The townspeopleweren’t much better. And
they were suspicious. The most clever soldier of the bunch
probablya lawyerafter hemusteredout convincedthe towns
people that he could make a wonderful soup from the three
stoneshe had in his pocket. First he got the townspeople to
loanhim a greatbig cauldronof water,and he startedcooking
the rocks. Then, he slowly cajoledother items from thepeople
to "help" the soup.The town’s peopleslowly donatedsomeof
the things they had on hand: potatoesfrom one, onions from
another,and soon. Before anyoneknew it, theyhad all made
a wonderful, heartysoup. And theyhad all becomefriends.

K.J.M. was in a bad spot. Unfortunately, his legal situation
repeatsitself all too often in the Kentucky Juvenile Courts.
Over a period of eight months,KiM. appearedin Juvenile
Court at least five times. At every appearance,K.J.M. admit
ted to charges,had a formaldisposition,or thecourt found him
in contempt.The only time K.J.M. had a lawyer in courtwasat
his last appearancewhen the district judge conmuttedhim.
Members of the JPDB often brief this "no lawyer" issue in
petitions for writs of habeascorpus. I borrowed two of these
petitions from my colleagues,and began to draft KiM’s
petition. More Rock Soup. But there were more problems
with K.J.M. ‘s case.

All thosetimes KiM. went to court, the systemalso forgot to
follow several different sections of the Kentucky Juvenile
Code. K.J.M. had had two dispositions,and no written dispo

sitional report had ever beenordered or tendered. K.J.M.
neverwaived thesewritten reports, and he never had a lawyer
to advisehim on it. What to do?

In Brown v. Commonwealth,911 S.W.2d 279 Ky. App.,
1995, the KentuckyCourtof Appealsheld that, by failing to
follow the six day time limit for a preliminary hearingunder
the Kentucky Mental Inquest Statute KRS 202A.071, the
governmentviolated Section2 of theKentuckyConstitutionby
continuing to hold and prosecute petitioner Carl Brown.
Brown turns out to be a wonderfully broad case supporting
Section 2 protections. So, taking all the dispositionalprob
lems, and several other problem areas in K.J.M.’s case, I
arguedthat each of the individual problemsalone constituted
reasonto sustainK.J.M.’s petition underthe Brown Section2
analysis.

DPA people helped me figure out several of the Section 2
violations in K. J. M.’s case. Appellate Branch Attorney,
RichardHoffman, said, "Sounds like double jeopardyto me.
Use Cooper’sKentucky Instructions to Juries." More rock
soup. Joe Meyer, of the Post Conviction Branch, said "All
theseproblems. Soundslike cumulativeerror to me. Let me
give you some cumulativeerror research." More rock soup!
Somemore advicefrom JPDB colleaguesand a final edit from
Gail Robinson,and we filed the petition. The circuit court
releasedK.J.M. He’s now home with his family. Rock soup,
collaboration,andother considerations.

Other Considerations: Everyday, I am thankful that I work for DPA. I think
that no one could find any place where people are more willing to give time
and advice to their colleagues than in
the Kentucky DPA family. All of us
at the JPDB are always happy to get
telephone calls, facsimile messages,
and c-mails from anyone wanting in
formation about juvenile cases.
Please Ict us know if you’d like a
copy of the KiM, petition for a writ
of habeas corpus or any of our other
petitions. [Special thanks to law
clerk Lisa Hayden who also knows
how to make Rock Soup.1*

Protecting Freedom
Thefollowing article is a speechgivenby Mark Stanzianoat the 27th Annual Public DefenderEducation
Conferenceheld June 1999 in Louisville, Kentucky. Mr. Stanzianowasspeakingon behalfofthe Ken
tucky AssociationofCriminal DefenseLawyers.

A couple of years ago, I rememberRonald Goldman’s father madeduring thesedebatessought to limit an accused’sright to
being in Lexington to pitch his case for a dismantling of the the effective assistanceof counsel by 1 limiting accessto
current Bill of Rights. in so far as it afforded due process counsel and, 2 limiting the cxtent to which counselcould,
protectionsto those in our societywhom the governmentwould thereafter,assistthe accused.
imprison or kill, in favor of establishinga "Victims’ Bill of
Rights."At the time, white outrageat the verdict in thecriminal In speakingto you tonight about the Kentucky Associationof
half of the O.J. Simpson casesparkedanotherin a long series Criminal DefenseLawyers, I’d like to take a brief look at the
of debatesregardingthe legislativeeviscerationof the rights of cornerstoneof due processfor an accused,the right to counsel.
a citizen-accusedto have a fair trial. Someof the proposals To truly understandwhat that right is all about, you must first

Tim Shull
Assistant Public Advocate

Department of Public Advocacy
IOU Fair Oaks Lane. Suite 302
Frankfort, Kentucky 40601

Phone: 270 564-8006
Fax: 270 564-7890

email: tshulhmail.pa.siate.ky.us
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Continued from page 32
cometo know the true believerswho bring the Bill of Rights
alive and make it meaningflul for us all.

Most of us, that is to say most criminal defenseattorneys,are
"drawn" to thepracticeof criminal law. Many of us havebeen
lured, seducedor enticedinto this mostnoble of specialitiesby
the long and variedhistoryof those who havepreceededus in
the law and we are attractedby thepersonalitiesof some of the
criminal law’s giants.

Oratorslike Cicero, Daniel Webster.and ClarenceDarrow;
courtroom gladiators such as Earl Rogers,Max Steuer, and
Edward Bennett Williams; and, enchanterslike Earl Stanley
Gardner,JohnMortimer, and Gerry Spencecontinueto fasci
nateand motivate us.

The true believers are pulled into the swirling waters of this
field by the realizationthat their necessityis bornof a society’s
efforts to make itself, first, free, and then, safe. The existence
of the criminal defenseattorneyis necessaryto preserveand
protect the freedom of entire societiesand, without them, no
one in a societycanbe truly free.

The criminal law has existed from the time of the Sumerian
Code of Lipit-Ishtar and has evolved thorough the codes of
Hammurabiand Justinian. It has beenre-defined in terms of
personallibertieswithin the frameworkof the MagnaCartaand
the Constitutionof this great land. It has beenlimited through
our Bill of Rights.

During nearly all of recordedhistory,’ the most enlightened
culturesof the ageshave insistedupon the right of the citizen
accusedto defend himself in one manneror another. The
natural outgrowth of this right was the emergenceof those
individuals who would stand in the stead of the accusedin
orderto argue for her innocence,freedom,or both. Throughout
history, criminal defense attorneys--in one form or
another--havestood as "protector," "advocate,"and "last, best
hope" under these laws for those who could not stand for
themselves.

The defenseattorneyhas, from the earliesttimes, becomepart
of humankind’smost notable,andsometimesnotorious,specta
cles. They have fought to protect "witches" in Salem, and, at
least one man, Jabez Stone, from the Devil himself They
defendedboth the greatGalileo and Mr. Scopes’monkeyfrom
the darknessof the times, and fought for the lives of Germans
who fought to takeours when their genocidaland racistatroci
ties were thrownopen to the light of day in Nuremburg.

A criminal defenseattorney, JohnAdams, defendedBritish
soldiers after a "massacre"in Boston; just as Gerry Spence
defended a modern day American "soldier" after the
"massaereat Ruby Ridge.Defenseattorneyswere thereto try
to saveSaccoand Vanzetti; Leopold and Loeb. Bundy, Gaey,
and Bruno Richard Hauptman though they were reviled in

* theseeasesfor doingso.

Criminal defenseattorneysdefendedCaptain Kidd and Lieu
tenantCalley. They have stood up for, and before, leadersof
state, royalty, emperors,dictators, and even God; as when
Ciceroarguedthe innocenceof Deiotarusof Galatia,againsta
charge of trying to assassinateJulius Caesar,before Caesar
himself They have defendedthose who conspiredto assassi
nate presidentsand those who, themselves,killed presidential
assassins.They have spokenon behalfof those who would
havetoppledcountriesthroughacts of treasonas well as John
PeterZengerwho was accusedof seditionbutwas no traitor,

They have faced down ridicule, personaland financial ruin,
excommunication,death, and, in some instances, the loss of
their very souls in order to defendthosewhom societyand its
leaderswould havedamnedwithouthearing.

Truebelieversaredrawn into this professionof serviceby their
belief that those who have gone before havebequeatheda
legacyto those who would comeafter. It is a legacyof courage,
of selflessness,and of honor. It is a legacywhich, like Excal
ibur, canonly be entrustedto those who dare to defyconven
tion and to do what conventionalwisdom sayscould not, or
should not, be done. It is a legacy which demandsthat its
mantlebe worn with pride.

Over thecourseof time, thecivil law, in its questfor economic
justice,seemsto becomemore unfair with eachnew legislative
"reform." Defending the citizen-accusedremainsthe last, true
practiceof law in the classicalsense.

And, to Mr. Goldman and those like him--who continueto try
to whittle away at the cornerstoneof due process--we,who
have acceptedthe challenge of committing our energiesto
defending the lives, property, and freedom, of the people
whom societywould depriveof thesepreciousgifts, respond
that we will notallow this cornerstoneto be destroyed;eitherin
the name of "reform" nor in the name of "victims’ rights."
Forgettingthat no one canbe a "crime victim," unlessand until
proofbeyonda reasonabledoubt that a crime hasbeencommit
ted is found, endangersthe freedom of everyone in society.
Worse, allowing convictions to be securedin the absenceof
due process, including a meaningful right to the effective
assistanceof counsel,makes"victims" of usall.

I appearbefore you to tonight to ask if you are a true believer,
descendedfrom a long line of true believers, and to invite.
.no, urge.. thoseof you who are, to join more than 350 of your
brothersand sisters-in-armsas membersof the KACDL. To
gether,we will continueto make a differencefor thousandsof
Kentuckianswho stand accusedand who face the inmUnent
loss of their property, their freedom,and their lives. Together,
we will earn the right to the richness of our inheritance.
Together, we will heard it said of us: They saw wrong, and
righted it; they saw sufferingand stoppedit, they saw injustice
and freed us from it.
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At the 1999DPA Annual Public DefenderConference, I spoke
on a numberof topics related to the defenseof the personwho
is accused,in one fonu or another,of child sex abuse. During
one talk, I referenced various works which, in my opinion,
shouldbereadand frequently referencedby attorneyswho fmd
themselvesembroiled in these awful cases. Following the
conference, I was asked to "do a short Advocatepiece" on the
works I discussed. I believe that what follows may be of
benefit to bothshortand tall advocates,alike.

In defendinga child sex abusecaseCSA, it is incumbenton
the defenseattorneyto understandcertainscientific principles
and precepts. For example,the suggestibilityof young chil
dren, "nonnalcy" in ano-genital medical examinations,and
how peoplecan come to believe things that arc not factually
accurate,are but three mattersupon which much researchhas
beenconducedand for which scientific principles havebeen
developed. Also, counselneedsto havemore than a passing
familiarity with termssuchas "confirmatory bias," "inter-rater
reliability," "diagnostic sensitivity," "diagnostic specificity,"
"confabulation," and "recoveredmemory"3 or there is simply
no waycounselis competentto handle thesecases.

Of course, having said that, I will now be bombardedwith
anecdotalaccountsby defenseattorneys,both public and pri
vate, who will say to me, "Why, I havebeendefendingthese
casesfor yearsandI’ve neverevenheardof that psychological
mumbo-jumbo. 1 do prettywell. Why, I evengot an acquittal
in the lastcaseI tried. I don’t needto learnall of this nonsense
to do my job. And, who are you, anyway, to tell me that I’m
not conwetent?"To thesefolks I canonly respondby saying
the following threethings:

With regard to your last great trial victory: Even a blind
squirrelfindca nutnowand then.

With regard to your unfamiliarity with, and disdain for,
social scienceresearch: Why would you willingly
forego an entire body of research which, on the
whole, can make your job easier, result in more
victoriesandmakeyou a betterlawyer?

With regardto my credentials:I havebeenwhereyou are
now; wondering whether I should take the time to
study the sciencein order to be able to separatethe
myths from the reality in thesecases. I decidedthat
these caseshad to be fought on a plane that was
dfferent than that dictated by the police, the social
workers, and the prosecutors. I can tell you that
you‘re notcompetentbecause,lookingback, I cansee
thatI was notcompetent.

xpressTrain1 for Child SexAbuse Ca
What All DefendersShouldHave, Read and Know2

Siano1

Page34



THE ADVOCATE Volume21, No. 5,Septemher 1999

Continued/ivni page 34
I understandthat, the truth is, somepeoplejust seemto do well
in this businesswithout ever learninganything new. Fortune
smileson thesepeopleand Luck, companionand protector of
childrenand fools, alike, guides their day-to-dayprofessional
efforts. If you areone of thesepeople,your luck is, eventually,
going to run out; sooneror laterthedice comeup craps. When
that happens,expectthe worst for you and your client. More
over, on theodds, you are not one of thesepeople.

Still, for the rest of us, taking the time to understandthe
science,the myths and the realities behind the allegationsof

F
abuse,as well as investigationsinto thoseallegations,will help
us be strongeradvocates,more powerful persuadersand in
creasinglyferociouswarriors for our clients. For the rest of us,
hard work and constantpreparationwill produceluck just as
surely as wood and heatedair producefire. For the rest of us,
understandingthat learning is a lifelong processand that
knowledge is power, ensuresthat we will never give our
opponentsour tacit permissionto beat us in court. For us, I
offer the following assistance.

Child Abuse-RelatedCaseLaw4

The following cases ought to be read and understoodby
defensecounsel. The principles set out in thesecasescan be
appliedin a numberof situations.

Idaho v Wright, 497 U.S. 805, 110 S.Ct. 3139, Ill L.Ed.2d
638 1990. Incriminating statements,admissible under the
exceptionto the hearsayrule, are inadmissibleunderthe con
frontation clauseunless the prosecutionproduces,or demon
strates the unavailability of. the declaràntwhose statementit
wishes to use and unless the statementbears"adequateindicia
of reliability." Reliability requirementcan be met where the
statementeitherfalls within a firmly rooted hearsayexception
or is supportedby a showing of particularizedguaranteesof
trustworthiness.

Coy v Iowa, 108 S.Ct. 2798 1988. Confrontation Clause
provides the right to "confront" witnessesface-to-face. The
placementof a screenbetweenthe defendantand the child
witness,therefore,violated thedefendant’sright to confronthis
accuser.

Section Il of the KentuckyConstitutionstates,"In all criminal
prosecutions,the accusedhas the right to meet the wit
nessesface to

face

See,Commonwealthv Willis, 716 S.W.2d 224 Ky. 1986 and
George v Commonwealth, 885 S.W.2d 938 Ky. 1994.

But, see, Maryland v Craig, 497 U.S. 836, 110 S.Ct. 3157
1990. Confrontation Clause did not categorically prohibit
child witnesses from testifying outside defendant’sphysical
presenceby one-wayclosedcircuit television but, the finding

of suchnecessityis to be madeon a case-by-casebasis.

Daubert v Merrell Dow Pharmaceuticals,509 U.S. 579, 113
S.Ct. 2786, 125 L.Ed.2d 469 1993. Evidence rule 702 places
appropriatelimits on the admissi
bility of purportedlyscientificev
idence by assigningto the trial
judge the task of ensuring that an
expert’stestimonybothrestson a
reliable foundation and is rele
vant to the task at hand. An
expert’stestimonymustpertainto
"scientific knowledge."
"Scientific" implies a grounding
in science’smethodsand proce
dures. "Knowledge" connotesa
body of known facts or of ideas
inferred from such facts or ac

____________________________

ceptedastrue on goodgrounds. Mark Sianziano

Daubert hasbeenfully incorporatedinto the Kentuckylaw of
evidence. Mitchell v Commonwealth,908 S.W.2d 100 Ky.
1995, [DNA]; and,Stringer v Commonwealth,956 S.W.2d
883 Ky. 1997 [judicially engraftingFRE 704 into Kentucky’s
Rules of Evidence. An expertmay give an opinion on the
ultimate issue in the case]

Collins v Commonwealth, 951 S.W.2d 569 Ky. 1997.
Daubert is applicableonly to testimonyof a scientific nature.
This casewill probablybeoverruled in the near future because
of the United States Supreme Court’s recent decision in
Kumho Tire.

Kumho Tire Company, Ltd. v Carmichael, .._ U.S.
119 S.Ct. 1167 1999. DaubertanalysisunderRule 702 does
not distinguish bçtwecn "scientific," "technical," or "other
specialized"knowledge. This gives to all expertwitnessesa
testimonial latitude not accorded to other witnesses. The
Daubert gatekeepingresponsibilitiesof the judge apply to all
experttestimonynotjust to scientists.

State v Michaels, 136 N.J.299,642 A.2d 1372 1994. The
preeminentcasedealingwith the conceptof "taint hearings."
‘Null’ said.5

Statev Kelly, 456 S.E.2d 861, NC. 1995. Discovery viola
tions,and improper lay opinions.6

Tome v UnitedStates,513 U.S 150, 115 S.Ct. 696, 130 LEd.
2d 574 1995. A prior consistentstatementintroducedto rebut
a chargeof recent fabrication,improperinfluence,or improper
motive is only admissibleif thestatementwas madeprior to the
time the alleged fabrication, influence or motive came into
being and,otherwise,is inadmissible.

Continued on page 36
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Fields v Commonwealth,905 S.W.2d 510 Ky. App. 1994;
and, Smith v Commonwealth,920 S.W.2d 514 Ky. 1995.
State law counterpartsto Tome.

Pennsylvaniav Rite/tie, 480 U.S. 39, 107 S.Ct. 989, 94
L.Ed.2d 40 1987. Defendant’srights under 6uI and 14th

Amendmentscanrequire a trial judge to make an in camera
inspectionof child servicesrecordswhich would otherwisebe
confidential.

Commonwealthv Lloyd, 567 A.2d 1357 Pa. 1989. Pennsyl
vania SupremeCourt hasruled that the Ritchie analysisdoes
not apply under stateconstitutional law becauseit is insuffi
cient to protect a defendant’srights under the confrontation
and compulsoryprocessclauses. Realizingthat the Kentucky
Constitutionis basedupon the PennsylvaniaConstitution,this
caseand its reasoningmaybe particularlyapplicablehere.

Anderson v Commonwealth, 864 S.W.2d 909 Ky. 1993.
Where trial judge conductsin camera inspectionand fails to
disclose information which defendanthad a right to know
discoverableor exculpatory,it is reversibleerror.

See, also, KRS 620.050d. Statutory right of an accusedto
CFC records.

Kyles v Whitley, 514 U.S. 419, 115 S.Ct. 1555, 131 L.Ed.2d
490 1995. The most important pretrial discoverycasesince
Brady; imposing on prosecutorial authorities the duties to
ferret-out exculpatory information and to provide it to the
defense.

diUnited States v Whitted, 11 F.3d 782 Il Cir. 1993. An
examining physician’s opinion that findings are "consistent
with" history of sexual abusegiven by complaining child is
admissible. However, vouching for the child’s truthfulnessor
diagnosing"sexualabuse"is notpermitted.

McNamara v United States, 867 F. Supp. 369 E.D Va.
1994. Failureof trial counselto conductan investigationinto
either the law or the facts can be ineffective assistanceof
counsel. Counselmusthavesomeway to keepup with changes
in the law]

State v Genii,, 76 Ohio St. 3d 491, 668 N.E.2d 486 1996. A
defendantin a child sex abusecasecanpresentexpert testi
mony as to the properprotocol for interviewing child victims
regardingtheir abuse.

However, see, Stringer v Commonwealth,supra, where that
issuewas decideddifferently in Kentucky. Given the decision
in Kumho Tire v Carmichael,supra, this issuemaybedecided

Kansas v Hendricks, 521 U.S. 346, 117 S.Ct. 2072, 138
L.Ed.2d 501 1997. Kansas’ SexuallyViolent PredatorAct is
constitutional.

Kentucky does not have such a law yet. However, it is
expectedthat two suchbills will be introducedanddebatedin
the2000 GeneralAssembly.

Books and Other Publications with which
to be Familiar

1. Jeopardy in the Courtroom: A Scientific Analysis of
Children’s Testimony

StephenJ. Ceci and MaggieBruck
Copyright1995 by the AmericanPsychologicalAssociation

This is "the Bible" for lawyershandlingCSA cases.All of the
relevantsocial scienceresearchthrough 1994 is reviewedand
conclusionsare made; all supportableby the research. The
book is neither pro-defensenor pro-prosecution. It takes a
scholarly approach to the issues involved in many-if not,
most-CSAcasesand comesdown on the side of truth.

In assessingthe relevantresearch,the authorsreferenceseven
casestudies: 1 the Salem witch trials; 2 the Little Rascals
Day CarecaseState v Kelly, supra.; 3 the Kelly Michaels
caseStatev Michaels, supra; 4 the Old Cutler Presbyterian
case;5 the Country Walk Babysitting Servicecase;6 The
rape on Devil’s Dyke case;and, 7 the Frederico Martinez
Macias case. Against these factual backdrops, the authors
evaluatethe issuesof the prevalenceand statistics on child
abuse; memoryand suggestibility; the dynamicsof structured
and therapeutic interviews of children; repressedmemories;
age differences in reliability of children’s reports;and proper
gnidelinesfor the interviewingof children] Theauthorswrote
theamicusbriefwhich wasquotedby the NewJerseySupreme
Court in theMichaels decision,referencedabove.

2. Relieved in Imaginings: The Narrative Construction of
Reality

JosephdeRiveraand TheodoreR. Sarbin, Eds.
Copyright 1998 by the AmericanPsychologicalAssociation

The subjectof this book is quite simply: How we may cometo
believe in the reality of phenomenathat spring from our
imaginationsand the function of imaginings in our emotional
lives. Though, I suspect,we rarely think about it, concepts
such as imagining, believingand rememberingare definable.
The parametersof the definitions of those termsexplain how it

is that we canbelievein somethingthat we haveonly imagined.

Frequently,we are confrontedin a CSA casewith thequestion.
"If the allegation is not true, why is the child savingit?" The
answer, which may be nothing more complicated than.
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"Becausethe child believesit, ‘ may tell us nothingof primary
importanceand may, ultimately, spell doomfor our client with
the jury. Perhapsin our efforts to redefine the issue and,
hence,shapethe trial, the questionis betterput, "How can this
child havecometo believethis story is true in the absenceofa
basis in factfor the story?" The various authorsin this work
providesome answersthat we canexploreand build on in our
own easesto createtheoriesand themeswhich will resonateas
the truth to the jury.

3. InvestigativeInterviews of Children: A Guide for Help
ing Professionals

DebraA. Pooleand Michael E. Lamb
Copyright 1998by theAmericanPsychologicalAssociation.

Weare rarely providedwith audio or video tapesof investiga
tive interviewswith child complainantsin a CSA case. How
ever,whenwe do get them what do we do with them? How do
we know if an interview has been done properly? If the
interview hasbeendoneimproperly, whatcanwe makeof that
in theprocessof defendingagainsttheaccusationswhich came
from the poorly-conductedinterview? How shouldwe conduct
interviewsif we havean opportunityto do so?

Poole and Lamb, both developmentalpsychologists,provide
guidelines for interviewers basedon the k4test social science
research.Theyalsopresenta flexible interviewprotocol which
can be tailored to fit the particularizedneedsof each case.
They also discusslanguagedevelopmentand its impact on the
interview process. With a knowledgeof what shouldbe done
and--more importantly-why, we can better understandthe
shortcomingsof the interviewersin our cases.

4. Expert Witnessesin ‘hild AbuseCases:What Can and
Should Be Said in Court

StephenJ. Ccci and Helene Hembrooke,Eds
Copyright 1998 by the AmericanPsychologicalAssociation

Given the Dauber,’ and the Kuhmo Tire decisionsreferredto,
above, the title of this book says it all. In this work, lawyers,
psychologists,and social workersdiscussthe vexatiousaspects
of testimonyand provideadvice on the properscopeof expert
testimony. The authors include discussionsof the uses of
experttestimony, the ethical standardsto which psychologists
who serveas expertsshouldadhere,thekinds of evidencemost
offered in CSA cases,the admissibilityof such evidence,the
effects of this evidenceon jurors, and, in the end, the authors
provide analysisin an effort to achievea sort of consensusof
what constitutesethical testimony.

The book is importantto us in two respects.First, it helpsus to
see and understandwhen the expertagainst us is not being
forthright and ethical. Second. it helps us guide our own
presentationsso that our expertsdo fall victim to the samesorts
of criticisms.

£ Smokeand Mirrors: The DevastatingEffects of False
SexualAbuseClaims

TerenceW. Campbell
Copyright1998, Insight Books a division of PlenumPublish

ing Corporation

How do false allegationsoccur? Theusual situation is that a
claim originateswith a vague,ill-defined statementby a young
child. Well-intentioned, but terribly misinformed,adultsmis
interpret these ambiguousstatementsand conclude that the
child has beensexually abused. In responseto the adult’s
misinterpretations,the child undergoesnumerousinterviews.
The sheernumberof the interviewsand thebiasednatureof the
interviewer leads the child into describingthings which never
occurred. The child, then, finds himself in therapywhere the
therapistfurther contaminateswhat he thinks and remembers.
The combined effects of this spiral can result in innocent
peoplefacing criminal chargesand parentslosing their chil
dren.

Dr. Campbell providesa numberof casesdetailing the false
allegationsof CSA and the issuesraisedin those cases. The
DPA employeewill enjoy readingChapter4 which details a
casehandledby Carolyn Clark-Cox, now of the Somersetfield
office.

Dr. Campbelldiscussesrumorsandhow falseallegationsgrow
in the sameway rumorsgrow; interviewingchildrenproperly;
the needfor videotapingof interviews; fabrications;play ther
apy; repressedmemories,"imagination inflation;" and, many
other topicsof professionalinterestto those of us who defend
"perps." He providesan excellentbasic understandingof how
and why childrencancome to makesuchallegationsaswell as
a lethal source for cross-examiningeveryone in the chain of
contamination,from the parentsof the complainingkids to the
therapists.

6. Houseof Cards: PsychologyandPsychotherapyBuilt on
Myth

RobynM. Dawes
Copyright 1994, The Free PressA division of Simon and

Schuster,Inc.

Dr. Dawes takes on psychologyand psychotherapyin a mar
velouslyreadable,and thought-provokingbook. He explores
commonbeliefs and "understandings"within thesefields and
revealsthat the emperoris wearingno clothes. For example,
he shows that Rorschachtestsare nonsense;that greaterclini
cal experiencehasnothing to do with being a better therapist;
statistical analysis is a better indicator of a person’s lhture
behaviorthanclinical expertise;and, how fraudulentclaims of
psychologistsin court pose a real threat to the justice system.
Simply becauseof the style in which it is written, it is a
worthwhile read.

7. Color Atlas of ChildSexualAbuse
David L. Chadwick, Carol D. Berkowitz, David Kerns, John
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McCann,Michael A. Reinhart,and Sylvia Strickland
Copyright 1989 by YearBook MedicalPublishers,Inc.

Very simply, if you handle CSA casesand havenever seen
color pictures of the ano-genitalareas of children who have,
and have not, been abused, then how would you know what to
look for if, in your next case,you received suchphotographs in
discovery? How would you know if the state’s expert actually
saw something that was indicative of abuseor if she saw
somethingthat was commonto non-abusedchildren? The fact
is, you wouldn’t. Therefore, this reference tool should be in
everylibrary.

The authorsbreakdown their Atlas into four sections.The first
is just the techniquesof conductingphysical examinationsof
the children. The secondsectionshowsnormal fmdings. The
third section illustrates positive findings from g-sexuaI
sources. The fourth sectiondepicts findings that commonly
result from sexualabuse. The differencesare importantand
can mean the difference betweenjail and freedom for our
clients.

8. Child Abuse:A Quick Referencefor Healthcare Profes
sionals,SocialServices,andLaw Enforcement

JamesA. Monteleone,MD.
Copyright 1998 by G.W. Medical Publishing,Inc.

This volume is also a quick reference for us in defending
allegationsof abuse. This work does not limit itself to sexual
abuse,but dealspictorially with physical abuseof all kinds, as
well. It showsuswhatthe "otherside" is looking for when it is
looking for signs of abuse. We are well advisedto remember
that abuse does occur; with some regularity. We needto
rememberthat when abuse does occur it has a face and
fingerprints. Thisbook canhelpus to identiti the facesandthe
prints.

It is important to rememberthat the above-describedcasesand
books do not constitute an exhaustivelist. This is not a
"laundry list" of readingwhich guaranteesthat counselwill be
effective.We havean obligationto constantlyupdateourselves
in order to provide the highestquality defensewe canfor our
clients.Thereare many other casesand volumesthat I have not
dealt with in this article. PerhapsI will be able to updatethis
list in the future. Perhaps, readerswill be able to do that
themselvesatlcr readingsome of the works, above, and there
will be no needfor inc to do so. In either case.we can all
become better "trial artists" by taking the time to improve
ourselves.

From C.H. Spurgeon,Gemsfrom Spurgeon,1859: "If you
want a lie to go round the world, it will fly; it is as light as a
feather,and a breathwill carry it. But, if you want truthto go

roundthe world, you musthire anexpresstrain to pull it."

2 The author, Mark J. Stanziano,is a private attorney in
Somerset,Kentucky, who limits his practice to criminal de
fense. He is Presidentof the Kentucky AssociationofCriminal
DefenseLawyers,a memberof the Kentucky Criminal Justice
Council and a long-timefriend of theD.P.A.

To namebut a few!

‘ With apologiesfor the, sometimesratherincomplete,cita
tions.

The opinion in the New Jersey SupremeCourt case is
important. The opinion by the intermediateappellate court is
just as important. For that opinion, see, 264 N.J.Super. 579
1993. Additionally, the brief filed on behalf of an amicus
group, the Committee of ConcernedSocial Scientists,is ex
traordinary and is a must read for anyone defendingthese
cases.

6 Michaels and Kelly are two of the most famous-and,in all
probability, infamous-childsex abusecasesin the history of
the United States. Both involved thy care situationswhere
numerous allegationswere made against staff/ownersof the
day cares. Both defendantswere convicted, their sentences
were set aside and new trials were ordered. Both are free
today.

Specifically, this casedealt with counsel’sfailure to know
that a particular issue in his case had been acceptedon a
petition for certiorari by the United StatesSupremeCourt.

The issueslisted are not exclusive.

Mark J. Stanziano
310 West Columbia Street
Somerset,Kentucky42501 I

Phone: 606 678-4230
Fax: 606 678-8456 L_n:mjstanziano@skn.net_j
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Majority:

Minority:

UNITED STATES SUPREME COURT

Jones v. UnitedStates,1999 WL 402258decided June 21,
1999

Thomas writing, Rehnquist, Scalia,
O’Connor, Kennedy
Ginsburg writing, Stevens, Souter,
Breyer in part

The FederalDeath PenaltyAct of 1994, 18 U.S.C. § 3591 et
seq., requiresthat a jury unanimouslydeterminewhether I the
defendant intentionally engaged in life-threatening activity
from which a killing or death resulted; 2 the United States
Governmentproved beyond a reasonabledoubt at least one
statutory or non-statutoryaggravatingfactor: and 3 whether
the aggravation"sufficiently outweighs"mitigation provento
at least one juror by a preponderanceof the evidence to
warranta deathsentence,or whetherin the absenceof mitiga
tion, the aggravationwarrantsa death sentence.In its first
analysisof that Act, the SupremeCourt held that the Eighth
Amendmentdoes not require that a jury be instructedas to the
effect of a deadlock on sentencing;that there was not a
reasonablelikelihood that the jury was misinformed that the
petitionerwould receivea sentenceof lessthan deathif it could
not be unanimousin a sentencingrecommendation,and that
submissionto thejury of two duplicative,vagueand overbroad
non-statutoryaggravatingcircumstanceswas not error.

JoneskidnapedPrivate Traeie McBride from GoodfellowAir
Force Base in San Angelo, Texas. took her to his home and
sexuallyassaultedher, then drove her to a bridge just outside
of San Angelo, wherehe hit her with a tire iron. She died from
the wounds.The United StatesAttorney chargedJones with
kidnaping resulting in death to the victim, and usingdiscretion

* under IS U.S.C. §3591 et seq.. decided to seek the death
* penalty.

At the sentencinghearing, the jury found that Jones had
intentionally inflicted seriousphysical injury which resultedin
McBride’s death, two statutoryaggravatingfactors: that Jones
had causedMcBride’s deathduring the commissionof another
crime, and that the offense was committed in an especially
heinous, cruel and depraved mannerand two non-statutory
aggravatingfactors:one basedon victim impact evidence,the
other basedon McBride’s "young age,her slight stature,her
background,and her unfamiliarity with San Angelo, Texas."
At least one juror found 10 of the II mitigators Jonespre
sented. Sevenjurors noted on the verdict form that Jones’s
ex-wife was a mitigating factor. Jonesv. United States,1999
WL 401258,at *3

INSTRUCTION ON CONSEQUENCES
OF JURY DEADLOCK

Jones requestedthat the jury be instructed that if they were
unable to unanimouslyagreeto a sentencingdecision,that the
judge would sentenceJones to "life without possibility of
release", and that if they would not agree on life without
release,but were unanimousthat the sentenceshould not be
less than life without release,that the judge would sentence
him to life without release.The trial court refusedto give the
instruction.Jonesargued in the SupremeCourt that the Eighth
Amendment required such an instruction; alternatively, he
requestedthat the Supreme Court exercise its supervisory
poweroverthe federalcourts,and require suchan instruction.

JusticeThomas,writing for the ma
jority, found that no Romanov. Ok
lahoma, 114 S.Ct. 2004 1994, oc
curred. The jury was not affirma
tively misled regardingits role in the
sentencingprocess,becausethe re
quested instruction had no bearing
on the jury’s role, but rather, dealt
with the effectsof thejury’s inability
to agreeon whatthe sentenceshould
be. The Eighth Amendmentdoesnot
require such an instruction. "The Julia Pearson

very object of the jury system is to
secureunanimityby a comparisonof views, and by arguments
amongthe jurors themselves."Jones, at *5 quoting Al/en v
United States, 164 U.S. 492 1896. Furthermore, the re
quested instruction may well undermine the government’s
strong interest in the jury expressingthe "conscienceof the
community"about whethera defendantreceiveslife or death.
Id., quotingLowenfleldv. Phelps,484 231. 238 1988.

SUPREME COURT SUPERVISORY. POWER OVER
LOWER FEDERAL COURTS

The SupremeCourt also rethsedto exercise its supervisory
power overthe federal courtsand require that suchan instruc
tion be given in even’ federalcapital case.The Courtreasoned
that had Congressdesired that such an instruction be given,
when it drafted the FederalDeath PenaltyAct, it would have
required suchan instruction.The Courtonceagainpointedout
the strong governmentinterestin having a jury rendera unani
mous sentencerecommendation.Id.. at *6 citing .Justus v.
Virginia, 266 S.E.2d87, 92-93 Va. 1980.

JURY MISIMPRESSION
Jones argued that his requestedinstruction was needed to
correct the jury’s misimpressionthat if it could not reach a
unanimousrecommendationas to sentence,he would receivea
sentenceof somethingless than life.

The majority found first that Joneshad not raisedhis objec
tions to eitherthe trial court’s instructionsor the verdict forms

Continued on page 40i
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given to the jury below, as required by Fed.R.Civ.P.30. The
majority also disallowed Jones’sargumentthat the jury’s con
fusion over sentencingwas an arbitrary factor warranting re
sentencingunder §3595c2A of the FederalDeathPenalty
Act, which provides for mandatory remand if an appellate
court finds that the death sentencewas "imposed under the
influence of passion,prejudice, or any other arbitrary factor".
That section "does not explicitly announcean exception to
plain-errorreview,and a congressionalintent to createsuchan
exceptioncannotbe inferred from the overall scheme."Id., at
*9

Thus, the majority reviewed the instructionsfor plain error,
which is warranted only when there has beena plain error
which affectsa petitioner’ssubstantialrights. Id., citing John
con v. UnitedStates,520 U.S. 461, 465-4661997, and other
cases.

Jonesarguedthat in combinationwith two earlier referencesto
a "lessersentence"option, a partof the instructionscausedthe
jury to infer that the court would decide the sentenceif they
were no unanimous in recommendingeither death or life
without releasecausedthe jury to infer that the court would
imposea sentence. He alsoreferredto a laterinstructionwhich
informed the jury that the jury must be unanimousin finding
eitherdeathor life without release,implied that anything less
than those two sentencesdid not require jury unanimity. He
also arguedthat one of the four verdict forms did not include
"unanimity" language.

The court found that when the instructions in their entirety
were examined,Jonesdid not "satisffy] eventhe first require
ment of the plain-error doctrine. No error occurred, because
therewas no reasonablelikelihood that the jury improperly
applied its instructions. The jury was told "in unambiguous
language"that any sentencingrecommendationmustbe unani
mous.Id.,at*lO.

NON-STATUTORY ACCRAVATOR DUPLICATIVE
Jones did not assert that victim impact evidence was not
admissible. He did object to the introduction of two non
statutory aggravatingfactors as being duplicative, vagueand
overbroad. The Fifth Circuit agreedthat such duplication
personalcharacteristicsnecessarilyincludedyoung age,slight
stature,backgroundand unfamiliarity with San Angelo,Texas
identified in secondfactor could leadto "double counting" of
aggravatorsin a weighing state,but found the error harmless.
Id.. at *12.

The SupremeCourt disagreed."[P]ersonalcharacteristics"did
not haveto include those identified in thesecondnon-statutory
aggravator. hut could "refer to those aspectsof the victim’s
characterand personalitythat herfamily would miss themost."
Id., at * 14. Moreover,eachaggravatorwas "entirelydifferent":
the first "clearly went to victim vulnerability while the latter
capturedthe victim’s individual uniquenessand the effect of

the crime on her family." Id.

NON-STATUTORY AGGRAVATOR OVERBROAD
A non-statutory aggravator is overbroad if the jury could fairly
conclude that the aggravatorapplies to every personeligible
for the deathpenalty.Id., at *15 quoting Aravev. Creech,507
U.S. 463 1993. Because"every murderwill havean impact
on thevictim’s family and friendsand victims are often chosen
becauseof their vulnerability",each of the non-statutory aggra
vators found in Jones could be consideredto apply to ever
personeligible for the deathpenalty.Such reasoningis incor
rect; "if it were, we would not have decidedPayne [v. Ten
nessee,501 U.S. 808 1991 victim impact evidencerelevant
to jury’s sentencingconsideration]as we did. "lElvidence of
victim vulnerability and victim impact in a particular case is
inherently individualized Id. Thus, becausethe factors
were specific to Jones’svictim, they were not unconstitution
ally overbroad.

HARMLESS ERRORANALYSIS
If the trial court erredat all, it erred in "loose[ly] drafting" the
non-statutoryaggravatingfactors.Assumingthe loosedrafting
was error, theCourt concludedit was harmless.

The Fifth Circuit concludedthat the jury would have recom
mendeddeath evenhad it not consideredthe non-statutory
aggravators.Id., at * 16. Jonesarguedthat the Fifth Circuit’s
analysisdid not meetconstitutionalmusterbecausethe Court
had requireda detailedanalysis from the Mississippi Supreme
Court in Clemons v. Mississippi, 494 U.S. 738, 753-754
1990. The majority distinguishedthat case,noting that al
though giving an "especially heinous" aggravatorhad been
found harmlesserror, the only remaining aggravatingfactor
was that the murder had beencommittedduring a robbery for
pecuniary gain, and that the Mississippi SupremeCourt had
expressedits satisfactionbeyond a reasonabledoubt that the
jury would have sentencedClemonsto deathevenwithout the
invalid aggravator.

In this case, "[h]ad the invalid aggravators]beenprecisely
definedin writing, the jury surelywould have reachedthe same
recommendationas it did. . . .We are satisfiedthat the jury in
this caseactuallyunderstoodwhateachfactor was designedto
putbefore it Id., at *17.

DISSENT
Justice Ginsburg, writing in dissent, stated that the
"indispensableprerequisite"of accuratesentencinginforma
tion had not been satisfied. Id., at *18. Moreover, Jones’s
motion for new trial becauseof the jury misimpressionhad
beensupportedby post-trial statementsfrom jurors that they
had, indeed, beenmisinformed. Id., at *19. In that motion,
Jonesarguedthat jurors had believedthat a deadlockwould
result in the judge handing down a lessersentence,and that
somejurors who favoreda life sentencehad changedtheir yote
for the deathpenaltyso that they, not the judge could sentence

Continued on page 41
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Jones. The argument was supported by statements from the
jurors. Id. Citing the juror statements,the dissentersbelieved
there was at least a reasonable likelihood that the instructions
tainted the jury’s deliberations.Id., at 22, citing Simmonsy.

North Carolina, 512 U.S. 154, 163 1994 plurality opinion.

"It should suffice that the potential to confuse, i.e., that the
instructionscould have tilted the jury toward death. The in
structions‘introdueedIa level of uncertaintyand unreliability
into the fact-finding process that cannot be tolerated in a
capital ease."Id., citing Beck v. Alabama, 447 U.S. 625
1980.

Both errors cannot be reconciled with the recognition that the
death sentenceis different from any other sentencehanded
down by jury or judge. Id., at 24, citing Woodsonv. North
Carolina, 428 U.S.280,305 1976.

KENTUCKY SUPREME COURT

Slaughter v. Commonwealth,Not to be published decided
April 22, 1999

Majority: Lambert C.J., Cooper,Graves, Johnstone,
Stephens,Wintersheimer
Minority: Stumbowriting

The Kentucky SupremeCourt affirmed the JeffersonCircuit
Court’s denial of JamesSlaughter’spost-conviction motion
pursuant to Kentucky Rule of Criminal Procedure 11.42.
Slaughterhad previously beenconvictedof murder and first-
degreerobberyand sentencedto death.

INEFFECTIVEASSISTANCEOF COUNSEL-
PENALTY PHASE

Slaughterwas indicted underthe alias of JamesEarl Slaughter.
Prior to trial, Slaughtertold his trial counselthat his parents
were dead,and his only living relative wasan aunt in Alabama.
Trial counselspoke with the aunt, but decidedthat she would
not be helpful in the penaltyphasebecauseshewas elderly and
had not seenher nephewin some time. Sometime after trial,
post-convictioncounseldiscoveredthat Slaughterwas using an
alias, that his namewas actuallyJeffreyDeVan Leonard,and
that his mother and two half-brotherswere alive. All three
testifiedat the post-convictionhearing.

Although counsel has a duty to investigatehis client’s case,
Austin v. Bell, 126 F.3d 843, 848 6hI Cir. 1997, the reason
ablenessof counsel’s actions is measuredby the information
his client gives him and by the choicesthe client makes.In this
case, the client led his attorneyto believe that most of his
relativeswere dead.Therefore,counsel’sdecisionwas reason
able under the circumstances.Slaughter,slip op., at 4, citing
Stricklandv. Washington,466 U.S. 668, 691 1984.

INEFFECTIVE ASSISTANCE OF COUNSEL-MENTAL
HEALTH EXPERTS

Counsel’sdecisionnot to investigateSlaughter’ssocial history
was reasonable. The information in the trial expert, Dr.
Johnson’s, report was "mixed", in that some information was
helpful, some was not. Thus, counsel could reasonably have
determined,as a matter of trial strategy, that further finding
and evaluationswould not be useful. The additionalmitigation
provided by post-convictionevaluations was "equivocal at
best". Thejury would probably not have decidedto sentence

* Slaughterto somethinglessthan death. Id., at 7.

The Court alsosaid that evenif Slaughterhadprovencounsel’s
actions were unreasonable,he had not met the secondStrick
landprong: prejudiceas a result of counsel’sactions.The trial
court conducteda threedaypost-convictionhearing.Evenafter
fourteen witnesses testified, the court did not find that the
newly presentedmitigation would have changedthe jury’s
verdict.

DIRECT APPEAL ISSUES NOT RECONSIDERED
The Court refusedto considerseveral issuesbecauseeachhad
beenpresentedon direct appeal and found meritlessat that

* time. Theseinclude: failure to requestan instructionon crimi
nal facilitation;
failure to requesta competencyhearing,no attemptto rehabili
tate potential jurors excusedbecauseof their views on the
death penalty; ineffective assistancebecausecounsel should
have objectedto statementsabout Slaughter’sprior bad acts,
objectedto a police officer’s testimonythat he was suspicious
of Slaughterand to the introductionof severalphotographsof
the victim, failure to requesta jury instructionon non-Statutory
mitigation. Issuessurroundingthe trial judge’sconductinclude
denial of a meaningful opportunity to presentmitigation be
causehe preparedhis reportbeforethe sentencinghearing,and
becausehe permitted a juror to questionSlaughterduring the
penalty phase. Instruction issues not consideredinclude: an
improper instruction that the jury was required to reach a
unanimousverdict on sentencing,and an impropercharacteri
zation of the word "recommend".

ISSUES WHICH SHOULD HAVE BEEN PRESENTED
ON DIRECT APPEAL

The Court refusedto addressseveralissueswhich it said could
or should have beenpresentedon direct appeal: ineffective
assistancebecausecounsel did not ask voir dire questions
regardingraceor questionfive potentialjurors who had served
on other casesduring their term of service,or seekthe services
of co-counsel,and trial court error in presentinga victim
impact statementfrom the victim’s husband.

ISSUES PRESENTED WITHOUT SUFFICIENT PROOF
Slaughterarguedthat his trial counselhad a conflict of interest
as defined under SCR 1.7. However, the Court found the
evidencepresentedby Slaughterwas not enoughto make the

Continued on page 42
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determination."In seekingpost-convictionrelief, the movant
must set out the facts with sufficient specificity to generatea
basisfor relief." Id., at 10, citing Lucasv. Commonwealth,465
S.W.2d267 Ky. 1971.

The Court found that although Slaughter had pointed out the
perjured testimony the prosecutionhad used in gaining his
convictions, he did not show that the Commonwealthwas
awareof the natureof the testimony.

POLICE DESTRUCTION OF EVIDENCE
Slaughterdid notmeettheArizonav. Youngblood,488 U.S. 51
1988, standardof bad faith in police destructionof a taped
statementfrom thewitnesswho allegedlyperjuredhimself. The
record indicatedthat a police detective testified that the tape
was inadvertentlyerased.Id., at 11.

DISSENT
JusticeStumbo felt the trial court erred in its analysisof the
secondStrickland prong: prejudice as a result of ineffective
assistanceof counsel becauseit held Slaughterto a higher
standardof proof. As the SupremeCourt itself said in Strick
land, the defendant need not meet a"more likely than not"-
preponderanceof the evidencestandardof proof, but only a
"reasonableprobability" the result of the proceedingwould
have beendifferent. Id., at 2-3, citing Strickland,466 U.S. at
693, 694.

Ernest AmazeRogers, --- S.W.2d --- decided March 25,
1999

Stephens writing, Lambert, Cooper,
Johnstone,Stumbo
Graves writing, Wintersheimer

Rogerswas convictedof murder,first degreerobbery,criminal
attempt to commit murder, kidnapingand attemptedfirst de
greerape. After the jury was unable to reachagreementas to
sentence,anotherjurywas impaneled,which sentencedRogers
to death.

ADMISSION OF CO-DEFENDANT’S "REDACTED"
STATEMENT

At trial, theprosecutionintroducedthevideotapedstatementof
Rogers’s non-testifying co-defendant.Nakia Dillard, which
had beenredactedonly to exchangethe word "blank" in those
spots where Dillard referred to Rogers.The SupremeCourt
found this procedurelacking becauseit neverthelessdirectly
implicated Rogers. Bruton v. United States,391 U.S. 123
1968, and its progeny, and Cosbv v. Commonwealth,776
S.W.2d 367 Ky. 1989, require that a statementused in this
fashionnot referto the co-defendantin any way. In this case,it
was clear the word "blank" referred to Rogers,and no other
person,in violation of Gray v. Maryland, 523 U.S. 185 1998.
Thus, in the future, when the Commonwealthwishesto usethe
testimonyof a non-testifyingco-defendant,it has two choices,
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separatetrials for bothco-defendants,or redactionto eliminate
both the co-defendant’sname and references"to his or her
existence."Rogers,slip op. at 7, citing Richardson v. Marsh,
481 U.S. 200, 211 1987.

JURY VIEW OFDILLARD’S FINGERNAILS

Dillard’s counselmoved that thejury view bothhis client’s and
Rogers’s fingernails. The pathologist had testified that the
victim had abrasionson her body which were consistentwith
being madeby fmgernails.No other attemptwas made in any
way to connectRogersor Dillard to the "fingernail" markson
the victim’s body. The Court found this demonstrationwas
improperand inadmissible.

Rogers’s counsel originally withdrew their objection to the
presentationof this evidenceto the jury: however the Court
reviewedthe error under its precedentthat greatercaution is
due evenunpreservederrors in deathpenaltycases.Id., at 8,
citing Baze v. Commonwealth,965 S.W.2d 817 Ky. 1997;
Ice v. Commonwealth,667 S.W.2d 671 Ky. 1984; and Cosby
v. Commonwealth,776 S.W.2d 367 Ky. 1989.

The evidencewas not relevantto theproceedings.Thus,under
KRE 401, suchevidencewould not havemadeany fact more
or lessprobable,and had suchdangerof confusingthe issueor
misleadingthe jury that it greatly outweighedany value the
jury might havefound.Id., at 9.

Further, the evidencewas not properly authenticated,as re
quired by KRE 901a. Dillard could notestablishthe chainof
custody to prove that the state of his fingernails when he
exhibited them to the jury was the sameas that on the night of
thecrimes.

DISSENT
The dissent felt that weighing the relevancy of the fingernail
evidenceagainstthe prejudiceresulting from it was for the trial
court, and found no reversibleerror.

Thomas C Bowling, Jr. v. Commonwealth, --- S.W.2d --

Ky. 1998

Majority: Graves writing, Lambert,
Johnstone, Wintersheimer,
Cooper

A Fayette County trial judge’s denial of ThomasBowling’s
capital RCr II .42 action was upheld.Bowling was convicted
of the Early Bird Cleanersmurders in Fayette County. His
convictionsand deathsentencewere affirmedby the Kentucky
SupremeCourt on September30, 1993.Bowling v. Common
wealth, 873 S.W.2d 175 Ky. 1994.

DISMISSAL OF SUPPLEMENTAL 11.42
Continued on page 43
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Bowling filed his post-conviction action on January 26, 1996,
and received120 days from that date in which to supplement
his pleading.On May 28, 1996, Bowling’s attorney filed an
unverified amendment; eight days later, the verification was
added to the motion. On October 1, 1996, the trial court struck
Bowling’s unverified supplement from the record, and denied
his 11.42actionin toto.

Bowling argued that RCr 11.42 does not require that any
pleading other than the original RCr 11.42 be signed and
verified, or in the alternative, that if the rule does require
verification of a supplementalpleading,RCr 11.42 does not
requiredismissalof a supplementalpleadingbecauseit is not
verified.

The SupremeCourt felt that the trial court did not abuse its
discretion by not permitting Bowling to file his supplemental
pleading.

ISSUES RAISED ON DIRECT APPEAL AND NOT RE
EXAMINED

The Court did not re-examineseveralissueswhich were raised
on direct appeal: ineffective assistanceof counsel because
counselspent little time with his client and did not keep him
apprized of developmentsin the case; counsel’s failure to
object to Commonwealth’sconclusionsduring closing argu
ment that Bowling stalked his victims and waited for them:
counsel’s failure to object to the Commonwealth’s line of
questioningthat Bowling used his non-existentmental prob
lemsto manipulatehis family.

INEFFECTIVE ASSISTANCE OF COUNSEL
Bowling arguedthat he was notgiven the choice of defending
himself basedon ExtremeEmotionalDisturbance. The Court
disposed of this issue, noting that the alleged "wealth of
evidence"regardingextremeemotionaldisturbanceintroduced
at thepenaltyphasewas not enoughto warrantan instructionat
that time, let aloneenoughto warrantan instructionat the guilt
phaseon thedefenseof extremeemotionaldisturbance.

Bowling’s argumentthat defensecounselfailed to investigate
personswho hada motive to committhe crimewas basedupon
"vague rumorsandunsupportedclaims." Bowling, slip op. at 7.
The "mere existence"of theseother personsdid not do away
with the "overwhelming proof’ against Mr. Bowling. The
Court also found this claim "offensivewhen Appellant alleges
to know the identity of the actual killer yet continues to
withhold the information."Id.

The record indicatedthat Bowling’s trial counsel"made ex
traordinaryefforts" to locate NormanPullins, who witnessed
the shootingand gave the police a descriptionof the gunman
which did not match Bowling’s. The Commonwealthalso
agreedto allow Pullins’s taped statementto be played before
the jury, even though the Commonwealthcould not cross-
examinehim, and withoutother dangerto Bowling.

In contravention of his issue,Bowling was assistedby the
Commonwealth’sexpert’sprofile of him more than he wasby
his own expert’s. An expert’s unfhvorable report does not
require counselto searchfor a expertwilling to give a more
favorablereport.

Counselpresenteda greatdealof mitigation information at the
penaltyphaseregardingMr. Bowling’s family historyofmen
tal illness. "Counselpresentedstrong evidenceupon which the
jury could have reduced Appellant’s sentence,hadit seenfit to
do so". It did not. Id., slip op. at 11.

ISSUESDISPOSEDOF BECAUSENO PROOFWAS
PRESENTED

Bowling presentedno evidencethat the Commonwealthknew
the identity of a witness who saw the automobile accident
which immediately preceded the shootings. Further, no evi
dence was presentedregarding the effect the accident hadon
Mr. Bowling.

Post-conviction counselpresented no evidencethat trial coun
sel, who had beenindicted, was distractedand had a break
down.

The Court found "no basis" for Bowling’s argumentthat the
Commonwealthstruck a secretdeal with one of its witnesses,
ClayBracken.

CLAIMS RAISED IN SUPPLEMENTAL RCr 11.42
PLEADING

Bowling arguedthat the shootingsmay have beentriggered by
jealousybecauseBowling could havemistakenEddie Early,
one of thevictims, for the manwho was datingBowling’s wife,
and that this evidence could have served as proof of the
triggering event which entitled him to an instruction on LED,
and have refuted the Commonwealth’sassertionthat Bowling
killed thevictims intentionally.

A claim of jealousydoesnot trigger a defendant’sright to an
instructionon LED. Furthermore,Bowling’s argumentduring
the trial wasof actual innocence.

The Commonwealthprovidedopendiscovery:thus, no discov
ery issuesexist.

DEFENSEEXPERT’S INCOMPETENT MENTAL
HEALTH EVALUATIONS

Bowling arguedthat the defensepsychologistdid not follow
the five-stepprocessfor a competentmentalhealthevaluation.
However,counselcited no authority for his contention that an
expert’s failure to adhere

_______________________________

to such a processrenders
the evaluation legally
deficient, and the expert
ineffective. Id., at 13+
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** DPA **

* 13th LitigatIon Practice Institute; Ken
tucky LeadershipCenter,Faubush, KY;
October 3-8, 1999, with 4 litigation
tracks:trial, appeal, post-conviction , and
juvenile.

* 28th Annual DPA Education Confer
ence; Covlngton, KY; June 12-14,
2000.

NOTE: DPA Education is open only to
criminal defenseadvocates.

For more Information:
http: //dpa.state. Icy .us/trairi/htm

** KACDL **

* KACDL AnnualConference- Novem
ber5-6, 1999-Louisville, Kentucky

**NLADA **

* NLADA AppellateDefender Confer
enceNew Orlean,Louisiana,December
4-7, 1999

* NLADA 71" AnnualConference,We
ston Long Beach Hotel, California,
November10-13,1999

** NCDC **

* NCDC Advance Cross, Atlanta, Geor
gia,October2l-24,1999

* NCDC Trial Practice Instltutes
con, Georgia - June 11-14, 2000
July 16-29,2000

Ma-
and

THE ADVOCATE

‘UycomIng Vfl, J’ICVC, J’1LkVA & JCACDL Ictucation


