
funt indigent
Lefense better

C larenceEarl Gideoncould notafford anattorney,sohe
representedhimselfandmanagedto get himself con
victed of a crime he did not commit. Those who

follow criminal law know the rest

Gideonwrote a letter to the SupremeCourt from his prison
cell, arguingit was not fair that hewas deniedlegal representa
tion simply becausehe was poor. The court agreed, and in
1963 JusticeHugo L. Black wrote that therecould be no fair
trial in a seriouscriminal casewithout a right to counselfor the
defendant.

Anthony Lewis, a New York Timescolumunistwho wrote
aboutGideon’scasein Gideon‘s Trumpet, saidlast year it was
time to amend Black’s precedent-settingopinion to today’s
standards:There canbe no justice without "competent"coun
sel "with adequateresources."

That is also. the finding of the Blue Ribbon Group, whose
appointedmembersrepresentedthe Kentucky justice system
and legislaturewith a goal of providing solutionsto improve
the state’spublic defendersystem. The groupdiscoveredsome
disturbing, yet not surprising, weaknessesin Kentucky’s sys
tent

Mostof them centeredon the lackof moneyspenton indigent
defense.

Among 19 statesthat were studied,including all thosecontigu
ousto Kentuckyand otherswith similarities,Kentuckyranked
as oneof theworst in indigentdefensecostper capita,costper
caseandin public defendersalaries.

The starting pay for Kentuckypublic defendersis $23,388per
year. Theavengeentry level salaryfor 23 otherjurisdictions
is $32,396and five of Kentucky’s seven neighboring states

Kentucky received
defensefrom those

çetting "tough
on crime" is

worthwhile, but
so is uphocling

theconstitu
tional right to a

fair triaC

pay at least $30,000, including Indiana and chronically
poorWest Virginia.

What Kentuckyis very good at is tackingon fees to court
proceedingsand then collecting that money to aid public
defenders. Eachpersonwho is assigneda public defender
is assesseda $52.50 fee, and the DPA also collects $50 of
the $200 servicefee chargedto thosewho are convictedof
drunkendriving. In fiscal year 1998,
15.2 percentof its revenuefor indigent
sources,among thehighestof any state.

The notionof "making the criminals
pay for their defense"hasmerit, but
at some point, reality saysthere is a
limit to what canbe collected. Suc
cess in creating alternate revenue
does not excusethe legislaturefrom
taking seriously its duty to provide
adequatelya fair trial for each per
sonarrestedin Kentucky.

Out of 12 other statesthat supplied
their costs for indigent defensein 1998, Kentucky spent
less per case than any. Kentucky spent $19 million for
101,210cases,a per-casecost of $187. Kansasand Wis
consin eachspent more than $500 per case. Tennessee
spent$235 per casebutalso had50 percentmore cases.

The inherent problem in boosting the amount spent on
indigent defenseis that many peopledo not carewhether
someoneaccusedof a crime is fairly represented- unless
it is someonethey know. Getting "tough on crime" is
worthwhile, but so is upholdingthe constitutionalright to a
fair trial.

If that is not one of our most cherished rights - for
everyone- what havewe becomeas a society?*
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The DPA FY 99 Annual CaseloadReport
shows defendercaseloadis on the rise. Pub
lic Advocate, Ernie Lewis provides
overview and analysisof that report. If you
would like a copy of it, contactTanyaDick
enson,AssistantDirectorof Law Operations
at502 564-8006,ext.211

PAROLE CONTINUESTODECLINE

Over the last decadeand a half, parole of
Kentucky inmateshas dropped24%. Serve
outs haveincreased26%. Inmatessentenced
to prison for sex offensesare beingparoled
less frequently than in the pastand as com
paredto prisonorssentencedfor non sexof
fenses.We presenttheKentuckyDepartment
of Corrections’parolefacts in this issue.

DEFENDERRULES PROPOSALS

Public Advocate,Ernie Lewis has submitted
7 proposedchangesto the civil and criminal
rulesto theSupremeCourt’s Civil andCrimi
nal RulesCommittees. We havereproduced
thoseproposalsin this issue.
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‘Whenone toor of happiness
ctoses,another oyens;but often
we Cook so Cong at the cCoseaf

toor that we to not see the one
which has beenopenetfor us.
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DPA ANNUAL CASELOAD
REPORT IS RELEASED

ErnieLewis, PublicAdvocate

DPA hasreleasedits FY99AnnualCaseloadReport. This is
an increasinglyimportant document. I rely upon this report
extensivelyto determinetrendsin the criminal justice system,

o determine long-range needs, and to establish a budget.

DPA directors, managers,and supervisorslikewise are en
couragedto use this documentin a similar fashion,in addition
to assistingthem in managingtheir work unit.

The following major trendsare noted from this year’sreport.

Trial Level
CaseloadRises4%

1
Ernie Lewis, Public Advocate

Public defendersrepresented4°/a

more clients at the trial level in FY
99 than they did in FY 98, rising
from 93,238 to 97,646. That is
one of the most interestingfacts to
come out of the FY 99 Annual
Caseload Report, released on
November19, 1999. This contin
ued rise in trial level caseloadoc
curreddespitea generaldownturn

in the violent crimerate. While the causesof this increaseare
many, the openingof new offices and the coveringof more
3untW. ‘itii full-time attorneysis certainly one of the pri
mary causes. Anothercause for the increaseis the increased
caseload in Megan’s law, prereleaseprobation, metham
phetamine,and severalother new casescreatedby the 1998
GeneralAssembly.

The FayetteLegal Aid Office continued its puzzlingdecline.
For many years, the Lexington office had a caseloadof
10,000+. In FY97, the caseloadwas 10,119. This loweredto
8,569 in FY98, andagain to 6813 in FY 99. Thecaseloadper
attorneyin Fayette County is now at 382, which is actually
below the target set by the BRG of 450 per lawyer. We will
needto keepa closetabof this caseload.

Caseloadaveragesper attorneyin the full-time systemhave
remained about the same, moving down from 480 to 475.
Caseloadrelief is highly dependentupon the 2000 General
Assembly. A budget has beenpresentedto the Governor’s
Office that would implementthe BlueRibbon Group ‘s recom
mendedcaseloadlevels of 450/350for urban/ruraldefenders.

While the averagecaseloadlevel remainstoo high, thereare
many offices where caseloadsare at an alarming level. The
Hazard Office had a level of 650 per lawyer. Henderson
features618 perlawyer. And in our new office of Owensboro,
1168 caseswere openedper lawyer. Additional lawyers have
been addedin Hazard and Owensboroto reduce theselevels
somewhat.However,significant problemsremain, particularly
in the OwensboroandHendersonOffices.

Juvenile Caseload is Significant

Oneof the primary initiatives by DPA during the bienniumwas
to improvejuvenilerepresentationin theCommonwealth.This
was to be accomplishedby the openingof new trial offices, the
conversionof contractcounties,namingjuvenile specialistsin
each office, hiring an assistanttraining director with juvenile
training responsibilities,hiring 2 social workers,hiring 2 juve
nile appellate lawyers,and other efforts. This year, the Gault
Initiative is leadingDPA to continueto focus on enhancingthe
qualityof representationprovidedto our children.

The FY 99 Annual CaseloadReport shows the number of
juveniles representedin Kentucky to be holdingsteady. In FY
98, 18,772juvenileswererepresented.In FY 99, 18,708were
represented.This was 19.16%of DPA’s caseload.

With the efforts in the 1998 General Assembly, the plan to
completethe full-time effort throughthe 2000GeneralAssem
bly, and the Gault Initiative, it is hopedthat the emphasison
representedthese 18,000+juveniles will pay big dividendsin
the future.

1998 GeneralAssembly FundingIncreasesare
Reflectedin this Report

The Kentucky public defendersystemhas beenmired at the
bottom of public defenderagenciesnationwide in all of the
most significantbenchmarksfor manyyears. The Blue Ribbon
Group found that "The Departmentof Public AdvocacyRanks
at, or Near, the Bottom of Public DefenderAgenciesNation
wide in Indigent DefenseCost-Per-Capita& Cost-Per-Case,"

This rise in caseloadat the trial level is cause for concern.
TheBlueRibbon Group on ImprovingIndigentDefensein the
21st Century, which issued its report in June of 1999, ex
pressedits deepconcernfor high public defendercaseloads
even prior to knowing of the 4% increase. Finding #5 was
that "The Department of Public Advocacy Per Attorney
CaseloadFar ExceedsNational CaseloadStandards." Rec
ommendation #6 is that "Full-time Trial Staff Should Be
Increased to Bring CaseloadsPer Attorney Closer to the
National Standards. The Figure Should Be No More Than
350 in Rural Areasand 450 in UrbanAreas."

Thereare likewise individual areasof concern. The Jefferson
CountyDistrict Public Defendercaseloadrosefrom 27,899in
FY 98 to 31,330in FY 99. This returnedJeffersonCounty’s
caseloadfrom the historical low of FY 98 backto their level
of FY 97, which was 31,146. Unfortunately, this caseload
causedcaseloadsto go back per attorneyto 603 per lawyer,
far in excessof thenationalstandards.

-
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The 1998 GeneralAssemblycontributed$2.3 additional Gen
eral Fund dollars to begin to addressthe issue of chronic
underfixnding. The actions of the 1998 GeneralAssembly
show up in the 1999 Annual CaseloadReport. The funding
per case went from $182 per case to $210 per case. The
fundingper capita moved from $5.09 in FY 98 to $5.90 in FY
99. The third benchmark,public defendersalaries.were not
addressedby the 1998 GeneralAssembly.

DPA seeksto continuetheprogressmadeby the 1998 General
Assemblyby proposingto implement the recommendationof
the Blue Ribbon Group. DPA is presentingthe 2000 General
Assemblywith a budgetthat would increasethe GeneralFund
contribution by an additional 511+ million dollars. This
requestwould place the Kentucky public defendersystemin
the middle of thenation in the 3 primary benchmarks,funding-
per-case,funding-per-capita,and salaries.

The full-time systemcontinuesto grow

When I becamePublic Advocate,I set as one of my primary
goals the delivery of 85% of the casesat the trial level by the
full-timc method by 2000. We have achievedthat goal with
this caseloadreport. In FY99. 86% oIthe caseswere handled
by full-time attorneys. 14% of the caseload,or 13,519, were
handledby contract attorneys. We are now in a position to
realistically aim for the completion of the full-time systemby
the endof the nextbiennium.

The Death Penalty Continues
to he %ry costly t th DPA

Oneof the mostseriousproblemsfacing a defendersystemlike
Kentucky’s is the presenceof the deathpenalty. This penalty
continuesto causeextraordinaryexpensesfor this poor public
defendersystem.

FY 99 wasno exception. Thisyearthere were 73 capital cases
at the trial level. DPA representsall 39 of the men on
Kentucky’sdeathrow at the appealand postconvictionstages.
DPA spends over $700,000 for its Capital Trial Branch,
$439,000 for its Capital Post-Conviction Branch, and
$351,000for its Capital AppealsBranch. In addition, DPA’s
trial offices representmany capital clients at the trial level.
Louisville and Lexington also representall of their capital
clients.

The DPA provided counsel to over
100,000Kentuckiansin FY 99

An annual caseloadreport is not just a time to count cases. It
is also a time to celebratethe immense amount of progress
madeduring the year deliveringjustice to poor people. In FY
99, 101,732 people were representedby Kentucky’s public
defenders. Congratulationsto the menand womenof DPA for
their wonderful good work during this past year delivery
justice to Kentucky’spoor people.+

How many times has a client, a victim, a member of the
community asked, How much time really will be served?"
Or, "Oh! He got a five year sentenceso he will out in a
year." Or, "Everybody makes parole the first time they see
the parole board."

Accordingto theKentuckyParole BoardStatisticalReport for
fiscal year 1998 - 1999, only 13% or 626 individuals were
recommendedfor paroleout of the 4,852 casesthat received
initial hearings/reviewsin fiscal year 1998-99. Of the remain
ing 87%. 43% or 2.091 were deferredand 44% or 2,135 were
orderedto serveout theirsentences.While the Reportdoesnot
tell us whatwas the averagelength of defermentor the average
length of time for serve outof sentence,the report doestell us
that: a five-year sentencedoes not mean the individual will he
out in a year; only a small percentageof individuals are
recommendedfor paroleupon initial review; and, you have
aboutan equal chanceof being servedout on your sentenceas
you have of being paroledbefore servingout.

1983-84 1992-93 1993-94 1994-95_1 1995-96

Paroie .;: u J9 3oo 33;o

Deferment 37% 37% 34% 32% 33%

Serve Out 8% 24% 27% 32% 34%

Comparative Data for Fl’ 91,FY 9’S, FY 99 - -

1996-97 1997-98 1998-99

Parole 30% 26°A 31%

Deferment 37/ 41% 35%

Serve Out 33% 33% 34%

A reviewof paroleand serveout percentagesindicatesthat 16
years ago the answers to the foregoing questionswould be
quite different thanthe answerstoday.

1998-99 Comparative Data

UParote
UDeferrnent

OServe Out

Parole Eligibility: -
What doesit really mean?

by DaveNorat
Division Directorof Law Operations

Comparative Data for FY 84,Fl’ 93,1W94,FY95, WY 96

35%
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WY1998-99 STATISTICS
InmatesInterviewed/Reviewed:10.544

Tncludesinitial, deferred,backto board,medical, reconsidera
tion, and earlyparole

4,852caseswere initial hearings/reviews:

626 13 percentwere recommendedfor parole
2,091 43 percentwere deferred
2,135 44 percentwere orderedto serveoutsentences

4,069deferredcaseswere interviewedlreviewed:

2,602 64 percent were recommendedfor parole
791 19 percentreceivedadditionaldeferments
676 17 percentwereorderedto serveoutsentences

1,623 revocationcaseswereinterviewed/reviewed:

11 1 percentwererecommendedfor parole
811 50 percentreceivedadditional deferments
801 49 percentwereorderedto serveout sentences

OtherHearingsConducted:

PreliminaryParoleRevocationHearings
Victim Hearings
Final ParoleHearings
Othermedical, reconsideration,early, ISP,courtesy
Back to Board Cases
OpenHearings
Youthful OffenderHearings
Waiversof Final ParoleRevocationHearings
WarrantsIssued

While the available statisticsdo not provide information as to
what type of individual is grantedparoleupon initial review,
we do know what factors the parole board applies in its
decisionsto grant or deny paroleat anystageof an individual’s

VoIume22,No.jua99O

eligibility. These criteria are found in Section 5 of 501
Kentucky Administrative Regulations, Chapter 1:030. The
factorsare:

a Currentoffense- seriousness,violence involved, firearm
used;

b Prior record;
c Institutional adjustmentand conduct - disciplinary re

ports, loss of good time, work and programinvolvement;
d Mtitude towardauthority - before incarceration,during

incarceration;
e History of alcoholor drug involvement;
f History of prior probation, shock probation, or parole

violations;
g Educationandjob skills;
h Employmenthistory;
i Emotionalstability;
j Mental capacities;
k Terminal illness;
I History of deviantbehavior;
m Official and community attitudes toward acceptingin

matebackin thecounty of conviction;
xi Victim impact statementsand victim impact hearings;
o Review of parole plan - housing, employment,needfor

communitytreatmentand follow-up resources;
p Any other factors involved that would relate to the in

mate’sneedsand the safetyof the public.

So, paroleeligibility: What does it really mean? It means
that in fiscal year 1999 an individual had a 1 chancein 3 of
making parolethe first time theysaw theparoleboard.

It meansthat over the last 16 years,paroleupon initial review
decreasedby 24% and that the likelihood of gettinga serveout
has increasedby 26% over the last 16 years. Important
numberswhen talking to client, victim, or communitymem
ber.*
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40%

10%
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Comparative Data
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The Departmentof PublicAdvocacyhassubmit
ted the following rules proposalsto theKentucky
SupremeCourt’s Criminal andCivil RulesCom
mittees. The Criminal Rules Committee is
chaired by JusticeWilliam Cooper. The Civil
Rules Committee is chaired by JusticeJanet
Stumbo.

PROPOSEDAMENDMENTS TO RCr 3.02
AND RCr 3.05

RCr 3.02 Initial Appearancebefore the Judge

RCr 3.022 - An officer making an arrest under a warrant
issuedupon a complaintshall take the arrestedpersonwithout
unnecessarydelay, and underno circumstancesmore than 24
hours in those counties with a judicial district containing JO
or more district judges and under no circumstances more
than 48 hours in those counties with a judicial district
containing less than 10 district judges, before a judge as
commandedin the warrant. If the arrest is made in a county
other thanthat ... etc.

RCr 3.022 - Any personmaking an arrestwithout a warrant
shall take the arrestedpersonwithout unnecessarydelay, and
under no circumstances more than 24 hours in those coun
ties with a judicial district containing JO or more district
judges and under no circumstances more than 48 hours in
those counties with a judicial district containing less than JO
district judges, before a judge, and shall file... etc.

RCr 3.023 - If no judge is availablein the county in which
the arrestwasmadethe defendantshall be takentojail, and any
documentsrelating to the arrestshall be given to the jailer. If
the defendantis ineligible to post bail under Rule 4.20 or
cannotmake the bail endorsedon the arrestwarrant, the jailer
shall take the defendantbefore the judge without unnecessary
delay, and under no circumstances more than 24 hours in
those counties with a judicial district containing 10 or more
district judges and under no circumsta,gces more than 48
hours in those counties with a judicial district containing less
than 10 district judges.

RCr 3.05 Cautioning of Accused; Appointment of Counsel

RCr 3.051 - At the time of the defendant’sappearancethe
judge shall infonn the defendantof the chargeagainsthim or

Continued a,’ page 8

ProposedChangesto the Kentucky Rules
of Criminal and Civil Procedure

Kentucky Supreme Court Justices
Front Row L to R: Janet Stumbo, Chief Justice Joseph Lambert, John W. "Bill" Graves

Back Row L to R: William S. Cooper, Martin Johnstone, James Keller, Donald Wintersheimer

7



THE ADVOCATE Volume 22, No. 1, January 2000

Continuedfrom page 7

her and of his or her right to a preliminaryhearingor a trial,
and shall advise the defendant of his or her right to have
counsel. The defendantshallbe informedalso that heor she is
not requiredto makea statementand that any statementmade
by hint or her may be used against him or her. The judge shall
further decide based upon the facts as stated in the complaint
or the pose-arrest complaint whether there is probable cause
to believe the deft ndant has committed the crime charged in
the complaint or post-arrest complaint; if the judge finds that
no probable cause exists, the defendant shall be released
from custody. if the judge finds probable cause exists, the
judge shall notify the attorneyfor the Commonwealth,allow
thedefendantreasonabletime and opportunityto consultcoun
sel, and releasethe defendanton personalrecognizanceor
admit the defendantto bail if the offenseis bailable.

COMMENTARY

Theseproposalsstrengthenpretrial proceduresin Kentucky’s
Court of Justice,and flitther to bring theseproceduresinto
compliancewith the United StatesConstitution as declaredin
United StatesSupremeCourt casessince 1991.

RCr 3.02

In Countyqf Riversideand Byrd v, McLaughlin, 500 U.S. 44,
Ill S.Ct. 1661, 114 S.Ed.2d491991, the Court held that an
accusedcould not be held for longer than 48 hours without
appearingbefore a court for a probablecause determination
without violating the 4h Amendment. As now written, RCr
3.02 allows for McLaughlth to be violated on a daily basis in
our district courts.

This principle has beenreaffirmed in Powell V. Nevada,511
U.s. 79, 114 S.Ct. 1280, 128 L.Ed.2d 1 1994, where the
Court stated that McLaughlin "made specific the probable
cause promptnessrequirementof Gerstein Id, at 1283.
This rule is being broken throughout the Commonwealth,
particularly in rural countiesand especiallyduring weekends
and holidays. Many district judges have not changed their
proceduresto comply with theholding of this case. In essence,
they decline to hold arraignmentson weekendsor during
holidays. Experiencein most of our countiesreveals that this
initial reluctanceto changeproceduresin orderto comply with
the Constitutionhashardenedinto widespreadviolations of the
4’ amendment. Section Ten of the Kentucky Constitution
would likewise be violated.

The proposedamendmentto RCr3.02 would mandatecompli
ancewith theclear dictatesof McLaughlin. It would create24
hour as the outsidelimit for one arrestedto be takenbefore a
court in countieswith 10 or more district judgesand 48 hours
in other counties. McLaughlin statesthat weekendsand holi
daysare no excusefor the failure of courts to conductarraign
mentswithin the 48 hours.Id., 114 L.Ed.2dat 63.

It hasbeensaid in the past that "without unnecessarydelay" is

sufficientto satisfy the 4h
amendment.However,asMcLaugh

liii recognizes,"it is not enoughto say that probablecause
determinationsmustbe ‘prompt.’ This vaguestandardsimply
hasnot providedsufficient guidance."Id., 114 L.Ed.2d at 62.

However, the "without unnecessarydelay" language of the
presentrule is continuedin the proposedamendment. This
would encouragea continuationof local proceduresin which
arraignmentsare presently being conducted in considerably
less time than 24 or 48 hours,while at the sametime bringing
those jurisdictions that conduct arraignmentsoutside the
boundaryof 48 hoursinto compliance.

The 24-hour time limit for countieswith 10 or more district
judges is reasonablefor Kentucky’s judicial system. The
Legislaturehasrequiredjudicial reviewof certainmattersin 18
hoursor less, and the Kentuckycourtshave foutid that timing
workable. For example,KRS 202A.041 requiresthat a person
who is arrestedand involuntarily hospitalizedmust be taken
without unnecessarydelay before a judge, and that it should
occurwithin 18 hoursabsentexceptionalcircumstances.

14Cr 3.05

An amendmentto RCr 3.05 makesclear what is implied in
Gersteinv. Pugh, 420 U.S. 103, 95 S.Ct. 854, 43 L.Ed.2d 54
1974 and clarified in County of Riverside v. McLaughlin,
supra. Within 48 hours, an accusedheld in detentionhas a
right to have a probablecause determinationby the district
judge.

The experienceacrossthe stateis that many law enforcement
officers arenotdetailingprobablecausein eithercomplaintsor
post-arrestcomplaints. Many pleadingsare conclusionswith
no supportingfacts. Forexample,a post-arrestcomplaintmay
read simply "DUL." District judges do not appearto be
reviewingsuchpleadingsandreleasingthose individualswhere
probablecauseis notmadeouton the faceof thepleadings,as
requiredin Get-steinand now McLaughlin.

Probable cause is determinedat the preliminary hearing in
felony cases. That, however,is usually beyondthe 48-hour
requirement. Further, there are no preliminary hearingsin
misdemeanorcases. Thus, it should be made clear that the
district judge is to make sucha determinationfrom the faceof
the pleadingsin all misdemeanorcases.

It cannotbe disputedthat probablecause is to be determined
by the district judgesat arraignment. It shouldnot be in any
way controversialto spell out to all participantsin the criminal
justice systemwhatthestandardis to be held to beyond24 / 48
hours.

The police,defenseattorney,prosecutors,andjudgesalike will
benefit form simply stating that at arraignment,a probable
causedeterminationmust be made.

Continued on page 9
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PROPOSEDAMENDMENT TO RCr 3.142

RCr 3.14 Initial Appearance, Probable CauseDetermina
tion

RCr 3.142 - The finding of probablecause may be based
uponhearsayevidencein wholeor in part. The defendantmay
cross-examinewitnessesagainsthim or her and may introduce
evidencein his or her own behalf, including the introduction
of testimony by adverse witnesses.

COMMENTARY

This proposedamendmentwould clarif’ that thedefendantcan
call adversewitnessesat the preliminary hearing. While the
rule as it is presentlywritten appearsto include adversewit
nesses,somejudges read the rule to mean that the defendant
canonly call witnesseswho presentexculpatorytestimony.

Thispracticehasbeentakenso far as to exclude the testimony
of the primary accuseragainsta defendant. In such cases,a
preliminaryhearingconsistsof hearsaytestimonypresentedby
a police officer, followed by a rejection of the defendant’s
efforts to call the primaryaccuserto the stand. This practicein
effect guts the preliminaryhearing,and enablescitizensto be
held for 60 days on the basis of hearsay testimony alone
without having confrontedthe primary accuser.While many
judgesfeel that theyhave enoughinformation to find probable
causeat a certain point in the testimony of the prosecutor’s
witness, there are instances where the hearsayinformation
from that witness will not be enoughafter hearingfrom an
adversewitness.Theproposedprocessassuresa more reliable
set of information for the judge’s decision,as it will not be
basedprimarily on hearsayevidence.

This proposedamendmentwould not limit thediscretionof the
district court to control the numberand natureof witnesses
calledat a preliminaryhearing. See Tinsleyv. Commonwealth,

495 S.W.2d776 Ky. 1973,cert. den 414 U.S. 1077, 94 S.Ct.
594,38L.Ed.2d 484 1973 and 414 U.S. 1145,94S.Ct. 898,
39 L.Ed.2d 101 1974. Rather, it would guaranteethat the
critical nature of the preliminary hearing as contemplatedin
County of Riverside v. McLaughlin, 500 U.S. 44, 111 S.Ct.
1661, 114 L.Ed.2d491991, RCr3.10 and 3.14 is preserved.

A preliminary hearing in Kentucky is a critical stage of the
proceedings.Colemanv. Alabama,399 U.S. 1, 90 S.Ct. 1999,
26 L.Ed.2d 387 1970; seealso Shankst C’ommonwealth,
575 S.W.2d 163 Ky. App. 1979. This critical stageprelimi
nary hearing performs a vital role under our criminal rules.
The determinationof probablecauseafter a reasonableairing
of evidencepresentedby both prosecutorand defenseis the
primary purposeof the hearing. Only after sucha reasonable
hearing should a person be held for as much as 60 days in
confinementwithout an opportunity to prove their innocence.
In order for thehearingto function in this manner,however, it

Volume 22, No. 1,January2000

is vital that a district court not have the discretion to prohibit
the testimonyof the primary accuser. Nor should the district
court be encouragedto truncatethe probablecauseinquiry.

This amendmentwould clarif’ and strengthenthe role of the
preliminary hearingin Kentucky to insure the fair and useful
procedurecontemplatedin our presentcriminal rules.

PROPOSEDAMENDMENT TO RCr 8.01

RCr 8.01 Initial Appearanceafter
Indictment or Information

Within a reasonable time after indictment or information but
no later than 15 days after indictment or information, E44pen

theppennre of defendnr] the judge shall proceedas
providedin Rule 3.05 and shall also proceedwith or seta time
for arraignment.

COMMENTARY

After indictment, there is no provision to require the timely
appearanceof a defendantbeforea judge for the cautioningof
the accusedand appointmentof counsel,if necessary,pursuant
toRCr3.05.

It is in the interestsof citizens-accusedto havetheassistanceof
counselas soonas possible. This proposedchangeadvances
that assistance.

PROPOSEDAMENDMENT TO RCr 9.401

Rule9.40 Peremptory Challenges

RCr9.40-1 If theoffensechargedis a felony, the Common
wealth is entitled to six 6 eightg peremptorychallenges
and the defendantor defendantsjointly to ten JO cght8
peremptory challenges. If the offense charged is a misde
meanor,the Commonwealthis entitled to three3 peremptory
challengesand the defendantor defendantsjointly to three3
peremptorychallenges.

COMMENTARY

Seekinga Level Playing Field. Prior to 1994, the defensehad
more peremptorychallengesthan the prosecutionhad:

1877-1893

Felony: Defense20
Prosecution5

Misdemeanors: Defense3
Prosecution3

Continued on page ITh
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1893-1978

Felony: Defense15
Prosecution5

Misdemeanors: Defense3
Prosecution3

1978-1994

Felony: Defense8
Prosecution5

Misdemeanors: Defense3
Prosecution3

1994-PRESENT

Felony: Defense8
Prosecution8

Misdemeanors:’ Defense3
Prosecution3

In 1994 both sides weregiven the samenumber. The argument
for the October 1994 "equalizing" of the peremptorychal
lengesfor the prosecutionand defensewas presentedunderthe
bannerof "leveling the playing field." But that argument is
basedon a misanalysisof the prosecution’sposition in voir
dire as contrastedwith the defensesituation.

Federalrule. FederalRule of Criminal Procedure24b pro
vides for 10 peremptoriesfor the defenseand 6 for the prose
cution in felony cases:

PeremptoryChallenges. If the offense
chargedis punishableby death, each side is
entitled to 20 peremptorychallenges.If the
offensechargedis punishableby imprison
ment for more thanone year,thegovernment
is entitled to 6 peremptorychallengesand
the defendantor defendantsjointly to 10
peremptory challenges. If the offense
chargedis punishableby imprisonment for
not more than one year or by fine or both,
each side is entitled to 3 peremptory chal
lenges. If there is more than one defendant,
the court may allow the defendantsaddi
tional peremptory challengesand permit
them to be exercisedseparatelyor jointly.

The InstitutionalDelivery of ProsecutorialServices.Felony
casesin eachcircuit court are normallyprosecutedby the local
Commonwealth’sAttorney’s Office. Unlike England, where
prosecutorsin criminal easesare selectedfrom private lawyers
on an assignmentbasis,the prosecutorialfunction in Kentucky
in felony casesis normally deliveredby prosecutors,whether
full-time or part-time,who are membersof the local Common
wealth’sAttorney’s staff

ProsecutorsHave an Institutional Advantagein Voir Dire.
Consequently,in any given circuit court, attorneysin the local
CommonwealthAttorney’s Office will normally conduct the
voir dire in every criminal ease. As a result, prosecutorsin
each circuit have a distinct advantagewith the venire in each

successivejury selectionusingvenirepersonsfrom a particular
jury pool.

During the first voir dire conducted in a criminal caseduring
the life of a particular jury pool. the prosecution will learn
information relating to venirepersonswho are questioned by
judge, prosecutor or defense counsel. That information,
whether volunteeredor elicited, is not on the venireperson’s
juror qualification form and is not readilyaccessibleto defense
lawyers in future jury selections in other cases where
venirepersonsare still selectedfrom the samejury pool. The
memoriesand notes of that initial jury seLectioncanand will
often be usedlegitimatelyby the local prosecutorsin succeed
ingjury selectionstaken from the samejury pool.

Normally, the life ofajury pool is 30 days. KRS 29A.130I.
During that period, individual venirepersonsmay be ques
tioned on voir dire in a numberof criminal cases.Whetheran
individual venirepersonserveson a jury. his or her answersin
the course of one or more prior voir dires constituteinvaluable
backgroundinformation to eachlayer who hasaccessto that
venireperson’sresponses.

The prosecution’sexperiencewith the venirepersonsin a par
ticular jury pool grows through repeatedquestioningof the
individuals making up the pool in successivecases.As a jury
pool is called upon to provide jurors for more and more
criminal cases,the local prosecutorshave an extensiveamount
of non-recorddata on the individual venire memberswhich
enablesthe prosecutionin any given case to exerciseperemp
tory challengeson the basisof informationnot generatedby the
voir dire in the case in questionand generallynot available to
the defense lawyers in that particular ease. See general/v
C’ornmonwealth v. Snot/grass, 831 S.W.2d 176, 179 Ky.
1992 "We find no fault with the prosecutorfor exercising a
peremptorychallenge against a juror where the decision to
strike is based upon information which the prosecutor has
receivedfrom a source other that information receivedfrom
voir dire.... A prosecutormayutilize his own personalknowl
edgeconcerninga juror and information suppliedfrom outside
sources."

The DefenseHas No Comparable Information Advantage.
Conversely,the criminal defensebar hasno comparableinsti
tutional advantage. A private defenselawyer and even that
lawyer’s firm may haveonly onejury trial in a criminal case
during a termof a particularjurypool in a circuit court.

Even a public defenderoffice does not have the institutional
knowledgeof the jury pool that a prosecutor’soffice hassince
a significant numberof criminal jury trials in the life of any
jury poo1 will be tried by the privatebaras retainedcounsel.

The cumulative knowledge of the prosecutionabout the jury
pool gives more knowledgeabout some of the venireperson
which facilitates more successfulchallenges for cause and

Continued on page 1/
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more information than the defense has when exercising
peremptorychallenges

Inherent Prosecution Advantage Justifies Additional De
fense Peremptories. A prosecutor may retain this knowledge
of venireperson,culled from prior voir dire, unconsciouslyor
intentionally, by happenstanceor systematically. It matters
little. Since in either event it is non-recordinformation about
the venireobtainedsolely asa result of the prosecutor’sunique
institutional role in the criminal justice system.

Even though any given prosecutoror prosecutor’soffice does
not intentionally and systematically take advantageof this
accumulatinginformation about the membersof the jury pool,
a systemof institutionalizedprosecutorsinherently offers this
jury selectionadvantageto the prosecution. Significantly, this
advantagemay be capitalizedon at anytime by anyprosecutor
or prosecutor’soffice.

Under this amendment,the prosecution’sinstitutional advan
tage in voir dire would be balancedby the additionalperemp
tory challengesgiven thedefensein felony cases.

The equalizationof peremptorychallengesin a civil case,three

eachfor theplaintiff and the defendant,reflectsthe reality that
privateor governmentattorneysrepresentingthesepartieshave
no institutionaladvantagein voir dire during any given termof

a jury pool. CR 47.031. In the life of any given jury pool

pikate firms or governmentlawyers representingparties in

civil caseswill seldomhaverepeatedexposureto the jury pool

throughrepeatedvoir dire in a numberof civil eases.

Even when certain retainedlawyers or governmentattorneys

do have severalcasestried during the life of a particular jury

pool, seldomwould the voir dire information learnedin one

type of civil case,e.g.. product liability, be useful in another

type of civil ease,e.g., personalinjury litigation.

In most instances,however,the basictype of juror information

soughtby the prosecutionin criminal casesremainsthe same

from caseto case,particularly from theprosecution’sperspec

tive.

The institutionalization of the prosecutionfunction in certain
governmentlawyers, ratherthan assigningprivatebar lawyers

on a case-by-casebasisto prosecute,createsan inherentpoten
tial information advantagefor the prosecutionin most of the

voir dires conductedin criminal eases.

Additional peremptoriesto the criminal defendantin felony

casesis the leastonerousremedyfor that systemicimbalance.

Conclusion. The former allocation of peremptory strikes

betweenthe prosecutionand the defenseserved the criminal

justice systemwell with no evidence,empirical or anecdotal,

that the defense’s additional peremptorychallengescreated

any unfairness or disadvantageto the prosecution’sability
either to selectfair and unbiasedjuries or to obtain convictions
where warrantedby the evidence. The prior ratio of defense
peremptorychallengesto prosecutionperemptoriesrecognized
the inherentinformationaladvantagethe prosecutionhas in the
jury selection portion of a criminal trial and attempted to
compensatefor the imbalancein an effort to level the playing
field.

PROPOSEDNEW RCr 9.59

RCr 9.59 Informants

RCr 9.59-Ifrequestedby a party in a trial by jury where an
informant testifies,the Court shall instruct asfollows, "The
testimony of an informant, someonewho providesevidence
againstsomeoneelsefor money,or to escapepunishmentfor
[hisJ [her] own misdeedsor crimes, or for other personal
reasonor advantage,must be examinedand weighedby the
jury with greatercare than the testimonyof a witness who is
not somotivated.

case.
may be consideredto be an informant in this

The jury must determine whether the informer’s testimony
has been affectedby self-interest,or by the agreement[he]
[she/ has with the Commonwealth,or [his own] [her own]
interest in the outcomeof this case, or by prejudice against
thedefendant."

COMMENTARY

Informants play an important role for law enforcement.
Their use is on the rise. Inherently, the credibility of
informantsis questionable.SeeThomasA. Mauet, Infor

mantDisclosureand Production: A SecondLook at Paid

Informants, 37 Arizona L. Rev. 563 1995. This pro
posedinstruction is found at O’Malley, Grenig,Lee, Fed

eral JutyPractice andInstructions
51h ed., 2000 § 15.02

at 364-365.

Federal courts have required an instruction that informant

testimony should be viewed with caution, United Statesv.

Patterson,648 F.2d 625, 630-31
9th Cir. 1981; UnitedStates

v. Garcia, 528 F.2d 580 5h Cir. 1976 holding the failure to

give such an instruction to be plain error; United States v.

Griffin, 382 F.2d 823
6h Cir. 1967 holding the failure to

give suchan instructionconcerningthe testimonyof a narcotic

addict’informer to be plain error. To date,Kentuckyhas not

chosento provide for such an instruction. See Thurman v.

Commonwealth,975 S.W. 2d 888, 89L Ky 1998.

This rule permits jurors to be apprisedof the fact, which

experiencedparticipantsin the criminal justice systemknow.

that informant testimonyshouldbe viewedwith great caution.
Continued on page /2
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This instruction advancesthe truth-finding function of the
Court of Justicebecauseit will preventjurors, who maynotbe
aware of the suspect nature of informant testimony, from
unduly relying upon suchevidence. The reliability of verdicts
will be increased. The public will have more confidencein
verdicts.

PROPOSEDAMENDMENT TO RCr 12.78-
BAIL ON APPEAL

Rule 12.78-Bail on Appeal - I Bail maybe allowedby the
trial judge pending appeal notwithstandingthat service of the
sentencehascommenced,exceptwhen the defendanthasbeen
sentencedto deathor life imprisonment.

2 When a personhasbeenconvictedof an offense and
only a fine hasbeenimposedthe amountof bail shall
notexceedthe amountof the fine and costs.

3 The applicableprovisionsgoverning bail shall apply
to bail on appeal.

4 The court allowing bail may at any time revokethe
orderadmitting thedefendantto bail.

5 If a notice of appeal is filed in a caseinvolving a
convictionandsentence,which will be substantially
or completelyservedpending resolution of the ap
peal, a trial judge shall consider a requestfor bail
pending the appealwithin ten daysof its request If
the trial judge denies the requestfor ball pending
appeal, the circuit judge or Court of Appeals,
whichever applies, shall decide any appeal of the
denial ofbail, broughtpursuant to RCr 12.82within
ten daysof its request In deciding the requestfor
bail pending the appealof the conviction and sen
tence, thejudge or Court of Appealsshall give due
consideration of the length of time it will take to
decide the appeal and the considerations of RCr
4.16

COMMENTARY

The KentuckyRules of Criminal Procedurehave long recog
nized the needfor expeditedappealsof pretrial bail rulings to
preventhardships.RCr4.43.

Justice is not servedwhen a personwho prevailson an appeal
of a district court convictionor a felony conviction with a short
sentencehas sewed most or all of his sentencewhen he
receiveshis reversal. Bail on appeal,which is in the discretion
of the judge, can provide appropriaterelief from this result if
timely decided.

This changein the rule provides shortbut reasonabletimelines
for the decisionson whetherbail on appealwill be grantedin
appealsof district court convictions to the circuit court, and
short felony convictions appealedto the Court of Appeals. It
also provides clear direction on the factors to consider in
making the discretionarydecision.

While there is not constitutionalright to bail while the appeal
is pending before the appellate court, Bi-aden v. Lady. 276
S.W.2d 664, 666 Ky. 1955, a successfiilappeal for someone
who hassubstantiallyor completelysewedhis sentencecreates
relief that has limited meaning.

This amendmentencouragestimely decisionsabout whetherto
provide an appellantwith bail on appeal when his sentenceis
not long to bemadein a fair, reliableway.

Departmentof Public Advocacy’s
ProposedAmendmentof CR 98

CR 985 should be amendedby adding the following new
section:

fr In forma pauperis appealswhere the appellant was sen
tencedto death, a written transcript of the official videotape
recordingsshall be preparedby the Administrative Office of
the Courtsandfiled with theclerk andcertifiedby theclerk as
part of the official record on appeaL This written transcript
chaP he an exccntionto Paragraph three 3 f thiv rule and
shall constitutepart of the original record on appeal. Within
thirty 30 days after the date of thefiling of the notice of
appealthe circuit courtclerk mustforward to theAdminLt,-a
jive Office of the Courts the official videotaperecordingsof
theproceedingsfor transcription. Thetimefor cert/Ication of
the entire record on appeal by the circuit court clerk, as
provided in paragraph 3Xb of this rule, shall he held in
abeyanceuntil the completion of the transcription of the
official videotaperecordingsby the Administrative Office of
the Courts. The original recordon appealshall be prepared
and certfled by the clerk of th circuit court as soon after
receiptof the transcription of the official videotaperecordings
as possible, but in any event within thirty 30 days after
receipt of the transcription. In every non-indigentappeal, a
notarized transcript of the videotaperecord may be certified
andfiled, along with the videotapes, as part of the official
record on appealat theoption ofanyparty or by agreementof
the parties. In even’ non-indigentappeal, the parties may,
upon their agreementand at the cost of theparties, prepare
and submit/br certUlcation andfiling as part of the original
record on appeal the transcription of all or portions of the
official videotaperecordings.

Continuedan page 13
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Cont/ntied from page /2

:EASONS FOR THE PROPOSEDAMENDMENT

This rule change will expedite appellate review in capital
cases,as public advocates,attorneygeneralsand the Supreme
Courtwill be able to completeits work on thesecasessignifi
cantlyquicker.

Paragraphthree of CR 98 states that "[u]nless otherwiseor
dered by the court, no transcriptof court proceedingsshall be
made a part of the record on appeal except as provided in
Paragraph4 [sic] of this rule." CR 985a gives the appellate
courtthe authority to "requesttheAdministrative Office of the
Courtsto transcribeany portion of the videotaperecordingsit
determinesis necessaryfor a decisionin the case."

The purpose of this proposedamendmentto CR 98 is to
requirea written transcriptbeprovidedin all informa pauperis
appealswhere the appellantwas sentencedto death, and al
lowed in otherappealswhenthe partiespay for it.

Oneof the original reasonsfor the institution of the videotape
recording system was to reduce the amount of time it took
court reportersto type a transcriptof trial proceedings. With
the adventof this newtechnology,the trial transcriptin video
tape form is readyupon completionof the trial. Although this
new technologyhasreducedthe time on the front end of the

* eal for certifying the record.. on appeal,it has now effee
ly becomethe dutyof theappellateattorneyto laborin very

time consumingreview of the videotapeso theappellatebriefs
can be prepared. It would be more cost effective to pay. a
trained individual such as a legal secretary, transcriptionist,
court report, and stenographerfor his/her time to transribe
the record than to pay an attorneyfor his/her time to do the
time consumingreview.

"Destitute defendantsmust be afforded as adequateappelate
review as defendantswho have money enough to buy t an-
scripts." Griffin v. Illinois, 76 S.Ct. 585, 591 1965. Al
thoughvideotapetrial recordsmay be more economicalfo the
Administrative Office of the Courts since they eliminatethe
necessityof a courtreport, suchtranscriptssimply shift the tost
of reviewing the videotape record to appointed or pulic
defenderappellatecounsel,who have neitherthe time norj the
resourcesto do that time intensivereview.

In most instances,the appellateattorneyrepresentingthe i di-
gent criminal defendant did not representthat defendant at
trial. The appellateattorneyis not familiar with whatoccured
at the trial level and is not aware first-hand of the possble
issuesto be raisedin theappellatebrief. The appellateattoriey
doesnot know what portions of the record are relevantuntil

e has viewed the entire videotape. The relevanceof an
.irrenceat the beginningof the trial maynot be discovered

til the end of the trial. Reviewing of the videotapesin their
entiretymust thenoccur.

In caseswherethe sentenceis death, a written transcriptshould
be preparedby qualified AOC transcriptionistsrather than
requiring appointed appellate counsel to review the videos.
The transcript should be made part of the official appellate
record and should be available to all parties as well as the
appellatecourt. Thepartiesand theappellatecourtwill thenbe
able to carry out their dutiesin the most efficient and effective
manner.

"[V]iewing a videotaperequiresmuch more time thanreading
a transcript. The task of reviewing the record is one a{n
appellateattorney]cannotdelegate,butmustwastetime watch
ing what [s]he could have read in one-tenththe time." Pot
tinger v. Warden, 716 F.Supp. 1005, 1008 1989. The
KentuckySupremeCourt hasrecognized"reviewing the entire
videotapedrecord of a lengthy trial.. .is necessarilycumber
some." Deemerv. Finger, Ky., 817 S.W.2d 435, 437 1991.
Citing to the videotaperecord, as well as checkingthe oppos
ing party’s citationsto the videotape,is a cumbersomeproce
dure which consumesvaluable time for appellate counsel.
Instant accessto specific occurrencesat trial is, for the most
part, impossible.

13

A videotapetranscriptof state court proceedingsis an unac
ceptabletranscriptfor in formapauperis cases in the federal
court system. Rule 1103 of the Rules of the United States
Courtof Appealsfor the Sixth Circuit states:

3 Appendix in HabeasCorpus Cases
Where There is no Written State Court
Record. The joint appendix in an appeal
from the grant or denial of a writ of habeas
corpus in a case in which the record of the
proceedingsin state court is in other than
written form shall includea written transcript
of all portionsof thestatecourt recordwhich
anyparty deemsrelevantto this court’s reso
lution of the issues raised on appeal.
Notwithstandingthe provision of subsection
b of this rule, parts of the record not in
cluded in the joint appendix may not be
reliedupon by the partiesin presentingargu
ments....

Ohio, which is part of the Sixth Circuit, also usesa videotape
recording as the official transcript for the record on appeal.
However, Ohio has recognizedthe necessityof written tran
scripts in deathpenalty cases and its rules require a written
transcript of the trial record in all capital cases. See Ohio
AppellateRule 9.

A transcript in cases in which the sentenceis death also
expedites any necessaryreview for pbst-conviction action.
The number of appellate cases each year that have death
sentencesis not suchthat it would be co7prohibitive.*
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I ew rules for designationof record

TheKentuckyS
record will be
containedwithii
ensurea comple
and a briefdes
your designatior
the clerk’s step
refreshyour me
designation:

premeCourthas a newpolicy that supplementationof the
enied on appealunless the matter sought to be addedis
the designationof record. This meansthe only way to

.e recordon appealis to keepa fist of court appearances,
iption ofwhat occurred,and include this information in
of the record. If yoi forgot to keepa list, you canreferto
;heet that has the date and tim,e of eachevent, and try to
nory with that. Thel following is a suggestedform for a

The defend nt,. .b counsel,designatesfor appeal
the entire r !cord of theseproceedings,mechanically or other
wise recorded,,including the arrignment,all pretrial hearings,
all evidencpresented,voir dire, all opening and closingargu
ments, all bench conferences,all in-chambers’ hearings, all
post-trial haHhgsandlor hearingson motion for newtrial, and
the final sethencinghearing.

______

EVENT
arraignment
statusconferences
pretrialhearings
trial includesvoir dire and
openingand closingarguments
new trial and/orpost-trial hearings
final sentencing
other

RichardHoffman,Appeals,DPA Frankfort with thanksto RobRiley,
NorthernRegionalTrial Manager

Move to dismissan indictment when
there are gapsin grand jury proceedings.

RCr 5.162 provides that failure to have a record made of grand jury
proceedingsis groundsfor dismissalof the indictment, unlessthe com
monwealthcanshow good causefor the failure. Coincidentally,the Court
of Appealsrendereda decision on this issue 11/5/99 in Garrett v. Com
monwealthunpublishedopinion ordering a remandfor a hearingin
which the commonwealthmust show good causefor gapsin the grandjury
tape. Failure of the commonwealthto.make this showing shouldresult in
the dismissalof the indictment.

RichardHoffman,Appeals,DPA Frankfort

Continuedon page15
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Collectedby SusanBalliet, AssistantPublic Advocate
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Co atinued from page /4

Object when KSP personnel attempt
to testify by closed-circuit television

KSP personnel are beginning to testify via closed circuit
television, a practice not authorizedunder ‘oy v. Iowa, 487
U.s. 1012, 108 S.Ct. 2798, WI LEd. 2d 857 1988 or
Maryland v. Craig, 497 U.S. 836. 110 S.Ct. 3157, Ill LEd.
2d 666 1990,which hold a criminal defendanthasthe right to
confrontwitnessesface-to-face. Underthesecases,a statecan
abrogatethedefendant’sright to confrontationonly where there
is enabling legislation, a hearing is held on a case-by-case
basis,and the state candemonstratea compellingneed. Such
legislation exists in Kentucky only with respectto child wit
nesses.

Absenta showingof this nature,the commonwealthshouldnot
be allowedto use this procedure.A jury could easily infer that
such a witness has heightenedimportancedue to receiving
specialaccommodationand being excusedfrom appearingin
court. Such a practicecanalso be attackedas discriminatory
unlessdefensewitnessesare given the sameaccommodation.

RichardHoffman,Appeals,DPA Frankfort

Take care to verbalize
important jurors’ namesduring voir dire

During voir dire, pleasebe aware that court reportersdo not
generallylist a venire member’snameunless someonesays it
out loud. And trial videos do not reveal which juror is
speaking, unless the juror comes to the bench. Even then,
counselneedto be sure to get eachjuror at the benchto say
who theyare, so that appellatecounselwill know who it is you
are trying to strike.

PerCuriam, Appeals.DPA Frankfort

cameralong enoughto record it in the record. If a witncss has
marked on it, get the commonwealthto agree and then say
somethinghke: "Let the recordreflect that witness markedthis
areawith a red pen." You canget thecourt’s permissionto do
this with the commonwealth’schartsand diagramsas well as
your own..

SusanBalliet, Appeals,DPA F,ankfo,-t

Speakup in bench conferences,
and don’t wander too far from a microphone

Inaudiblevideos,especiallyduring benchconferences,are the
baneof appellateattorneys. A court reportercan ask attorneys
and judges to speakup, but a video cameranever complains,
even when your words are totally inaudible. Commensurate
with shieldingyour benchconferencefrom the jury, you should
always use as audible and clear a voice as possibleat bench
conferences.If the benchconferencewill require more than a
few words, pleaserequest to addressthe court in chambers.
wherethe oddsof a good audiblerecordare much higher.

In the courtroom, be aware, your voice gets fainter the further
you wanderfrom a microphone. If you havesomethingto say
that you want an appellatecourt to hear, speak louder when
everyou stray from the mike. Or be sureto be "on mike" when
you makeyour most importantpoints.

SusanSc/lire, Apprulv, TWA Prankfort

Attention: Practice Tips needs your tips, too.
Whetheryou are a trial attorney,an appellateattor
ney, or fit someother category,if you havea prac
tice tip to sharewith public defenders,pleaseemail
it to sjbal1ietmail.pa.state.ky.us

Remember to showyour charts
and diagrams to the video camera

Whenyou usea chart,diagram,or picturewhile addressingthe
jury, pleasebe awarethat the appellatecourt will neversee it
unless1 you move it into evidenceand it’s small enoughto fit
in a manilla envelope,or 2 you place it in a location where a
video camerawill pick it up. If you do not, the appellatecourt
will have to watchthe back of your chart, and speculateas to
what importantfactyour witness is markingwith a red pen for
the jury.

If it is impossible to placechartsin a spot where both the jury
and the video camera will "see" it, please get the court’s
permissionto turn the chartaroundand hold it in front of the

"Before water turns to ice, it Cooks
just the sameas before. Thenafew
crystatcform, ant sudXenfythe
whole systemuntergoescata
clysmic change."

JoannaRogersIslacy
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The United States Supreme
Court hasheld that there is no
"crime sceneexception"to the
warrant requirement, reaffirm
ing the previous holding in
Mincey v. Arizona, 437 U.S.
385 1978. Tn this case, the
West Virginia SupremeCourt
had held that the police could
enter a state park cabin and
"processthe scene"after being
called by Flippo. finding him
wounded, and entering his
cabinandfinding his wife dead.

In a per curiam decision, the
Court rejected the opinion of
the West Virginia Supreme
Court. "A warrantlesssearch
by the police is invalid unlessit
falls within one of the narrow
and well-delineatedexceptions
to the warrant require
ment. . .none of which the trial
court invoked here. It simply
found that after the homicide
crime scene was secured for
investigation, a search of
‘anythingand everything found
within the crime scene area’
was ‘within the law.’.. Thispo
sition squarely conflicts with
Mincey v. Arizona, supra,
where we rejected the con
tention that there is a ‘murder
sceneexception’ to theWarrant
Clausethe FourthAmendment.
We notedthat policemay make

warrantlessentriesonto premisesif they reasonablybelievea
person is in needof immediate aid and may make prompt
warrantlesssearchesof a homicide scene for possibleother
victims or a killer on the premises..but we rejected any
general ‘murder scene exception’ as ‘inconsistent with the
Fourth and Fourteenth AmendmentsThe case was re
mandedbackfor considerationof otherissues.

______ _____

Volume 22, No. 1,January2000

Baker v. Commonwealth
1999WL 1044495

Ky. 11/18/99

Baker was standing on a corner in an area of Lexington
"commonlyassociatedwith drugand prostitutionactivity." He
was seenby the police standingwith a prostitute. The officers
told bothto leave and theydid. Later, Bakerwas seenagainon
the samecornerwith the prostitute. Officer Richmondgot out
and approachedBaker, who had his hands in the pockets.
Bakerwasnot threateningin anyway. Richmondtold Bakerto
take his hands from his pockets. Baker did not respond, so
Richmond told him again to do so. Baker did, and threw a
crack pipe and foil packetof cocaineto the ground. He was
chargedwith possessionof crackcocaineand drugparapherna
lia. He moved to suppress.The trial court found that Baker’s
refusal to remove his hands from his pockets "createdthe
necessaryarticulable suspicion that Appellant was about to
commit a criminal offense,"justi’ingthe order. A conditional
plea occurred,and an appeal was taken to the Court of Ap
peals.

The Court of Appeals found that the first order was not a
seizure,but the secondorder was a seizure. The Court further
found that under the totality of the circumstancesthe seizure
was proper. The SupremeCourt granteddiscretionaryreview.

In an opinion written by SpecialJusticeAndrew Stephens,the
SupremeCourt affirmed the decisionof the Court of Appeals.
The Commonwealthcontendedthat underCalifornia v. Hodari
D., 499 U.S. 621 1991, no seizureoccurredin this case,and
thus the Fourth Amendmentwas not implicated. The Court
rejected this position, and held that a seizure had occurred.
The Court found that a seizurehad occurredwhen Richmond
demandedBakerto removehis handsthe secondtime, utilizing
the factors in United States v. Mendenhall, 446 U.S. 544
1980. "Officer Richmond’s subsequentdirect order for
Appellant to remove his hands from his pockets must be
interpreted as a show of authority which, we believe, would
compel a reasonableperson to believe he was not free to
leave.. There canbe no questionthen, that Officer Richmond
‘seized’ Appellant at that point in time."

The Court went on to determinethat while a seizureoccurred,
it was legal underthe circumstances. The standardthey used
originatedin Terry v. Ohio, 392 U.S. 1 1968. "Whether a
seizure is reasonablerequiresa review of the totality of the
circumstances,taking into considerationthe level of police
intrusion into the private mattersof citizens and balancing it
againstthe justification for suchaction." Underthis standard,
the Court affirmedboth previouscourtsand held the seizureto
be reasonable.The Court relied upon the factthat it was late,
that it was a high crime area, that Bakerwas with a prostitute,
that he was wearing clothing "that could conceala weapon,"
nnd that he refusedto comply with the initial request. While
the Court acknowledgedthat Baker’s conductwas consistent

Continued on page /7
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with innocence,that did not eliminate Richmond’s reasonable
suspicion "that criminal activity could have been occurring
once Appellant failed to complywith the requestto removehis
handsfrom his pockets..Whenan officer is justified in believ
ing that an individual, who is unquestionablynot cooperative,
may be armed, it would he clearly unreasonableto deny that
officer the authority to take necessarymeasureto determine
whether the individual is, in fact, carrying a weapon,and to
alleviatethe threatof physical harm." Accordingly, the search
was legal.

This decisiongives the police a potent weapon in the War on
Drugs. Note that there was no allegation the Baker had
committedan offense. He was standingon a cornertalking to
a prostitute. He was not seen committing an offense. No
criminal offense had beenreported. No anonymoustip had
beencalled in. Bakerwas standing,talking. with the apparent
right to he left alone. Yet, under this opinion, Baker had to
obey the police or face a seizure. So much for the freedom to
he left alone. SeeFlorida v. Rover. 460 U.S. 491 1983.

Parenthetically,the United States Supreme Court has now
heardargumentin Illinois v. Wardlow, 98-1036,on the issueof
whether flight from the police constitutesa reasonableand
articulable suspicion. Further.see some of the Sixth Circuit
opinionsbelow in which other potent weaponsin the War on
Drugs areapparent.

Conunonirealtlzv. lox andPere,

98-CA-002147-MR
Ky. Ct. App. 1 1:5.99
Not to be published

The police saw Fox and Petersdriving a truck with a child
standingin thepassengerseatunrestrained.They stoppedFox,
and during the stop observedwhat they viewed to be contra
band. They were chargedwith complicity to receive stolen
property. On a motion to suppress,the trial court suppressed
the evidenceseizedfrom the truck bed and the Commonwealth
appealed.

The Court of Appeals in an opinion written by JudgeGudgel
and joined by JudgesBuckingham and Knox affirmed the
decisionof the trial court suppressingthe evidence. The Court
held that KRS 189.1257 appliedto this situation,and thusan
officer may not stop a vehicle for a violation of the child safety
law unlessthereis anotherreasonfor the stopping. The Court
was unpersuadedby the Commonwealth’sargumentthat KRS
189.12536and 7. read together,meantthat wherea child
was not restrained,a stopping could occur without another
offense being committed in conjunction. "Here, there is no
disputethat the law enforcementofficers’ sole cause for stop
ping Fox’s truck was the alleged failure to properly secure a
young child in a child restraint seat.... [Sjuch a stop was
illegal, and it follows that neither the searchingof the bags
located in the truck’s bednor the resulting seizureof property

wasproper.

The Court also rejectedthe Commonwealth’sèontention that
Petershad no standingto challengethe search. Standingfor
Peters occurred as a result of the truck being stopped.
"Clearly, the stop of the truck was illegal with regard to both
passengers.Thus, the evidenceseizedpursuant to that stop
wasnot admissibleagainstPeters."

UnitedStatesv. Worthy
193 F.3d 380

6th Cir. 9’2999

"You’ve got the badge, I guess you can." Are these words
expressionsof consentto searchluggageat an airport? Or are
these words mere acquiescenceto authority and hardly the
expressionof consent?Thiswas the situationin this case,and
the magistratejudge held that thesewords were consensual,
The districtjudge heldboth that they were consensualand then
that theywere nonconsensual.Finally, this wasresolvedby the
Sixth Circuit.

JudgeJoneswrote for the majority. ioincd by JudgeBoggs. lie
noted that the standardof review of the district judge’sopinion
was whetherthe opinion on voluntariness,an issueof fact, was
clearly erroneous. He further noted that the governmenthad

i theburdenof proofby a preponderanceof the evidence. Judge
Jones further acknowledgedthat there was no evidence of
duressor coercionthat the periodof detentionwas not lengthy,
that th3 efficers wero in pl9m clothes nnd did not display arms.
their conversationwas amicable, and it occurredin a public
place. 1-lowever, despitethesefacts. JudgeJonesfound that the
district judge was not clearly in error, based upon:
"Harvey’stheofficerl misunderstandingabout the ticket and
his insistencethat the ticket was one-waywhen it was, in fact,
round-trip suggestedto Worley that any further disagreement
was futile; Worley’s subjectivebeliefthat he had no choice but
to comply with Haney’srequestto searchthe bag; Worley saw
the officers’ badges;Worleydid not assistthe officers in their
search,nor did he make anyadditional statementswhich would
indicate free and voluntary consent." Jonesalso noted that
while it is not necessary,the officers did not tell Worley of his
right not to consentto the search. Basedupon all of thesefacts,
the Court held that the district judge had not erred in finding
the consentnot to be voluntary.

JudgeNelsondissented"1 am not persuadedthat a reasonable
police officer standingin Officer Harvey’s shoeswould have
takenMr. Worley’s words as the ‘opposite’ of free and volun
tary consent. The consentwas rueful ratherthancheerful, to be
sure, but it t’as uncoercedconsent. Mr. Wor1ey-nostranger
to police procedure-wasnot forced to give an affirmative
responseto the officer’s request,and the responseclearly was
affirmative. ‘I guess you can,’ as a matter of plain English,
doesnot mean‘I guessyou can’t"

Continued on page /8
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Ahiers v. Schebil

188 F. 3d 365
6th Cir. 7/30/99

A woman alleged that when she was arrested,a correctional
officer forcedherto performoral sex on him in return for food.
An investigationensued. It was found that therewas a window
of time within which the assaultcould have takenplace. The
"victim" was consistent in her allegations over time. She
reportedthe incident immediatelyto a ceflmate. Basedupon
this and other facts, the officer was arrestedand chargedwith
sexual assault. However,the "victim" failed to show up at the
preliminary, and later appeareddisinterestedin pursuing the
charges. Eventually charges were dropped. The officer,
however,sued imder #1983, alleging an arrestwithout proba
ble cause. The district judge granteda motion for summary
judgment,and theofficer appealedto the Sixth Circuit.

The Court, in an opinion written by JudgeKeith andjoined by
JudgesDaughtreyand Moore, affirmed the grant of the sum
mary judgmentmotion. The Court acknowledgedthat an
arrest"warrant is valid only if supportedby probablecause."
However, the Court further noted that the accusation"standing
alone, was sufficient to establishprobablecause,especially
whenbolsteredby Sheriffs Department’srecordswhich con
firm that there was a window of time within which the alleged
sexual assaultcould have occurred." Nor did the Court fault
the subsequentinvestigation. "Once probablecauseis estab
lished, an officer is under no duty to investigatefurther or to
look for additional evidence which may exculpate the ac
cused.. This, however,doesnot meanthat officers may make
hasty, unsubstantiatedarrests with impunity." Accordingly.

becausetherewas probablecause,the district judge had been

correctin the grantingof themotion for a summaryjudgment.

U.S. v. Navarro-Carnacho
186 F. 3d 701

6h Cir. 8/6/99

The Ohio Highway Patrol received a tip indicating that
Navarro would be carrying five kilos of cocaineinto Toledo.
After sometime of watchingfor the vehicle, the police located
him and pulled him over. The officers used a dog to sniff
Navarro’svehicle, with the dog alertingnear the driver’s door.
A searchrevealed5 kilos of cocainein a duffel bag. Navarro
wasarrestedand chargedwith trafficking in cocaine. A motion
to suppresswas filed. Navarroallegedthat he was notspeed

ing, that the dog was notreliable,andthat the officershad used
"pseudo-cocaine",a substanceused in training of narcotics
dogs, in order to cause a positive alerting by the dog. A

videotapeof the encountersomewhatcorroboratedthe allega
tion. The magistrate judge found that Navarro had been
speeding68 in a 65. that Dingo thedog wasreliable,and that
the officers’ testimonythat the gesturepicked up on the video
was a "low-five" was credible. The district judge adoptedthe

magistratejudge’s findings. Navarro appealedto the Sixth
circuit.

The Sixth Circuit, in an opinion written by JudgeBoggs and
joined by JudgesWeilford and Moore, affirmed the lower
court. The Court found the initial stop to have beenaccom
plishedwith probablecause that Navarro was speeding. The
Court noted that there was no evidenceto support that the
officerswere using a dog searchin order to stopand searchthe
vehiclesof Hispanicdrivers.

The Court further found that the lower court’s determination
that Dingo the dog, whose reliability had been detennined
between 90-97%, was reliable was not clearly erroneous.
Thus, there was probablecause to search the ear basedupon
Dingo’s alert to the car.

Finally, the Court reviewedthe evidenceof police misconduct.
The Court acknowledgedthat "the encounterbetweenStevens
and Baranowski,as depictedon thevideotape,looks unnatural
and may be subject to conflicting interpretations." However,
based upon the clearly errodeousstandard, the Court was
unwilling to find thedistrictjudge to havebeenin error.
independentreview of the videotapedoesnotgive us a settled
feeling that the fleeting interactionbetweenStevensand Bara
nowski was the transferof any object, yet alone a packageof
pseudo-cocaine."Basedclearly upon the Court’s standardof
review and limited appellatereview, the findings and holding
of the district judge were affirmed.

The Court, however, was clearly troubled by the possible
pretextual nature of this case. "Navarro’s able counsel has
constructeda narrativethat has at least a possibility of being
true. Navarro believesthat criminal police officers repeatedly
follow a policy in which they deliberatelystop Hispanicmo
torists on trumped-upcharges,exchangein full view of a police
video cameraa substancedesignedto causea drugdog to alert,
apply the substanceto a motorist’scar, and then eitherallow a
drug dog to alertto the substance,or simply invadethe interior
of the car so that the dog canmore easily alert to the multi-
kilogramquantitiesof drugssuspectedto betherein. However,
we must emphasizethat the alternativescenarioalso could be
true. Drug runnersspeed;police stop themfor speeding;and a
drugdog alertsto largequantitiesof drugs."

The concurringjudges were also troubled by the case. Judge
Wellford wrote a concurringopinion in which hesaid that "[I]f
one were to ignore this standardin this difficult case, there
would be a temptationto arrive at the different result urged
upon us by defendant. We, however,must follow the law."
JudgeMoore statedthat "1 am troubled by severalaspectsof
this difficult ease.First, I find the actionsof TroopersStevens
and Baranowski,as recordedon video tape.to be verysuspi
cious. . My secondconcern, and the reason for my separate
writing, relatesto the allegationsof raceand ethnicity targeting
by the Ohio High Patrol.. In a proper case, I believe that a

Continuedon page /9
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defendantin Navarro’s position could achievesuppressionof
the evidenceor dismissalof the prosecutionby demonstrating
that the investigatorypracticehad a discriminatorypurposeand
a discriminatoryeffect."

UnitedStatesr. Peters

1999 WL 791664
6h Cir. 10/6/99

Tony Peterswas carrying a black attachécasefrom an Amtrak
train. Police observedhim get out of the train, make a
telephonecall, and get onto a bus. Officers askedto talk with
him. Peters’ ticket was in the nameof Tony Morris. Peters
had additional identification in other names. Petersdenied
having any luggage. The attachécasewas thenplacedinto the
luggageareaof thebus,whereit was subjectedto a dog search.
After the dog alertedto the attachécase,it was searchedand
400 gramsof heroinwere discovered.Peterswas chargedwith
possessionwith intent to distribute heroin. His motion to
suppresswas overruled. At his trial, he again denied that the
attachécasewas his. Thereafterhe was convictedat trial, and
sentencedto 120 months in prison. He appealed.

The Sixth Circuit affirmed the conviction, including the deci
sionof the districtjudge on the motion to suppress.The Court,
in an opinion written by Judge Contie and joined by Judges
Keith and Norris, held that by disavowing the attaché case,
Petershad abandonedany reasonableexpectationof privacy
Lilat he had. Accordingly, he had no standingto challengethe
search."Thisand othercircuits haverecognizedthat ‘[o]ne who
disclaimsanyinterest in luggagetherebydisclaimsany concern
about whether or not the contents of the luggage remain
private.’"

The Court further found that the abandonmentof the attaché
had not been causedby an improper seizure of his person.
Relying upon Florida v. Bosticlc, 501 U.s. 429 199!, the

Court held that no seizure occurredhere when Peterswas

merely askedquestionsand sought identification "as long as

the officers do notconveya messagethat compliancewith their

requestsis required."

UnitedStatesv. Hill
-- F.3d. --

1999 WL 781810
6nh1 Cir. 10/4/99

This is the third caseduring this reviewingperiod where there
was evidenced a concern that police officers in the Sixth
Circuit areaare violating theFourthAmendmentfor pretextual
reasons,and in somecircumstances,conductingseizuresbased
upon profiles. Yet, while the Court expressesits concern, the

Court also affirms the lower court’s decisionsbasedupon the
presentstate of the law.

Here,Johnand Malcolm Hill weredriving a U-Haul in Shelby

CountyTennessee.An Officer sawthem and pulled in behind
them "becauseit was a U-Haul, and becauseit had beenhis
experiencethat U-Hauls carry narcotics." When the U-Haul
traveled62 miles perhour in a 55, it was pulled over. John,the
driver, gotout. His handswere shaking"uncontrollably." He
gave inconsistentand unconvincing answers. He denied a
requestfor a consensualsearch. Thereafter,2 dogs alertedto
his U-Haul. Eventually,502 kilos of cocainewas found. After
the motion to suppresswas denied, a conditional plea was
entered,and anappealtakento the Sixth Circuit.

The Court. in an opinion written by JudgeClay and joined by
JudgesKrupanskyand Boggs, affirmed. The short versionof
the holding is as follows: "In summary, the district court
properly found that Deputy Whitlock had probablecause to
stop Defendantsfor speeding; properly found that Deputy
Whitlock had a reasonablesuspicion to detain Defendants
beyondthepurposeof the stop; and properlyfound that Deputy
Whitlock had probablecauseto searchthe U-Haul basedupon
Spanky’s alert- Accordingly, we conclude that the district
court did not err in denyingDefendants’motion to suppressthe
502 kilogramsof cocainefound in the U-Haul."

The more interestingpart of the opinion is in the text. The
Court quotes at length from the dissentingopinion in United

Statesv. A/cram, 165 F. 3d 452
6h Cir. 1999, including: "It is

clear to me from the casesthat reachour court--includingthis
one-that the officers are looking for "profile" or "target"
vehicles and occupants. A rental truck is a profile or target
vehicle.. The courts have given the police this extraordinary
power to make pretextualstops and searchesof vehicles..."
The court itself statesthat it shares"in the concernthat police
officers are using the state of the law in this Circuit as carte
blanche permission to stop and search ‘target’ or ‘profile’
vehiclesfor drugs.. Although U-Hauls may in fact be usedto

carry illegal contraband,the potential for police officers to
abusethe Whren principle is apparentand when applied to
‘target’ vehicles,suchas U-Hauls--whichare typically usedby
lower income people to move who do nothavemany personal

belongingsand cannot afford the expenseof a professional
moving company,or typically usedby young college students
making their first move from home-theabusebecomespartic
ularly distasteful."*

Somewhere,somethingincre&bfe

is waiting to be known.

CartSagan
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Gall Capital CaseHeard
before 6th Circuit

The caseof EugeneWilliam Gall, Jr. wasorally arguedbefore
the United StatesCourt of Appeals for the Sixth Circuit in
Cincinnati, Ohio at 3:00 p.m. Wednesday,November3, 1999.
The constitutionality of Gall’s murder verdict and death sen
tence are beingchallenged.The panelof ChiefJudgeBoyce F.
Martin. Jr., Nathaniel R. Jonesand Ralph B. Guy, Jr. heard
argumentfrom Public Advocate Ernie Lewis and Assistant
AttorneyGeneralRiekie Pearsonfor an..hour.

The concluding remarks of the Assistant Attorney General
evoked a significant responsefrom the Court. Pearson,citing
what he termedan aproposcaveatin Boyde v. California, 494
U.S. 370, 380 1990 said, "there is a strong policy in favor of
accuratedeterminationof the appropriatesentencein a capital
case,but there is equally strong policy against retrial years
after the first trial where the claimederror amountsto no more
thanspeculation."JudgeMartin took issuewith that characteri
zation, "Now just a minuteMr. Pearson,Ill tell you this, this
casehasbeendelayedin large measureby the actions of the
KentuckyAttorney General.It could havebeenpushed. If you
are talking aboutyears delay let me tell you one thing it’s your
burdento get the casesmoving." Pearsonsaid, "That right.
Oh no, sir, I didn’t mean it that way." "Well that’s the way I
interpreted it." said JudgeMartin."You shouldn’t have inter
pretedit that way," said Pearson."I think what I was thinking
about is that he was convictedin 1978 and it’s just takena long
process." Judge Martin disagreed,‘No, the problem is that
states will not fund adequaterepresentation.They wil not
provide the monetaryneed to move thesescases along. We
can’t do it. We sit hereand I am trying to manage20 of them
right now and I can’t get the states to do a thing.... The
problemsare the legislatureif they want to move thesescases
they’ve got to give the public defenderthe adequatefinds to
proceedin the cases,and if they’ve got one personhandling 20
cases there’s no way we’ll ever get them all heard." Pearson
told the Court. "I will take that back to my boss, sir." Judge
Martin instructedPearson,"Oh, he hasn’t listened yet and he’s
not aboutto and neitheris the Governor.I know what is going
on. It’s happeningin Ohio and it’s happeningin Tennessee.
Nobodywants to appropriatethe funds to proceedforward, and
it’s just money." "And everybody wants the death penalty,"
Judge Jones added. Pearsonresponded,"Well sir, I think
whereit’s appropriate.I don’t think anybodywants to engagein
the ultimatepunishmentwhereit’s notappropriate."

There are many reasonswhy the ultimate punishmentis not
appropriatefor EugeneGall, Jr. Eugeneis severelymentally
ill, emotionallydisturbed,and brain-damaged.His illnessesare
chronic. He was sexually abusedas a child. At his trial, his
sentencersdid not consider or give effect to the weighty
mitigation before sentencinghim to death. Their verdict of
deathlacksminimal trustworthinessand reliability.

The 53-year-oldHillsboro, Ohio man, EugeneGall, Jr., has
been incarceratedat the Kentucky State Penitentiary in Ed
dyvitle since his 1978 conviction. Eugene has been brain
damagedsince his youth. He experiencedgrand mat seizures
before his 20th birthday.He wassexuallyabusedas a child. At
age 22, he was declaredincompetentto stand trial on Ohio
charges.He spent 2 years in an Ohio mental hospital before
being found competentto be tried. Thereafter,he spent5 years
in an Ohio prison beforebeing releasedon parolein 1977.

A year later, EugeneGall, Jr. was arrestedandchargedwith the
murderof 12 year old Lisa Jansen.The evidenceat his trial of
his severemental and emotional illnesseswas enormous.Gall
was diagnosedin 1978 by a psychologistand a psychiatristas
suffering from paranoidschizophrenia,the most severemental
illness. Both mental health expertstestified that Mr. Gall was
insane when he killed Lisa Jansen. The state has never
presentedany evidence that Gall was not mentally ill, not
emotionally disturbed, not brain damaged.In fact, the Com
monwealth’s psychiatrist who very briefly examined Gall
shortly after the crime, later agreedin 1989 that Mr. Gall was
mentally ill. In 1991, a neurologistand a neuropsychologist
examinedMr. Gall andfound that he wasbrain damagedat the
timehe killed Lisa Jansen.

On September30, 1978, 5 monthsafter the April 1978 murder,
a jury found Eugeneguilty of Lisa Jansen’smurder, and on
October2. 1978 the jurors sentencedhim to die.

The brief filed in the Sixth Circuit Court of Appealson behalf
of Eugeneraises 15 fundamentalconstitutionalerrors. These
key errors were consideredfor the first time by the Sixth
Circuit Court of Appealson November3, 1999.

Eugene’sbrain damage,paranoidschizophrenia,and emotional
disturbanceled to the commissionof this tragic crime. Flatly
ignoringthe overwhelmingmental healthevidence,neitherthe
jurors nor the trial judge agreedthat Mr. Gall suffered from
any mental or emotional illness. Thejurors’ andjudge’s failure
to evenconsiderthe role his mental illnessplayedin this crime
constitutionally underminesthe reliability and trustworthiness
of their decision to sentenceEugeneto death. The June 1999
White House Conferenceon Mental Illness highlighted the
prevalentstigmaanddiscriminationof mental illnessesbecause
of a fundamentallack of understandingof what it is and its
effects.Mental illness is oneof the mostdevastatingstigmasof
the 20th Century.Seehttp://www.mentalhealth.gov/default.asp

The trial was held in rural Boone County, Kentucky only 5
monthsafter the crime. Immensepublicity in the newspapers
and television saturatedthe jurors called upon to decide the
case. Prospectivejurors making macabrejokes during jury
selectionabout the deathpenalty. Jurors were allowed to sit
who had beenexposedto this massive,prejudicial publicity.

Continued on page 22
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Co,flinzied from page 21
The trial itself was fundamentallyunfair. Ratherthan counter
the substantialevidenceof severe,longstandingmental illness
presentedby the defenseat trial, the prosecutorridiculed the
insanity defense,kept critical mental illness recordsabout Mr.
Gall’s mental illness from the Commonwealth’spsychiatrist,
and made improper comments about Mr. Gall’s failure to
testify at trial.

Gall’s attorneys,Ernie Lewis and Ed Monahan,are confident
that Eugene’ssignificant mental illness, emotional disturbance
and brain damage will be recognizedby the Sixth Circuit and
that his unfair and unreliabledeathsentencewill be reversed.
As cautionedby former JusticeThurgoodMarshall, "When we
toleratethe possibility of error in capital proceedings. . . we
hastenour return to the discriminatory,wanton, and freakish
administrationof thedeathpenaltythat we found intolerable in
Furman."

CRITICAL FACTS OF GALL CASE

1. Eugenewas and is brain damagedbut jurors never

heardaboutthis injury.

2. He is severelymentally ill. Schizophreniais the most
tragic diseaseleft in Westerncivilization.

3. Eugenewas sexuallyabusedasa child.

4. FIc grew up in a dysfunctionalfamily.

5. The prosecutor’smisconduct at trial preventedfair
considerationby the jurors of significant mitigation,
Eugene’slongstandingmental illness.

6. There are issuesthat havenot beenfully reviewedon

their meritsdue to the highly technical federalrules of
nonretroactivityand proceduraldefault, e.g., Caidwell

recommendationissue,Mills unanimityissue,and the

failure of Eugeneto be presentat a critical deposition.

7. Eugenewas tried in a small, rural county which was

saturatedwith unfair publicity that predisposedjurors

to prejudgmentandtowardsa sentenceof death.

8. Eugenewas tried shortly 5-1/2 months after the

crime, the secondquickestcapital trial in Kentucky
since 1976.

9. Eugenewas representedby two attorneysdoing pub
lic defenderwork who were paid a total of S 14,400

for representingall indigent criminal defendants in
BooneCounty for the entireyear.

10. He was not evaluated at trial by a neurologist or

neuropsyehologist,and thus his brain damage was

never presentedto the sentencers,the jurors and
judge.

II. Eugene’s case was one of the very first death sen
tencesunder Kentucky’s new 1976 law, and one of
the first deathcases reviewedunderthe new law by
the Kentucky SupremeCourt. Had Eugene’s appel
late review beenconductedby the current Kentucky
SupremeCourt his conviction would havebeenre
versed on a numberof different issues.

* NumerousKentucky caseshave beenreversed
due to the jurorsbeing told that their verdict was
only a recommendationto the judge, substan
tially lesseningtheir understandingof their legal
responsibility. The jurors in Eugene’seasewere
told their verdict was only a recommendation.

* Caseshavebeenreversedfor telling jurors their
findings on mitigation had to be unanimousbe
causethe Constitutionguaranteesthat eachjuror
must be able to consider individual/v whether
something is mitigating. Gall’s jurors were told
that their findings had to be unanimous.

* Kentuckycaseshavebeenreversedfor the failure
to define extremeemotional disturbance for the
jurors. Eugene’sjurors had no definition of this
mitigator.

* Kentucky cases have been reversedwhen the
accusedwas not present during the taking of
crucial testimony at depositions. In this ease,
Eugene was not present when the Common
wealth’s psychiatrist’s.Dr. Chutkow’s, testimony
was takenby depositionand laterusedat trial and
relied on by the Kentucky Supreme Court in
finding no error.

12. Jurors askedabout paroleeligibility during delibera
tions, indicating a willingness to sentenceEugeneto
less thandeath.

13. This case was tried before the Kentucky Genera!
Assembly establishedthe sentenceof life imprison
ment without the possibility of parole for at least25
years and life imprisonmentwithout paroleand thus
jurorsdid nothavethosesentenceoptions.

14. Since the trial, jurors havereportedthat they improp
erly consideredmental illness as an aggravating,not
mitigating, factorand that theywould haveconsidered
a lessersentenceif guaranteedthat Eugenewould not
be paroled.

15. Eugene has functionedpeaeeffilly and productively
while in thehighly structuredmaximumsecurityKen
tucky StatePrisonin Eddyville, Kentucky for over 21
years.*
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Belowis an editorial by ABA PresidentWilliam G. Paul
urging the end to thejuveniledeathpenalty. President
Paul has also written letters to Governors Gilm ore and
Bush urging them to stay three upcomingjuvenile execu
tions; you canfind the textof theseletters on theInternet
at htty://www.abanetorg/media/deathyenaltv.hgrnl.

AMERICA ON THE THRESHOLDOFSETTING A
SHAMEFULRECORD

U.S. ShouldBanDeathPenaltyfor JuvenileOffenders

By William G. Paul

President,AmericanBar Association

The United Statesstandsat the thresholdof a new millen
nium poisedto executea recordnumberof young men who
were juveniles when they committed their criqies. Three
youths sentencedto deathfor crimes they conm1ittedwhen
theywerejuvenilesare scheduledfor executionip January-

two in Virginia and one in Texas. Seventyptheisresideon
deathrows in
the United States.

Thesethreeexecutionsfor crimes committedbypersonsso
young will set a record in the United Statps since the
reinstatementof capital punishmentin 1976,! placing the
United Stateswith Iran,Nigeria, Pakistan,Sau4iArabia and
Yemen as the only countrieswho have exeçtedjuvenile
offenders in the past deade. Most otl!r Lations have
bannedthe deathpenaltyltogetherfor thoe ‘hose crimes
were committed when thy were juveniles. :nternational
conventionsthat.setthe torefor humanityaid’ ivility in the
world, such as the International Covenant n Civil and
Political Rights and the ¶Thnventionon the I ights of the
Child, condemnexecutio9of defendantsfo cri nescommit
ted beforeage 18

While the American Bar Association b1elievethat young
people who commit violent crimes should be 9ppropriately
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punished,it has long opposedimpositionof the deathpenalty
on any personfor an offensecommittedwhile they were under
the age of 18. Recognizingthe paired trends of a growing
relianceon capital punishmentgenerallyand a willingness to
prosecutejuvenilesas adults, theABA in 1983 cited a looming
specterof juvenile executions, but could find no rational
justification for killing juvenile offenders.

Why is it necessaryto usethe deathpenaltyfor thosewho were
juveniles when they committed the crime? We know that
adolescentslack a frill appreciationof the consequencesof
their actions, and that juveniles sometimesmake rash and
terrible decisionsbecausethey are young and haven’t devel
oped the judgment we expect of adults. For this reason,
juvenilescannotvote or serve asjurors. Expertsconfirm that
capital punishmenthas little or no deterrentvalue for adoles
cents. With no deterrentbenefit, the only other possible
rationaleto executethose who killed when theywerejuveniles
is to satisf’ our needfor vengeance.Many of the young men
on deathrow have crippling mentalor behavioraldisorders,or
havesufferedhorribly from physical,psychologicaland sexual
abuse. It reflectsmore uponus as a society than it doeson the
offenderthat we would seeklegal vengeancethroughexecution
for thecrimesof a child.

The changeof a year is a time of lookingboth backin time and
forward. The changeof a century,and indeedof a millennium,
is evenmore emphaticallya time of measuring- measuring
progressalong with time. GovernorsJamesGilmore of Vir
ginia and GeorgeW. Bushof Texashavethe power to com
mute thesedeathsentencesto life imprisonment. Let us raise
our voicesand urge them to grant clemencybefore..tbe execu
tions scheduledfor Jan. 10 for DouglasChristopherThomasof
Virginia, Jan. 13 for Steve Roachof Virginia, and Jan. 25 for
Glen McGinnis of Texas. Urge them to do that, before it is too
late.

If the United Statesis to grow, to progress,let it notbe at the
cost of our humanity. Let usreassertour nation’s leadershipin
human rights and abolish the juvenile deathpenalty. But
pending that, let each of us ac to savethe lives of the three
juvenilesnow slatedto die as we marchinto the millennium.*

Theprice ofgreatnessis
responsibility.

‘WinstonChurchill

e ExecutionsUpdate
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Introduction

There is probably no public policy issue related to crime
control that has beenresearchedand studied over as long a
periodof time as the deathpenalty; in more variedways than
the deathpenalty; or in greatervolume than the deathpenalty.
Put simply, the dilemma is this: thereis no crime control issue
we know more about than the deathpenalty and there is no
crimecontrol issuewherethe scientificresearchhasbeenmore
ignored by decision-makersand the public than the death
penalty.The fact is that the deathpenalty debateis much more
than a matter of conflicting opinions, morals, ethics, and
values. There are a plethoraof well established,scientifically
documentedfactsat the disposalof both the public and law
makers.Thesefactshaveemanatedfrom researchthat hasbeen
replicated over and over again and subjected to the most
rigorous scientific review processavailable. These facts are
well beyondrefutation. In sum, it is fair to say to a level of
certaintythat far exceedsthemost rigoros standardsof proofin
any court in America, that the death penalty, as presently
constructedand administeredis deplorablybad public policy.
In studiesusing entirely different methodologies,at different
times, in different places, constructingresearchquestionsin
different ways, the facts are immutable and unchanging.The
scientificallyprovenfacts of the deathpenaltyare clear.Those
factsare:

1. The death penalty has no deterrentvalue to society. No
evidencesupportingeither a general deterrentor a specific
deterrentimpactexistsand no evidencesupportingan incapac
itation impact exists. The deathpenalty performs no crime
control functionwhatsoever.

2. The deathpenalty, in fact, not only doesnot deterhomicide
and other crimes, but through a brutalization effect actually
increasesboth homicideand violent crime markedly, seriously
increasingthe dangerto society in stateswhere it is usedwith
any degreeof frequencywhatsoever.

3. The death penalty, even as constructed in post-Furman
statutes,is arbitrary, discriminatoryandcapricious in its appIi-
cation. The deathpenalty, in everyjurisdiction, discriminates
on the basis of race of offender, race of victim, gender,age,

4. The deathpenalty,as curifently structuredand administered,
results in jury confusion arid misinterpretationof the law at
every tageof theprocess.This confusionseriouslyprejudices
the deLendantand results in both reversalson appealand in a
large Mimber of wrongful cdnvictions.

5. The deathpenalty,as currentlystructuredand administered,
results in the wrongful conviction and executionof the inno
centat a level totally unacceptablein anycivilized society.

6. The deathpenalty is enormouslycostly, strainsthe budgets
of both state and local governmentsand diverts funds from
more effective crime control strategiesand victim assistance
progfams. This is true in all jurisdictions regardlessof state
statute.The cost of executionsexceedsthe cost of life impris
onmentby a factor of betterthan two to one in every jurisdic
tion studied.And this enormouscost is borne by the taxpayers
for a crime controlpolicy that only makesviolentcrime worse.

The overwhelmingbody of scientific studiessupportingeach
of thesepropositionsis presentedin a written addendumto my
testimony,summarizingeveryimportantscholarlystudyon the
deathpenaltysince 1980. I believethat if you take the time to
read that scientific evidence it will becomeobvious that the
weight of the scientific evidenceagainstthe deathpenalty is
not just in preponderance,it is overwhelming and virtually
unrefutable.

I have beenaskedtoday to specifically discussin some detail
issuesof cost,deterrenceand brutalization.Allow me to begin
with theevidenceon cost.

The Costof the DeathPenalty

Oneof the leastobvious,but most importantproblemswith the
death penalty is it’s enormous cost. Researchon cost has
consistentlyshown that pursuinga capital caseis at least twice
as costly as housinga convictedmurdererfor life in a high
securitycorrectionalinstitution. Coststudiesin North Carolina,
Kansas,Texas,Kentucky, Nebraskaand New York all show
varyingcosts butsimilar ratios with regardto expenseof death

Continued on page 25
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as a sentencingoption:

In New York each death penalty trial costs $1.4
million comparedwith $602,000 for life imprison
ment. The cost of imposing the death penaltyin New
York State has been estimated to be $3 million for
eachcaseNYDaily News,July, 28, 1998.

2. In Florida the cost of eachexecutionwas estimatedto
be $3.2 million, about 6 times the amount neededto
incarceratea convictedmurdererfor life, From 1973
to 1988 Florida spent$57 million on thedeathpenalty
Miami Herald, July 10, 19oS.

3. In Kentuckythe cost of a capital trial varied between
$2 and $5 million dollars Blakley, A.F. 1990. Costof
Killing Criminals. Northern Kentucky Law Review
18, 1:61-79.

4. The most comprehensivestudy of the costs of the
deathpenalty found that the state of North Carolina
spends$2.16 million more per execution than for a
non-capitalmurdertrial resulting in imprisonmentfor
life Duke University, May 1993; Carter, M. 1995.
Cost of the Death Penalty: An Introduction to the
Issue.NebraskaLegislature,Legislative ResearchDi
vision; Cook, P.J. and D.B. Slawson. 1993. Costs of
ProcessingMurder Cases in North Carolina. North
CarolinaAdministrative Office of the Courts..

5. In California the deathpenaltyadds$90 million annu
ally to the costs of the criminal justice system. $78
million of that cost is incurred at the trial level
SacramentoBee,March 18, 1988.

6. The JudiciaryCommittee of the Nebraskalegislature
reported that any savings from executionsare out
weighed by the legal costs of a death penalty case.
The report concluded that death penalty does not
serve the best interests of NebraskansNebraska
Press& Dakotan,January27, 1998;Carter,M. 1995.
Cost of the Death Penalty: An Introduction to the
Issue.NebraskaLegislature,LegislativeResearchDi
vision..

In Texasthe cost of capitalpunishmentis estimatedto be $2.3
million per death sentence,three times the cost of
imprisoningsomeoneat the highestpossiblesecurity
level, in a single prisonercell for 40 years Dallas
Morning News, March 8, 1992; Dieter, R.C. 1994.
Future of the Death Penalty in the U.S.: A
Texas-SizedCrisis. DeathPenaltyInformationCenter.
Washington,D.C..

Thesehigh costs strain local and state budgets,divert money
from other crime control and victim assistanceprograms,result

in tax increases,prolong and extend the anguish of victims
families over years of appealsand successiveexecutiondates,
reduceother governmentalservicesand often results in defer
ring salaryincreasesfor governmentalemployees

In Indiana three recent capital casescost taxpayers
over $2 million just for defensecosts. Prosecution
costs usually exceed those of the defense
IndianapolisStar/Nei.’sFebruary7, 1999.

2. In WashingtonState,officials are concernedthat costs
for a singlecapital casewill approach$1 million. The
county in which the trial was held had to let one
governmentalposition go unfilled, postponedem
ployee pay hikes,drainedthe county’s $300,000con
tingencyfund and eliminated all capital improvement
projects for the fiscal year The Spokesman-Review,
January19, 1999.

3. Thurston County in Washington has budgeted
$346,000 for 1999 alone, to seekMitchell Rupe’s
third deathsentence.Rupe is dying from liver disease
and the state of Washingtonhas had to undertake
extrememeasuresto saveRupe from a natural death
so that he may be executed. Since 1997, Thurston
County has spent $700,000just for the most recent
sentencinghearingSeattleTimes,March 12, 1999.

4. The state of Ohio spent over 51.5 million to execute
one mentally ill man who was a deathpenaltyvolun
teer. Someof the costs included $18,147in overtime
for prison employeesand $2,250in overtimefor State
Highway Patrol officers to provide support for the
execution. In additionthe state had to pay overtime
for 25 prisonpublic information officers who worked
thenight of the execution.The statealso spent$5,320
on a satellite truck so theofficial announcementof the
executioncould be beamedto outsidemedia. Ohio’s
Attorney Generalhad between5 and 15 prosecutors
working on the case,expending 10% of the state’s
annual budget for its capital crimes section, over a
five yearperiod. Keepingthe man who was executed
in prison for his entire life would havecost less than
half as much Columbus Dispatch, February 28,
1999.

5. Because of death penalty trial costs, Okanogan
County Washingtonhad to delay pay raises for the
county’s 350 employees;could not replace two of
four public health nurses in the county, and had to
stop all non-emergencytravel and put on hold on
updating county computersand vehiclesAssociated
Press,April 2, 1999.

The deathpenaltyalso has a negativeimpact on the ability of
criminal justice agenciesto carry out their missions and per-

Continued on page 26
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form their duties. The immense cost of the death penalty
endangersthe public in tangibleand compellingways as these
examplesindicate:

I. New JerseyLaid off more than 500 police officers in
1991, at a time when it was putting into place a death
penalty statute that would cost $16 million a year,

- more thanenoughto rehire all 500 officersAmerican
Bar Association,1992; 16.

2. In Florida, budgetcuts resulting in a reductionof $45
million in funding for the Departmentof Corrections
requiredthe early releaseof 3,000 inmatesAmerican
Bar Association, 1992: 21 while spending an esti
mated $57.2 million on executionsVon Drehie,

3. ProfessorsRichard Moran and JosephEllis estimated
that the money it would take to implementthe death
penalty in New York for just five years would be
enough to fund 250 additional police officers and
build prisons for 6,000 inmates Moran and Ellis,

4. Ten other statesalso reportedearly releaseof prison
ers becauseof overcrowding and underftinding
AmericanBar Association,1992: 54. In Texas, the
early releaseof prisonershasmeant that inmatesare
serving only 20 percent of their sentences and
re-arrests are common. On the other hand, Texas
spent an estimated$183.2 million in just six years on
the death penalty American Bar Association, 1992:

5. Georgia’s Departmentof Corrections
positions in the past year while local
had to raise taxes to pay for death
AmericanBar Association,1992: 18.

There are a large numberof factors which come togetherto
create the exceptionallyhigh costs associatedwith the death
penalty.First of all, bothproceduraland substantiveconstitu
tional safeguardsput in place by the SupremeCourt in death
penaltycasesdrive up trial costs and the costof appeals. As a
result there is limited pleabargainingin deathpenaltycasesa
factor which keepsdown costsin all otherprosecutions;there
are lengthy pretrial motions; extensive investigations; in
creaseduseof expertwitnesses;extensivevoir dire; preemp
tory challenges;and extensivetrial and appealprocesses.Vir
tually noneof theserequirementsarc subjectto reform or state
recoursebecausethey were necessitatedby SupremeCourt
guidelines for the death penalty. In addition, almost every
capitaldefendantin America is poorand taxpayersmustinvari
ably pay defensecosts.

Let me emphasizetwo issueshere:

I. While it is true that someof the costsof deathpenalty
casesresultfrom the appeal processthe vast majority
of the increasedcosts are front-end costs. That is,
prosecutorsspendmuch more on deathpenalty cases
than on noncapital homicide cases. They reassign
prosecutorsfrom othercases,they divert moniesfor
expertwitnesses,jury consultants,additional investi
gation and legal research. This meansthat not only
are enormoussums of money dedicated to death
penalty prosecutions,but those moneys are diverted
from literally dozensof othercriminal cases.

2. The neteffect of this front-endcost in capitalprosecu
tions is that victims in many casesseenas less impor
tant by prosecutors’ offices are not given adequate
support or vigorous advocacyby the state. It also
meansthat victim assistanceprograms,which should
provide financial aid to victims, counselingfor vic
tims, and vital assistancein reconstitutingtheir own
lives arenonexistentandunderfunded,all for the sake
of a crime control policy which has no measurable
social benefit.

In view of the fact, as we shall in the next portion of my
testimony,that scientific researchcanestablishno incapacita
tive or deterrentbenefit from the death penalty, this cost is
entirelywasted.

General Deterrence

The most commonly advancedargumentin supportof capital
punishmenthas beenthat no offenderwants to die, therefore
the threatof executionwill deterhomicide in societyat large.
While this may seema common sensefact, it is anything but
sensible. The scientific facts are very simple. No credible
studyof capitalpunishmentin the United Stateshaseverfound
a deterrenteffect.

In studies of contiguousstates,at least one with the death
penaltyand at leastone without, researchhasshown that there
is no deterrent impact from capital punishmentSellin. T.
1980. ThePenaltyof Death. Beverly Hills, CA: SagePublica
tions.

In studiesof states where the death penalty was adoptedor
reinstatedafterhavingbeenabolished,researchhasonceagain
failed to show any deterrenteffect. Sellin, T. 1980. The
Penalty of Death. Beverly Hills, CA: Sage Publications;
Zeisel,H. 1977. The deterrenteffect of the deathpenalty: Facts
v. Faith. In The SupremeCourt Review1976. P. Kurlanded.
Chicago:IL: University of ChicagoPress.

Comparativedataalso fails to demonstrateany deterrentvalue
to the death penalty.The United Statesis the only Western

Continuedon page27
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democracythat retains the deathpenalty. The United States
also has, far and away, the highesthomicide rate in the indus
trialized world Kappeler, V., M. Blumberg, and G. Potter.
1996. TheMythologyof Crime andCriminalJustice2nded.
ProspectHeights, IL: WavelandPress:310.

Comparativedata compiledby region within the United States
shows the samepattern. According to datafrom the Bureauof
Justice Statistics. Southern states have consistentlyhad the
highesthomicideratesin the country. In 1997, the Southwas
the only region with a homicide rate abovethe nationalaver
age, despitethe fact that it accountsfor 80% of all executions.
The Northeast,which accountsfor less than 1% of all execu
tions in the U.S., has the lowest homicide rate. Similarly, when
stateswith thedeathpenaltyare comparedto those without the
deathpenalty, the data show that a majority of deathpenalty
stateshavehomicide rateshigher than non-deathpenaltystates.
In 1997 the averagehomicideratefor deathpenaltystateswas
6.6, while the average homicide rate for non-deathpenalty
stateswas only 3.5.

The allegeddeterrentvalue of the death penaltyis refuted by
all the datawe haveon violent crime. The deathpenalty.if it
is to deter, must be a consciouspanof a cost-benefitequation
in the perpetrator’smind. There are very few murders that
involve that level of rationality or consciousnessof the out
comes. Most murdersare 1 committedunderthe influenceof
drugsor alcohol;2 committedby peoplewith severeperson
ality disorders;3 committedduring periodso extremeragc

andanger;or 4 committedasa result of intensefear. Noneof
thesestates of mind lend itself to the calmreflection required
for a deterrenteffect.

Specific Deterrence

Someproponentsof the deathpenaltyargue that capital pun
ishmentprovidesa specific deterrentwhich controls individu
als who have alreadybeen identified as dangerouscriminal
actors. According to this argument,the presenceof the death
penaltyought to reducea wide variety of criminal acts. The
weight of scientific evidencetellsus that it doesnot.

If the death penalty detershomicide then it should prevent
incarceratedpeople from killing againand reducethe number
of homicidesamong prisoners. The fact of the matter is that
over 90% of all prisonerhomicides,killings of otherprisoners
or correctionalofficers, occur in stateswith capitalpunishment
Sellin, T. 1980. The Penalty of Death. Beverly Hills, CA:
SagePublications.

An extensivedeath penalty study, using multiple means of
measurementthat measuredthe impact of capitalpunishment
in three distinct and different ways could find no evidencethat
the deathpenalty had any effect on felony crime rates, "this
patternholds for the traditional targetedoffenseof murder,the
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personalcrimes of negligentmanslaughter,rape, assaultand
robbery, as well as the property crimes of burglary, grand
larceny,and vehicle theft. In other words, thereis no evidence

that residentsof deathpenaltyjurisdictionsare afforded an
addedmeasureof protectionagainstseriouscrimesby execu
tions" Bailey, W. 1991. The general preventioneffect of
capital punishmentfor non-capital felonies. In R. Bohm ed.
The DeathPenalty in America: CurrentReseai-ch.Cincinnati,
OH: Andersonand the Academyof Criminal JusticeSciences.

Finally, it hasbeenarguedthat capital punishmentspecifically
protectslaw enforcementofficers by deterring assaultson and
killings of police.There havebeenfive major studiesaddress
ing the questionof whethercapital punishmentprotectspolice
officers. In no casedid thedeathpenaltyprovideany deterrent
to killing law enforcementofficers, nor did it reducethe rate of
assaultson police Bailey, W. and R. Peterson.1987. Police
killings and capital punishment: The post-Furman period.
‘rimino/ogy 25, 1: 1-25; Bailey, W. 1992. Capital punishment
and lethal assaultsagainstpolice. Criminology 19: 608-625;
Sellin, T. 1980. ThePenaltyofDeath, BeverlyHills, CA: Sage
Publications:Cardarelli, A. 1968. An analysisof police killed
in criminal action: 1961-1963.Journal ofCriminal Law, Crim

inology’, andPolice Science.59: 447-453; Hunter, R. and R.
Wood. 1994. Impact of felony sanctions: An analysis of
weaponlessassaultsupon police. AmericanJournal of Police
13, 1: 65-89.

Once againthe scientific evidenceis clear, the deathpenalty
does not provide specific deterrencetrout other crimes. It
has no deterrentimpact on other felonies, it has no deterrent
impact on crimes against law enforcementofficers, it hasno
deterrentimpacton drug crimes, and it hasno deterrentimpact
on violent crimes, In fact, the death penaltyis more likely to
endangerthe lives of police who investigatecrime and pursue
fugitives, and endangerthe lives of witnesseswho mayprovide
evidence necessaryfor conviction. The reason is obvious,
preventingcaptureandconviction becomesfar more pressinga
matterin deathpenaltystates.

Incapacitation

Anotherfrequentlyadvancedargumentis that thedeathpenalty
protectssocietyby incapacitatingviolent criminalsand thereby
preventingfurther offenses.The evidence for this proposition
is also weak. Obviously, an executedmurdereris unlikely to
recidivate,but so is a murdererin prison for life without parole.
The facts, however,indicatethat evenif notexecutedand even
if not incarceratedfor life, it is unlikely that a personconvicted
of homicide will kill again, or even commit an additional
seriousoffense.

A massive study which tracked the post-releasebehaviorof

6,835 male prisonersservingsentencesfor homicide offenses,
who wereparoledfrom stateinstitutions,found that only 4.5%

C’o;itinued on page 28
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of them were subsequentlyconvictedof anotherviolent crime
and only 0.31% committedanotherhomicideSellin, T. 1980.
The Penaltyof Death. Beverly Hills, CA: SagePublications.
This meansthat for every 323 executionswe might prevent
one additional murder. Otherstudiesfind essentiallythe same
results. For example, a study of prisonerswhose sentences
were commutedas a result of the FurmandecisionMarquart,
J. and J. Sorensen.1988. Institutional andpost-releasebehav
ior of Furman-commutedinmates in Texas. Criminology 26:
677-693,found that 75 percentof theseinmatescommittedno
seriousinfractionsof prison rules, and none of theseinmates
were involved in a prison homicide. Some of the Furman-

commuted inmates were paroled back into the community.
Only 14 percentof them committeda new crime, andonly one
committedan additional homicide.

Vito, Koester and Wilson 1991 also analyzedthebehaviorof
inmatesremoved from death row as a result of the Furman
decision. Their study found that of those inmateseventually
paroledonly 4.5% committedanotherviolent crime and only
1.6 percent committedanotherhomicide. The authorscon
clude "that societalprotectionfrom convictedcapitalmurder
ers is not greatlyeni’iancedby the deathpenalty"Vito, G., P.
Koester,and D. Wilson, 1991. Returnof the dead: An update
on the state of Furman-commuteddeath row inmates.In R.
Bohm ed. TheDeath Penalty in America: CurrentResearch.

Cincinnati. OH: Andersonand the Academy of Criminal Jus
nec Sciences.

Even in stateswith capital punishmentthe overwhelmingma
jority of people convicted of homicide receive a prison sen
tence,and many of them will eventuallybe releasedon parole.
A review of thedataon thesereleasedmurderersclearly reveal
that they have the lowest recidivism rates of any felons. In
addition, paroledmurderersin stateswithout the deathpenalty
had a much lower rateof recidivism than paroleesreleasedin
stateswith thedeathpenaltyBedau, H. ed. 1982. The Death

Penalty in America.3rd ed. Oxford: Oxford University Press.

The death penalty doesnot protect society from further
crimesof violencein any way. Elevenadditionalstudiesfrom
the National Criminal Justice ReferenceServicedatabasefor

the period 1980-1998 all fail to find any general or specific
deterrentor any incapacitive impact from the useof the death
penaltyBailey, W.C. and RD. Peterson.1994. Murder, Capi
tal Punishment,and Deterrence:A Reviewof the Evidenceand
anExaminationof Police Killings. JournalofSocialIssues50,

2: 53-74; Cheatwood,D. 1993. Capital Punishmentand the
Deterrenceof Violent Crime in ComparableCounties. Crimi
nalJusticeReview18,2: 165-181; Grogger,J. 1990. Deterrent
Effect of Capital Punishment:An Analysis of Daily Homicide
Counts. Journal of the American Statistical Association 85,
410: 295-303; Decker, S. H. and C. W. Kohfeld. 1990. Deter
rent Effect of Capital Punishment in the Five Most Active
Execution States: A Time Series Analysis. ‘riminal Justice

Review15. 2: 173-191;Decker, S.H. andC.W. Kohfeld. 1987.
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Empirical Analysis of the Effect of the Death Penalty in
Missouri.Journalof CrimeandJustice10, 1: 23-46; Decker,
S.H. and C. W. Kohfeld. 1986. Deterrent Effect of Capital
Punishment in Florida: A Time Series Analysis. Criminal
JusticePolicy Review 1, 4: 422-437; Decker, S.H. and SW.
Kohfeld. 1984. Deterrence Study of the Death Penalty in
Illinois, 1933-1980. Journal of Criminal Justice 12, 4:
367-377;Archer, D., R. Gartnerand M. Beittel. 1983.Homi
cide and the DeathPenalty -A Cross-NationalTest of a Deter
renceHypothesis.Journal of Criminal Law and Criminology’
74, 3: 991-1013; Forst. B. 1983. Capital Punishmentand
Deterrence-Conflicting Evidence?Journal of Criminal Law
and Criminology 74, 3: 927-942.

The Brutalization Effect of the Death Penalty

Neitherincapacitationnor deterrencetheoriesare supportedby
the scientific researchon capital punishment. In most public
policy debatesthe burden of proof is on those advocatinga
measureto demonstrateits effectiveness.If that were the case
in the death penalty debate adherentswould fail miserably.
But the fact is that the deathpenalty not only doesn’t deter
murder,it encouragespeopleto kill.

Studies of capital punishmenthave consistently shown that
homicideactually increasesin the time periodsurroundingan
execution, Social scientistsrefer to this as the "brutalization
effect." Execution stimulateshomicides in three ways: I
executionsdesensitizethe public to the immorality of killing,
increasingthe probability that some people will be motivated
to kill; 2 the state legitimizes the notion that vengeancefor
past misdeedsis acceptable;and 3 executionsalso have an
imitation effect, wherepeople actually follow the exampleset
by the state,after all, people feel if the governmentcankill its
enemies,so canthey Bowers and Pierce, 1980; King, 1978,
Forst. 1983.

Let me clear here. The scientific evidenceon the brutalization
effect is compelling. We are not talking about one or two
speculativestudies. We are talking about a body of research
that has found over and overagain, in stateafter state,that the
use of thedeathpenaltyincreases,and often sharplyincreases,
the numberof homicides. Let mebe specific:

1. OKLAHOMA: Oklahoma’sreturn to capitalpunish
ment in 1990was followed by a significant increasein
killings that involved strangers, with an increaseone
strangerhomicideper monthfor the yearfollowing an
execution. In addition, the analysis also showed a
brutalization effect for total homicidesas well as a
variety of differenttypesof killings that involved both
strangersand nonstrangersBailey, W.C. 1998. De
terrence,Brutalization, and the Death Penalty: An
other Examinationof Oklahoma’sReturn to Capital
Punishment.Criminologj.’ 36, 4: 717- 733; Cochran,

Continued on page 29
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J.K., M.B. Chamlin, and M. Seth.1994. Deterrence or
Brutalization?An ImpactAssessmentof Oklahoma’s
Return to Capital Punishment. Criminology 32, I:
107-134.

2. ARIZONA: Studies in Arizona found an increase in
specific types of homicides following an executionin
that state.In particular the Arizona study found large
increasesin spur-of-the-momenthomicides that in
volve strangersand/orargumentsand a largeincrease
in gun-relatedhomicidesThomson.E. 1997. Deter
rence Versus Brutalization: Jhe Case of Arizona.
HomicideStudies1,2: 110-128.

3. GEORGIA: A study in Georgia fount that a publi
cized execution is associatedwith an increaseof 26
homicides,or 6.8 percentincrease,in the monthof the
execution.Overall, publicized executionswere asso
ciatedwith an increaseof 55 homicidesduring the
time periodanalyzedStack.S. 1993.ExecutionPub
licity and Homicide in Georgia.AmericanJournal Of

Criminal Justice18, 1:25-39.

2. ILLINOIS: A study of capital punishmentin Illinois
found that the net effect of executionswas to increase
ratherthan decreaseChicagofirst degreemurdersand
total criminal homicidesBailey, W.C. 1983. Disag
gregationin Deterrenceand Death PenaltyResearch
The Caseof Murder in Chicago.Journal of Criminal

Law and Criminology 74,3: 827-859.

3. CALIFORNIA; In California studieshave found that
the numberof murdersactually increasedin the days

prior to an executionand on the day of the execution
itself. In additionhomicidesrateswere evenhigher in
the weeks after executionsBowers, W., G. Pierce,

and J. McDevitt. 1984. Legal Homicide: Death as

Punishmentin America. 1864-1982.Boston, North
easternUniversity Press

4. PENNSYLVANIA: A study looking at datafor both
California and Pennsylvaniafound that each execu
tion studied was followed by a two- to threefold
increasein the numberof homicides the next month
Bowers, W, and G. Pierce. 1980. Deterrenceor
brutalization: Whatis the effect of executions?Crime

andDelinquency26: 453-484. And in the earliest
study demonstratinga brutalization effect, Robert
Dann found an averageincreaseof 4.4 homicidesfor
each executionDann, Robert. 1935. The deterrent
effect of capital punishment.Friends Social Service

Series29.

Once again the scientific researchprovides compelling evi
denceagainst the deathpenaltyas public policy. The death

penalty does,invariably and without exceptionincreasethe

numberof homicidesin jurisdictionswhereit is applied. This
hasbeenproven in Pennsylvania,California, Oklahoma, Ari
zona, Illinois and otherjurisdictions.The brutalizationthesis is
not mere speculation.It hasbeenverified in study after study.
If a legislaturewere looking at the impact of a pharmaceutical
drug and only one study suggestedthat the drug killed more
than it cured, legislatorswould no doubt ban the drug. The
evidencewith regardto the brutalizationtheory is far stronger,
with at least eleven unrefl.ited, replicated and valid studies
clearly showinga brutalizationimpact. In the caseof the death
penalty the cure is clearly worse than the disease,and like a
dangerousdrug, this cure shouldbe banned.

Conclusion

Criminologistsand criminal justice scholarsare constrainedto
make their judgmentson facts and scientifically valid and
reliable scholarly research.It is the judgment of the over
whelming majority of criminologists and criminal justice
scholarsthat the death penalty is bad policy and is in fact
criminogenic in its social impact. The American Society of
Criminology, an organizationmadeup of the best researchers
and scholarsin the country, hasstronglycondemnedthe death
penalty:

Be it resolved that becausesocial science
researchhas demonstratedthe deathpenalty
to be racist in applicationand social science
researchhas found no consistentevidenceof
crime deterrencethroughexecution,the ASC
publicly condemnsthis form of punishment
and urges its membersto use their profes
sionalskills in legislaturesand the courts to
seeka speedyabolition of this form of pun
ishment ASC Annual Meeting, Montreal,
1987.

The scientific evidence on the death penalty is clear and
unequivocal. The useof the deathpenaltyin Americansociety
is the rough equivalentof a personhitting himself or herself
repeatedlyon the head with a hammer in order to treat a
headacheresultingfrom a brain tumor. It canonly makea very
bad situation much worse. This judgmentis not basedupon
vague conceptions of morality or popular fonnulations of
commonsenseor the vagariesof political opinion, it is based
on rigorous evaluationof the state’stwo primary responsibili
ties: 1 to protect the public health and safety; and 2 to
provide equity, fairnessand justice to its citizens. The death
penalty is anathemato both goals. It is the worst kind of
crime-controlpolicy.*
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[IARcETION AND PAROLE OF SEX OFFENDERS IN KENTUCK1

Incarceration. Kentuckyhas been incarceratingmore sex offenders over the years. In a four year period there has
beena net increaseof 226 personsin prison for sexoffenses.As of January1999, 1660 inmatesare being imprisoned

for sexconvictions.

Recidivism. The recidivism rates indicate that fewer sex offendersrecidivate thando otheroffenders.While other

offenderrecidivismratesare increasing,the recidivismratesfor sex offendersis decreasing.

In 1995 the recidivism ratein Kentucky for all offenderswas33.1%

Kentucky sex offendersdo notrecidivateas much as otherKentucky offenders.In 1995, 14.6%of sex offenderswere

returnedto prison.

Parole statistics. According to parolestatisticsprovided by the Kentucky CorrectionsCabinet July 12, 1999, very

few sexoffendersare paroledandthat numberhas beendecreasing.

Kentucky Department of Corrections
SexOffenders

Number of In matesby Type of Exit
Median Sentencefor New Commitments

In comparison,the recidivism rates for the

following offense types were significantly

higher:

Drug34.5%

Property.. .33.3%
Violent38.3%

Weapons...31.8%
Other24,7%.

A comparisonof recidivism rates from 1989 to 1995 for

all inmatesrose from 30.8%to 33.l%.During that period,

fewer sex offenders recidivated while other classesof

offendershave increasedratesof reoffending:

Drug20.4%v. 34.5%
Other19.1%v. 24.7%

Property...33.8%v. 33.3%
Sex16.9% v. 14.6%
Violent34.9%v. 38.3%.

Shock Probated

a.
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DPA finished a great on-campusrecruitingseasonfor the Fall.
We interviewed at 10 of the area law schools including UK,
UoIL, Chase,Cincinnati, Tennessee.Dayton,IU Indianapolis,
IU Bloomington.SouthernIllinois University. and Vanderbilt.
The studentsinterviewed at each school were excellent and
very interestedin criminal law. Spring recruitment is rapidly
approaching,so if you haveany suggestions,pleasedrop me a
line.

DPA looks forward to the opening of the Maysville office in
March of 2000 and will have severalpositionsfor attorneysin
the office. DPA will also be looking forward to the future
when further expansionwill open severalmore offices while
we continue to strive for a full-time public defendersystem
acrossKentucky.

Currently, we have the following openings still available:
Stanton.Stanford.Bowling GreenDirecting Attorney position
available January 1, 2000: Columbia, Bell County, Hazard.
Pikeville, Maysville Entry and Directing Attorney, Frankfort
- Capital Trial Branch attorney, GeneralCounseland Capital
PostConviction2 Chiefslots. If you are interestedin anyof
thesepositions,or know of someonethat maybe interestedin
them.pleaseinform me.

Checkout DPA’s most currentopeningson the webpageat:

http://dpa. state.ky.us/dpa.htm

If you haveany commentsor questions.pleasedropme a line.

TI-4EADVOCATEoiurne22,No.I,January2000

Defendantsare constitutionally entitled to an opportunity to
be heard, to effectively present evidence central to their
defense, to call-witnessesto testify in their behalf, to rebut
evidencepresentedby the prosecutionpursuantto Sections2
and I lof the Kentucky Constitution and the 6b and l4

Amendmentsof the United StatesConstitution.

The reliability of the jurors’ verdict on guilt or innocenceand
on the degree of guilt and on the extent of punishment
requires that a defendantbe permitted to fully be heard, to
flatly presenthis defense.After a long history of develop
ment, the common law in England "recognized that the
accusedhas a right to present -
a defenseat trial." Imwinkel
ned, Exculpatory Evidence

1996 at 1. The United
States Supreme Court has
found the right to effectively
presenta defenseto hc consti
tutionally required. Eviden
tiary rules cannot prevent a
defendantfrom presentinghis
defense.Chambersv.Missjs.

sippi,410U.S.2841972.In
Chambersthe defendantwas
preventedby Mississippievi
dence rule from putting on a
confessionfrom a third party
that anotherpersonsaid he was the murdererbecauseit was
hearsaywhich was a denial of his right to show another
person did the crime. The Court said," The right of an
accusedin a criminal trial due processis, in essence,the right

to a fair opportunityto defendagainstthe state’s accusations.
The rights to confront and cross-examinewitnessesand to
call witnessesin one’s own behalfhavelong beenrecognized
asessentialto due process."Id. at 294.

The United StatesSupremeCourt hasheld that 14th Amend
ment due processprovidesdefendantsthe right to rebut the
prosecution’sevidence.SeeAke v. Oklahoma, 470 U.S. 68,
83 1985 "defendant’scompelling interestin fair adjudica
tion at the sentencingphaseof a capital case.";Gardnerv.

Florida, 430 U.S. 349 1997 capital case; due process
requiresopportunity to deny or explain persistencereport;
Skipper v. South Carolina, 476 U.S. 1 1986 capital case;

Continued on page 32

Recruitment Efforts and
DefenderEmployment
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by Doug Howard

THE RIGHT TO
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Continued from page 3/
defendantentitledas matterof due processto rebut evidenceof
future dangerousness.In Kentucky, the right to rebut is often
termedthe right to respondwhen the opponenthasopenedthe
door. In Commonwealth v. Alexander, 5 S.W.3d 104
Ky. 1999 this Court recognizedthe manifestfairnessof allow
ing a party to respondto whatthe other party has openedup.
"We agree with the Commonwealththat the defensedid, in
fact, ‘open the door’ by asking SergeantSimms his opinion
about who was at fault for the collision. In Dunawai’ i
C’om,nonivealth.Ky., 39 S.W.2d 242, 243 1931. our prede
cessorCourt held: it is an establishedand recognizedrule of
practicethat a party to litigation, who first introducesinto the
trial of the case either irrelevant or incompetent evidence
cannotcomplainof the subsequentadmission by the court of
like evidence from the adverseparty. relating to the same
matter."

In Crane i. Kenntckv.476 U.S. 683 1986 the Court held that
it was error to preventjurors from hearingtestimony about the
environmentin which the defendant’sconfessionwas taken by
the police sincethemannerin which it wastakenwere relevant
to the reliability and credibility of the confession. The Court
stated that "the Constitutionguaranteescriminal defendantsa
meaningfulopportunity to presenta completedefense."Id. at
690. In explaining what that meant, the Court said: "That
opportunitywould be an empty onc if the Statewere permitted

*nm",’ty’it r.’l nh?’ e:idenr heanineon the credi
bility of a confessionwhen such evidence is central to the
defendant’sclaim of innocence. In the absenceof any valid
state justification. exclusion of this kind of exculpatory evi
dence deprives a defendant of the basic right to have the
prosecutor’scaseencounterand ‘survive the crucible of mean
ingful adversarialtesting." Id. at 690-91.

In Olden v. Kentucky. 488 U.S. 227 1988 the trial judge
refusedto allow a black defendantin his kidnapping,rape,and
sodomytrial to cross-examinethe white complaining witness
regarding her cohabitationwith a black boyfriend. The Court
held this prohibition violated the 6nh amendmentright to con
frontation of a witness to show the falsity of the witness’
testimony. The excludedevidencewas relevantto the defense
that the black defendant and the white complainant were
engagedin a consensualsexual relationshipand that the com
plainantlied in saying the black defendantrapedher outof fear
ofjeopardizingher relationshipwith her boyfriend. The Court
explainedits ruling by emphasizingthat "the exposureof a
witness’ motivation in testifying is a proper and important
function of the constitutionally protected right of cross-
examination."Id. at 231. It is clear that "a criminal defendant
statesa violation of the Confrontation Clauseby showingthat
he was prohibited from engaging in otherwise appropriate
cross-examinationdesignedto showa prototypical form of bias
on the part of the witness,and thereby‘to exposeto thejury the
facts from which jurors... could appropriatelydraw inferences
relating to the reliability of the witness."Id.

"The credibility of a witness’ relevanttestimony is always at
issue, and the trial court may not exclude evidence that im
peachescredibility eventhoughsuchtestimonywould be inad
missible to prove a substantiveissue in the case."Sanbornv.
Commonwealth,754 S.W.2d 534. 545 Ky. 1988.

Even if a court finds evidencenot admissiblein the guilt/
innocencephaseof a case, at a minimum, evidence, which
lessens culpability, is clearly admissible in the sentencing
phase before the jurors. Under the change in KRS
532.0552b. which became effective July IS. 1998. "The
defendantmay introduceevidencein mitigation or in support
of leniency There is constitutionalsupport for this statu
tory provision. SeeSkipperv. South Carolina. 476 U.S. I. S
1986 capital case:improperto exclude relevantevidencein
mitigation of punishment.

The state has no legitimate reasonto keep evidencefrom the
jurors. which helps them assessthe defensepresentedby the
defendant.Fourteenth Amendmentdue processrequires any
stateevidentiarybarto adnüssiotimust fall sinceit was "highly
relevant to a critical issue....and substantialreasonsexistedto
assume its reliability." Green i’. Georgia, 442 U.S. 95, 97
1979. In Green, the defendantwas preventedfrom calling in
the penaltyphasea witnesswho would havesaid a codefendant
said he killed the victim while the defendantwas not present.
The trial judge excluded the testimony. which was hearsay. In
reversina. the Court citing Chom/ers said. "the hearsayrule
may not be applied mechanistically to defeat the ends 01
justice." Id. at 97. . Seealso Gilinore v. Henderson,825 F.2d
663. 665-667 2d Cir. 1987 constitutionalerror to exclude
the testimonyof witnessesthat providedexculpatorytestimony
and testimony that would have contradictedanother’s testi
mony. In UnitedStaresi Foster. 128 F.3d 949 6h Cm. 1997
the defenseattorney failed to timely subpoenaa grand jury
witnesswho would havetestified to exculpatoryevidence.The
trial judge refusedto allow the introductionof the grandjury
transcriptdue to thedefense’sfailure to preserveits requestfor
the testimony mcant the witness was not unavailable under
FederalRule of Evidence804bl. Despite the failure of the
defenseto fully preservethe error, the Sixth Circuit reversed
the conviction. The judge’s failure to allow the defenseto
introduceexculpatorygrandjury evidence "could have had a
significant impact on thejury’s verdict." Id. at 956.

Our Constitutionsinsurethat a defendantis allowedto present
his defense,which exculpateshim from guilt or exonerateshim
from a greaterdegreeof guilt or punishmentor rebutsharmful
prosecutionevidence. Defendantsdeserveto have jurors un
derstandtheir defensebefore they rendertheir verdict so their
decisionis reliableand onethe public hasconfidencein relying
on.*
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THE PUBLIC VALUE OF

KENTUCKY PUBLIC DEFENDERS

Public defendersprovide significant value to the people of Kentucky. Anthony Lewis, New York Times
PulitzerPrize winning columnist,hasobservedthat "The lawyerswho makeKentucky’s indigentde
fensesystemwork are in a greattradition. Theyprovewhat JusticeHolmessaidlong ago: ‘It is possible
to live greatlyin thelaw." Thevaluesthat public defendersprovideto thecitizensof theCommon
wealthaddto Kentucky’swealthin uncommonways.

1. Fair processthatbrings resultswe can rely on in criminal casesis the service
defendersprovide Kentuckians.

2. Defendershelpover 100,000poorKentuckianswith their legal problems
whenthosecitizensareaccusedof or convictedof a crime.

3. In the district and circuit courts in all 120 countiesand in the Kentucky
SupremeCourtand Courtof Appeals,defendersservethe Courts’needto fully
understandboth sidesof the disputebeforethe decisionis made.

4. Defendersservethepublic’s needfor resultsin which theycan havehigh
confidence.

5. Defendersservethecitizenswe representby insuringtheir sideof the dis
pute is ftilly heardandconsideredbeforetheir life or liberty is takenfrom
them.

6. Defendershelpchildren in juvenile court, addressingmanyof their family,
educational,andsocial problemsin orderto help thembecomeproductiveand
law-abidingadults.

7. Defendershelp the criminal justicesysteminsurethat fairnessandreliability
is not only what we say but what we do everyday in theCourtsof theCom
monwealth.
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PUBLIC ADVOCACY SEEKS NOMINATIONS I
We needyour nominationsfor the Departmentof Public Advocacy Awardswhich will be presentedat this year’s28th
Annual Conferencein June.

An Awards SearchCommitteerecommendstwo recipientsto the Public Advocate for each of the following awards.
The Public Advocatemakesthe selection.

ContactPatti Heyingat 100 Fair OaksLane,Suite302,Frankfort,Kentucky40601;Tel: 502 564-8006ext. 236;Fax:
502 564-7890; or Email: pheying@mail.pa.state.ky.usfor a nominationform.

All nominations are required to be submitted on this form by March 1, 2000..

The Awards SearchCommitteeis madeup of bothcontractandnon-contractdefenseattorneysfrom different regions
of Kentucky.

GIDEON AwARD:
TRUMPETING COUNSEL FOR KENTUCKY’S

POOR

In celebrationof the 30th Anniversaryof the United States
SupremeCourt’s landmarkdecision in Gideon i’. Wainwrighi,
372 U.S. 335 1963. the Gideon Award was establishedin
1993. Ii is presentedat the Annual DPA Public Defender
Conferenceto the personwho hasdemonstratedextraordinary
commitmentto equal justice and who has courageouslyad
vancedthe right to counselfor the poor in Kentucky.

1993- J. VINCENT APKIIJ, II, General Counsel ofDP.A
1994- DA CO’tETTE. ExecutiveDirector of the Jeflèrson

CountyDistrict Public Defender’sOffice and the
JEFFERSON DISTRICT PuBLIC DEFENDER’s OFFICE

1995 - LARR H. MARSHALL. AssistantPublic Advocate in

DPA’s AppelLate Branch
1996 - JIM Cox. DirectingAttorneyin DPA’s SomersetTrial

Office
1997- ALLISoN CONNELLY. AssistantClinical Professorof

Law, University of Kentucky. formerPublic Advo
cate former Public Advocate

1998 - Enw&nn C. MONAHAN, DeputyPublic Advocate.Frank-
fort. KY

1999-GEoRGESORNBERC,ER,Departmentof Public Advocacy
Trial Division Director, Frankfort, KY

ROSAPARKS AWARD
FOR ADVOCACY FOR THE POOR

Establishedin 1995, the Rosa Parks Award is presentedat the
Annual DPA Public DefenderConferenceto the non-attorney
who has galvanized other people into action through their
dedication, service, sacrifice and commitment to the poor.
After Rosa Parkswas convictedof violating the Alabamabus
segregationlas Martin Luther King said, "I want it to be
known that we’re going to work with grim and hold detennmna
tion to gainjustice...And we arenot wrong If we are wrong
justice is a lie. And we aredetermined. to work and fight until
justice runs down like water and righteousnesslike a mighty
stream."

1995: CRISBROWN, Paralegal, DP.k’s CapitalTrial Branch
1996: TINA MEADoWs, ExecutiveSecretaryto Deputy,DPA’s

Education& Development
1997: Bn.i. CuRTIs.ResearchAnalyst. DPA’s Law Operations

Division
1998 - PATRICKD. DEIAHANTY, Chair, KentuckyCoalition

Against theDeathPenalty
1999 - D.vE STEWART, Departmentof Public AdvocacyChief

Investigator.Fratikfort, KY

KENTUCKY DEPARTMENT OF PUBLIC ADVOCACY’S

AWARDS AND PREVIOUS RECIPIENTS
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NELSON MANDELA LIFETIME
ACHIEVEMENTAWARD

Established in 1997 to honor an attorney for a lifetime of
dedicatedservicesand outstandingachievementsin providing,
supporting,and leadingin a systematicway the increasein the
right to counsel for Kentucky indigent criminal defendants.
The attorneyshouldhave at leasttwo decadesof efforts in this
regard. The Award is presentedat theAnnual Public Defender
Conference.Nelson Mandela was the recipientof the 1993
Nobel PeacePrize, Presidentof the African National Congress
and headof the Anti-Apartheidmovement.His life is an epic of
struggle, setback,renewal hope and triumph with a quarter
century of it behind bars. His autobiographyended, "I have
walked the long road to freedom. I have tried not to falter; I
have mademisstepsalong the way. But I have discoveredthe
secretthat afterclimbing a greathill, one only finds that there
are manymore hills to climb... I canrest only for a moment,for
with freedomcome responsibilities,and I dare not linger, for
my long walk is not yet ended."

1997 - ROBERT W. CARRAN, Attorneyat Law, Covington,KY,
formerKentonCountyPublic DefenderAdministrator

1998 - COL. PAUL G. TOBIN, former ExecutiveDirectorof
JeffersonDistrict Public Defender’sOffice

1999- ROBERT EWALD, Chair of thePublic AdvocacyCommis
sion,Louisville, KY

INREGAULTAWARD

FOR JUVENILEADVOCACY

This Award honorsthe personwho hasadvancedthe qualityof
representationfor juvenile defendersin the Commonwealth.It
was establishedthis yearby Public Advocate,Ernie Lewis and
carriesthenameof the 1967United StatesSupremeCourt case
that held a juvenile has the right to notice of changes,counsel,
confrontation and cross-examinationof witnessesand to the
privilegeagainstself-incrimination.

1998 - KIM BROOKS, Director,NorthernKentuckyChildren c
Law Center, Inc.

1999 - PETE SCHULER, ChiefJuvenileDefender,Jefferson
District Public Defender Office, Louisville, KY

PROFESSIONALISM& EXCELLENCE A WARD

A new Professionalism& ExcellenceAward began at last
year’s 27th Annual Conference. The President-Electof the
KBA selectedthe recipient from nominations.The criteria is
the personwho bestemulatesProfessionalism& Excellenceas
defmedby the 1998 Public Advocate’s Workgroup on Profes
sionalism & Excellence: ProfessionalismandExcellenceare
achievedwhen everymemberofthe organization is prepared
andknowledgeable,respectfuland trustworthy, and support
ive and collaborativein an environmentthat celebratesindi
vidual talents and skills, and which providesthe time, the
physicalspaceand the human, technologicalandeducational
resourcesthat insure high quality representationof clieTts.
andwhereeachmembertakesresponsibilityfor their sphereof
influenceand exhibits the essentialcharacteristicsofprofrs
sional excellence.

1999 - LEO SMITH, Deputy,JeffersonCountyPublic
DefenderOffice

ANTHONYLEWISMEDIA A WARD

Establishedin 1999, this Award recognizesin the nameof the
New York Times Pulitzer Prize columnist and author of
Gideon’sTrumpet1964, the media’s informing or editorializ
ing on the crucial role public defendersplay in providing
counselto insurethere is fair processwhich providesreliable
results that the public can have confidencein. This year,
Anthony Lewis, himself, hasselectedtwo nomineesto receive
theAward namedin his honor:

1999 - JACK BRAMMER, LexingtonHerald Leader,March 5,
1999article, "The Caseof Skimpy Salaries:Lawyers
for poormakelittle in Ky."

AND

DAVID HAWPE, Editorial Director, and TheCourier
Journal for their historyof coverageof counselfor
indigent accusedand convictedissuesfrom funding
to the deathpenalty.

IN0 duty is moreurgent thanthatof

returningthanks.

St. Ambrose

Affection is responsiblefor nine-

tenthsof whateversolid anddurable
happinessthereis in our lives.

C.S.Lewis
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‘UycomIng DTA, J"ICVC, WLAV & JCACVL fEdüccttIon

** DPA **

*. 28th Annual DPA Education Confer
ence; Covington, KY; June 12-14,2000.

* 2000 Death Penalty LPI, Kentucky
Leadership Center,Faubush, KY;
October 15 - 20, 2000

NOTE: DPA Education is open only to
criminal defenseadvocates.

For more information:
bttp //dpa. state. ky. us/train/hun

** KACDL **

* KACDL Annual Conference
Fall, 2000

** NLADA **

* NLADA 78rh Annual Conference,
Washington,DC, November29 -

December2, 2000

*** *** *** ** *** ** *** * *** * *** ***** * *

** NCDC **

* NCDC Trial Practice Institutes,
Macon,Georgia- June11-14, 2000
andJuly 16-29, 2000

The applicationdeadlinehasbeenmovedto
March 15, 2000. PleasenotilS’ NCDC if
your addresshasrecentlychanged.

THE ADVOCATE

36




