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ON OUR COVER: DEFENDER FUNDING 
Governor Paul E. Patton has submitted his 2000-2002 
Executive Budget: Setting the Course for a New Century. 
The Governor has five funding priorities: Lifelong Leam- 
ing, Healthier Kentuckians, Growing Our Economy, Pro- 
tecting Our People, and Fiscal Responsibility. 

Under protecting Our people, the Governor has 3 major 

funding priorities listed in the following order: Public 
Advocacy. Juvenile Justice. and Domestic Violence 
Sexual Assault. The unprecedented support of DPA's 
funding needs is a tribute to the leadership of The Blrrc 
Ribbon C ,,n [mproving[nd;gent Defensefor rhe 2Js, 
Centuiy, the Public Advocacy Commission and Public 
Advocate Ernie Lewis. The one page summary of C o ~ e r -  
nor Parton's request for funding for public ap. 
pears on page 4 of this issue. 

J U V E N ~ L E ~  THE DEATH P E x ~ ~ ~ ~  
A major initiative of DPA in the 2000 General Assembly 
is House Bill 3 1 ,  which ,,,,,,,Id the death penalty 
for juveniles. It is sponsored by Representative Eleanor 
Jordan with co-sponsors Bob Heleringer and Mary Lou 
Marr~an. It  IS supported by the Ucparr~nrnl u i  Juieriil6 
Justice. We present in this issue many of the facts about 
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Public Advocacy 
Blue Ribbon Group 

$ 1  0 Million 

Public defenders represent those who have been accused of crimes but are 
unable to hire their own attorney. There are 227 full time and 90 part-time 
public defenders in Kentucky. There are 41 people on death row in Kentucky, 
all of whom are being represented by public defenders. 

In the spring of 1999,'the Public Advocate and the Public Advocacy Commission 
formed a Blue Ribbon Group to assess the status of Kentucky's public defender 
system and to compare it to national counterparts: 

. Kentucky ranks among the bottom five in funding of public defender 
systems. . Kentucky ranks near the bottom for public defender salaries. 
Kentucky provides inadequate juvenile representation. . Kentucky public defender caseloads are two times the national average. . Private lawyers are inadequately compensated for public defender work. 

ine  2360-2002 b~idge responds :c the Blue Ribbon report and ensures that 
Kentucky meets its constitutional obligation to provide legal representation for 
indigent citizens accused of serious crimes. The Governor's budge recommen- 
dation includes $4 million in fiscal year 2001 and $6 million in fiscal year 2002 to: 

. Correct a budget imbalance caused by increased caseloads. . Bring public defender salaries even with comparable positions in the 
southeast region. . Open new offices in 21 counties to expand the system to improve access 
and raise quality of representation. 
Reduce public defender caseloads by adding 10 public defenders to the 
system. . Expand the appellate capacity by one attorney. 
Provide adequate support services to the public defender system. 

"Over the years we have admirably delivered services to Kentucky's indi- 
gents who stand accused or convicted of crimes. However, due to funding 
limitations, the Department has never been able to serve all those in need." 

M~chacl D. B o ~ l l n p  
Robert F. Stcphcns 
Co-Chairs, Rluc Ribbon Group 
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ON THE 

JUVENILE 
DEATH PENALTY 

\ \ D  HB 3 11, CO\I\IITTEE. SL~RSTITI'TF 

THE DEATH PENALTY IS CONTRARY TO THE FCINDAMENTAL PREMISE OF THE 
,JLVE;CILE JUSTICE SYSTEM: THAT CHILDREN CAN BENEFIT FROM A 
TREAThIENT-ORIENTED APPROACH WHICH INCLUDES ACCOUNTABILITY AND 
GRADUATED SANCTIONS. IT IS NOT 1N SOCIETY'S INTEREST TO GIVE UP ON 
CHILDREU. 

A review of the literature by the American Psychulogical Association ('4P.4) has led the APA to include thc 
state-sanctioned taking of lives, including'taking the lives of juveniles, in an Aubwst, 1996 policy statement 
on social practices that induce violence. 

THE DEATH PENALTY IS NOT A DETERRENT FOR CHILDREN. 

C.' l~ l ldrm are often rnlpuisiic. driil ~~ ik :L .> r ) .  
Children often have little concept of death 

LIFE WITHOUT PAROLE FOR 25 YEARS HOLDS JUVENlLES RESPONSIBLE FOR 
THEIR CRIMES. 

The new 1998 provision of 851b parole eligibility for a term of years for violent offenders also now holds 
juveniles accountable in a significant way. 

CHILDREN ARE DENIED MANY RIGHTS DUE TO THEIR INABILITY 
TO EXERCISE MATURE AND SOUND JUDGMENT. 

18 is the age to vote under the 26"' Amendment to the United States Constitution. 
18 is the age of majority in Kentucky. KRS 2.015. 
21 is the age to buy and possess alcohol. KRS 244.080, ,085, 087, .090. 
Children are not allowed to contract until they are 18. KRS 371.010(2). 
Children must be 18 before they are allowed to buy cigarettes. KRS 438.300. 
Persons under 18 are not permitted a driver's license if they have not graduated from high school 
or are not enrolled in school. 
Children must be 18 before donating their bodily organs. KRS 3 1 1.175. 
Children must be 18 ge~ierally (unless they are parents) before they are allowed to make a will. 
KRS 394.020-030. 
Children must be 18 (unless there is parental or judicial consent) in order to marry. KRS 402.020. 

IC'oniinued or! page 61 
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THERE HAS BEEN A STEEP DECLINE IN VIOLENT 
JUVENILE CRIME NATIONALLY AND IN KENTUCKY 

Nationally, the FBI has reported that for the seventh straight year serious crimes fell for juveniles and adults. 
The rate for all violent crime last year fell to its lowest level since 1985 for adults and juveniles. Arrests for 
those under 18 fell 4.2%. Arrests of those under 18 for murder decreased 11.6% and arrests for Part I 
(murder, rape, robbery, aggravated assault, burglary, theft) crimes fell from 3,741 to 3,136 from 1996 to 
1997. See Kentucky State Police Crime in Kentucky Reports. 

THE DEATH PENALTY IS SELDOM USED AGAINST CHILDREN 

Only 2% of the total of persons executed in this country were children at the time of the crime. 
In Kentucky, only 3 juveniles (Ice, Stanjord, Oshorne) were sentenced to death since 1976; only two 
persons (Stanford and Osborne) remain on death row who were juveniles at the time of their crimes. 

FVHEN THE DEATH PENALTY IS USED AGAINST CHILDREN IN THE UNITED 
STATES, COURTS REVERSE AT A HIGH RATE. 

Between January 1973 and June 1999, there have been 180 juvenile death sentences. Of those 180,70 are 
still under the sentence of death, 13 have been executed, and 97 or 54% have been reversed on appeal. Of 
the 180, 110 have been finally resolved as the remainder are still in litigation. Of those 110, 97 or 8S1!'0 
habe been reversed. s ee  k-iciur Siceib, The J~ivetziie Deuih P t ' t ~ u l ~ ~  T u d q ;  ,7<Lil;t Seiilri~Lea riiiii 
E,~ecutioners.for Juvenile Crime, Janu~rry 1973-June 1999 (1999).This is a very high reversal rate in the 
criminal justice system and indicates that there are either many errors in these trials or that death is not an 
appropriate sentence for these offenders. 

THE DEATH PENALTY IS USED IN ONLY HALF 
THE STATES FOR JUVENILES. 

In I6 of the jurisdictions (15 states and the federal government) with the death penalty, 18 is the ape of 
accountability: CA, CO, CT, IL, KS, MD, MT, NE, NJ. KM, NY*, OH. OR, TN, WA (by Coun 
decision), and U.S. Other states have either no minimum age or a minimum under 18. *NY's law only 
allows the death penalty for those "more than 18." 
In 5 states, 17 year olds are eligible for death: FI, GA, NH, NC, TX. 
In 18 states, 16 year olds are eligible for the death penalty: AL. AZ, AK, DL, ID, IN, KY, L.4, MS. MO. 
NV, OK, PA, SC, SD, UT, VA, WY. 

THE DEATH PENALTY IS UNCONSTITUTIONAL 
FOR THOSE BELOW THE AGE OF 16. 

The United States Supreme Coun declared in Thomp.~on v. OMahoma, 487 U.S. 815 (1988) that i t  is a 
violation of the 8"' Amendment to impose death upon children below the age of 16. 
The United States Supreme Court rejected a challenge under the 8"' Amendment to capital punishment for 
those who are 16 or 17 years of age. Stanford v. Kentuck?>, 492 U.S. 361 ( 1  989). 
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THE UNITED STATES IS ISOLATED IN THE WORLD 
IN THE KILLING OF JUVENILES. 

Since 1990, only 6 countries have executed juveniles - the United States, Iran, Nigeria Pakistan, Saudi 
Arabia, and Yemen. 
314th~ of the nations of the world (73 of 93 reporting to the ABA in 1986) set 18 as the minimum age for 
executions. 
In 1966. the General Assembly of the United Nations agreed in the International Convention of Civil and 
Political Rrghts. Article 6(5) that the "sentence of death shall not he imposed for crimes committed by 
persons below 18 years of age ... ." President Carter signed this covenant for the United States in 1978. In 
1992, the Senate ratified this International Convention but only after attaching a specific reservation to 
.4rticle 6(5). 

The Convention on Rights of the Child, Article 37(a), states, "Neither capital punishment nor life imprisonment 
without possibility of release shall be imposed for offenses committed by persons below eighteen years of 
age. . ." Every nation except the United States and Somalia have agreed to this Convention. 

THE 1997 AMERICAN BAR ASSOCIATION (ABA) MORATORIUM CALL IS 
BASED IN PART ON THE FACT THAT THE STATES CONTINUE TO SENTENCE 

CHILDREN TO DEATH. 
In the 1988 report of the Criminal Justice Section of the ABA, it was stated that "The spectacle of our society 
seeking legal vengeance through execution of a chrld should not be countenanced by the ABA." 

OTHER FACTS 
7 children were executed prior to 1800. 
97 children were executed prior to 1900. 
The youngest child to be executed in this country was 10. 
The American Law Institute Model Penal Code recommends against the death penalty for juveniles. 
Of 13,847 legal executions in American history, 288 of them were of children. 
Kentucky has not executed a juvenile in 40 years. 

NATIONALLY 
There are currently 70 death row inmates (all male) sentenced as juveniles, about 2% of the total death row. 
3796 of these juveniles are in Texas. 
I3 men have been executed for crimes committed as juveniles since 1976. 
Characteristics of offenders and victims innational juvenile death penalty cases as of June, 1999, are: 

Age at Crime I Race 1 . Age I Race I Sex I 
Under 18 = 18 (20%) I A = 5 ( 5 % )  1 M = 45 (48%) 

unknown = 4 1 W = 64 (70%) I 



THE JUVENILE DEATH PENALTY IS RACIALLY BIASED 
IN KENTUCKY. 

2i3rds of the 288 children executed in the nation's history were black. 
100% of the 40 children executed in the U.S. for the crimes of rape or attempted rape were black. 
213rds of children now on death row in the United States are black, including one of two individuals 
on Kentucky's death row who committed their crimes as juveniles. 
Four of six (6796) children executed in Kentucky history havc been black: 

HOUSE BILL 311 
Committee Substitute 

- Eleanor Jordan, Bob Heleringer, Mary Lou Marzian 

AN ACT relating to the Kentucky Unified Juvenile Code. 
Be it enacted by the General Assembly of the Commonwealth of Kentucky: 

Section 1. KRS 640.030 is amended to read as follows: 

A youthful offender, if he is convicted of, or pleads guilty to, a felony offense in Circuit Court, shall be 
subject to the same type of sentencing procedures and duration of sentence, including probation and 
conditional discharge, as an adult convicted of a felony offense, except that: 

(1) The presentence investigation required by KRS 532.050 shall be prepared by the Department of 
Juvenile Justice or by its designated representative; 

(2) Except as provided in KRS 640.070, and subsection (5) of this section, any sentence imposed upon the 
youthful offender shall be served in a youth facility or program operated by the Department of Juvenile 
Justice until the expiration of the sentence, the youthful offender is paroled, the youthful offender is 
probated. or the youthful offender reaches the age of eighteen (18)> whichever first occurs. If an 
individual sentenced as a youthful offender attains the age of eighteen (1 8) prior to the expiration of his 
sentence, and has not been probated or released on parole, that individual shall be returned to the 
sentencing court. At that time, the sentencing court shall make one (1) of the following determinations: 
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(a) Whether the youthful offender shall be placed on probation or conditional discharge; 

(b) Whether the youthful offender shall be returned to the Department of Juvenile Justice to complete 
a treatment program, which treatment program shall not exceed a period in excess of six (6) 
months. At the conclusion of the treatment program or at the expiration of six (6) months, 
whichever first occurs, the individual shall be finally discharged; or 

( c )  Whether the youthful offender shall be incarcerated in an institution operated by the Department 
of Corrections; 

( 3 )  If a child has attained the age of e~ghteen ( 18) prior to sentencing, except as provided in subsection (5 )  
of this section, he shall be returned to the sentencing court at the end of a six (6) month period if he has 
been sentenced to a period of placement or trezment in a Department of Juvenile Justice youth facility 
or program. The court shall have the same dispositional options as currently provided in subsection (2) 
of this section. except that yc~uthful offenders shall not remain in the care of the Department of Juvenile 
Justice after the age of nineteen (19); land+ 

(4) A );outhful offender who is a sexual offender as defined by KRS 197.410(1) shall be provided a sexual 
offender treatment program as mandated by KRS 439.340(10) by the Department of Juvenile Justice 
pursuant to KRS 635.500 if the youthful offender has not been transferred to the Department of 
Corrections pursuant to KRS 6 4 0 . 0 7 0 d  

15) Anv youthful offender who has been sentenced to life imprisonment without 

benefit o f  parole for twentb-five (25) vears $hall. without further court review. 

be incarcerated in an institution operated bv the Department of Corrections 

upon attainment of the ace of eighteen (18) years. 

Section 2. KRS 640.040 is amended to read as follows: 

(1) No youthful offender who has been conbicted of a capital offense 1-d ullurliuli~cn . . ~1 shall be sentenced to capital punishment.m 
m t  

. . 
~] A youthful offender convicted of a capital offense 
1-1 may be sentenced to a term of imprisonment appropriate for one who has committed 
a Class A felony and may be sentenced to life imprisonment without benefit of parole for twenty-five 
(25) years. 

(2) No youthful offender shall be subject to persistent felony offender sentencing under the provisions of 
KRS 532.080 for offenses committed before the age of eighteen (18) years. 

(3) Except for youth sentenced pursuant to subsection (1) of this section, no youthful offender shall be 
subject to limitations on probation, parole or conditional discharge as provided for in KRS 533.060. 

(4) Any youthful offender convicted of a misdemeanor or any felony offense which would exempt him 
from KRS 635.020(2), (3), (4), (5), (6). (7), or (8) shall be disposed of by the Circuit Court in accor- 
dance with the provisions of KRS 635.060. 



Like "finders, keepers; losers, weepers,"another childhood
"truth" is exposedwhen you get ‘to law school and read the
casebooksand statutes.Words can harm you, if the words are
threateningand you arethe one who saysthem. Thenyou go to
district court and discoverthat belief in this childhood cliché
isn’t limited to childrenat all - your client is astoundedthat the
wordshe said during a shoutingmatchoverwho owns a pieceof
propertyled to a warrant for his arrest. Now he facesup to a
year in jail for having an argUment with someoneelse who
really deservesto be put in jail but, of course,nobody will
write him a warrant.

Chancesare this case is going to be dismissedon the condition
of no Ith-ther unlawful contact between your client and the
"victim" for a year, especiallyif this is the first or secondtime
in court. I often tell the CountyAttorney that my client would
be his complaining witness and vice-versabut for his witness
winninga foot raceto the courthouse,and that the countyought
not to be choosingsides in a petty argumentovera propertyline
where no one ever getshurt. Eventually, though, the prosecu
tor is going to get tired of seeingyour client in the courtroom,
and insist that he servesix months in jail, elsehe takesthe case
to trial.

In the event you and your client opt for the latter, this article
attemptsto a resourceguide for anyone defendingterroristic
threateningcases,and at the sametime, an invitation for com
ment, correctionand criticism from those who have additional
or other insights. It beginswith definingthe offense of terroris
tic threatening,and then discussing available defenses,both
those which have actually beenused in court, and those which
are applicable,at least in theory. Finally, this article discusses
in depth Thomas v. Commonwealth, 574 S.W.2d 903 Ky. Ct.
App. 1978,, a casewhich! believe is under-utilizedby criminal
defenseattorneysand which stands for far more than which is
containedin the annotationsof WestGroup’sCriminal Law of
Kentucky,hereinafterthe "blue book."

I. The Offenseof Terroristic Threatening

Kentucky’s terroristic threateningstatute KRS 508.080 covers
two generalkinds of threats- threatsto a specific personor his
property, and threatsusedto causepublic evacuationsof build
ings and other structures. Unlike the offenseof "menacing,"
the victim or victims doesnot haveto be placedin reasonable
apprehensionof immediate injury2 in fact, the offensecanbe

committd evenif the victim hasno knowledgeof the threat.3

KRS 5Q8.0801a covers the most commonly encountered
form of1 terroristic threateningand requires 1 a threat to
commit ny crime, which is 2 likely to result in death,serious
physical injury, or substantialproperty damage to another
person.t’Crime" meansany misdemeanoror felony.4 "Person"
includesany humanbeing, corporation,partnershipor govern
mental authority.5 "Serious physical injury" meansphysical
injury which ;reatesa substantialrisk of death, or which causes
seriousand prolongeddisfigurement,prolongedimpairmentof
health,or prolongedloss or impairmentof the function of any
bodily organ. 6 "Physical injury" meanssubstantialphysical
pain or any impairmentof a physicalcondition.7

KRS 580.0802covers the "public threat," and makes it an
offense for a personto intentionallymake false statementsfor
the purpose of causing evacuation of a building, place of
assembly,or facility of public transportation. Phoning in a
bombthreat to a school,or shouting"fire" in a crowded theatre
immediatelycometo mind as examples.

Terroristic threateningis a ClassA misdemeanorpunishableby
up to 12 monthsin jail and/orup to a $500 fine.

II. Defending the Terroristic Threatening Case:
What’s Out There?

There are a varietyofdefensesHavailableto attacka terroris
tic threateningcharge. I have organizedthese defensesinto
three categoriesfor no other reasonthan becauseit outlines
well: A removing an elementof the prosecution’scase,B
provingan affirmative defenseafter theprosecutionhasalready
madeits case,and C establishingdoublejeopardy. Included
within A are lesserincludedoffenseswhich may be applica
ble in a given Oase. While this list is intendedto be as complete
as possible, it is also intended to spur the imaginationsof
attorneysout therein the trenchesdefendingthesecases.Thcre
are no doubt other defensesor ideasout there in use. Please
e-mail them to the editors and we will try to print them in a
future issue.
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Terroristic Threatening ii Kenttkky:
"Sticks and StonesMay Brçak My Bones-

But Words May Get You 12Months in Jail"
by Brian "Scott" West, AssistantPublic Defender

A. Knocking a Leg Out from the Prosecution’s
Table - Exploiting the Limits of

Terroristic Threatening

Removing an elementof the prosecution’scase is the easiest

I0
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way to resolve a case short of a jury verdict. When it is
apparentthat the prosecutionis going to fail to make its casea
district judge maydismiss thecase. This is especiallytrue if the
case is scheduled for a bench trial instead of a jury trial.
However, in my experience,no judge will dismiss when it is
apparentthat the prosecutionis. going to make a prima facie
case, even if it is equally apparent that the defendant will
establishan affirmative defense. But evenwhen the judge does
not dismiss, you always have the following approachwith the
jury:

1. Likely to Result in "Serious Physical Injury?"

Of the abovedefinitions, "serious physical injury" offers the
bestand most frequentchanceto havea casedismissedprior to
trial. Occasionally, someone-will swear out a warrant for
terroristic threateningon suchthreatsashe said he would "bust
me in the mouth," or "stomp me in the ground." Often, the
county prosecutoracknowledgesthat thesestatementsare slang
for a fistfight, not literal descriptionsof what thepersonuttering
threatsintendsto do, but may still arguethat they are threatsto

F beatsomeoneup, and that suchbeatingsare "likely to result in a
seriousphysical injury." Defensecounselwill take the position
that it is mere"trash talk" that may lead to a to brawl where eyes
get blackedand nosesbusted,but hardlylikely to cause"serious
physical injury as that term is definedby statute and interpreted
by courts. Certainly, "I’ll bustyour mouth" doesnot invoke the
sameimagery of blood and gore as the phrase,"I’ll get a gun
andblow your brains out!" Whenthe threatsarevague, there is
usuallya lot of pressureput on the complainingwitnessto allow
the prosecutorto dismiss the caseon condition of no unlawftil
contact. Sometimes,though,the complainingwitnesswill insist
on prosecuting his warrant and the prosecutorwill agree to
proceed. When that happens,an oral or written motion to
dismiss is warranted,or a lesserincludedoffenseis applicable.

While there are few terroristicthreateningcasesbponwhichto
rely, thereare severalassaultcaseswherethecourtshayeshown
the difficulty of proving seriousphysical injury. In J4uttrell V.

Commonwealth, 554 S.W.2d 75 Ky. 1977,the SupremeCourt
found that a police officer who had beenshot in the chestwith
birdshot from a shotgunwas not so seriously injured; so as to
justify a first degree, rather than seconddegree, assault. In
Souder v. Commonwealth,719 S.W.2d 730 Ky. 1986, the
Courtheld that in the absenceof proof that a threeyearoldchild
was in danger of death from cigaretteburns intentionally in
flicted uponhim, seriousphysical injury was notestablished.If
seriousphysical injury was not establishedin thesecdses,how
can a vague and speculative"busted mouth" or "stomp in the
ground" meetthis standard? If the victim did not eveqhear the
threat, or take it seriously, a dismissalshouldbe requested. If
the judge doesn’tdismiss,maybe the jury will be persuadedin
closingargument.

Sometimes, if the prosecutorhas evidence that the intended
victim was placed in reasonableapprehensionof imminent
physical injury, he will amend;he chargeto "menacng."9If he

doesn’t,requestan instructionand questionon "menacing"as a
lesser included offense. A Class B misdemeanor,carrying a
sentenceof up to 90 days in jail and/ora $250 fine, menacing
differs from terroristic threateningonly in that it requires a
threat of "physical injury" as opposed to "serious physical
injury", and that the victim must be placed in "reasonable
apprehension"of immediateinjury.’0

Even when the facts adducedat trial do not supporta question
on menacing, I still tenderthe definition of "physical injury"
along with the definition of "serious physical injury." This
requestis alwaysgrantedbecause"physical injury" appearsin
the definition of "seriousphysical injury," and a jury has to
understandthe former to understandthe latter. Really, the
valueof having "physical injury" definedfor the jury is that it
showsthemwhat isn’t a "serious"physical injury: "Even if you
believethat had this threatbeencarried out, [the victim] would
have sufferedsubstantialpain or an some impairment to his
physicalcondition, that still isn’t enoughto convict [defendant]
of terroristic threatening. The threat has to be terroristic, not
mere ‘fighting words’.,.,etc,,etc."

2. Likely to Result in
"Substantial Property Damage?"

Kentucky’s versionof the Model Penal Code does not define
"substantialproperty damage," and there is no case I have
found which defines "substantialproperty damage" in the
contextof terroristic threatening. If anyonehasany authority,
published or unpublished,pleaserespond. Moreover, I’ve
neverevenseenin court anycaseinvolving a threatto property,
other thanbombthreats,which arecoveredby subsection2 of
the statute.

Assuming, however,that a propertydamagethreat is brought
under subsectionI e.g., "I’lL huff, and puff, and blow your
housedown", "substantialpropertydamage"at the leastought
to be damageequal to or in excessof $1,000. After all, the
offensecriminalizesthreatsto commitcrimes likely to result in
"deathor seriousphysical injury... .or substantialpropertydam
age" to anotherperson. The first two results in this triad are
crimes which would be prosecutedas felonies. By analogy, a
threat to cause substantialpropertydamageought also to be a
threat to cause felonious property damage. Other property
crimes used $1000.00as a benchmarkseparatingfelony dam
age from misdemeanordamage.Criminal mischief in the first
degree is a ClassD felony which requires causing property
damageequal to or in excessof $1,000.00,while criminal
mischief in the seconddegree is a ClassA misdemeanorand
requiresdamageof $500 or more, up to $1,000.00. Criminal
mischief in the third degree is a Class C misdemeanor,and
coverspropertydamageless than$500.00.

If terroristic threateningcan be sustainedon damageof less
than $1,000.00,then the result is an anomaly in the law: a

Continued on page 12

II



~ C O ~ I ; , ~ ~ , ' Y I  ~ r o n ~  p~~,qt, 1 1 )  
threat to destroy property carries the sarnc or a lcsscr penalty as 
actually destroying that property. It ought not to be the law that 
a person can chop up a $400 television sct and serve 90 days in 
jail, but ,just threaten to do it and get a year. 

3. Idle Talk or Jesting 

While "idle talk or jesting" will not constitute the offense of 
terroristic threatening." what constitutes a joke is the province 
of a jury. Usually. if a statement was truly intended as a joke. 
the circu~nstances and context will so indicate. It is far more 
likely that a jury will believe that a threat toward an individual 
was a joke more than it would a threat to bomb a school or torch 
a building- some things are just considered not joking matters. 
Nevertheless, the defense counsel should argue for the right to 
argue that the threats were a joke. since Thomas holds that 
jesting is a defense. More problematic is the statement which 
lies somewhere between an obvious joke and a true threat, made 
by someone who did not actually intend to threaten anyone. 
This scerlario is discussed in part Ill. 

Arguably. "idle talk and jesting" is not a redundancy. but two 
different concepts. A threat which not intended as a jest may be 
portrayed as idle talk. as in the situation where no one could 
reasonably believe the unerer could carry out his threat, no 
matter how serious he was. Imagine the scrawny client who 
shouts to three offensivc lineman-sized .'victims" that he is 
goins to "hreak their necks with his bare hands" and all who 
Li.llnt.ss are aojulurely c o n ~ ~ n c e d  n ~ .  wab dsad serloua. LJr the 
student who claims that he has a vial of the "Ebola virus" and is 
going to unleash it during first period class tOmo~oW. It's 
~vorth arguing to the judge (or jury) that. in these cases, there 
could be no bener example of "idle" talk, and that the appropri- 
ate punishment is for him to be ridiculed, not sent to jail. 

In appropriate cases, the judge may grant a request for a 
I2 haras~mcnll i question on lesser offenses of disorderly conduct. 0' 

harassing communications." Briefly. a person is guily of 
disorderly conduct when in a public place and with intent to 
cause public inconvenience. annoyance or ah-m, or wantonly 
creating a risk thereof, he "engages in fighting or in violent, 
N ~ U ~ ~ U O U S  or threatening beha\ . i~r . '"~ A person is guilty of 
harassment when, with intent to harass, annoy or alarm another 
person. he, among other things, makes an "extremely coarse 
utterance. gesture, or display, or addresses abusive language to 
any person present."'h A person is guilty of harassing communi- 
cations when, with intent to harass, annoy or alarm, he commu- 
nicates by telephone, telegraph, mail or other mode of commu- 

17 nication in a manner which annoys or causes alarm. These 
three ofTenses are all Class B misdemeanors, and also apply to 
conduct other than that described above. They are worth a look. 

4. The Conditional Threat 

"[Tlhe mere fact that the harm is made upon a condition.. ..does 
not prevent it from being anything less than a real threat under 

KRS 50X.OXO( I )(a)."'* Thus. thcorctically. i t  is not a dcfensc 
that the client threatened to slit somconc's throat only if that 
sotne6ne talkcd to the client's girlfriend again. Howcvcr. the 
vcry case which held that a conditional tlucat is still a thrcat 
also statcd: "A statement of an intention to inflict harm on 
another, conditioned upon a fusurc happening would tcnd to 
generate fear in direct proportion to the likelihood that thc 
condition would be hlfilled.""' Thus. the more unlikely that 
the condition will be hlfilled. the closer the threat comes to 
being "idle talk." 

B. Trumping the Prosecutor's Ace- 
Affirmative Defenses 

AS recently proven by Mark Stanziano, Somerset crilninai 
defense and past KACDL, vir.ually any 
justification listed in KRS Chapter 503 can be tailored to a 
terroristic threatening case. the right set of facts, l-hree 
are specifically discussed here-self protection. o f c v , l s ,  
and protection of others. However protection of property and 
others are also out there. Affirmative defenscs applicable to 
any misdemeanor. such as statute of limitations. arc too gencrai 
to be discussed in this article, but they too, are out there. 

1. Self-protection 

Coi,identally, as I began writing this article. Jeff Sherr, The 
A4dr.ocare:r District court Column Editor. with a 
note from ~~~k Stan;riano concernin@ a recent terroristic 
threatening case where Mark had achieved an acquittal. In that 
case, ~ ~ ~ k ' s  client was charged with threatening his 19 year 
old stepson. The client told the stepson to leave the home. 2nd 
after the boy rehscd, he told his stepsorl that he was going to 
kill him if be didn't leave. The client was holding a gun at the 
time, although it was not pointed at his stepson. The incident 
occurred after a long history of verbal fights between the two, 
and a few physical altercations in which the client had been 
bested by the stepson. 

The judge granted a self-protection instruction submitted by 
Mark (and co-drafted by Katie Woods). tailored after the 
self-protection statute at KRS 503.050. printed in its entirety 
below: 

Even though the Defendant might otherwise be guilty of 
terroristic threatening under Instruction N o . ,  if at the 
time the defendant made the threat, he believed cither that 
there was an impending danger that [the complaining 
witness] was about to use physical force upon the dcfen- 
dant. or, was otherwise acting in a manner which the 
defendant believed to be threatening. then the defendant 
was privileged to make such threats as he believed neces- 
sary in order to respond to and end the threat. If the 
defendant was not so privileged, you shall find him not 
guilty. 

Mark notes that there is no proportionality requirement for a 
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threat - you can basically threaten to do anything in order to
stop an aggressorfrom using force upon you.

2. Choice of Evils I Protection of Others

Look for the chanceto use a choice of evils defenseto terroristic
threatcning. Supposea father thinks that a 21-year-oldmale
with a reputationfor dating underagedfemales has designson
his 15-year-olddaughter. lie tells the 21 year old: "If I catch
you in bed with my daughter,I’ll slit your throat."

Even though the threat is conditional in nature, the prosecutor
canstill prosecutefor terroristicthreatening. But the choice of
evils defenseor protection of others is applicable. KRS
503.030provides in pertinentpart:

1 [Cjonduct which would otherwise constitute an
offenseis justifiable when the defendantbelieves
it to be necessaryto avoid an imminent public or
private injury greater than the injury which is
soughtto be preventedby thestatute defining the
offense charged,...

2 Whenthe defendantbelievesthat conductwhich
would otherwise constitute an offense is neces
sary for the purposedescribedin subsection1,
but is wanton or reckless in having such be

lief thejustification afforded by this sectionis
unavailable....

In this example, the father could argue in defensethat the
conduct for which he is being prosecutedterroristic threaten
ing, a Class A misdemeanor,was necessaryto avoid the
imminent public and private injury to his daughterthird degree
rape, a ClassD felony, and that he was thereforejustified in
makin the threat. Likewise, the "protection of another"
statute canbe tailoreda Ia Stanzianoto apply hel%. The extent

* to which the father’s belief that a third degreerapewa immi
nentwas wantonor recklessis a problemof proof for the father
who has theburdenof going forward with suchevidencebefore

* the burdenof persuasionswitchesto the Commonwealth,but
not an insurmountableone. Besides,what jury comprisedof
fathersand motherswouldn’t sympathize?

C. DoubleJeopardy

According to C’ommonwealth v. Watson,2’ a defendantcannot
be convicted of terroristic threateningatuier he has bd.en con
victedof wantonly endangeringthe samevictims. "SinpIy put,
the terroristic threatis includedin the wantonendangeqnent."22
This holding is premisedon KRS 505.020, which provides in
pertinent part that "[w]hen a single course of conduct of a
defendant may establish the commissionof more than one
offense,he may be prosecutedfor each suchoffense...[except
when].. [one] offenseis includedin the other..."

The Court reasonedthat terroristic threateningis! included

within wantonendangermentbecause:

In order to convict on the terroristic threatening
countsthe jury had to believethat Watsonthreatened
to shoot [the victims]. In order to convict on the
wanton endangermentcounts the jury had to believe
that Watsonfired a shotgunat [the victims]. The only
differencebetweenthe threatand the act in this case
is the increasedrisk of injury to [the victims].

This case pre-datesBut-gev. Commonwealth21which overruled
a host of cases decided on traditional, constitutional double
jeopardyanalysis,and held that "double jeopardy" does not
occur when a personis chargedwith two crimes arising from
the same course of conduct, so long as each statute requires
proof of additional fact which the other does not.24 Neverthe
less, were Watson decided on traditional double jeopardy
grounds,it would still surviveBurge, basedon the reasoningof
the court. The only reasonBurge is evenmentioned here is
because,if you ever have the opportunity to assertWatson as
authority for having a terroristic threateningcasedismissed,the
prosecutorwill undoubtedlypoint out to the court that Watson
pre-datesBurge, andthereforeits authority is suspect.

III. Thomasv. Commonwealth: Beyond the
"Blue Book"

Thomasv. Commonwealthis the most important case that has
been decidedconcerningterroristic threatening. It has been
cited several timesalready in this article on the issuesof idle
talk and jesting, and conditional threats. Moreover, it is
annotatedtwice in the "blue book" on issuesnot yet discussed
in this article. Someof the issuescould havebeenincludedin
Section II, but becauseof the importanceof this case I have
reservedSectionIII entirelyto itself. I believe this caseshould
be copied and carried to court every single time a terroristic
threateningcaseis scheduledon the docket.

Thomasis cited in the "blue book" first as authority that the
Kentuckystatute is not unconstitutionallyvague or overbroad
and secondfor the propositionthat "the motive that promptsan
accusedto make threateningstatementsis immaterial." The
unconstitutionalityargumenthaving beenlost, it is the second
annotationthat most lawyers on both sides cite during a terror
istic threateningtrial.

A. Existenceof Motive to Carry Out a
Threat is Immaterial

If there is a serious questionas to whether the defendant
actuallymade the threats,the defenseattorneysometimescites
Thomasto preventthe Commonwealthfrom producingtesti
mony or evidencewhich shows the defendantmay have been
motivated to make threats e.g., "the victim was dating the
defendant’sdaughter,and thedefendanttold everyonehe didn’t

Continued on page 14
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Continuedfrom page /3

like it". I havemadethis objectionand had it sustained.On the
other hand,especiallywhen there is no doubt that the threats
were made, the prosecutorrelies upon Thomasto exclude or
strike any statementsby the defendantwhich attempt to estab
lish a motive which justifies making the threatse.g., "the only
reasonI threatenedhim was becausehe threatenedme the day
before".

While both the defenselawyer and prosecutormay have their
objectionssustainedafter quoting the blue book blurb, in truth,
both objectionsproperlyshould be overruled. This is because
sometimesthe distinction madeby evidenceprofessorsin law
school betweenmaterialityand relevancyis either lost or forgot
ten by judges,prosecutorsand defensecounselalike. To state
that "motive is immaterial" is merelyto statethat the prosecu
tion does not have to prove motive to establishthe offense of
terroristic threatening,That is true of everycrime - anyonewho
ever tried a criminal case,or who watchesMatlock, or who saw
the O.J. Simpson trial on television, knows the prosecution
loves to tell the jury that they neverhave to establishmotive to
prove its case. They say this whetheror not they have proofof
motive -I think they teachthat at prosecutor’sschool.

However, that does not meanthat motive is irrelevant. In fact,
it is preciselywhen thereis a questionof whetherthreatswere
actuallyutteredthat proofof motive is most relevant. Prosecu
tors shouldstill attemptto get in evidenceof motiveunderKRE
402 and if applicable,KRE 404.

Likewise, defensecounselshouldstill attemptto put in evidence
of motive, especiallyif the result is exculpatory, if not legally
exculpatory,at leastmaybein the court of humanopinion. This
shouldnotbe a problemin district court, since therethe guilt or
innocencephase and the sentencingphase of the trial are
combined,and evidenceof motive is admissiblefor purposesof
seekingleniencyfrom the jury.

As far as the blue book annotationis concerned,Thomasoffers
pitiful help to the defensecounsel;but the case is more impor
tant to defendantsfor the premisesof law for which it is not
cited.

B. Existenceof an Intention to Carry Out a
Threat is Immaterial

Thomas,quoting a Maine casewhich it adoptsby reference,
states:

When the unlawful threat is knowingly and willfully
made, theoffenseis complete,so that the existenceof
an intention to carry out the threat, or a subsequent
abandonmentof thebad intentwith which the threatis
made, is immaterial. Id. at909.

Proofof an intention to carry out a threatis extremelydamaging
to defenseof terroristic threatening. Like motive, proofof such

intent tendsto show that the disputedthreatswere more likely
made than not. Unlike motive, however,proofof intent takes
the caseone step beyondmerethreat,towardactual completion
of anothercrime, which in turn may inflame the jury againstthe
defendant. Sinceproofof intent is immaterial,however,even
though intent may be relevant, its probative value may be
substaiitially outweighedby the danger of undue prejudice,
maki4 a KRE 403 objectionproper. An examplehappenedin
a case tried lastyear.

An elerientaryschool teacherand a principal testified that my
client aid he was going to "blow this school off the hill" and
again, that he would"blow this school up." Later, the arresting
officei testified that. he searchedthe defendant’spropertyand
"there was some dynamite discovered at [his] residence."
Thereis no doubtthat the factthat thedefendanthadexplosives
at his iesidencehad an extremelyprejudicialeffect on the case,
especiallysincethe defensewas that he did not threatento blow
up theschool. As I recall, one of the juror’s gaspedwhen she
heard aboutthedynamite.At this point in the trial, the casewas
no longer about whethermy client had made the threats,but
whetherand when he was going to carry them out and blow up
the school. SinceunderThomasthis fact is immaterial,and yet
undoubtedlyinflammatory, I arguedthat any probative value
was substantiallyoutweighedby the dangerof undueprejudice,
and that the statementwas excludableunderKRE 403, and that
a mistrial shouldbe ordered. At trial, the judge sustainedmy
objection, but overruled my motion for a mistrial, opting in
steadto give an admonitionto the jury to disregardthe officer’s
testimony. The failure to grant a mistrial is presentlyon appeal.

Thomas is far more valuable to the defenselassyer for the
propositionthat "intention is immaterial" than for "motive is
immaterial" becauseevidenceof the former, in my opinion,
will almost always presenta KRE 403 opportunity than will
evidenceof motive. -

C. Terroristic Threatening is a Specific
Intent Crime

Thomasraisesand resolvesthe questionof whether terroristic
threateningis a specific intent crime, an issue discussedby
Lawsonand Fortunein their book, KentuckyCriminal Law:

KRS 508.080is slightly unclearconcerningthe state
of mind neededfor cdmmissionof terroristicthreaten
ing. partly becauseof its history. It doesnotexplicitly
require intent to terrorize, unlike the Model Code
provision from which it comes; however, it easily
supportsan argument that intent to terrorize is re
quired by implication. The only Kentuckycasebear
ing on the question [Thomas] is supportive of that
argument.

Early in the case Thomas quotes the Model Penal Code’s
versionof Terroristic Threatening5,which provides:

14
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h person is guilt); of a felony of the third degree if he 
threatens to commit any crime of violence with pur- 
pose to wr-r-orize another or to cause evacuation of a 
building, place of assembly. or facility of public 
transportation, or other\vise to cause serious public 
inconvenience, or in reckless disregard of the risk of 
causing such terror or inconvenience. [Emphasis 
added.] 

Obviously. the Kentucky version does not have the above- 
emphasized language. Yet. later. when rejecting the appellant's 
argumcnt that the statute is unconstitutional because it does not 
require a specific intent to terrorize, the court holds that 
"appellant's assertion that the [Kentucky] statute is defective 
because it does not require the defendant's threat to be serious 
or that it does not require an intent to actually convey a serious 
thre:~t is ludicrc~us." In so doing, the court apparently incorpo- 
rates the "with purpose to terrorize" language into the Kentucky 
version, thus makir~g terroristic threatening a specific intent 
crime. 

Finally. in case thcrc is nccd for iilrthcr support. KRS 501.010 
provides: 

Although no culpable mental state is expressly dcsig- 
nated in a statute defining an offense. 3 culpable 
mental state may nevertheless be required for the 
cornmission of such offense. or with respect to some 
UI. dii u i  the 11iai~c1*1 C ~ C I ~ ! L I L ~ >  thc~.cu<. i: LL ~ J L > -  

scribed conduct necessarily involves such culpable 
mental state. 

Given the "ludicrous" language of T1ro11ru.s and the commentary 
of Fortune Kr Lawson, i t  ought to be clear that terroristic 
threatening is in fact a specific intent crime. This raises other 
issues: 

1. Intent to Make a Threat ( 4 s  Opposed to 
Intent to Carry Out a Threat) 

Becomes Material 

Several scenarios could follow: 

The prosecutor may object, move to strike, and ask for a 
jury admonition that intent to make a threat is not relevant. 
and that "they must only consider whether the threat was 
made, not whether Reggie was serious about canying out 
the threat." As support for the objection, the prosecutor 
may point out the absence of any specific intent language 
in the statute, and worse, may make the point to the judge 
that the model code did have the specific intent language. 
and the failure of the legislature to put it in the Kentucky 
version illustrates its intent to remove specific intent as a 
requirement. Without Thomus (or at least Fortune and 
Lawson's book), the judge is going to sustain that objec- 
tion and might give the admonition, which would be fatal 
to the case under these facts. 

Alternatively, the prosccutor may not object at all. but wait 
until closing to tell the jury that they need not consider 
whether he intended the words he said to be a threat. but 
only ~ h e t h c r  he said the uords. This provides the excel- 
lent opportunity to object and request an admonition of 
your own, to the effect of "you must consider not only 
whether he intended to say the words, but also whether he 
intended them to be a threat." 

Finally. there is an opportunity to take the initiative and put 
the issue before the court yourself. Request ajury qucst~on 
*.\hit!? ::!!\ !he ~ 7 * . d  .-!!?ri.ntbp:!!!:;" ht:hp: t!le x,!:or<l 
"threatened," and the definition of "intentionally." You 
probably won't get them - neither is contained in the 
pattern jury charges - but you can cite 7komu.s and refer 
Fortune & Lawson's book to the judge, and then ask the 
judge if you can at least argue to the jury that the threat has 
to be intended as a threat by your client. Worst case 
scenario is you have another appeal point if your client is 
convicted. Pattern jury charges are not infallible, and if 
you prove to the Circuit Judge's satisfaction that specific 
intent is in fact an element of the crime, you might also 
persuade her that the jury ought to be informed of that fact. 

The implication of a specific intent it  leaves open an opportu- 
nit! to explain away heated language which was not intended to 
be an actual threat. but \vhich nevertheless does not rise to the 
luvcl of idle talk or jesting: 

2. \'oluntary Intoxication Becomes a Defense 

ilo,vmany is alcohol involved in an incident of terroristic 
threatening? In my court, almost always KRS 501.080 pro- 
vides: 

Example: Reggie tells Jughead that he is going shoot 
.4rchie in the head the next time he sees him. Jughead 
tells Archie. and Archie swears out a warrant on 
Reggie, no\v your client. On the stand. Reggie (who 
appears to be a credible witness) admits that he said 
those u,ords in tiont of Jughcad, but contends he 
wasn't serious. and he was just blowing off steam. He 
really didn't intend for it to be a threat, and certainly 
didn't think it would get back to .4rchie. 

Intoxication is a defense to a criminal charge only if 
such condition either: 

( I )  Negatives the existence of an element of the 
offense; or 

(2)  Is not voluntarily produced and deprives the 
defendant of substantial capacity either to appre- 
ciate the criminality of his conduct or to conform 
his conduct to the requirements of the law. 
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Obviously, the cases are non-existent where the defendant has
been slipped a mickey or has been forced against his will to
become intoxicated. Subsection I becomes applicable, how
ever, once specific intent is deemed an element of terroristic
threatening.

In McGuire v. Co,nmonwealth.26 a theft and burglary case, the
Kentucky Supreme Court held:

Intoxication, whether voluntary or involuntary, is a
defense to an intentional crime if the effect of the
intoxication is to completely negate ‘the element of
intent; it causes the defendant’s mental state to equate
with insanity. Voluntary intoxication does not negate
culpability for a crime requiring a culpable mental
state of wantonness or recklessness, but it does negate
specific intent27

Under the Model Penal Code version quoted above, following
the specific intent language was a fall back provision which
made a threat punishable if made in "reckless disregard" of the
risk of causing terror or inconvenience. That language did not
make it into the Kentucky version. Thus, since menacing and
harassment are also specific intent crimes, voluntary or involun
tary intoxication which negates the element of specific intent is
a complete defense.

Once the prosecutor or judge has conceded specific intent as an
element of the offense, the defense applies, so it is important not
to mention the defense until you get a ruling on the specific
intent issue. Ideally, this ruling comes after the close of
evidence when the defense attorney presents to the court a jury
instruction and question based on voluntary intoxication. If you
wait until this time to raise the issue, chances are the Common
wealth’s own witnesses have already proven intoxication of the
defendant, usually in the mistaken belief that evidence of drunk
enness is damning, not vindicating.

IV. Conclusion

Apart from reading the few cases that exist which discuss the
offense of terroristic threatening, about the only advice that can
be given about defending them is to use your imagination.
Doors not closed should be presumed open, any argument that is
persuasive should be made, if it is factually supported. Thanks
to the many people who read this article prior to submission,
and offered their insights and comments to the ideas expressed
herein.*

‘KRS 508.050
2 See Kentucky Crime Commission / LRC 1974 Commentary on
KRS 508.080 and Thomasv. Commonwealth,574 S.W.2d903
Ky. Ct. App. 1978.

See Kentucky Crime Commission / LRC 1974 Commentary on
KRS 508.080 and Brook v. Commonwealth,947 S.W.2d 24

ICy. 1997victim’s statements to his mother that he was going
to kill defendant was terroristic threatening.

KRS 500.0802
jctRS 500.08012
KRS 500.08015
KRS 500.08013
"Defenses" is in quotes because it is used to cover both actual

defenses, like an affirmative defense, which is a confession and
avbidance of a statute, and situations where an clement of the
prosecution’s case is removed. I do not consider the latter a
trUe defense, since both burdens of production and persuasion
remain with the prosecution, unlike an affirmative defense, for
which the defendant has the burden of going forward with
evidence.
"KRS 508.050

See Kentucky Crime Commission / LRC 1974 Commentary
0nKRS 508.080.

Thomas v. Commonwealth,574 S.W.2d 903, 909 Ky. App.
1979

KRS .525.060
KRS 525.070
KRS 525.080
KRS 525.060la
KRS 525.0701c
KRS 525.0801a
Id. at 910.
Id.
KRS 503.070
579 S.W.2d 103 Ky. 1979
Id, at 104. Wanton Endangerment is codified at KRS

508.060.
23

S.W.2d 805 Ky. 1996
Id. at 809.
Section 211.3
885 S.W.2d 931 Ky. 1994
Id. at 934.
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IN SEARCH OF PSYCHOLOGY: 1 

BY ERICDROGIN, J.D., PH.D., ABPP 
UNIVERSITY OF LOUISVILLE SCHOOL OF MEDICINE I 

Psychologists have grappled for decades with a basic. sobering 
reality of our profession: absent certaln specialized circum- 
stances. we can't prcdict the future. It rnakes us feel only a little 
better to reflect to ourselves. "well. \vho can'?" Incidentally. 
when we mention this aloud, it doesn't make judges feel any 
better at all. 

y to see 
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itmments will enablc us to perform 
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I Eric Drogin I participants in this process who come 
to believe that these measurss are not 

"administered," nor "psychological." nor even "tests" in the 
sense we have employed such terms in the past. 

part to ensure that their own impact on the legal system 
comports with foundational principles ofjustice and freedom. 

This point of view is forcefully reflected in such cases as  
Dalrhert L,. Merrell Dow  pharmaceutical,^. Inc. 121 and Kumho 
Tire Co., Lrd 1,. Carmichuel. (31 Trial attorneys are thus 
encouraged even compelled -- to ask: "are psychological 
theories. their clinical and policy-making applications, and the 
people who develop and provide them making a fair, just. and 
legally supportable contribution to the lives of the people they 
are intended to serve'?" 141 

Kentucky's current scheme for the assessment of "sex offend- 
ers" (.see KRS 17.500 rt s e y )  provides an excellent example of  
how this perspective can be brought to life. The law mandates 
the use of certain actuarial measures in order to determine the 
degree of '.risk" associated with the background of a given 
"o fkn~ ie r "  The t a n  sorc i n s t r t ~ n ~ e n t ~  may be charnctcrized as 
follows: 

, Thc Rapid Risk Aasesslnent for Sexual Offcnse Re- 
cidivism (RRASOR) consists of only four components: 

I the number of  prior sexual offenses, the offender's age 
at release. the gender of  the victim, and the offender's 

/ relationshio to the victim. The RRASOR's ~redict ive 

In a recent issue of Thr Arivocute, I commented on  the emerging 
doctrine of "Jurisprudent Therapy" and provided the follo\ving 
definition: 

"Jurisprudent Therapy" [is] an extension of the 
"Therapeutic Jurisprudence" model proposed by Profes- 
sors David Wexler and Bruce Winick. Whereas the 
"Therapeutic Jurisprudence" (or TJ)  perspective ana- 
lyzes substantive law, legal procedure. and legal roles to 
determine whether their effects are therapeutic. neutral. 
or  antitherapeutic. the "Jurisprudent Therapy" (or JT) 
approach considers the extent to mental health 

mental health and mental health roles 
are jurisprudent. neutral. or  antijurisprudent. [ I ]  

In other words, after over a decade of research specifically 
geared to bringing the work of lawyers and judges into line with 
the dictates of  social science, it is increasingly recognized that 
psychiatrists. psychologists. and social workers must do their 

~ ~ 

accuracy (r = .27j is none too impressive. 

The Minnesota Sex Offender Screening Tool - Re- 
vised (MnSOST-R), by contrast, is a 16-item measure 
boasting considerably higher predictive accuracy 
(r = 45) .  One drawback, however. is that the 
MnSOST-R is extraordinarily difficult to score. partic- 
ularly without ready access to the delicate, item- 
specific exclusionary rules employed and constantly 
revised by the instrument's developers. (51 

One should not assume that these measures. even when cm- 
ployed by psychologists, are somehow "administered to indi- 
vidual offenders. In fact, both the RRASOR and the MnSOST- 
Ra re  purely actuarial devices. They are scored entirely on the 
basis of available, archival data. A third instrument. the 
Violence Risk Appraisal Guide has a uclinicalM 
ponent ,, , but this turns out to be the Hare Psychopathy Check 
List- Revised (PCL-R), The PCL-R is claimed to be subject to 

(Continued on page 181 
-- ~- ~~ ~ - . ~ ~ -  ~ . - ~ ~ ~ - ~  -..- ~ ~ . ~ -  . ~ 
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Continued from page 17

considerableinter-raterreliability issues, absentexpensiveand
rarely-accessedspecializedtraining.

Any errors or omissions in an institutionalrecord are likely to
detractfrom a given instrument’saccuracyin a particularcase.
Attorneys should give seriousconsiderationto the correctional
sourcesfrom which this information is obtained,and the train
ing and backgroundof the personnelproviding this material to
the designatedevaluators.

If actuarial approachesare truly superiorto clinical judgment
as the researchconsistentlysuggeststhey are, then why are
"psychological"expertsemployedto conduct them? It is here
that a JurisprudentTherapyanalysisattaches: theseactuarial
assessmentsare cloakedin the guise of "clinical" practiceto a
litigant’s advantageor detriment, depending on a particular
judge’s regard for clinicians, obscuringtheir true nature,and
thuscomplicatingthe fact-finder’s ability to gaugetheir import
andvalue asscientific evidence. 161

Theseobservationsshould not be construedas gratuitouscriti
cismof the psychologistschosento performtheseevaluationsin
theCommonwealthof Kentucky. Thesevalued colleagueshave
availed themselvesof skilled consultation from within and
without the state, often possessconsiderableexperience from
providing servicesin other forensic contexts,and work under
extreme time and workload pressures. The reliability and
validity of their contributionswill be limited, however, like
those of any professional, by any deficiencies in mandated
measures,as well as difficulties in interpreting the statistical
and/orpsychometricpropertiesof instrumentsemployed.

A fewexamplesfrom Kentucky’s recentmandatory32-hourSex
OffenderRisk AssessmentAdvisory BoardSORAAB training
serve to illustrate this point. In the first, a clinician performing
evaluationsto gauge the likelihood of adolescentrecidivism
admitted directly to conferenceattendeesthat all currently
available measuresdesignedfor that populationhad only "face"
validity, concluding that "we’re back to just going by our
judgment."

Another presenter,asked by a fellow psychologist to explain
why materialstouting the efficacy of the RRASOR claimed an
ability to "capture .27 of variance" while also describing a
"predictive accuracy[of] r = .27," admittedthat he was unable
to explain this assertion.

Still anotherpresenter,when a traineenotedthat in one instance
a higher MnSOST-R score was actually less predictive of
re-offendingthan a lower one, dismissedthis phenomenonas a
minor statistical anomaly,and intimated that researcherswere
avoidingmaking such datareadily accessibleto courts because
it might lead to allegedlygroundlesscriticism of the instrument
in forensicapplications.

Again, attorneysshould note that much important, useful, and
cliücally and ftrensicallyvalid information was impartedat
th above-referencedtraining conference. No one should fail
to recognizethe effort necessaryto keepup with the immense
c4eloadsfaced by SORAAB evaluators. This having been

* acknowledged,however,both prosecutorsand defensecounsel
shuld be in a position to undertake a measured,stepwise
anblysisof the sources,nature,and generalizabilityof the data
enkployedin theseevaluations.17]

One source of guidance in this regard is the codes and guide
lities from which psychologistsderive ethical standardsfor
prbfessionalconduct. They includespecific referenceto ways
in which testingmust be conductedand interpreted. Foremost
in influenceamongtheseresourcesare theSpecialtyGuidelines
for Forensic Psychologists181 and the Ethical Principles of
Psychologistsand Codeof Conduct 9]. In addition, recently
promulgatedregulationsconcerningpsychologicalpracticein
the Cothmonwealthof Kentucky may be found at 201 KAR
26:115 etseq.

Another organizingtool for attorneysexploring the reliability
and validity of any forensic measureis ProfessorKirk Heil
brun’s seminal 1992 article on "The Role of Psychological
Testing in ForensicAssessment,"[10] a core workshop and
board preparation training reference for the American
Academy of Forensic Psychology. The key points of this
resourcemaybe summarizedasfollows:

I The test is commerciallyavailableand adequately
documentedin two sources. First, it is accompa
nied by a manual describing its development,
psychometricproperties,and procedurefor ad
ministration. Second,it is listed and reviewedin
Mental MeasurementsYearbookor some other
readilyavailablesource.

2 Reliability shouldbe considered,The useof tests
with a reliabi1it coefficientof lessthan .80 is not
advisable. The use of less reliable testswould
require an explicit justification by the psycholo
gist.

3 The test should be relevant to the underlying
legal issue,or to a psychologicalconstructunder
lying the legal issue. Whenever possible, this
relevanceshouldbe supportedby the availability
of validation research published in refereed
journals.

4 Standard administration should be used, with
testing conditions as close as possible to the
quiet, distraction-freeidea!.
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5) Applicability to this population and for this pur- 
pose should guide both test selection and interpre- 
tation. The results of a test (distinct from behav- 
ior observed during testing) should not be applied 
toward a purpose for which the test was not 
developed (e.g., inferring psychopathology from 
the results of an intelligence test). 

151 Eric Drogin, "Sexual Offender Risk Assessment and 
Scientific Evidence: A Jurisprudent Therapy Perspec- 
tive," BUN. L. Sci. Tech. 3-4 (December, 1999). 

6) Objective tests and actuarial data are preferable 
when thcrc arc appropriate outcome data and a 
"formuln" exists. 

[6] See Donald Bersoff, ."Judicial Deference to Nonlegal 
Decisionmakers: Imposing Simplistic Solutions on 
Problems of Cognitive Complexity in Mental Disabil- 
ity Law," 46 SMC'L. Rev. 329 (1992). 

171 

7) Response sfyle should be explicitly assessed us- 
ing approaches sensitive to distortion, and the 
results of psychological testing interpreted within 
the context of the individual's response style. 
When response style appears to he malingering. 
defensive. or irrelevant rather than honest'reli- 
able. the results of psychological testing need to 
be discounted or even ignored and other data 
sources emphasized to a greater degree. 

Attorneys who employ such resources when wading through 
sexual offender assessments "in search of psychology" may 
quickly find the~nselves in uncharted territory While articles 
such as this providc tips for general cxploration. they arc no 
<!:h\ t i r~~tr  fi>r r:n,:\~tlt2ti,>t~ h f a l ~ q \  in& <c!t:-,tk~,+\ 1 , i h ~ ~ .  T ~ : I \ ,  
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DUE PROCESS CHALLENGES TO KENTUCKY'S SEX OFFENDER 
REGISTRATION AND NOTIFICATION STATUTE 

by Carol Camp, Assistant Public Advocate 

A. Introduction 

In the September. 1999 issue of  T l ~ e  Advorutr. I provided a 
brief overview of KRS 17.500 et seq., Kentucky's sex offender 
registration and notification statute. Since then. I have briefed 
two appeals in the Kentucky Court of Appeals and consulted 
with several DPA trial attorneys on possible challenges that can 
be raised. This article summarizes due process challenges to 
the statute. 

B. The definition of "sex offenderwin KRS 
17.550(2) impermissibly places the burden 

of proof upon the accused. 

The definition of  "sex offender" in KRS 17 550(2) presumes 
that an accused is a sex offender long before he goes to court for 
his scheduled risk assessment hearing. The definition presumes 
that an accused who is convicted of any of the sex crimes 
enumerated in KRS 17.500(4) also suffers from a "mental or 
behavioral abnomality or  personality disorder characterized by 
a pattern or  [sic] repetitive. compulsive behavior that makes the 
nffcnder a threat to public safety." '4 "mental or behavioral 
abnormality" is characterized as "a congenital or acquired con- 
dition that affects the emotional or volitional capacity of a 
person in n manner that predisposes that individual to the 
commission of a sex crime." KRS 17.550(6). A "personality 
disorder" is "a condition where a person exhibits personality 
traits which are inflexible and maladaptive and causes either 
significant functional impairment or  subjective distress." KRS 
17.550(7). 

The Kentucky definitions seem to be somewhat at odds with 
their federal counterparts. The federal statute, which is known 
as the Jacob Wetterling Crimes Against Children and Sexually 
Violent Offender Registration Act. is codified at 42 U.S.C.A. 
sec. 14071. The Wetterling Act does not include a definition of 
personality disorder; instead, it focuses upon "sexually violent 
predators." Under the federal scheme. a "sexually violent 
predator" is a person who is convicted of a sexually violent 
offense who also suffers "from a mental abnomality or  person- 
ality disorder that makes the person likely to engage in preda- 
tory sexually violent offenses." 42 U.S.C.A. see. 
14071(a)(3)(C). A "mental abnormality" refers to "a congenital 
or acquired condition ... that affects the emotional or volitional 
capacity of the person in a manner that makes the person likely 
to engage in predatory sexually violent offenscs." 42 U.S.C.A. 
sec. 14071(a)(3)(D). "Predatory" acts are acts that are "directed 
at a stranger, or  a person with whom a relationship has been 
established or  promoted for the primary purpose of victimiza- 
tion." 42 U.S.C.A. sec. 14071(a)(3)(E). The emphasis of the 

federal act, thercfore. seems to be placcd upon scx offcndc ... 
who prey upon their victims and is arguably considerably 
narrower in scope than the Kentucky statute. Also, the inclu- 
sion of the definition of "personality disorder" in the Kentucky 
statute is particularly troublesome. This expansive definition 
makes it possible for courts to mis- 
characterize as high risk sex offend- 
ers ind~viduals who may suffer from 
common conditions such as alcohol 
or  drug abuse. and who, although 
convicted of a "sex crime." do  not ~~ ~~~ ~. ~- ~ ~ . .  

otherwise do not present a signifi- 1 - 
cant risk of  recidivism as sex of- 
fenders. 

I h e  tenn "sex offender" appears 
throughout KRS 17.500 et seq.. 
KRS 17.570, which seta forth the 
procedure for risk assessment hear- 
ings. does not require a sentencing rot Camp 

court to hold a separate hearing to 
deternline whether or  not an accused actually meets the statu- 
LLJLJ & ~ ~ I I ~ ; I L I ~ ~  U L  '.>L,, L ? r f ~ L d ~ L . . '  [ ( I  i>-i. f?Oi.>l tllc t i i l l?  i h ~ t  tllc 
sentencing court signs the order scheduling an accused's risk 
assessment hearing. the accused is automatically presumed to 
he a -.sex offender." Therefore, from the outset, the statutory 
framework requires the accused to disprove this onerous pre- 
sumption. KRS 17.570 further compounds this problem by 
failing to specifl the burden of  proof that is required in sex 
offender risk assessment hearings. By presuming that the 
accused is a "sex offender," and then requiring the accused to 
disprove this presumption by some completely unknown bur- 
den of proof, the General Assetnbly and the Kentucky courts 
have violated the due process rights of offenders under both 
the Fourteenth Amendment to the United States Constitution 
and sections 2 and I I of the Kentucky Constitution. Corn, v. 
WiNianls. 733 A.2d 593. 603 (Pa. 1999). 

C. The instruments that the Sex Offender 
Risk Assessment Advisory Board 

currently utilizes to determine a sex 
offender's risk of recidivism fail to satisfy 

the standards set forth in Stringer v, 
Com., Daubert v. ~Merrell Dow Pharma- 

ceuticals, Znc, and Kumho Tire Co., Ltd. 
v. Carmichael. 

The Kentucky Supreme Court has held that "[elxpert opinion 
is admissible so long as ( I )  the witness is qualified to render an 



to the facts in issue." lii. at 592-593. 113 SCt .  at 2796. 
Although general acceptance in the scientific community "is not 
a necessary precondition to the admissibility of scientific evi- 
dence under the Federal Rules of Evidcnce. .Rule 702.. .[does] 
assign to the trial judge the task of ensuring an expen'& teati- 
mony both rests on a reliable foundation and is relevant to the 
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task at hand." Id. at 597. 113 S.Ct. at 2799. 

opinion on the subject matter; (2) the subject matter satisfies the 
requircmcnts of Duuhert I,. Merrell Dow Pharmuceuticuk. Inc.; 
(3) the subject matter satisfies the test of relevancy set fonh in 
KRE 401. subject to the balancing of probativeness against 
prejudice required by KRE 403, and (4) the opinion will assist 
the trier of fact per KRE 702." Stringer r..  con^.. 956 S.W.2d 
883. 891 (Ky.. 1997). 

Dulrhert requires a trial court judge to perform a gatekeeping 
function before admitting into evidence expert scientific testi- 
mony. The trial judge must decide whether the expert will 
testify "to (1) scientific knocvlcdgc that (2) urill assist the trier of 
fact to understand or determine a fact in issue." Durrhevt i,. 
Merrell Doa, Phurnlaceriricu1.s. Inc.. 509 U.S. 579. 592. I 13 
S C t  2786. 2796. 125 L.Ed.2d 469 (1993). This requires a 
preliminary determination "of whether the reasoning or method- 
ology underlying the testilnony is scientifically valid and of 
whether that reasoning or tnethodology properly can be applied 

Last year, the Supreme Court of the United States expanded the 
trial judge's gatekeeping role to "tcstimony based on 
"technical" and "other specialized" knowledge": in other words. 
I ~ U L I / ) ~ I , I  d p p i ~ c h  [ , I  dii  <.\pe~c LLA;~I ; IO,L: .  K~,,:,;I,> 7, ,< ' ~ i , . ,  
Lrii. v. Carmichael, 526 U.S. 137. 119 S.Ct. 1167, 1171. 
1174. 143 .Ed.Zd 238 (1999). The trial judge's failure to 
determine the relevance and reliability of expert tcstiinor~y 
constitutes an abuse of discretion. Iil. at ---. 119 S.Ct. at 1176. 

~ .- 

vate at higher rates than other offenders. Heilbmn, Nezu, 
Keeney, Chung and Wasserman, Sexual Offending: Linking 
Assessment, Intervention and Decision Making, 4 Psychology, 
Public Policy and Law 138, 142-143 (June 1998). 

Third, the VRAG. which is supposed to be given only to 
persons whose sex offenses involve penetration or the use of 
force pursuant to 501 KAR 6:200 Section 2(d), only predicts 
sex offender recidivism with .20% accuracy. Harris, Rice and 
Quinsey. Apprai.~ul und Manugement (J/ Ri.sk in Se.rual Aggres- 
s o r :  Implicarion.s,fi,r Criminul Ju.rrice Policy. 4 Psychology. 
Public Policy and Law 73. 89 (Junc 1998). 

Fourth, the impact of dynamic factors. (i.e.. response to treat- 
ment, stable employment. a supportive family) on recidivism is 
U ~ I O - .  Hanson. What Do we Knon. Ahout Sex Oflender 
Ri.~k As.sessment?. 4 Psychology. Public Policy and Law 50. 68 
(June 1g98). 

Advocates should insist that sentencing courts hold preassess- 
ment hearings pursuant to Stringer, Dauber-t and KumAo Tire. 
Arguably, a sentencing judge's refusal to do so would be an 
abuse of discretion. and would also violate and accused's fed- 
cral and state due proccss rights. 

There are several reasons why advocates should regularly re- 
quest preassessment hearings in sex offender risk assessment 
CaheS. 

First, the three actuarial instruments that the Sex Offender Risk 
Assessment Advisory Board uses to determine an accused's risk 
le\~el-the RRASOR, the MnSOST-R and the VRAG--have 
never been validated for use on the basis of race. sex or for use 
on juvenile youthful offenders. Hanson and Bussiere, Predict- 
ing Relapsr A Metu-Ar~nlJsi.~ of  Se.rual Offender Recidi~ism 
Srtrdier, 66 Journal of Consulting and Clinical Psychology 348. 
350 (1998): Epperson, Kaul and Hesselton, Final Report on the 
Development of the Minnesota Sex Offender Screening Tool-- 
Revised (MnSOST-Rj. ATSA Presentation of the MnSOST-R. 
I .  26 (1 998). 

Second, there is no conclusive proof that sex offenders recidi- 

And finally. "[a] full scientific explanation of sexual aggression 
has yet to be provided" because "actuarial instruments (or any 
other method) cannot identify all dangerous sex offenders 
without an unacceptably high false-pobitive rate." Harris. Rice 
and Quinsey, srrptn. at X I  

Because of these and other issues. an accused must have the 
right to present expert testimony to preliminarily challenge thu 
state's proposed classification level, the methods used to dcter- 
mine the proposed classification level. and the specific manner 
nropovd for notiticalion. P~JL,  1. P~v'lr:. 662 . 2 d  36. 384 
(N.J. 1995): In Re G.B., 6x5 A.2d 1252. 1265-1266 ( N J .  
1996). Indigent persons must he provided with the opportunity 
to seek and obtain expen filnds pursuant to KRS 3 1. I I0 ( l ) (h)  
and KRS 3 1.185( 1 )  to review and refute an assessor's report. If 
the sentencing court determines, after an initial hearing, that the 
actuarial instruments relied upon in making the assessment of 
risk are relevant and reliable. the judge must then determine the 
appropriate risk level after balancing the interests of the ac- 
cused and the community. 
and not by "blindly follow[ing] the numerical calculation pro- 
vided...". In Re C.A., 679 A.2d 1153. 1171 (N.J.  1996). 

C. Conclusion 

The current statutory framework, as well as the actuarial instm- 
rnents being used to assess an accused's risk of recidi~' .  '~rm,  are 
highly susceptible to challenge for the reasons discussed herein 
because of their imnlications for an accused's due Drocess 

rights. s e t  t h e  Advocates and o t h e r ~ r l ~  . ~ ~ 

-~ 

should vigorously as- - - - ~  
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A CHANCE TO START OVER I court. At this point, he will be sentenced according to 
KRS 640.030, which provides for the same penalties for 

STRATEGIES TO SUCCESSFULLY which an adult is eligible with the exception of the 
death penalty or  life without parole if your client was 
under 16 at the time of the commission of  the offense. 

LITIGATE THE I 8-YEAR-OLD HEARING 1 KRS 640.040. After sentencing, if your client is still 

to lead a meaningful life through probation. This article 
. ,- , . . . ." ... . 

~ U .  ."L.> "A' < , > L A  3 ic.Yv '2f I>,< 1::<.22:,s .iac!L !x:!rir>g.> a1d thz 
steps that defense attorneys can take to maximize the possibil- 
ity of your client receiving probation. 

- .  
under age 18, he will be start serving his sentence at a 

by Thomas D. Collins, Assistant Public Advocate Department of Juvenile Justice (DJJ hereafter) residen- 

THE ORIGIN OF T H E  18-YEAR-OLD HEARING 
In Kentucky. except for certain traffic offenses, any person 
under age 1 X accused of a crime is brought before the Juvenile 
Court. KRS 610.010. However. juvenile offenders who meet 
certain criteria, may bc transferred from juvenile court to the 
circuit court to be tried and sentenced as youthful offenders 
pursuant to KRS 635.020. which permits transfer for several 
reasons. First. if a child is at least age 14 and has been charged 
with the co~lunission of either a capital offense. class A felony 

INTRODUCTION 
ln ~ ~ ~ ~ ~ ~ k ~ , ~  judicial system. your youthful offender 
client turns 18. if he has not been previously probated. paroled 
or in rare circumstances, transferred to the Department of 
Corrections. he will be returned to his sentencing coun for a 
hearing pursuant to KRS 640.030. At that time. the court will 
choose either to probate your client; return him to the custody 
of the Department of Juventle Justice for six months additional 
treatment ending in final discharge of his sentence; or commit 
him to prison. As the code fails to provide a name for this 
critical hearing, this article will refcr to it as the "18 year old 
hear~ng." 

The I X year old hearing, a unique hybrid of juvenile and adult 
law, is one of  the most important hearings of your client's life. 
At stake is nothing less than a second chance at life. The goal 
for defense counsel at the hearing is to convince the court that 
your client has been rehabilitated and deserves another chance 

or  class B felony, he may be transferred to circuit courr. KRs 
635.020(2). Second, KRS 635.020(3) permits transfer if the 
juvenile is at least 16 years old and is presently charged with a 
class C or  D felony and has one prior juvenile felony adjudica- 
tion. The preceding provisions of KRS 635.020 arc discre- 
tionary. If the County Attorney seeks to transfer a juvenile. a 
hearing must be held according to the provisions of KRS 
640.010. Finally, KRS 635.020(4) mandates transfer for juve- 
niles age 14 or  older who are alleged to have used a firearm in 
the commission of a felony. A probable cause hearing is the 
only requirement to transfer under that statute. For this arti- 
cle's purposes, the reader shall assume that the client has been 
transferred. 

tial treatment facility. Also subsequent to sentencing. 
your client may receive shock probation or  parole. 

However. Inally youthful offenders will not receive probation or  
parole prior to achieving age 18. 

THE ~ ~ - Y E A R - O L D  H E . t R i N G :  
W H A T  T O  E X P E C T  IN C O C R T  

'"like a there is no set proce- 
d ~ ' ~  for an hearing. Ac- 
cordingly. the procedure is deter- 
mined by the trial Judge and often 
comesponds to a hearing 
with thc defcusi. prescnring its argu- 
ment first. Also. nlost judges will 
permit the defense a rebuttal if re- 
quested. The hearing may be con- 
ducted in open court (more formal), 
or  in a closed conference room 
(closer to a conversation but still on  
the record). Additionally. the time I Thomas D. Collins I . . .  ~l lc t ted  ::I t'.::.': h,:ir!r:.; I!, :!?~.nz,ti-~ 
tent. Witnesses and documents may be subpoenaed. Cross- 
examination is pennitted and additionally. the judge may choose 
to participate more actively in questioning witnesses than in a 
trial. As a result of large dockets. some judges tend to rush these 
hearings. However, it is incumbent upon defense counsel to 
convince the court that this hearing will determine the rest of 
your client's life and as such. is a worthy use of the court's time. 
Following the hearing, a decision will most often be issued 
immediately from the bench, howevcr. some judges choose to 
reserve their decision and rule subsequent to the hearing. In 
sum, the defense attorney may enter the 18-year-old hearing 
without a clear idea of how it will proceed. 

In spite of  its procedural inconsistencies. one certainty hcus 
defense counsel: the judge's ruling is completely discretionary, 
subject only to the abuse of discretion standard on review. 
Indeed, some jurists have dismissed all efforts of the defense 
attorney and summarily committed thc client to prison. Unfom-  
nately, the Kentucky Court of .4ppeals has yet to overturn such a 
decision. Therefore. defense counsel must be prepared to take 
full advantage of the hearing. T o  win a second chance for your 
client, counsel must prepare for the hearing as diligently as if 
going to trial. The informal hearing permits a well-prepared 
attorney to direct the tone of the hearing to issues important to 
the client. Some generalizations regarding the substance of the 
hearing will now be examined. 

Subsequent to transfer, your client will be indicted, arraigned, 
The substance of the hearing generally involves the court consid- and either be found guilty at trial or enter a guilty plea in circuit 
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ering several issues. These issues are as follows, in no particular 
order. First, the client's performance in the DJJ facility is often 
examined in great detail. To this end, a representative from the 
DJJ facility, usually, your client's counselor is often present to 
dcliver DJJ's position to the court. However. since the respon- 
sibility for transpoiting your client rests with local sheriffs' 
departments, some facilities attempt to send only a report, 
Therefore, if the attorney desires a DJJ staff to be 
present, a subpoena inust issue (strategy is discussed beIo\\.i. 
The Commonwealth Attorney may call his own witnesses, in-  
cluding the victim and victim's family. 

Second. the judge will often consider the criterion set forth in 
KRS 533.10 whether he fonnally acknowledges the fact or  not, 
KRS 533.010 provides that the Judge shall awiard probation 
unless the following is found: (A) your client poses a danger to 
the community: (R)  your client needs treatment that can most 
effectively be provided by the depannient of corrections; (C) 
probation would unduly depreciate the seriousness of the  crime. 
KRS 533.010. Howevcr. in many decisions, a formalized 
considcralion of  these Fietors is not undenaken. n a r e  
case. \vherc these factors were applied, thc judge held that 
factors A and B did not apply. However, the trial judge ruled 
against probation for the defcndant based solely on the fact that 
four years of  incarceration for his serious crimes would depreci- 
ate the seriousness of the crime and send a bad message to other 
youth. Johnson v. Cotnmonrrrulth, 967 S.W.2d 12 (Ky. 1998). 
At many 18-year-old hearings, especially if your client has 
ncrf imncd \vi:ll it, wntment factor iC ' i  s i l l  he ti!< clL.i-i~linv 
issue. The defense attorney must be prepared to rebut this 
argument. One source of rebuttal to the punishment agenda is 
the fhllo\viiig theory nf thc philosophy of  the juvcnilc code. 

THE PHILOSOPHY OF THE JUVESILE CODE 
F R O N  A DEFEVSE PERSPECTIVE 

In spite of  the holding in Johtl.~on. a strong argument can be 
made that the Kentucky Unified Juvcnile Code envisions reha- 
bilitation and redemption fbr all youth. including youth who 
commit serious offenses. Many judges still accept this rationale 
and will rule in your client's favor if strong arguments arc 
presented. Sorne of  the key provisions of the Code will now be 
analyzed. 

. . 

Dictionary, 1976. Thus. in the context of the Code, the plain 
meaning of unified is that all sections are to he considered 
together. IIence the Code begins with K.R.S. 600.010. Title 
and intent of KRS Chapters 600 to 645. K.R.S. 610010(2)(d) 
states: "Any child brought before the court under KRS Chapters 
600 to 645 shall have a right to treatment reasonably calculated 
to bring about an improvement of his condition." Consequently, 
from page one. rehabilitation is the clear intent of the entire 
Code. Accordingly. all subsequent statutes must be read and 
applied with the goal of  rehabilitation in mind. For your 

youthful offender clients, K.R.S. 640.030 is the applicable 
section: hence, that section will now be examined. 

K-R.S: 640.030 states that any youthful offender will com- 
mcnce service of his sentence in a DJJ treatment facility and 
further provides that following the 18-year-old hearing. the 
sentencing court shall determine whether the youthful offender 
shall be probated; Sent to Corrections: or  returned to DJJ for six 
~nonths. These provisions raise a question: If the Legislature 
intended youthful offenders to be treated exactly as adults, then 
why was such mitigating language included in the statute? The 
answer to this question provides the key to understanding the 
Code. During the 1998 Legislative session. our Legislature 
could have changed thc language of  K.R.S. 640.030 if it had so 
chosen. Indeed. KRS 635.020(4), the "automatic waiver" 
provision for juvenile fireann offenders demonstrates past Leg- 
islature's willingness to increase penalties for juveniles. Thus. 
liad it chosen to do  so. the Legislature could have condemned 
youthfiil offenders directly to prison immediately following 
sentencing, or  removed K.R.S. 640.030(2)(a) granting the trial 
court the option of probation. Yet 640.030 retains its language 
of mitigation. Additionally. numerous other examples of miti- 
gation for youthful offenders are found throughout the Code. 
For examplc. K.R.S. 640.040(1) prohibits imposition of capital 
punishment for any juvenile under the age of  sixteen. Addition- 
ally. K.R.S. 640.040(3) states: "No youthful offender shall be 
subject to limitations on probation. parole or  conditional dis- 
charge as provided for in KRS 533.060." That stntutc proh~bits 
nrohnrion or. cniii!iriot~al i-cleaqr for adulta convicted of C l a v  
A, B. or C felonies in rvhich a firearm was used. 

Clearly. from thc analysis above. a strong argument can be 
advanced that the Kentucky Legislature intended that youthful 
offenders be permitted a second chance through rehabilitation. 
This argument may be used to persuade your judge that your 
client has bee11 rehabilitated, is a good candidate for probation, 
and therefore qualifies under KRS 533.010. Alternatively, one 
can argue that the punishment philosophy can be reconciled 
with the treatment philosophy and based upon the time served 
while in treatment and the fact that probation does not equal 
freedom. 

In considering the Unified Juvcnile Code. K.R.S. Title 5 I .  the 
first consideration is what is meant by "unified". U'cbster's 
defines unified as the past tensc of uniSy which means to "to 
make into a coherent group or whole". Webster's Third Int'l. 

In Johnson. the 14 ycar-old defendant was charged with a 
number of very serious crimes against persons. Eventually, 
Johnson pled guilty to reduced charges in exchange for a 20 
year sentence. In his approxin~ately four years with DJJ, 
Johnson earned an outstanding record. Indeed, the staff at the 
DJJ facility informed the court that they wanted Johnson to 
receive probation so that the facility could then employ him. 
The court found that the possibility of  Johnson committing new 
crimes was unlikely and that Johnson no longer needed correc- 

RELE\;AST CASE LAW 
tienlllcky has produced very little published juvenile case law, 
~ f ~ ~ ~ ~ ~ ~ ,  the ~ ~ , l , ~ ~ ~ ~ , ~  decision addresses 1 8  year hearings 
and wil l  now be 



tional treatment. In spite of  these findings and his cxccllcnt 
treatment record. the trial judge colnlnittcd Johnson to the 
Department of  Corrections, because "in light of the scnseless- 
ness of the crimes, to probate Appellant would be to 'unduly 
depreciate the seriousness of  the offense."' The Kentucky 
Supreme Court affirmed. 

On appeal. Johnson argued that the primary purpose of the 
Juvenile Code was rchabilitation and petitioned the court to 
hold that the requirements of KRS 533.010 should not apply to 
eighteen-year-old hearings. The high court did not accept this 
rationale and specifically held that the factors set out in KRS 
533.010 do  indeed apply. 

In spite of the apparent negative holding. Joh~~son  can be 
distinguished on its facts. It' the judge has been convinced that 
your client is truly rehabilitated or  that his crimes were not as 
serious as the prosecutor contends. he can then find that the 
KRS 533.010 factors are.not *resent. and thus. award nrobation. 
Additionally, while the court held that 533.010 was not uncon- 
stitutional. that statute only formalized the balancing test stated 
above. Thus, tbr detknst. attorneys, the strategy rematns the 
same: de~nonstrate that your clicnt's rchabilitation outweighs 
the KRS 533.010 factors. 

A good starting point for an argument for probation is found in 
a 1940 case which held that juveniles are a special group to 
whom the law throws every reasonable protection and in whose 
favor thc tendency is to resolve every doubt. Eltnorr r. C'owr.. 
.I !.<,,..,.. , > , , A n \  ;::.. ,J,> .,. $ .  .-J $ ,  , 4 . . . I .  

Additional support for probation is found in the recent case of 
Brirt r. Cbmnro~z~veolth. Ky.. 965 S.W.2d 147 11998). In that 
case, the Court upheld the right to probation consideration both 
at sentencing and upon achieving age 18 for children convicted 
for firearms felonies. In Brit!, the Commonwealth argued that 
children transferred to circuit court pursuant to KRS 635.020(4) 
were not eligible for probation, but would be required to go 
directly to prison upon achieving age 18. The court upheld the 
right of  gun transfer youthful offenders to be considered for 
probation at sentencing and again upon their 18Ih birthday. 
directly supports the assertion from Elmore, that juveniles are a 
special category of offender, capable of  rehabilitation and con- 
sequently, deserving of  another chance. The United States 
Supreme Court has also addressed the issue of probation. 

The United States Supreme Court considers probation a viable, 
even preferable alternative to incarceration. In Roberts v .  
United Stutes, 320 U.S.  264 (1943), an early case involving the 
then new Federal Probation Act, the Court enunciated the 
numose of  roba at ion as  follows: . . 

"...namely to provide an individualized program offer- 
ing a young o r  unhardened offender and opportunity 
to rehabilitate himself without institutional confine- 
ment under the tutelage of a probation official and 
under the continuing power of  the court to impose 
institutional punishment for his original offense in the 

event that he abuse this opportunity." 

Rohei.ts at 272. Also. in R o h ~ ~ - t s .  Justice Frankfurter penned a 
dissent expressing strong support for probation: 

"Since assessment of an appropriate punishment 
immediately upon conviction bcconlcs vary 
largely a judgment based on speculation. the 
function of  probation is to supplant such specula- 
tive judgment by judgment based on expcricnce." 

Rohert.7 at 273. 

And 

"It would be stran.ce if the C:onstitution stood in 
the way of  a system so designed for the humane  
treatment of of inders .  T o  vest in courts the 
power of adjusting the consequences of criminal 
conduct to the character and capacity of an of- 
fender, as revealed by a resting period of  proba- .:-.. .. 

In anothcr case. Justicc Black d!scusscd thc onus placed upon 
the probationer who is under supervision of  an officer who 
completes reports to the court. and who may arrest the proba- 
tioner at any time without a warrant or  that the sentencing court 
may issue a warrant. tiorenlar.~~ 1.. C'r~ited Stutes. 3 19 U.S. 432 
( 1943). Also in that case. Justice Rlack stated the following: 

"Pr!>hnrion lik<: ~ i r o l i .  I , ;  int,,i:ii~.ti t < >  13,. 7 !ntx;liii 

of restoring offenders wlio are good social risks 
to .;ociety: to afford the unfortunate another op- 
portunity by clcrncncy." 

Komutvrr at 435. 

These cases provide some support in law for the defense 
attorney's position that probation is a preferable alternative to 
prison. 

ACHIEVING A YEW START FOR YOL~R CLIENT THROUGH 

PREPARATION: THE L ~ ~ E ~ I O R A N D U M  WITH 

ALTERNATIVE SENTENCING PLAN 
Judges do  not trust promises from our young clients. Often, our 
clients have made many previous promises they were unable to 
keep. To overcome this skepticism. use of  a memorandum 
supporting probation and alternative sentencing plan is crucial. 
The memora~rdrtm will address the positive accomplishments 
of  your client. The alternative sentencing plan will demon- 
strate to the court that your client has taken concrete action to 
nut his future in order. An ideal examnle of  a ~ l a n  would 
include a provision that states that if the judge grants probation. 
your client is enrolled in college with financial aid and housing 
in place. Such a provision makes a decision for probation 
much easier than your client promising the judge that he will 
apply to college if granted probation. Similarly, since your 
client will need employment, a letter from the potential em- 
ployer stating that he will employ your client if he be probated 
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or even a letter promising an interview is far more meaningful to 
the judgc then your client's promise to search for a job. If 
nothing else. these provisions demonstrate to the judgc that your 
client is serious about his future. 

With the discretionary nature of this hearing, the attorney cannot 
kriou which ficet of your plan will convince the court to grant 
probation. Thus. an attorney must attempt to cover as much as 
possible in a plan. Scctions should include prohation: curfew: 
drug and alcohol tehting: continuing treatment: and any poshibie 
positive material Such a plan ahould he onerous. but not 
impos\tble for your clicnt: onerous. hecause you are t ~ i n g  to 
rebut the punishment menml~ty. but so hard as to set your client 
up for failurc. Sample plans are available upon request from 
this author or the Juvenile Post Dispoairion Branch of the 
D.P.A. 

COYI>~<'T~YG T H E  ~ ~ - Y E . % R - ~ L D  H E A R I ~ G  
First. the defense attorney should not assume the prosecutor will 
oppose probation. Contact the Commonwealth Attorney several 
months in ad-,.ance of the hearlng. In some cases. when prf- 
serlteii with co~liiscl's llemora~idutii and .-Zlteniativc Sentencing 
Plan. the Colrlmonwealth Attorney may either join the rccorn- 
mendation for probatio~i or  state conditions required to earn his 
approval. Also. it' agreement cannot be reached. the Comnion- 
wealth Attorney may agree to remain neutral. At the very least. 
through early discussion of the case. defense counsel will learn 
how hard the prosecutor intends to tight prohatioil. F i t h a  of 
thebe a1tcrnati:cs i \  prcfcmhls to entering the courtroom unprc- 
pared. This discussion no\v assumes that the (.om~non\vealth 
Attorney is in an adversarial stance. 

For the hearing itself. deknse counsel iiiust paint a picture of 
the client as a human heing. not a monster. To paint such a 
picture. if possible. the defense attorney must attempt to have 
the client appear in street clothes unshackled. Ncxt, the defense 
attorney must consider the testimony he will use. Scvcral types 
of witnesses generally provide relevant testimony. 

First. the counselor should be considered. The counselor is the 
person in thc best position to discuss your client's progress in 
treatment. Thc attorncy muat be careful to osccrtain beforehand 
whether the counselor is hvorably disposed toward your clicnt. 
As with all DJJ stafl'now. the counselor must be subpoenaed to 
guarantee her appearance. In many cases. the counselor \bill not 
appear voluntarily. therefore. there is some discretion the attor- 
ney can exercise in the area of damage control. If the counselor 
does not appear. a report will often be issued by the facility. 

Another helpful witness may be the staff psychologist. Psychol- 
ogists can often give insight into the larger picture of the 
treatment process and your client's place in the process. In 
some cases. the psychologist may have worked closely with 
your client and can add to the specific obsewations of the 
counselor. Additionally, the psychologist may direct special 
treatrncnt programs such as drug and alcohol groups and can 
further discuss whether specialized treatments such as drug and 
alcohol therapy are available in the community. 

Additionally, a juvenile youth worker should be considered as 
a witness. Youth workers can provide a contrast to degrced 
professionals by personalizing your client for the court. Youth 
workers spend more time with your clients than anyone else in 
the program because they work with your clients at night. on 
holidays and weekends. In contrast. the counselor and psy- 
chologist often see your clients only several times pcr week. 
Finally, if your clicnt is permitted to leave the facility. these 
workers accompany him and can speak about how well your 
clicnt behaves in public. Often. your client will have a 
particular worker with whom he gets along well and can 
recom~nend him to the attorncy. 

Finally, the client's family can participate effectively in this 
process. The family can prospect for employment for your 
client. Because judges are sensitive to community opinion. a 
prominent community member may be recruited to testify for 
your client. .Also. a family nietnber might test;@. 

CO[\(.I.LISION 
W ~ t h  great vis~on. Our Legislature has crafted a system to 
address the issue of juvenile criliie. Thia systeni cornhinos 
elements of  the juvenile and adult justice systems to treat 
young offenders in a humane manner. in our systcm. youthful 
offenders are permitted access to meaningful rehabilitative 
services. If a youthful offender merits it. our system wisely 
permits him s n  opporhlnity to carn probation. Through this 
scheme, many youthtill offender\ in Kentucky are spared the 
harsh reailty ui adult prlsurl iliio huo>i.quenii). oci.ullic ~lruduc- 
tive citi~enb. Thc benefits to society of this process are 
considerable. Itidccd. according to the Kentucky Department 
of Corrections. the cost to incarcerate a prisoner reached ah 
high as S22,290 per year in 1997. This figure may be weighed 
against the cost of probation supervision. which was $I .  18 1 
per year. When these costs are considered over a 10 year 
sentence. the cost of incarceration could exceed the cost of 
super\ision by over $200.000. Such expenses do  not consider 
the income our youthful offender might earn and pay taxes 
upon. Of course. monetary considerations do  not consider the 
incalculable contribution to society a young person might 
make. As defenders, it is our duty to help our clients carn their 
opportunity ro cnrrtriburz to society. 

Your client's life is literally at stake during the 18-year-old 
hcaring. You can win this hearing with thorough prcporation. 
Thorough preparation requires many small steps. While no 
step by itself may be pivotal. since thc attorncy cannot know 
which one of those -. ~ ~~ -- . 
small \vill - -  . .. - -  - -  . ~. --- ~~ 

make the differ- T h o m a s  D. Col l ins  
ence. no step can be Assistant  Public  Advocate 
overlooked. By 100 Fair Oaks Lane,  3'"oor 
taking all necessary ; Frankfort.  KY 4060 1 
steps. we can win a Tel: (502) 564-8006 x148 
chance to Over email :  tcollins@mail.pa.state.ky.~ 
for our clients.+ I -. ~ -~ . .~ 
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DETAINING STATUS OFFENDERS IN EXCESS OF TEN DAYS: punishment  for the I chlld status offender A practice that violates statutory limits and which is contrary 
by way 

to the Department of Juvenile Justice recommendations. restr ict ive a l te rna-  
tive."' The purpose by Suzanne A. Hopf, M.A. J.D. of the Juvenile Code 

Assistant Public Advocate to promote sound 
L I oublic nolicv for K m -  

This article gives a statutory, common law andpublic 
policy analysis of the juvenile court's attempts to 
detain status offender.7 in excess of the ten day limit 
set by the Kentucky Legislature. This analysis consid- 
ers Chapter 630pertaining to status offenders, the ten 
day detention limitation for detention of status offend- 
ers, the legislative requirement of the least restrictive 
alrernatii~e for status offenders, and whether the 
court's inherent contempt powers may supercede the 
limitation's on detention set by the legislature. It also 
provides reasoning from other jurisdictions to assi.st in 
understanding wh~2 thi.7 practice must cease in Ken- 
tucky. This article also provides a short account of 
the Federal Juvenile Justice and Delinquency Preven- 
tion Act which provides federal funding for juvenile 
services and the JJDPA's relevance to this practice, 
and Kentucky's Department of Juvenile Justice's posi- 
tion on this practice. 

INTRODUCTION 
According to KRS 630.020 a status 
offender is a child who is a habitual 
truant. habitual runaway. or is 
deemed to be beyond control of 
their parents or  school.' These 
children are subject to juvenile 
court jurisdiction for non-criminal 
behavior and becausc of their age; 
the actions that subject them to 
juvenile court jurisdiction are not 
violations of  the laws aimed at 
adults. KRS 630.100 limits the 

time that status offenders may be detained post adjudication to 
a ten day period. Some courts try to make an end n m  around 
this statute by making criminal contempt findings against 
status offenders, and sentence them to detention 'in secure 
detention facilities in excess of  the ten-day limit. The juvenile 
court sometimes holds a status offender for longer periods of 
time than if the child had committed a crime and was adjudi- 
cated delinquent. This type of  enhanced punishment is what is 
referred to by legal scholars as  "bootstrapping.". Current 
policy objectives establish that secure detention should be 
used only in extraordinary circumstances. Our own Kentucky 
Legislature recodified our juvenile laws in 1988, and the 
official commentary of the juvenile code clearly establishes 
that the legislative intent was to provide treatment and  not 

. -  
tucky's juveniles. and 

also to promote compliance in Kentucky with the Juvenile 
Justice and Delinqi~ency Prevention Act which provides sub- 
stantial amounts of funding to states for the welfare of their 
children.' Despite this. frustrated juvenile courts will some- 
times still remove children from their communities and sen- 
tence them to lengthy periods in secure detention facilities. 

The Juvenile Justice and Delrnqoency Prevention ~ c t . '  as 
amended by Juvenile Justice .Amendments of  1980." (JJDPA) 
was enacted in 1974 and requires that states which receive 
federal funds demonstrate progress towards removing status 
offenders from secure facilities and that the juvenile justice 
programs develop altemati\e. lion-secure programs for these 
children.' Kentucky's code was developed to comply with this 
objective and to ensure that status offendcrs are diverted away 
from detention centers. and that alternatives to detention are 
utilized. 

The behavior that triggers a stanrs offensc is non-criminal. and 
~ ~ i ' l < r i  i l ~ ~ o i b ~ ' >  prubis~llb iilknin llle c n ~ i J  :, tamlly. Bscaubi. ot 
this it is wrong to blame the child for their actions and to then 
punish the child by imposing detsntion. Rather. it IS  incum- 
bent upon the court that it address thc underlying problem. 
This was the rationale that suided the recodification of Ken- 
tucky's juvenile code. the reason the legislature emphasized 
that status offenders should be treated and not punished, and 
thc reason that the least restrictive alternative should be 
sought in all cases involving status offenders. The l ea s  
restrictive altcrnativu is consistent with the state's obiectives 
of  treatment and rehabilitation. This rational? was also 
adopted by the JJDPA. It is the basis for Kentucky's policy 
objectives deinstitutionalizing status offenders. The JJDP.4 
wanted to cncourage Juvenilc courts to provide proper treat- 
ment in the least restrictive alternative cnviro~lment.~ 

Our Kentucky legislature has provided specific sections of 
Chapter 630 to limit instihltionalization of status otTenders. 
The pertinent parts of Chapter 630 for this analysis are the 
following: 

1. KRS 630.010 which considers the purpose of the chapter 
dealing with status offenders, and which states that deten- 
tion may only be used for specific and constn~ctive 
purposes when the least restrictive alternative has be 
shown to have failed. and that thcre may be no conversion 
of status offenders into public offenders. 

2.  KRS 630.070 which articulates the limitations on  deten- 



tion of the  child, and that no child is to be punished via 
detention except if the child is in contempt of court. 

3. KRS 630.100 which establishes the limitations on detention of 
acijudicated status offenders. which is not to exceed ten days. 

4. KRS 630.070 which allows the court to punish the  child for  
contempt by ordering the child into a dctention facility. 

Detention in excess of ten days 
is a constitutionally disproportionate penalty 

The practice of ordering status offenders into detention in 
excess of ten days  violates the specific provision of KRS 630.100 
and is a constitutionally disproportionate penalty for s1atu.i 
offenders. KRS 630.100 limits the court's ability to detain a child 
to a maximum of ten (10) dnys. The court is allowed to order a 
child into a detention facility as a form of punishment when the 
child is in contempt." KRS 630.070 does not provide for an 
C H C C P I I ~ I I  to the ten-day limit. therefore. 21 contenlpt tinding rnuat 
limit it4 punishment tcnn to a ten-day period or less when the child 
is in contempt. 

Kenruck\-s rulc o t  Icnity and hratutory ccinsuucLion ebtabiishes thar 
the court may not dctain ;in adjudicated Etarus offender in euccss o f  

the ten day limit set in KRS 630100.  At this timc Kentucky has no 
case la\\, directly on point considering this statute. Othcr states. 
however. have carefully and thoughtfully analyzed the use of their 
court's inherent contempt powers to attempt circum~~ention of their 
statutory limitations to detain status offenders. These state4 have 
found that such a u s  is improper. 

Contsmpt powers should not be used against ?tatus offenders, or if 
used at all, should he used in the most sparin3 of maruiers. In 
conaidering the use of conreinpt poncrs to punirli >taru\ offcildc.rc. 
the Mapland courts have determined that contcrnpt powers must hc 
narrowly defined so as to stay In line with the public polic~es 
mandating that the least restricti\.e alternative he used." Contempt 
posers  should bc used sparingly in the case of juvenile contem- 

I nors. 

The New Mexico Court of Appeals held that the incarceralicrn of a 
CHINS (children in need of services and an analogous category to 
status offenders in Kentucky) for contempt of a probation order was 
cont rap  to public policy when the statute docs not provide for 
incarceration." In J(rikr 5. the juvcnile c o u ~ t  made contcmpt 
findings and detained the chlld 15 days. even though the stahltory 
provisions for CHINS limited detelnion to ten d;rvs." The lirnita- 
tion in the New Mexico statute x a s  similar to Kentucky's ten- day 
limit. 0 1 1  review. the appellate court heid that thc inherent con- 
tempt power of the court  did not validate the court  o rder  
placing the  child in detention for  fifteen days, and the  children's 
code limiting detention to ten days was a reasonable regulation 
of the  court 's inherent  contempt powers." 

LVhcn a stahltc provides no guidclincs for the application of disposi- 
tion. and at the same time allous classification and treatment of 
status offenders in the same manner as criminal offenders. such a 
statute fails to meet equal protection, substantive due process. and 
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cmel and unusual punishment standards.I5 A statute that 
allows the tmant child to be committed to secure prison- 
like facilities which also house children guilty of crimi- 
nal conduct, or needlessly subject status offenders to 
dcgradation and physical abuse of  incarceration is un- 
constitutional.!' The cruel and unusual punishment 
standard requires that no person be punished unless he 
or  she has done something which is generally recog- 
nized as deserving of  punishment. The legislature 
drafted a specific ten-day limitation on detention for 
status offenders, and it never intended the juvenile 
court's contempt powers to extend to punish status 
offenders beyond this l in~~tat ion.  Even if one took the 
position that the courts could use their inherent con- 
tempt pouer to punish a child to dete~ltion in escehs of 
ten days. then thc statutes applied aa such. \vould fail to 
meet equal protcction. substantive due process. and the 
cruel and unusual punishment standard. The state 
should not bc punishing children in fact while they :Ire 
alleging to rehabilitate or otherwise help thcm. 

Detention in e s c e s  of the  ten day  limit inflicts :I 

constitutionally disproportionate penalty on status 
offenders, violates equal protection, substantive due 
process and  protection against cruel  and unusual 
punishment of status offenders. West Virginia has 
hcld that a child could not be confined to a prison 11kc 
Tzcure facility unlcss the rccord supported a finding th;~t 
the child was so uneoveniahle that no other reasonable 
altcrnat~vc existed.' 7 hir court kield that the placemcnt 
of a child in forestry camp for bcing habitually truant 
was unconstihltional bccar~sc his placemcnt is this fac~i-  
ity was not consistent with the ob.jective of protcctlng 
status offcndcrs from unconstitutional incarceration. 
Thc indiscri~nil~ate incarceration of status offenders 
along with juvenile delinquents violarts constitutional 
protections in that it intlicts a disproportionate penalty 
upon stahls offenders. and additionally denies status 
offenders equal protection of the laws, substantive due 
process and protection against cruel and unusual punish- 
ment. The West Virginia court granted the child's 

I X habeas corpus petition in light of  this analysis. 

Bootstrapping is improper 
Detaining children in excess of ten days I S  

"bootstrapping" and is not the least restrictive altcma- 
rive and therefore \,iolatea the intent arid purpose of 
KRS 630. Bootstrapping is not permitted through the 
use of  contempt powers. Bootstrapping is a way 
whereby the courts transfomi a status offender into a 
juvenile delinquent or  punish a status offender with a 
punishment reserved only for public offenders. I Y  

Clearly. the lcg~slature contemplated thls potential prob- 
lem and provided language to forbid this: 

/Co,l,mued o , ~  pnge 281 



"Status offenders shall not he converted into pub- 
lic offenders by virtue of status conduct."20 

The legislature enacted this section so status offcndcrs would 
nor be subjectcd to the same punishments and classification as 
public offenders. The use of the contempt statute is an 
improper use of the court's contempt powers when the underly- 
ing offense is a status offense." The purpose of the contempt 
statute is to grant the court jurisdiction over adults involved in 
the proceedings. and therefore a juvenile who repeatedly lcft 
home \vithout permission in violation ~f the terms of his 
probation should not be punished under ,, the contempt statute 
when the underlying offense was status:. Attempts to boot- 
strap status offendcrs to delinquency by treating violations of 
probation conditions that are merely status offenses (and not 
crimes) should be challenged." 

The legislature. has the authority to limit the use of the court's 
contenipt powcr SO that a status offender may not be detained 
in excess of the express limitation of ten days. Legislative 
limitations on the juvenile court's contempt powers which are 
reasonable do not unduly burden or substantially interfere with 
the proper functions of the juvenile court." 

The child may not be converted into a public offender by 
,< 

vi;tnc of their ststrlr cnndrrct - The process of bootstrap- 
ping, outlined in the previous section, violates KRS 
630.010(4). The court is not permitted to apply criminal 
contempt sanctions in order to punish the child status offender 
in excess of the statutory limit of a ten day sentence when the 
underlying offense is status. The court should not be allowed 
to do indirectly, what it upas not permitted to do directly under 
KRS 630.100. 

Detention violates the primary objective of the 
code - providing treatment in the least 

restrictive alternative context. 
Detention 1s contrary to thc least restrictive alternative objec- 
tives. the legislative intent of Chapter KRS 630 and the express 
language of KRS 630.010(3) and 630.120 (3). 

The overriding purpose of Chapter 630 is to establish a sepa- 
rate Chapter providing a distinct set of guidelines for dealing 
with status offcndcrs. The Court should direct its efforts to 
ensure that both the child and the family receive senices to 
remedy the problems brought to the court's attention. The 
court should limit any use of detaining offenders in secure 
juvenile detention facilities to very specific and constructive 
purposes and only when other less restrictive alternatives to 
detention have been attempted and are not feasible. 

KRS 630.010(3) states that detention IS to be used ONLY 
when other less restrictive alternatives have been attempted 
and were not feasible. KRS 630.120(3) states that the court is 

under an aflinnativc duty to first dctcmiinc that all appropriatc i 

rctncdics have bccn considered and cxhaustcd to assurc that 
thc lcast rcstrictivc altcrnativc has bccn utilized. Evcn whcn 
thc lcast restrictivc altcrnativcs have failed. dctcnrion is not the 
next stcp. but rather commitment to the cabinet in order to 
provide community based and non-secure placement to 
achieve treatment is the propcr remedy."' 

Chapter KRS 630 mandates that the least restrictive alter- 
native must be utilized. The definition of the "least restrictive 
alternative" is found in KRS 600.020 (31 ). 

"Least restrictive alternative" means. except for pur- 
poses of KRS Chapter 635. that the program devel- 
oped on the child's behalf is no more harsh. haz- 
ardous. or intrusive than necessary: or involves no 
restrictions on physical movements nor requirements 
for residential care except as reasonably necessary for 
the protection of the child from physical injury: and is 
conducted at the suitable available facility closest to 
the child's place of residence. 

Also. the juvenile court must determine that all appropriate 
remedies have been considered and exhausted." The court 
should not shirk this vital duty by imposing other remedies. 
Detention flies in the face of the primary objective of the 
juvenile code in providing txatment within the least restrictive 
alternative contrut.'" 

The Children's Court Centennial Co~nmunications project il- 
lustrates the reasoning behind keeping children out of instim- 
tions and utilizing only the least restrictivc alternative. Some 
of our most productive members of society are led astray as 
youth and may become entangled in the juvenile justice sys- 
tem. incidental brushes with more serious offenders can lead to 
increased participation in delinquency.2q 

The legislature intended that any punishment that was ordered 
by the court be minimal. comport with the ten day limitation. 
and that the least restrictive alternatives be attempted and 
affirrnati+-ely considered by the court before any use of punish- 
ment is inflicted on a status offender. 

Long term detention of status offenders who are  in con- 
tempt of court is a practice violating the policy objectives 
of the Juvenile Justice and Delinquency Prevention Act. 
The JJDPA was designed specifically to correct the 
widespread abuses and deficiencies in state juvenile justice 
systems. States that participate in the program receive funding 
for projects that are consistent with the three major objectives 
of the Act: the removal of status offenders from secure deten- 
tion. the separation of juveniles from adult offenders in jails or 
other facilities. and the provision of essential due ~ ~ process 
prorccrions to children in the juvenile justice system.'" States 
that fail to demonstrate substantial compliance with the re- 
quirements of the Act become ineligible for continued funding. 
In past years, Kentucky has been one of only two states in the 
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nation to lose a large proportion of its federal funding due to its 
non-compliance with the JJDPA. Kentucky has just recently in 
the past year come back into compliance with the JJDPA and 
become fully eligible for 100Y0 of all JJDPA funding." How- 
cvcr, in ita 1999 Rcport to the Governor and General Assembly 
the Kentucky Juvenile Justice Adv~sory Co~mnittee stated that 
even a small increase in the number of stalus offenders de- 
tained could result in funding losses to Kentucky. '- 

JJDPA's requirement that statu:, offenders be deinhtitutional- 
ired came from policy reasons identical to those articulated in 
the Official Corrunentarq of Kentucky's Juvenilc Code. The 
purpose of utilizing the least restrictive alternative is that 
institutional confinement is neither appropriate nor necessary 
for the successful treatment of status offenders. The federal 
program dccelopers believed that local community programs 
are far more cost effectibe than large impersonal institutions 
located far from the child's home eomtllunity and can better 
tailor local programs to the unique characteristics of each 
co~nmunity's youth population.7' Most importantly. the leg- 
islative history of the federal Act receals tlic dral'tcrs grave 
concerns of the danger to status offenders in confinement \rich 
more problematic juvenile delinquents." 

The Act further assumes that children should remain with their 
families o r  in their communities whenever possible. The 
drafters of this 4 c t  had such serious concerns about the hol- 
stering of large institutions with JJDPA funds that it prohibited 

. . 
i.lDl'>i tunjs rronl suppuiil~is >uLli k ~ i > i i ; t ~ ; , ~ ~ i ; . > .  A;.; .if:: 
matively required that each state receiving JJDPA funds 
demonstrate .'substantial compliance" (759b compliance) with 
the de-institutionalization requirement.:' 

SUMMARY 
Detention of status offenders is contrary to the legislat~\c 
intent and the plain meaning of KRS 630.100 and KRS 
630.070. It is also contrary to the broad policy objectives o f  
the JJDPA and jeopardizes Kentucky's participation in this 
federal funding. Kentucky has a history of violating the JJDPA 
requirements for deinstitutionaliration of status offcnders and 
this has. in the past, contributed to the loss of funds that 
Kentucky recently experienced. For these reasons. even those 
courts that find value in detaining status offenders when a 
contempt finding is issued need to cease exceeding the ten-day 
limit.* 

For  a copy of a brief and  supporting appendices tha t  sets 
forth the  reasoning and  citations provided in this article, 
contact Suzanne A. Hopf a t  the  Department of Public 
Advocacy, Frankfort ,  KY. (502) 564-8006 (ert.  284) or  a t  
shopf~maiI.pa.state.ky.us 

Suzanne Hopf is an Assistanr Public Advocate fop the De- 
partment of Public .4dvocucy in Frankfort, Kentucky, and 
teaches as visiting faculty at the University of Louisville and 
as adjunct faculty a; Spalding C'niversity in Loui.sville, Ken- 
tucky. 

- See Jan C.  Costello & Nancy Worthington. Incurcerufing 
Stutli.~ Offnderr: .4nempfr fo Circumvent the Juvenile Ju.stice 
.4ntl Drlinquenq Prevention Act. 16 H A K V .  C.R.-C.L. L. 
RI-v.  41 (1981). 

Official Commentary to Juvenile Code, 1986. 

Juvenile Justice and Delinquency Prcvent~on Act. 42 U.S.C. 
$ 5  5601-5640 (1976 & Supp. 111 1979). 

" Juvenile Justice and Delinquency Prevention Act. Pub.L. No. 
96-509. YJ Stat.2750 ( 1980). 

" KY. Rkv. SAT. 3 630.070 (blichie 1999). 

' "  In re Ann. 5 2 5  A.2d 1054. 1057 (Md. 1987). 

I !  
'1Vaybum v. Schupt: 365 N.Y.S.2d 235 (N.Y.App. Div. 

, .-. , , ,>,  ,{:iL pL,<,<l ,,:;pLc f,;;;)!:, ::-.L;:: !!\ ;L]::;vh ,:r-,!p:>,,.>!<. 

may not be used as a subterlbge to extend thc time the juvenile 
rnay be otherwise detained prior to fact-finding or disposi- 
tlonal hearing). 

I' State c Ju l~a  S.. 719 P.7d 449 (N M. Ct. App. 1986) 

i ' 1 This case was held not to be moot even though the child 
had already sewed her sentence. 

i SCV (11.~0 Dept of Juv. Justice v. S.W. & MW:. 647 So.2d 
1055 (Flu. 1955) (adjudication of  CHINS for contempt of 
court as delinquent on the basis of contempt finding and then 
ordering the111 into detention for failure to attend school vio- 
latcs state sttatutes limiting detention and punishment). 

State ex re1 Harris v. Calendine, 233 S.E.2d 318, 324 ( W  I 1977,. 

I * State ex re1 Harris v. Calendine, 233 S.E.2d 3 18, 324 (W. 
Va. 1977). 

I Y  See Jan C. Costello & Nancy Worthington, Incarcerating 
Status Offenders: Attempts to C~rcumvent the Juvenile Justice 
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And Delinquency Prevention Act. 16 HARV. C.R.-C.L. 
L. REV. 41, 58 (1981). 

'' KY. REV. STAT. 8 630.010(4) (Michie 1999). 

" W.M. v. Statc, 437 N.E. 2d 1028 (Ind. Ct. App. 1982). 

" In re R~cardo A,, 38 Cal. Rptr. ?d 586 (Cal. Ct. App 
1995). 

24 State v. Aaron D., 57 1 N.W. 2d 399 (Wis. Ct. App. 
1997). 

' k y .  REV. STAT. $ 630.010(4) (Michie 1999). 

'Tee KY. REV. STAT. 630.120(5)(a) & (b) (Michie 
1999). 

.. 
- SeeKY. R E V .  STAT. S: 630.120(3) (Michie 1999). 

28 
See In re the Interest of Stacey R,. 428 S.E.2d 869 

(S.C. 1993) (least restrictive alternative must be shown to 
have failed before the child can be placed in detention) 

29 
See J. Zicdcnbere. 1'. Schiraldi. T .  Rowland. er al.. 

Second Cl~unces, The Children's Court Centennial Com- 
munications Project, (1999) 

30 Juvenile Justice and Delinquency Prevention Act, 42 
U.S.C. $ 5  102, 223(a)(13) (1976 & Supp. I11 1979). 

32 Id., at p. 14 - 

33 SENATE COMMI.I.IEE ON THE JIJOICIARY, 95th CONG., 1st 
SESS., JUVENILE JUSTICE AMENDMENTSOF 1977. S. REP. NO. 
165, at 33 (1977). 

34 123 CONC. REC. S4. 236 1977) (remarks of Sen. Bayh). 

35 Juvenile Justice and Delinquency Prevention Act, 42 
U.S.C. $ 5  102, 223(a)(12)(B) (1976 & Supp. I11 1979). 
(requiring that facilities (1)comport with the requirement 
that they utilize the "least restrictive altemat~ve" setting, 
and that (2) the facilities be in reasonable proximity to the 
family and the home communities of the juvenile). 
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PLEA AGREEMENTS: I combined with trust in the attor- 

WORKING WITH CAPITAL DEFENDANTS ney" intentions often results in a 
successful plea. 

Dynamics: The Client 
and the Team 

Time 
Spending time with the client and the client's family is the most 
important component of plea negotiations. It provide\ the 
framework of a relationship betu-een the client, his family and 
the attorneys that becomes the context within which the cliont 
can make a decision to save his own life. Much of the time 
initially spent with the client may seem frivolous or  futile 
because it is devoted to topics far outside the realm of kcgal 
issues: "How 'bout them Cubs'!" as one lawyer oft repeats. Yet. 
time speaks to clients ~vherc words fail. Time allows the client 
to "test" the lawyers. Many client behaviors arc tests silently, 
administered to unwitting attorneys -- testa of co~nnutnlc'ut. 
intelligence. skill. co~npassion. etc. Clients Jrs impairpd in 
many ways, especially with regard to relationships. Their child- 
hoods left them unable to believe that anyone would consis- 
tently and sincerely act in their interest. The only way they can 
learn to trust is to watch what their attorneys do over time. 

Time allo~vs the story to <merge. Man); tinkes a plea come3 only 
..&.-.1-. - 1 :  - , . . , . - - I . . ,  .,. .-.-... + ,.-,.. . . !::;>!,:., .;c::.: , , ' , , .  - -  .. 

,,'L -,..... '.<.-'.... b .... I)., . . . I  ;. , .. ... , 

suffering. This requires that he fully narrate his atoly. At- 
tempting to put into words what has only been a hollow 
sensation of  pain and confusion allows thc cl~ent  to undcrsta~id 
somc of his experiences and assuage his shame and giiilt. 
Rarely does the story come out all at once. It is told by 
teaspoons. a slow ebb and flow of images and words. Listening 
to the story is perhaps the greatest contribution made by 
attorneys and other team members. Good listening takes time 
and skill: it involves the ability to hear without judgment. 
relinquish control, and allow the other person to struggle out 
loud with his demons. Often the client doesn't know the causes 
of his own pain. Educating him and providing hiin the means to 
understand the sources of  his contiision and his beha\ior are 
important. Creating a space for the client to observe his inner 
world can reduce his self-loathing and develop the seeds of 
self-worth, which in turn gives him prnnission to live. 

It is imponant to think about who comprises the team. Typi- 
cally, the nucleus of a capital team includes counsel and 
co-counsel, a phase onc investigator and a mitigation conaul- 
tant. It is essential not to forget that the client and his family 
also are important members of the team. even when they are 
impaired, ditficult to work with or resistant to the rest of the 
team's best efforts. The client's and his family's roles must be 
made explicit early on in the team building process. They 
must be helped to understand that the primary goal 1s to save 
the client's life and that they are the most important people in 
that process. All along the way the mantra, '-\'hat are your 
thoughts'?" should be repeated to the client and his family. 
The rapport that is created by including the client and h ~ s  
family later can becoinc the currency with which 1112 pled is 
negotiated. 

One of the most common traits seen among capital defendants 
is thc compulsion for self-defeating bchavior. The ability to 
"snatch defeat from the hands of victory" pt'rnlcates in(].;[ 
aspecrs of the client's personality and relationships. Thi\ 
uiicil i i idu~l '~a~s  ah ~ I L I , I I I I ~ . '  I $ I ~ I C I I  I I ~ C A I I S  I J I ~ I ~  [iic L l ~ c i j i  

mentally and emotionally divides the team into categories of 
"good" and "bad," and attclnpts to develop aligmncnts w ~ t h  
whotneber he perceibes as  "good." These categories can 
change daily. resulting in drastic changcs in the c l ~ m t ' s  behav- 
ior toward Larious team members. Along with primitive 
"black and \vhite" thinking comes the propensity to blame. go 
on irrelevant tangents. and attempt to co-opt team members 
into fault-finding with each other. Nothing undermine the 
team's efforts to effictively resolve the case Inore quickly than 
the client's -- and his family's -- unconscious divisivenc?~. 
There is often an increase in splitting and other self-defeating 
behaviors as the case con~cs  to closure. Miscommi~nicationz. 
tension and conflict within the team are generally diagnostic 
of the client's ambivalence and anxiety and should handled 
irmnediately. 

The client needs to know that the attorneys didn't just throw up I The Client's Wounds: 
their hands and rive up. He must know that the plea resulted Trauma and Decision Making - 
from hundreds of hours of  painstaking investigation and analy- 
sis of the case. This entails following up on each "lead." -- no 
matter how pointless it may seem -- and discussing with hirn 
every avenue that could be pursued. regardless how irrelevant 
these efforts may appear to the rest of the team. Discussing 
issues over time allows for repetition of facts and concepts that 
are obvious to the attorneys, but which the client may not be 
able to grasp without hearing and having explained to him 

- 
It must be assu~nud that the clieut is emotionally and intellec- 
tually impaired. Moat of  the damage is done in early child- 
hood. There is no end to the horror that is visited upon our 
clionti: They are rejected. abandoned. beaten. \crually 
abused. degraded. starved. forced to submit the~nsel \ei  to 
unspeakable humiliation. and isolated from sources of  >upport 
and solace. This d isn~pts  their developlnent and causea them 

- .  
many times. An understanding of why the case is unwinnablc. , ( ~ ~ ~ V , ~ , ~ , , C Y I ~ U O  pctw .;.'I 



THE ADVOCATE Volume 22, No. 2, March 2000 
---- - . ~- ~ ~ -- - ~ - 

iC'o,>ri,wed / Y O , ~  pug? 3 I )  

to re-enact ,throughout the course of their lives what they 
experienced as children. Nowhere are the effects of  trauma 
more evident than in the client's consistent inability to make 
decisions in his o \ m  best interest. Obviously, if the client were 
a good decision-maker he would not find his way to us. 

Clients generally use very primitive thinking. They see the 
world in broad contrasts: Lifc is "either;or." not "both'and." 
Thus. they adamantly demand to "free me or fry me," and see 
any attempt to tind a middle ground as a form of betrayal. 
Their limited ability to reason effectively and know who and 
bvhcn to trust rcnders the usual approaches used by attorneys 
ineffective. 

While clients cannot think well under any circumstances. 
increased stress causes further regression, which is why they 
can bcco~ne completely irrational at the most critical junctures. 
Therc is little that can he done to repair devclopmentai dam- 
age. ttowcver, the teatn can be mindful of how the client 
responds to stress. observc patterns in his thinking. and tind the 
\bays that hc can save face and honor important relationships. 
Xlobt important is the capacity of the team to reduce and help 
the client modulate his response to stress. Unrelenting stress 
during childhood caused him to remain internally aroused and 
hypervigilant. He sees dangcr where it doesn't exist. He alter- 
naLes bcnveen acting out and shutting down. He doesn't under- 
stand his body or  his emotions. Making the relationship with 
the tcam as cafe a place for the client as possible is one of  the 
beat uicnn\ to nuwage h ~ s  stresa. Safety translatcs into pre- 
dictability. patience, and benevolence. It includes demonstrat- 
ing reasoned responses and systematic probletn holving skills. 
O v ~ r  time. the clie~it may become less anxious and therefore be 
ablc to use more complex thought. 

Because the client's thinking is so impaired and he is under so 
much stress. "reasoning" with him -- e.g. laying out the facts 
and presenting a "case" -- may not be an cf'fective means of 
arriving at a plca agreement. Somctimes a different tack is 
necessary. lnstcad of  explaining to the client why the case is 
unuinnable and why a plea is his best option. try having him 
explain the case to the attorneys (without fear of being cross 
examined). and h o u  a decision to go to trial is consistent with 
who he i>  and how he wants his life to be. Somctimes the 
process of  talking slowly and calmly. and eliciting his view on 
a varier? of matrers cnables the tcam to identify hidden fears 
and an underlying agenda. Once the real issues are uncovered 
they can be rc-interpreted in light of a plca. A client often 
accepts a plea when it is no longer seen as inconsistent with the 
ways in \vhich he defines himself 

The "51%-49%" Rule 

enccs of  being cajoled, coerced o r  pressured into doing things 
he didn't want to do  or  didn't have the capacity to understand. 
When the client feels pressured he often "polarizes:" i.e. he 
starts to see the battle as  "you against me" instead of "me 
against the state" or "me against myself." When the client is 
more concerned with not getting pressured into taking a plea 
than he is with saving his own life it is usually timz to step back 
and release the tug-of-war rope. Here the balance of effort 
should be switched so that the client is doing at least 5116 of 
the work. Occasionally it is uscful simply to say. "I'm really 
not sure what you're going to do. You have a tough decision 
to make. You have all the tools and resources necessary to 
make that decision and I know you will d o  not only what is in 
your best interest. but what is in thc best interest of  your 
children (wife. etc.). I am honored to have worked with you 
and to have been a part of  this proccss Lct me know how I can 
help you." This can have a powerful paradoxical effect on the 
client. Once he is free of the evternal pull. he is left with his 
own thoughts and with his anuiety. He can now turn his 
attention away from his attorneys and deeply consider whether 
he wants to roll the dice with his own life When he knon.s it is 
his decision. he is free to make it. 

Please feel free to contact Rick Kumnren at (31 7) 236-0400 
or Lee Norton at (850) 681-9357 i f y o u  have questions or 
want to discuss these topics further. 

~ ~ ~- ~ - ~ . -- ~- ~- ~~ . ~~ - 

3 Aspects of Relief: Must, Can, Should 

The relief requested should be wit ten in at least three parts. 
I The motion should request: a remedy which it would be error 
to deny. a remedy which can be granted, and a remedy which 

I aims for a more "perfect" level of justice but which will not 
be granted under the current state of the law. I t  is important 
that the prayer for relief state that the alternative requests for 
relief are lesser acccptablc alternatives for relief. Requesting 
relief in this comprehensive inanner takes advantage of the 
established law as well as the developing law. Since the 
prosecution often does not or  even cannot appeal the relief 
granted by motions. the body of  existing case law is never an 
accurate measure of the relief that may be given in response 
to motions and basing motions on existing case law alone is 
simply inadequate representation. Almost every motion 
should request. and anticipate use of. an evidentiary hearing. 
Creativity in the type of relief requested, as  well as the 
quality of the evidence supporting the relief requested. may 
often be decisive in bringing about favorable results. 

Nobody likes to be pressured into anything. It deprives a 
person of his or  her dignity. There sometimes comes a point in 
a case when the ream is working too hard. assuming too much 
responsibility. and is replicating the client's childhood experi- 

............................................... 
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I How to preserve objections to jury 
from DPA's Appellate Division rKaCTICE instructions after Bentley 

Ask for a directed verdict due to insufficisnt 
evidence. and also object to giving an instme- 
tion on that offense due to insufficient e \ ~ -  

dence. State that if the court insists on instructing on that offense over your objection, your tendered instruction is the version that 
should be given. Absolutely. continue to tender written instructions. You can print at the bottorn of any tendered ioatmction on 
unwanted offenses that by tendering rhis instruction. defendant in no m y  waives his objcctiuns to in\truct~ng on that ot'fense 

Don't tell a client the appellate lawyer will get you a copy of the record 

Our clients have a right to the record on appeal, but thc Kentucky Supreme Court has interpreted that rieht \,cry narrowly. 
Appellate courts will provide the clienr's appellate l a v e r  a copy of the record, but only as a loan. And since DPA does not ha\e  
h n d s  to make additional coples to send clients. our clients can only get thcir own personal copy of their trial rccord by contacting 
the appropriate circuit court and paying for it. Video tapes are w i c a l l y  $15 apiece. and the cost per paec of ~vritti'n ~nntrrial\ 
varies. Fayette County requires individuals to use a copy machine in the clerk's office and charges 23 cents per page. 

Don't go "off the record" 

Do not discuss your client's case with the court "off the record." It is difficult to imagine a situation in ~vhich 
this practice would be advantageous to your client, and very easy to imagine many situations in which i t  
would hurt your client's appeal due to lack of preservation. Anything important enough to talk about with the 
court is important enough to be on the record. 

If you are somehow forced into an "off the record" conversation with the court, be sure to recount the 
conversation "on the record" at your earliest opportunity. Check to be sure the video tape is running. or a 
court reporter is present, during proceedings in chambers. 

How to Photocopy Newspaper Articles 

Whenever you include newspaper articles in the record. please follow these basic rules to make sure your 
articles 1) will not be totally disregarded, and 2) will pack the maximum punch. 

Prior to copying, cut all articles to fit 8 % by 1 1 paper, e\en if this means using extra pages. Include the stot-y 

headline, and include some indication of what page the article was on. To indicate a front page story, cut out 
the name of the paper from the top of page one, and include that along with the date, setting out the article 
underneath. Include all of the article. Always include the date. 

Susar? Balliet, Apprnls 



THE 

Illinois v. Wardlow 
120 S.Ct. 623 

This is a case of exceptional 
importance. It have 
n~arked a turning point in 
the decline in the protee- 
tion5 provided by the 
Amendment. It have 
indicated that the Court was 
bccoming more sensitive to 
the rights of minorities and 
the Poor as they bump up 
against the police in the War 
on Drugs. It did neither of 
those things. Rather. it is a 
case that continues to define 
the the police 

and citizens, particularly citizens in our poorest neighbor- 
hoods and largest cities. It is one that continues to expand the 
power of the police to search citizens, especially their persons, 
with little suspicion that the citizen has engaged in wrongdo- 
ing. It is one that raises the inquiry whether minority groups 
&. J ,, -" ., ci,t,~iliari). juitiliizs Zdii  br\ 1~0dtd fdifi). by our P O ~ ~ C C  

and within our criminal justice system. 

This case arose out of Chicago. 4 police cars were driving in 
a caravan into an area known for heavy narcotics trafficking. 
The purpose of the trip was to investigate narcotics traffick- 
ing. officers Nolan and Harvey saw Wardlow with an opaque 
bag in his hand. Wardlow fled, and Nolan and Harvey 
foll~wed. eventually cornering him. A pat-down search was 
immediately conducted, and a gun was discovered in the 
opaque bag. Wardlow was arrested. 

Wardlow's conviction was reversed by the Illinois Appellate 
Court, who held that Nolan did not have an articulable suspi- 
cion when he stopped Wardlow. The Illinois Supreme Court 
agreed, holding that sudden flight in a high crime area does 
not rise to the level of an articulable suspicion sufficient under 
Tern. v. 0hio. 392 U.S. 1 (1968) to justify a stopping. The 
Court held that when onc is stopped. the citizen has a right to 
"decline to answer and simply go on his or her way, and the 
refusal to respond, alone, does not provide a legitimate basis 
for an investigative stop" The Court further observed that 
flight may simply be an exercise of this right to ''go on one's 
way," and thus could not constitute a reasonable suspicion. 

The United States Supreme Court granted Crete, and reversed 
in an opinion written by Chief Justice Rehnquist. The Court 
founded its decision on Terry v. Ohio, 392 U.S. 1 (1968). In 

-- ~- .- 
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so doing, the Court also minimized the standard used for Terry 
stops. The Court reaffirmed that a "'reasonable suspicion' is 
a less demanding standard than probable cause," and more 
significantly stated that a reasonable suspicion "requires a 
showing considerably less than preponderance of the evi- 
dence." 

The Court stated that the nature of a 
high crime is a factor in the reason- 
able suspicion calculus. Being in a 
high crime area does not in itself 
suffice. However, "officers are not 
required to ignore the relevant charac- 
teristics of a location in determining 
whether the circumstances are su%- 
ciently suspicious to warrant hrther 
 investigation^ 

The second factor considered by the 
court was flight. 'g~eadlong flight- 
wherever it occur+-is the consum- 

act of e\.asion: it is not neccs. 
sarily indicative of but it 
is certainly suggestive of such." The Court considered flight 
in a high crime area to be sufficient under the totality of the 
circumstances to constitute a reasonable and aniculable suspi- 
cion to justify a rerT in this case. 

 he court did not po as far as requested by the Stare nf 

Illinois. The Court rejected the State of Illinois3 request for a 
bright line mle that would have allowed for a detention of 
anyone who fled at the sight of a police officer. Obviously, 
that would have been an even more potent weapon in the 
war on crime, 

In a remarkable statement, the Court acknowledged that inno- 
cent people can be effected by their decision. "Terry accepts 
the risk that officers may stop innocent people. Indeed, the 
~ o u r t h  Amendment accepts that risk in connection with more 
drastic police action; persons arrested and detained on proba- 
ble cause to believe they have committed a crime may turn out 
to be innocent," SO much for the law going out of its way to 
protect the innocent even at the risk of the guilty going free. 

r b e  of the chief justice was joined by justices 
~ ~ ~ ~ d ~ ,  scalia, o~comor, and -ihomas. justice stevens 
~ o t e  a dissenting opinion, joined by Justices Souter, Gins- 
burg, and Breyer. This opinion applauds the majority opinion 
for rejecting a per se ,.,,lc that flight upon seeing a police 
officer suffices for a rerT stop, 

However, the dissenters disagree with the judgment of the 
Court regarding whether the totality of the circumstances in 
this particular case constituted reasonable suspicion. The 
dissenten were not impressed with the fact that Wardlow's 
flight had occurred in a high crime neighborhood, ~h~ 
dissenters state that weven in a high 
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unprovoked flight does not invariably lead to reasonable suspi- 
cion. On the contrary, because many factors providing inno- 
cent motivations for unprovoked flight are concentrated in high 
crime areas, the character of the neighborhood arguably makes 
an inference of  guilt less appropriate, rather than more so." 

In the end. the Court continued to place its thumb heavily on 
thc side of  law enforcement and the policc. Under this deci- 
sion, the police will be able to make a Tern. stop of virtually 
anyone they want. no matter the pretext. In a long line of  
cases from Ter~?. through I$'17i.m and now to A'urilluw. the 
Court has allowed the police to confront citizens on the street3 
and in their cars. to frisk them if they can articulate some sort 
of  public safety need. to scarch them and their cars if some- 
thing is discovered, and all the while to ignore any proof that 
the search and seizure is pretextual. The evidence continues to 
mount that dri\-ing while black is a crime in this countly. The 
evidence continues to mount that confronting black street 
gangs is sufficiently valuable to continue to acquiesce to the 
long, sad decline of  the Fourth r\mendment. 

EIulrrielwood v. C'oarnron weultlt 
1999WL 1262099 

(Ky. Ct. App. 1 1!12,99) (Not yet final) 

The question is posed as follows by the Court: "May a police 
officer make n \varrantless seizure of contraband which has 
been inad\crtently discovered, in plain view. by a firefighter 
during the Icpitimate performance of that firefighter's duties'!" 

Hazeluood experienced a house tire in his kitchen in 1998. 
Whcn he and a police officer \\-ere unable to put out the fire. 
the fire department was called. :\fter the fire was taken care of. 
the firefighters inspected the house to ensure that thc fire had 
not sprcad. While doing this. a firefighter discovered mari- 
juana in a kitchen drawer. The police of iccr  was called back 
into the house. and he seized the marijuana. and eventually 
after Harclwood gave his consent. a large amount of marijuana 
was seized. Hazelwood was charged with trafficking in mari- 
juana. His molion to suppress was overruled. and he cvenru- 
ally was convicted and sentenced to 5 years in prison. 

The Court of Appeals aftinned the trial court in an opinion 
written by Judge Dyche and joined by Judges Gardner and 
Knox. The Court first noted that firefighters "may enter a 
burning building to extinguish the tire without having to obtain 
a search warrant," citing i l f ichi~un 1,. Tyler. 436 U.S. 499 
(1978). Further. oncc the firefighters were on the scene 
engaged in their job and they come upon contraband inadver- 
tently. "they are allo\ved to seize the items or  material. That 
initial inhusion being legitimately made. it is not unreasonable 
for a police officer to be called in to make the acn~al  seizure." 

The Court took pains to note that this holding is limited. .'The 
firefighters must be legitimately on the premises; the discovery 
of the evidence or contraband must be inadvertent: the police 
must enter only upon request of the fircfighter; the seizure must 
be limited to the evidence or  contraband in plain view, and 

inadvertently discovered by the firefighter; no further search or  
seizure is performed; and the seizure is accomplished within a 
reasonable time." Because all of  these limitations were met in 
this case, the trial court's ruling was affirmed. 

United States 1.. Harris 
2000 WL 125810 
(6Ih Cir. 1128100) 

The Sixth Circuit has issued a case which demonstrates the 
proper use of  a T e r n  stop. In this case. a Mansfield. Ohio 
police officer was responding to citizens' complaints about 
trafficking in drugs In their neighborhood. He began to watch 
a particular "purported crack house" u-hen he saw Harris 
walking "erratically" near the house. bend down and remove 
something from his shoe, and cup something in his hand. He 
also had one pant leg rolled up. which he ~vould later testify 
was "a conunon street sign that a person is holding or dealing 
drugs."Based upon thesc obsenations. the officer stopped 
Harris. Harris indicated that he was going to his cousin's 
house. hut declined to zive h ~ s  cousin's name. Thc officcr - 
asked him to move his hands a\\ay frcmn his body. but Hal~ih 
refused. He then told Harris he was going to pat him down for 
weapons, but Harris told him he would not allow that, A 
struggle ensued. and eventually once back-up arrived. Harris 
was subdued. A weapon and 3.056 grams of  cocaine were 
discovered. 

Harris moved to suppress. saying that the stop was illegal 
under jet-i:~'. Har r~s  positlun walr th~t his actions were all 
innocent. He relied upon B~,ontz c.. T<J.YU.Y. 443 U.S. 47 (1979) 
where Brown u a s  arrested for failing to identify himself 
There. the "Supreme Court reversed the defendant's conviction 
tor violating the statute because it found that thc officers 
lacked any reasonable suspicion to believe that the defendant 
was engaged in or had engaged in criminal conduct. and 
therefore the officers' scimre of  the dcfendant violated the 
Fourth Amendment." Finally, Harris claimed that the officer 
had seized him based solely upon his suspicion that he was 
intoxicated, and that oncc that was belied. the officcr had no 
right to continue to hold him. The district court overruled the 
motion to suppress, and Harris was tried and convicted. Hc 
appealed. 

The Sixth Circuit. in an opinion by Judge Keith. and joined by 
.Judges Daughtrey and Moore, affinned the district court. The 
Court acknowledged that each of Harris' individual acts were 
as consistent with innocence as with guilt. but that "when 
viewed in the aggregate. we agree with the district court that 
Officer Snavely reasonably concluded that criminal activity 
may have been afoot." The Court relied upon United States L'. 
Sokoiuw. 390 U.S. 1 (1989), "where it held that a series ofacts. 
each of which is consistent with innocent behavior. may when 
taken together, amount to reasonable suspicion." The Court 
asserted that "what constitutes reasonable suspicion is heavily 
dependent on the facts of each case and does not lend itself to 
precise categorizations within the case law." Based upon all of 

(Cotzrinurd on page 36) 



THE ADVOCATE Volume 22. No. 2. March ~ n n n  

the aggregate facts. the Court agreed with 
the district court that the officer had a 
reasonable suspicion that criminal activ- 
ity was afoot at the tlme he stopped Har- 
ris. 

The Court further distinguished Bruwn. 
saying that "Brown presents a stark con- 
trast to the instant case. where Off~cer 
Snavely testified that his suspicions were 
aroused by Harris's actions and manner- 
isms. as well as the mysterious items 
Harris removed from his shoe or sock 
which he appeared to be counting as he 
walked along." This was contrasted to 
Brown, which featured a "classic exam- 
ple of the 'unparticularized suspicion or 
hunch' warned against in Ten)." 

Girted Stare v Dlce 
20n0 WL I 0607 
(6Ih C'ir. 1/6/00) 

The police here obtained evidence that 
Dice was growing marijuana, so they got 
a warrant. However, when they executed 
the warrant. they forgot the rules of 
knock and announce. Instead. they 
knocked on the door but did not give the 
- ,  ,~~,d:"y: ~, ?n p i  t ..'3:n*.-. ~ ...,,,,, ,. 3. 
They kicked the door in. and found 1900 
marijuana plants inside. 

Dice moved to suppress the evidence. 
and this motion was granted by the dis- 
trict court. The Sixth Circuit affirmed the 
district court. The Court rejected the 
position of the State that the evidence 
should be admitted because the police 
had obtained a warrant and had knocked. 
saying that this should avoid the applica- 
tion of the exclusionary rule. The Court 
further rejected the State's position that 
there was an independent source apart 
from the illegality. The Court held that 
the exclusionary rule should apply pre- 
cisely because waiting for a response 
following the knock was an important 
pan of the knock and announce rule. 
"[K]nocking without properly waiting for 
admittance contravenes each of these 
three interests as much as if the knock 
had never taken place at all." The three 
interests of the knock and announce rule, 
the Court reminded, are to reduce the 
potential for violence, to avoid the de- 
struction of private property, and to pro- 
tect the privacy of residents.+ 

~ 

4 Lovel.cc v. CommwmwM. 522 S.E.2d. 856 (Va. 11/5/99), The Virginia 
S u p m e  COW has tbl a pcdedan may not be Beaffhed ineidew m the 
derendon of soexoss wbo oaaoot be arrested. The Coun used the rationale of 
K M W h  v. low,  525 U.S. 113 (1998), which held that a Eearcb incident to an 
acre$ cliimot be conducted for an offense during which the officw intends to issue 
a c i m h  rather timaeffect aa arrest. 

5 .  The Drab lJ&&y taa Review (47 Drake L.R. 833) features o lenmt given 
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'Upcoming D P A ,  NCDC, NLADA & K A C D L  Tducation 
** DPA ** 

28th Annual DPA Education Confer- 
ence; Covington, KY; June 12-14,2000. 

ZOO0 Death Penalty LPI, Kentucky 
Leadership Center, Fanbush, KY; 
October 15 - 20,2000 

NOTE: DPA Education is open only to 
criminal defense advocates. 

For more information: 
http://dpa.state.ky.us/train/html 

................................... 
** KACDL ** 

KACDL Annual Conference 
Covington, KY, November 17,2000 

*******************a*************** 

** NCDC ** 
NCDC Trial Practice Institutes, 
Macon, Georgia - June 11-14,2000 
and July 16-29,2000 

The application deadline has been moved to 
March 15,2000. Please notify NCDC if your 
address has recently changed. 

** NLADA ** 

Life in the Balance 2000, (with the 
cooperation and support of the ABA 
Death Penalty Representation Project, 
www.probono.net) Hyatt Crystal City 
Hotel, Arlington, VA, March 25-28, 
2000 

NLADA Defender Advocacy Insti- 
tute, Dayton, Ohio, June 1-6,2000 

Defender Leadership & Manage- 
ment Training, Washington, DC, Oc- 
tober 28-3 1,2000 

NLADA 781h Annual Conference, 
Washington, DC, November 29 - 
December 2,2000 

Appellate Defender Training, New 
Orleans, LA, December, 2000 (TBA) 




