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Violence as a way of achieving racial justice
is both impractical andimmoral. It is impracti
cal becauseit is a descendingspiral endingin
destructionfor all. The old law of an eye for
an eye leaveseveryoneblind. It is immoral
becauseit seeksto humiliate the opponent
rather than win his understanding;it seeksto
annihilate rather than convert. Violence is
immoral becauseit thrives on hatred rather
than love. It destroyscommunity and makes
brotherhoodimpossible. It leavessociety in
monologue rather than dialogue. Violence
ends by defeatingitself It createsbitterness
in the survivorsandbrutality in thedestroyers.

Dr. Martin LutherKing, Jr.
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DEFENDER FUNDING
The2000 GeneralAssemblyhaspassedthe state’sbudget
for the next two years,and thePublic Advocate highlights
its affect on defenders.

ON OUR COvER: ANNUAL CONFERENCE
DPA conductsits 28th Annual Conferencein Covington,
Kentucky. This programoffers a wide arrayof informa
tion, educationand practical workshops. Tony Natale
will help us learn how to work with stateanddefensecx-
pensand the art of cross-examiningexperts. Dr. Bruce
Frumkin will teachus new skills in evaluatingthe volun
tarinessof waivers. There will be sessionson the new
laws passedby the 2000 GeneralAssembly,the latest in
juvenile litigation and forensics. Specialsessionson capi
tal mitigation from ManetteZeitler, using a community
specialist in a capital caseby Charles See and forensic
mental health in a capital caseby Jim Clark will be of
fered. Bob Walker will conducta workshopon the meth
ods,skills and art of interviewing. Therewill be a review
of caselaw,ethics sessionsand domestic violence. Dis
trict Judge Marty Sheehanwill tell us about the recent
DUI changes. Dr. Robert Fay will educateus on the
medicalaspectsof sex abusecases.Therewill be special
workshopsfor investigators,appellateattorneysand post-
conviction litigators. Larry Komp will conduct work
shopson 6th Circuit practice and post-convictionlitiga
tion. Ira Mikenbergwill educateus on persuasivelegal
writing and appellatelitigation. Court of Appealsclerk,
GeorgeGeoghegan,III will providepractical tips for liti
gating in the Court of Appeals. There will be a featured
presentationon the tensionbetweenadvocacyand profes
sionalism by JudgeCoffinan and Dean Burnett followed
by reflections from 3 criminal defense litigators, Bill
Johnson,JerryCox and Ernie Lewis.

As one of last year’s participantsobserved,"If you want
to becomeor remain a successfulcriminal defenseattor
ney, this is the place to come to get the latest tips, news
and ideas."

EdwardC. Monahan
Editor

CLtcefnat&errea
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The largestyearlygathering ofKentuckycriminal defenseadvocates.
OPEN ONLY TOCRIMINAL DEFENSE ADVOCATES

CONFERENCE INFORMATION
For more information, contactPatti Heyingat Tel: 502 564-8006or Email: pheyinfjJmaiLpastateky.us

Choosefrom Over50 LearningOpportunities

The focus of this summer’s conferenceencompasses
the art of balancing the roles of an "AggressiveWar
rior" with the studiedskills of an "AccomplishedBard"
and "Master Strategist." Forensics,the useof experts,
cross-examinationof expertsare areasthat will be ex

plored to aid defenseadvocatesin achievingthis bal
ance. Participantswill have the opportunity to receive
specific instruction in forensic sciences. Theseses

sions will be followed by presentationson how to
cross-examinethe state’s forensic experts. There will
also be special workshopson post-conviction,appel
late, juvenile and capital litigation. Sessionswill ad
dresschangesin the law madeby the 2000 GeneralAs
sembiy. Over 350 defenseadvocateswill conveneat
the largestyearly gathering of criminal defendersin
Kentucky which provides a splendid opportunity to
meet andassociatewith others representingclients ac
cusedor convictedof a crime. This Conferenceoffers

the greatestvariety of criminal defenseeducationop
portunities of any Kentuckycriminal justice CLE pro
gram. There are over 50 diversepresentationsfrom
thepragmatic to the cutting edgeto choosefrom based

on your individual needs! Our presentersare promi
nent Kentucky and distinguishednational profession

als.

Registration/Meals/Lodging

The deadline for registration is May 8, 2000.There
is a late registrationfee of $25. Cancellationsmust be
receivedby June 7, 2000. There is a $25 cancellation
charge. On-site registration is Monday from 12:00
noon in the London Lobby areaoutsideof the Houseof
Tudor Roomof the Drawbridgeinn, Ft. Mitchell, Ken
tucky. Check-in at the hotel is 2:00 p.m. on Monday.
Check-outis 11:00 am. on Wednesday.Our program
begins at 1:30 p.m. on Monday and endson Wednes
day at 12:00p.m.

Dinner on Monday; breakfast& lunch on Tuesday;and
breakfastWednesdayare included in the registration
fee. There will be dinner with the presentationof
awardson Mondayevening

KBA CLE Credits Including Ethics Credits

Lastyear, thisConferencewasapprovedfor 12.5 hours
ofCLE creditsfrom the KBA CLE Commission,in
cluding 5 hoursof legalethics.Weareanticipating
similar hoursto be approvedfor this year’sconference.
CLE approvalwill be soughtfrom anystateyou indi
cateon your registrationform.

/ ForensicsIssuesGenerally
/ Specific ForensicsSciences
/ Cross-Examinationof Experts
/ Fundsfor Experts
/ False Confessions
I ConsultingExperts
I NewLegislationfrom the2000 GeneralAssembly
I AdvancedinterviewingTechniques
I Advanced Mitigation
I U.S. SupremeCourt Review
1 Appellate Litigation
I Effective Preservation

.1 Ethics
1 Civil Contempt
/ Sex Defenses
I Litigating Your l’ CapitalCase
I Litigating JuvenileLaw Cases
/ PersuasiveDemonstrativeEvidence
1 Preservationof Rights in HabeasCases
I The Stateof Indigent Defenseby the Public Ad

vocate
I Advocacy& Professionalismby JudgeJennifer

B. CoffmanandDeanDonald L. Burnett,Jr.

OUR CONFERENCE THEMES AND PROGRAMS
Therewill beprogramsfocusingon the themeTheArt and Science ofAdvocacy and Forensics: Harnessing

the Myth and the Magic with an emphasison ForensicsandCross-Examination.Presentationsinclude:
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On Friday April 14, 2000, the KentuckyGeneralAssembly
approveda budget for 2000-2002. The budget compro
miseworkedout in the FreeConferenceCommitteepassed
both Houses by a big majority, includinga unanimousvote
in the Senate.

The work begun 18 monthsago with PD2I and the Blue
Ribbon Group on Improving Indigent Defense in the 21st
CenturyBRG hascometo fruition. GovernorPaul Pat
ton agreedto place S 10 million new GeneralFund dollars
in DPA’s budget in order to partially fund the BRG recom
mendationswhich totaled$11.7eachyear of the biennium.
He agreedto place $4 million in the first year of the bien
nium, and $6 million in the secondto partially fund the rec
ommendationsof the BRG. The recommendationsof the
Blue RibbonGroup proved resilient throughout this 2000
GeneralAssembly.DPAs budgetpassedwithout alteration
from the time GovernorPattonconstructedit.

Obtaining this additional funding has bccn a terrific team
effort of many in DPA, many legislators,manyjudgesand
many prosecutors who worked for this funding and who
expressedsupport.The Blue RibbonGroupseenext page
for membersand its consultant,Bob Spangenberg,Public
AdvocacyCommission, Criminal JusticeCouncil and me
dia providedmajor leadershipand support. Public Protec
tion and RegulationSecretaryRonald B. McCloud, Justice
SecretaryRobert Stephensand Mike Bowling, chairsof the
BRG, providedmuch leadershipand support. Each de
servesour heartiestpraisefor their dedicationto our work
and their immensesupport. This could not havebeenac
complishedwithouteveryone’shelp.

DPA has begunthe21stCenturywith a chanceto improve
significantly Kentucks indigent defensedelivery system,
the qualityof serviceswe give to our clients andthe service
we provide the public. Highlights of the defenderbudget
are:

* Balance is restored. DPA hadbeenoperatingat a deficit
by spendingmore revenue administrativefee, DUI
fee, recoupmentthan we were taking in. DPA now
has a balancedbudget.

‘Public defendersalarieswill be enhancedby $1.2 million
the first year and $2.6 the secondyear of the bien
nium. DPA will now work with the PersonnelCabinet
to devisea systemfor making this happen. I will be
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working to ensurea fair and equitabledivision of this
salaryenhancement.Salariesin Louisville and Lexing
ton will also be going up with salariesof the attorneys
in the merit system.

‘The full-time system will continue to move forward. 26
additional countieswill be converted during the bien
nium. 2 new offices in Bullitt County and either
Murray or Mayfield will openduring the last quarterof
the biennium. When I startedin Octoberof 1996, 47
countieswere full-time. and 73 were part-time. At the
end of the biennium, 108 counties will be full-time,
and only 12 remainingfor the 2002-2004biennium.

*DPA will be able to reducecaseloadsduring the last quar
ter of the biennium. 10 new lawyers will be hired to
reducecaseloadsin our highestcaseloadoffices. The
BRG recommended35 new lawyers; this is a mostly
unmet recommendation,and Fill funding of this recom
mendationwill be one of our top priorities in the2002
KentuckyGeneralAssembly.

‘An additional capital trial branch lawyer and an additional
appellate branch lawyer will be hired. 5 additional
support staffpeoplewill be hired.

*$200,000 will be available to improve our conflict system
throughoutour full-time offices which is provided by
privateattorneys.

‘$50,000 will be available to fund a law clerk program
which is essentialto our hiring topnotch attorneys.

This is a turning point for the Kentucky public defender
system. I appreciateeverythingall of us do to defend poor
peoplechargedwith or convicted of a crime, and to advo
cate for personswho are mentally ill and mentally retarded.
We do good andjust work that adds immensepublic value
to our Commonwealth. Governor Pattonand the General
Assembly and the peopleof the Commonwealthof Ken
tucky havejust made certain that we will be able to perform
our jobs of insuringfair processand reliable resultsbetter
during the next two years. Let’s start now to finish the job
in 2002!

Ernie Lewis
Public Advocate

Public DefendersReceive
SubstantialNewFUnding
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Members of the Blue Ribbon Group

Co-Chairs: Joseph E. Lambert, Chief Justice

Michael D. Bowling, Esq. Kentucky Supreme Court

Wilson, Stanley, Bowling & Costanzo Robert 6. Lawson, Professor

Robert F. Stephens, Secretory University of Kentucky School of Law

Kentucky Justice Cabinet James M. Lovell, Esq.
Attorney-at-Law

Members:
Kim Allen. Executive Director Ronald B. McCloud, Secretory

Kentucky Criminal Justice Cabinet Kentucky Public Protection 6 Regulation
Cabinet

Scotty Baesler, Esq.
Wyatt Tarrant & Combs Harry Moberly, Jr., Representative

Chair, Appropriation & Revenue Committee
Robert W. Carran, Esq. Kentucky General Assembly
Taliaferro, Mehling, Shirooni & Carran

Phillip P. Patton, Commonwealth Attorney
Richard H.C. Clay, Post President Barren County, Kentucky
Kentucky Bar Association

John M. Rosenberg, Director
Denise M. Clayton, Judge Appalachian Research and Defense Fund,
Jefferson County District Court Inc.

Richard F. Dawahare, Esq. Larry Sounders, Senator
Attorney-at-Law Kentucky General Assembly

Laura M. Douglas. VP/General Counsel Kathy W. Stein, Representative
Louisville Water Company Kentucky General Assembly

Robert C. Ewald, Esq. Donald L. Stepner. President
Wyatt Tarrant &Combs Kentucky Bar Association
Chair, Public Advocacy Commission

David L. Williams, Senator
Jeffrey H. Hoover, Representative President, Kentucky Senate
Kentucky General Assembly Kentucky General Assembly

Special thanks to Bob Spangenberg of The Spangenberg Group, BRG national consultant
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Utc

The Supreme Court has
made a rare and significant
FourthAmendmentdecision
supportive of the rights of
citizens rather than law en
forcement The question
being decided was simply
stated by the Court

_______________

"whether an anonymoustip
that a personis carrying a gun is, without more, sufficient to
justi a police officer stopand frisk of that person. We hold
that it is not."

The case began in 1995 when the Miami-Dade Police re
ceived a completely anonymous phone call saying that a
young black male was standingat a particular bus stop, that
he wasdressedin a plaid shirt, andthat hewas carryinga gun.
The police had no information regardingthe credibility of the
caller. Carryinga gun in Florida is not a crime; possessionof
a gun by a minor is illegal. The police went to the bus stop
and found threeyoung black males,one of whom matchedthe
descriptiongiven by the anonymouscaller. Nothing occurred
at the bus stop to increasethe suspicion; they did not flee,
theydid not behaveunusually, they did not displaya firearm.
JL was frisked and a gun was takenfrom him. The other two
young black maleswere also searchedbut nothingwas found.
JL waschargedwith carrying a firearm without a license,and
with possessinga firearm underthe ageof 18. The trial court
suppressedthe gun as the fruit of an illegal searchand sei
zure. The SupremeCourt of Florida affirmed the decisionof
the trial court.

The United StatesSupremeCourt grantedcert and affirmed
the decision of the SupremeCourt of Florida. JusticeGins
burg wrote the opinion. She differentiatedthe tip in this case
from the tip in Adams v. Williams, 407 U.S. 143 1972,
where the information came from a known informant. In JL,
the tip came from an unknown informant, whose reputation
could not be assessedand who could not be "held responsible
if her allegationsturn out to be fabricated." The Court also
differentiatedthis situationfrom an anonymoustip which had
beencorroboratedby the police, suchas in Alabamav. White,
496 U.S. 325 1990. In contradistinctionto White, the "tip
in the instant case lacked the moderateindicia of reliability
presentin White and essentialto the Court’s decision in that
case." The Court also declinedto look at the fact that a gun
was found on JL oncethe searchoccurred. "The reasonable-

nessof official suspicionmust be measuredby what the of
ficers knew beforetheyconductedtheir search."

The Court rejectedFlorida’s assertionthat the anonymous
tip in this casewas reliablebecauseJL was foundat the bus
stopand he wasdressedas described."Such a tip, however,
doesnot show that the tipster has knowledgeof concealed
criminal activity. The reasonablesuspicion here at issue
requiresthat a tip bereliable in its assertionof illegality, not
just in its tendencyto identitS’ a determinateperson."

The Court also rejected Florida’s
position that there should be a
"firearms exception" to the Terry v.
Ohio, 392 U.S. 1 1968 decision.
"[Ajn automatic firearm exception
to our establishedreliability analy
sis would rove too far. Such an ex
ception would enable any person
seekingto harassanotherto set in
motion an intrusive, embarrassing
police searchof the targetedperson
simply by placing an anonymous
call falsely reporting the target’s
unlawful carriageof a gun."

There are limits to the Court’s decision. Withoutdeciding,
the Court implied that an uncorroboratedanonymous tip
that a person is caryin a bomb would be sufficient to con
duct a Terry frisk. Likewise, the Court statedthat searches
in airports, or other similar safety issuesin public places,
might also be legal basedupon ananonymoustip.

In sum, the Court held that "an anonymoustip lacking mdi-
cia of reliability of the kind contemplatedin Adams and
White does not justif’ a stop and frisk wheneverand how
everit allegesthe illegal possessionof a firearm."

JusticeKeimedywrote a concurringopinion joined by Jus
tice Rehnquist. His concernis that thereare other mailers
that can corroboratean anonymoustip that might be suffi
cientto justi’ a Terry stop. For example,he gives the hy
potheticalthat a personplacesan anonymoustip on succes
sive nights, each one of which occurs as predicted. In that
instance,the 3 or 4th tip might be sufficiently reliable to
justify a stopping.

With this opinion, the Court has further definedthe contin
ued evolutionof the Terry decision. In Illinois v. Wardlow,
120 S.Ct. 623 2000, the Court recentlyheld that a Terry
stop could occur basedsolely upon flight by a person in a
high crime area. That extendedthe reachof the Terry stop.
The opinion in ft indicatesthat the Court is not going to
give law enforcementa carte blanche. The Court is inter
estedin Terry and its reach, and it is interestedin giving
guidanceto thepolice astheyenforcethe law on the street.

Florida v. IL.
S.Ct. --

2000 WL309131
Decided3/28/00

Ernie Lewis, Public Advocate I
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Chapman v. Commonwealth
2000 WL 96957

Ky. Ct. App. 1/28/00
Not Yet Final

Chapman and her son arranged a sale of marijuana over the
phone. This conversation was tape recorded by Chapman’s
husband. Neither consented to the taping. I-fe then gave the
tape to law enforcement, and she was charged with transfer of
a controlled substance to a minor in violation of KRS
2l8A.l4Ol. Chapman pled guilty conditionally and appealed
the denial of her motion to suppress.

The Court of Appeals affirmed the decision by the trial court.
In a decision written by Judge Buckingham and joined h
Judges Gudgel and Johnson. the Court found that under Brock
v. Cornrnonvit’a//h, 947 SW. 2d 24 Ky.. 1997. the search
was a search by a private citizen rather than state action and
thus not covered by either the Fourth Amendment or Section
10.

The Court further considered Chapman’s position that the tape
should be suppressed because it was an interception of a con
versation in violation of the federal wiretapping statute pursu
ant to 18 U.S.C. 2515. To address the question the Court re
lied upon tin/ted Statesv. Murdock. 63 F. 3d 1391 6ti1 Cir.
l995, which had held that where the government has "clean
hands" that an exception exists to 25 IS. "‘We note that in
that regard that government agents are charged with no wrong
doing and that to suppress here would have no iiiipac or tIc
future conduct on law enforcement officials."
The Court also relied upon Po/lock v. Pol/ock, 154 F. 3d 601
6til Cir. 1998 to hold that the father could vicariously consent
to the interception and thus the father did not violate the fed
eral wiretapping statute. "As he suspected that his son was
involved in illegal drug trafficking, it is clear that there was a
good faith and objectively-reasonable basis for Chapman’s ex
husband to tape the conversations."

UnitedStatesv. Dice
200 F.3d 978

6" Cir. 1/6/00

Judge Jones, the author of this opinion by the Sixth Circuit,
expresses the issue in this case succinctly: "This case arises
from a battle in the ‘war on drugs’ that the Government lost
because it failed to abide by one of the key rules of engage
ment."

This case began with a phone call to the police saying that a
Pike County, Ohio residence was using a lot of electricity, and
that Dice was conducting an indoor marijuana cultivation op
eration. The police subpoenaed the utility records for Dice’s
home. Those records showed that Dice was using 10 times the
electricity of the average nearby home. The FBI then assisted
and made a thermal image tape of Dice’s home showing that a
large amount of heat was escaping through the roof of the
house. The police then applied for and obtained a search war-

rant. The police went to the house and after a brief period of
time knocked down the door. There was no information that
Dice was either armed or dangerous. Once inside, the police
seized l900 marijuana plants, grow lights and other equip
ment. Whether the police announced their presence prior to
knocking down the door was a fact disputed at the suppression
hearing.

The district court found that while the officers had announced
their presence, they waited only a few seconds prior to knock
ing down the door. The court further found that the govern
ment had proved no exception to the knock and announce law:
Accordingly, the court found that the knock and announce rule
had been violated, and ordered suppression of the evidence.

Judge Jones wrote the opinion for the Sixth Circuit, joined by
Judges Cole and Gilman. The Court founded its decision
upon Ril.con v. Arkansas.514 U_S. 927 1995, and affirmed
the interests protected by Wi/son, namely "I reducing the po
tential for violence to both the police officers and the occu
pants of the house into which entry is sought: 2 curbing the
needless destruction of private property: and 3 protecting the
individual’s right to privacy in his or her house...At its heart,
the rule exists to protect the occupants of private residences."
The Court further recognized 3 exceptions to Wilson: "I the
persons within the residence already know of the officers
authority and purpose: 2 the officers have a justified belief
that someone within is in imminent peril of bodily harm: or
3 the officers have a justified belief that those within are
aware of their presence and are engaged in escape or the de
struction of evidence."

Based upon Wi/son, the Court found that the evidence should
he suppressed because the knock and announce rule had been
violated by the police knocking down of the door too soon af
ter announcing their presence without waiting for the residents
inside to open the door. "[T]he mere knocking by an officer
protects no interests whatsoever if they are not given ample
time to respond."

The Court rejected the government’s position that the evidence
was admissible under the independent source doctrine,
whereby evidence otherwise suppressible is admissible where
"knowledge or possession of evidence is gained from an inde
pendent and lawful source." "[T]here is no caselaw to support
the Government’s theory that the warrant itself serves as an
independent source for evidence seized following a single,
illegal search. Rather, the search is flatly unconstitutional, and
evidence secured pursuant to that search is inadmissible as a
direct fruit of the illegal search..."*

"The right of one charged wills crime to counsel may not
be deemed fundamental and essential to fair trials in some
countries, but it Ic in ours."

Gideon v. Wainwrig/at, 372 U.S. 335, 344 1965
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I cannot rememberwhen I was first told not to count my
chickensbeforethey hatched,but it was not until this January
that I learnedthat there was legal authority for that saying.
That was when I came acrossthe caseof /vfcKinneyv. Com
monwealth, 171 S.W.2d 244 Ky. 1943. an old case which
interpreted a statute’ that made stealing chickens valued at
$2.00 or more a felony, but a misdemeanorif valued at less
than $2.00. The trial judge added the value of a hen $1.00
and seventeeneggs 10 cents eachto equal $2.70 worth of
chicken,and sustainedthe felony conviction of the defendant.
"Thus, it is seen,"McKinney held in reversingthe conviction,
"the court in permittingthe jury to considereggsas chickens’
for the purposesof value did, in truth, count chickensbefore
they hatched."

As amusing and antiquatedas the holding in McKinney may
be, the casestill has vitality today, unfortunately,for persons
accusedof theft: McKinneystill standsfor the propositionthat
the individual valuesof multiple items taken during a single
theft are added together for the purpose of determining
whethera theft is a misdemeanoror a felony.

When and how "value" in a theft caseand "pecuniary loss" in
a criminal mischief caseare calculatedis the purposeof this

Article. Although not identical,the methodsof proving value
and pecuniaryloss arevery similar, and caselaw applicable to
one is generallyapplicableto the other.

In district court cases,the issueof "value" in a theft case will
arise only at a preliminary hearingwhen there is a question
whetherthe value of goodsallegedly stolen is greaterthan or
equal to $300. The issue of "pecuniary loss" due to criminal
mischief arisesboth at preliminary hearingswhendamageis
allegedto be $1,000 or greaterand trials where there is a
questionof whetherthe damageis $500 or greater. This arti
cle first discusses"value," then discusses"pecuniary loss,"
and closeswith some remarks about proving either at a pre
liminary hearing.

I. Proving "Value" in a Theft Case

Thereare sevenoffensesin Chapter514 of the Kentucky Re
vised Statuteswhich make theft and related crimes felonies
where the value of the stolen item or items is $300 or more,
and misdemeanorsotherwise: I theft by unlawful taking or
disposition,2 theft by deception,3 theft of property lost,
mislaid,or deliveredby mistake.4 theft of services,5 theft
by failure to make required dispositionof property, 6 theft

by extortion. 7 theft of labor alreadyrendered,8 receiving
stolenproperty,and9 obscuringidentity of machineor other
property. In addition,there are offensesrelated to the fraudu
lent useof credit cards in Chapter434 of the Kentucky Re
vised Statuteswhich are also either feloniesor misdemeanors.
dependingupon the value of the items or services procured
throughfraudulentuseof a card,and the periodof time during
which the items are procured.

At the preliminaryhearing,the Commonwealthhas the burden
of proof to establishprobablecausethat the valueof the items
or serviceswas equal to or more than $300. While this burden
of proof is below the reasonabledoubt standard,it is not mm
iscule. A preliminary hearingis not the criminal law equiva
lent of civil law’s "motion for summaryjudgment,"where the
complaining party needonly establisha fact issue to survive
dismissalof a charge. A criminal defendantis bound over to
the grandjury only upon a finding of "probable cause,"and
this term hasbeendefinedin Kentucky to mean a "reasonable
belief’ in the facts upon which the claim is based.2The pre
liminary hearing is thus the first and bestopportunity to chal
lengethe unreasonablenessofa claim that an item or service is
worth $300.and force the Commonwealthto take an early po
sition on how it will attempt to prove value, The Common
wealthwill not likely be as ready to prove value at a prelimi
nary hearingas it will be in circuit court, and the witness prof
fered on the issue of value may be wholly unpreparedto dis
cussvalue. Effective cross-examinationmay lock the witness
into a version of facts from which, after transcription, there
will be no escapelater. Of course,to be effective,the defense
counselmust be as fully awareas possible of the cases con
struing"value."

A. What is "Value?"

"Value" is not defined in KRS 514.010. nor does the legisla
tive commentaryprovideany useful information for determin
ing value. The best source for an authoritative definition
seemsto be a 1912 case interpreting KItS 433.220, Ken
tucky’s larceny law which precededthe enactmentof the pre
sent theft provisions in the Model Penal Code, and adopting

its commentary. Allen v. Commonwealth146 S.W. 762 Ky.
1912,held:

The test by which the grade of larceny, ei
ther grandor petit, is determinedis the value
of the article at the time of the larcenywhich
must be arrived at from a considerationof

"Don’t Count Your ChickensBeforeThey Hatch!"
Proving "Pecuniary Loss" and "Value" in District Court Cases

by Brian "Scott" West, AssistantPublic Defender
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all facts in evidence; where an article is in
general use and has a standardmarketvalue,
that is the bestevidenceof value, and where
the article hasno standardvalue, valuemust
be determinedby the testimonyof witnesses
qualifiedto determinevalue,

There has not beena theft case since Allen that has so elo
quently restatedthis definition of value, or defined it differ
ently. This is the definition which I urge judges to accept
when arguingissuesof value.

I. Wholesale or RetailPrice?

Provinga "standardmarket value" is not so easily done,how
ever. Arguably, the same.itemcan have different values de
pending upon the circumstancesand from whom it is stolen.
For example, supposea wholesaleroffers television sets to
merchantsfor $250 apiece,which in turn are sold at retail for
$300. Thief One stealsa television set from the wholesaler’s
loading dock beforeit is taken into the store. Thief Two steals
an identical television set from the back of a truck from a cus
tomer who has just purchasedit at retail. Both are charged
with felony theft by unlawful taking. Is this the correctresult?

Looking at value from the perspectiveof the two victims, each
suftered a different loss. The wholesaler has a loss 5250.
Restitutionby the defendantof $250 would make him whole,
since that is what he would have beenpaid for the item by a
retailer, Thus, the "standardmarket value" for the wholesaler
is $250. and the thief should be chargedwith a misdemeanor.
The consumer,on the other hand,hasno wholesalepurchasing
ability. The loss to him is $300. the cost it would take for him
to replace the item with a brand new one. For him, the
"standardmarket value" would be $300. The thief will likely
be chargedwith a felony. Different result, and yet both stole
thesamebrand newtelevisionset.

Does Kentucky’s case law allow such seemingly disparate
treatment? Seemingly. In In’in v. Commonwealth,446 S.
W.2d 570 Ky. 1969. Kentucky’s highestcourt revieweda
conviction of theft of dressesfrom three retail stores. The de
fense protestedthe felony convictions on the ground that, al
though the retail price was above the felony threshold, the
wholesaleprice was in the misdemeanorrange. Thus, the con
victions should have been misdemeanors. In affirming the
judgments,the court held that "the retail price at which an item
is offered for sale by a merchant in the ordinary course of
businessrepresentsan expert’s opinion of what it will bring
from a willing buyer at that time and place, and a jury is free
to acceptit as correct." Id, at 573.

Hoever. the court noted that the record containedtestimony
by the storeownersthat "numerousitems of cost went into a
retailesmarkup," and in any event. "it was a matter of com
mon knowledgethat a dresscannotbe purchasedfrom a dis

play rack in Elizabethtownfor what it would bring as part of a
manufacturer’sor wholesaler’sinventory in New York City."
Impliedly, the court acceptedthat therecan be a marketvalue
for inventory and a different marketvalue for goodsin a retail
store.

The Court also noted that both wholesale and retail prices
were admitted into evidence,and the trial court instructed on
both grand larceny and petit larceny. Thus, the jury was free
to decidewhetherthe value of the property should havebeen
basedon wholesaleor retail prices.

Incorporatingthis case into practice, it is apparentthat there is
an opportunity at the preliminary hearing to lock into testi
mony of value favorable to the defendantwhen the items are
stolen from a retail store. The Commonwealthwill likely call
the arrestingofficer, who will testify that the valueof the sto
len items is $300 or more. His testimonywill be basedon the
sticker price, and he likely will not have any other basis for
establishingvalue. If the storeowner is subpoenaed,along
with inventory invoice records or purchaseorders showing
from whom and from where he got the items which were sto
len, there is a chanceto establishthat the replacementcost to
the storeowner is less than $300. The storeownermay not be
cognizantof the hidden costs which go into the markupof an
item, and at this point, he may not have beeneducatedby the
prosecutorto say that the retail price reoresentshis best esti
mateof the value of item for resale. Moreover, he may also be

i able to testify as to what portion of the retail price constitutes
"profit" which should be subtractedfrom the "value" of the
item. After all, if the value of the item is restoredto the store-
owner, he can replace the stolen item and still realize his

i profit. Chancesare, if a storeownerprices a television for sale
at $300, for which he paid $250 to a wholesaler,he will sayon
the stand that his profit is $50, his replacementcost is $250,
and his loss is thereforeonly $250.

2. Retail or Sale Price?

Another problem with proving value by retail prices is that
other retailers may sell the sameitem at a lower price. In a
shoplifting caseI handledin Texasa few years ago, the client
was chargedwith a misdemeanorfor allegedly attemptingto
steal a ceiling fan. Actually, she had stood in line for a long
time waiting to pay for the fan, and went outside to the pay-
phone to call her employerand tell him shewould be late re
turning from lunch. Unfortunately,she forgot to put down the
ceiling fan before she steppedoutside. The ceiling fan was
"on sale" for $39.99, markeddown from its "usual price" of
$59.99. In Texas, there is a difference in degreeof misde
meanorsdependingupon whether the value of the item was
aboveor below $50. I arguedto the prosecutorthat the client
should be chargedwith a lower-degreedmisdemeanorbecause
the real value of the ceiling fan was the price of the item "on
sale," and not the usual retail price. As evidence,I gave the
prosecutoran affidavit from the owner of a ceiling fan store
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who was willing to testify that this particular model was sold
"everywhere"for $39.99. and anyonewho paid $59.99was get
ting "ripped off" The chargewas reduced,and the defendant
pled to the Texasequivalentof pre-trial diversion on the lower
charge.

The testimonyof the fan dealer shouldbe competentevidence
in a Kentucky prosecutionalso. What is the "standardmarket
value" of an item is a questionof fact, and if an item does not
sell at its "retail" price, and can only be moved at its "sale"
price, a jury, or judge at a preliminary hearing. may be per
suadedthat the saleprice representsthe real valueof the item.

3. Value of an Item Enhanced by Labor

The value of an item stolen is not the value of the item after
figuring in costs of installation or attachmentto realty, but
rather is the value of the item by itself. Hence, in Stephensv.
Commonwealth, 199 S.W.2d 719 Ky. 1947, the valueof wire
stolen from a fencewas not the sum of valueof the wire andthe
added value of labor necessaryto install the wire, but rather
was the value of the wire as if unattachedto realty. This is a
departurefrom the conceptof "pecuniaryloss" sufferedby the
propertyowner,becausethe true valueof the loss to the victim
is the valueof the wire plus the addedcostof restoringthe wire
to his fenceline. Nevertheless,Stephensremainsgood law, and
is there to cite in the eventthat the Commonwealthor a com
plaining witness attemptsto increasethe valueof a stolen item
by adding in costs of labor or services.

The logical extensionof Stephenswould be to limit the value of
an item when it has beentakenapart and sold piecemealto oth
ers in excessof $300. Suppose,for instance,supposea particu
lar junked car which has a fair market value of $250 is stolen
from the yard of its owner. The thiefstrips the car and sells the
pans to others,eventuallygetting$450 for the parts. Although
the Commonwealthmight contendthat the $450 representsthe
true value of’ junked car, the fact is that the acts of taking the
car apart and finding different purchasersfor each part consti
tute labor that enhancedthe value. Assuming that good evi
denceexists which placesa value of $250 on an item sold as a
whole, the fact that the thief realized $200 more than that iii

resaleshouldnot increasethe misdemeanorto a felony.

4. Multiple Items Takenat One Time v. Multiple
Items Takenat Different Times

As alreadymentionedduring the discussionof the "unhatched
chickenscase,"thevalue of all items taken duringa singletheft
are addedtogetherto determinewhether the theft was a felony
or a misdemeanor.Thus,beforethe valuesof several items are
addedtogether,the court must first determinewhether it has a
singletheft - or multiple thefts - pending before it. The Com
monwealth may have chargeda single felony theft; but if the
factsshow that thereshouldhave beenmultiple thefts charged.
and each theft taken in isolation would be a misdemeanor,the
defenseattorneymustattackthe Commonwealth’scharacteriza

tion of the offenses and move to have each theft considered
separately.

in FuJi i’. Commonweal/h.652 S.W.2d 864. 866 Ky. 1983,
the Court analyzedthe issueas follows:

The question presented by this case is
whether the theft of the three items consti
tutes a single offense or multiple offenses.
The fountainheadof Kentucky case law on
this issue is Nichols v, Commonii’ealth, 78
Ky. ISO 1879. The court in tv ic ho/s held
that where several items of property are sto
len at thesametime and the sameplace there
is but a single offense,whetherthe property
belongedto one or severalpersons....

The holding of Nichols hasbeen repeatedly
reaffirmed by Kentucky’s highest court....
[citations omitted].

Thus with case [lawi on the issue firmly es
tabtished, the only question remaining is
whether the items stolen in this case were
stolen "at the came time and place in
the caseat bar, all three items of property
were stolen from the samebuilding on the
samenight. [Emphasisadded.]

Hence, theCourt in that casereversedthe trial court’s decision
not to amendthe indictment to consolidatethree theft charges
into one. Had the court answeredthe above-emphasizedques
tion differently, i.e., the three items of propertywere stolen
from different buildings or on different nights, then the proper
result would have beento affirm the trial court’s decision to
keepseparatethe threechargesseparate.

If the various thefts are separatedinto multiple charges,then
the valuesof the items are not accumulated,and eachchargeis
tried as either a misdemeanoror felony dependingupon the
valueof eachparticular item involved in that charge.

An importantdeparturefrom the Fair rule is that where vari
ous articles are taken at one time or as the result ofa single
purposeat differenttimes, their value may be added together
to determinethe degreeof larceny. See WeaverV. Common
wealth, 86 S.W.55I Ky. 1905. What constitutesa "single
purpose"is anyone’sguess,but the Commonwealth’sburden.
The only time that I have seena prosecutorattempt to prove a
"single purpose" is when a defendantwas alleged to have
taken a job as a salesclerk at a storesolelyfor thepurposeof
being able to shoplift with impunity. The prosecutorurged
that the severalthefts should be aggregatedinto one theft, be
causeeach theft was part of a common schemeto deprivethe
storeow-nerof various items over a period of time. The case
was resolvedbeforethe court ruledon the motion.

IContinued on page 14
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Finally, note that in cases involving the fraudulent use of a
credit card - either becausea credit card was stolen and used,
or fraudulent information was usedto obtain a credit card -- the
valuesof fraudulentlyobtaineditems accumulatewith each use
of the card lhr a period six months.K.R.S. 434.650 - 690.
Thus, the fraudulent purchaseof items valued at 575 in Febru
ary. and 575 in June.will combine for 5150 in value. 550 over
the misdemeanorfelon> demarcationline set bs statute.

B. Methodsof ProvingValue

"Value" can be proven by lay or expert opinion, or. at a pre
liminary hearing,by documentswhich can establishvalue

I, Lay and ExpertOpinion

A personmay testify as to his opinion of the value of his own

property. and it will he considered‘competentand adequate
proof" Young v. ‘ommomvcalth 286 S.W.2d 89$. 894 K.
955. Hence,a grocer was able to testify to the value of sau

sageand pork loins.4 a motorcycleownercould testit as to the
value of his motorcycle Clayton V. Commonwealth,287 S.W.2d
429 Ky. 1956. and an automobiledealer’swife could testify
as to the valueof a used car. Crum v. Commonwealth.467 S.
W.2d 343 Ky. 1971.

However, a personslay opinion of value must havesomerea

sonablebasis. The samecaseswhich hold an owner’s opinion
to be competentproof do so only after establishingthat the
opinion was reasonablygroundedin fact. In the caseof the
grocer, the court reasonedthat "it was a simple matter of
mathematicalcalculation," in allowing the grocer to multiply
the numberof stolen sacksof meatby the numberof poundsin
each sack, and the price per pound. Gaylon, at 431. In the
case of the automobile dealer’swife, the court noted that the
witness had worked in the business, was familiar with the
amount of money that had been paid for the automobile, and
was familiar with the book used by automobiledealersfor es
tablishing prices on used cars. Cru,n, at 346. The motorcycle
owner’s testimony was found to reasonablebecausehe testified
that the motorcyclewasonly two-monthsold, had low mileage.
and had neverbeenwrecked, Brewer, at p. 457. enough infor
mation for a jury to infer that the valuehad not fallen very far
from its value when new. Hence, a property owner’s bald as
sertion that an item is worth "X dollars" should be objectedto
as irrelevant, barring some showing of a reasonablebasis on
which that opinion of value is made. One could argue that the
testimonyof at leasttwo of thesevictims was not "lay" opinion
at all, but constituted"expert" opinion, becauseof the back
groundsof the witnesses.

At a trial, defensecounselwill usually needan expertopinion
to contradict the lay or expertopinion of the victim. Whether
to use that expertat a preliminary hearing is, as discussed,a
judgmentcall. Regardless,an "expert" is merely a personwho

has particularizedknowledgewhich will assistthe trier of fact,
and should be fairly easy to find on short notice, especially if
the items allegedly stolen are generally available and in wide
circulation.

2. Documents

A car, boat or motorcyclesvalue can be fairly estimatedby
dealer"blue books," generally available at the County Court
Clerks office. While not the final word on any particularve
hicle’s value, it establishesthe usual range for the value of
such items, and can contradict a lay opinion at wide variance
with that range. Internet search engines, whose brands are
namelesshere, also offer programswhich attempt to place a
value on vehicles, theseblue booksand internet programsare
most effective if used during the testimonyof an expert who
frequentl uses them.

If the item stolenwasrecently awardedin a divorce or probate
proceeding,a checkof the court files to see if the item was val
ued in an inventorynia be rewarding.

"Greensheets." classifiedads, or trade publicationswhich of
fer similar items for sale may also establish a baseline for
value.

A call to the manufacturermay yield an opinion as to an item’s

There are virtually unlimited ways to prove value, depending
upon the item and its history of saleand resale,if it can he de
termined. While usually there is little opportunity before the
preliminary hearingto conductextensivediscovery, gettingthe
item’s history from the complainingwitness while he or she is
on the stand may precludeattemptsto embellishthe history of
the item later.

11. Proving "Pecuniary Loss" in a
Criminal Mischief Case

In a criminal mischief trial, the Commonwealthmust prove
"pecuniary loss" by the victim beyond a reasonabledoubt.
KRS 500.070. At a preliminary hearing, the Commonwealth
needonly establishprobablecausethat the victim suffered a
"pecuniaryloss" in thejurisdictionalamount.’ RCr 3.14.

KRS 5 12.020 "Criminal mischief in the first degree’provides
in pertinentpart that a person is guilty of the offensewhen he
intentionally or wantonly damages any property causing
"pecuniary loss of S 1,000 or more." KRS 5 12.030 "Criminal
mischief in the second degree" is completed when the
"pecuniary loss" is 5500 or more. KRS 512.040 "Criminal
mischief in the third degree"is completed when property is
damaged- there is no referenceto adollar amount.

U
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A. Method of Measuring "Pecuniary Loss"
is a Legal Question

At a criminal mischief trial, before a jury can determinethe
amount of pecuniary loss as a result of propertydamage,the
court should first decide how damagesare to be measuredin
thecase,and instruct the jurors accordingly. The propernieas
tire of damagesupon which a jury will be instructed is a legal
issue." At a preliminary hearing, the court should still decide
theproper measureof damages,and bind a defendantover to a
grandjury only if the prosecutorestablishesprobablecauseun
der the propermeasureof damages. For example, if the prose
cution were to statethat the pecuniaryloss is over 51.000under
one method of determining"pecuniary loss", and the defense
were to state that the loss is under $1,000 under a different
method of determining"pecuniary loss," then the district court
must determinewhich side haspresentedthe proper methodof
determining"pecuniary loss." Once this legal question is an
swered, the inquiry then becomes: "what is the amount of
"pecuniaryloss" underthe proper measureof damages?" If the
prosecutionstill presentsproof of loss greaterthan S 1,000 un
derthe court’s method of determiningloss, then probablecause
will probably be found regardlessof the defendant’sproof, if
any.

Determining "pecuniary loss" under the proper measure of
damagesis critical whendefendingclients in criminal mischief
cases. Considerthe too familiar circumstancewhereyou repre
sent a personwho ntentionaiiy poundedson4eun’::;e1v
old car with a hammer,or threw a brick at it, or simply crashed
his own car into it. The ear has a value of $500, accordingto
the N.A.D.A. book. At a preliminaryhearing, the prosecutor
attemptsto prove pecuniary loss by introducing into evidence
an estimateof repair and repaintingcosts in the amount of
$1,200. This estimateis declaredto he i/ic proof of pecuniary
loss, and an indictmentfor criminal mischief in the first degree
is soughton this basis. Is the cost of repairsthe propermeasure
of pecuniary loss? Or rather, is the diminution in the value of
the vehicle after it has been damagedthe proper measureof
damages? If the repair costs are acceptedas the measureof
damages,then the S 1.200 estimateof the cost to replace a
dentedhood and repaint the vehicle makes the casea felony.
On the other hand, if the vehicle was worth 5500 before the
damage.but is now worth $400. a measureof damagesbased
on diminution in value would make the crime a misdemeanor.
Whetheryour client is tried on a felony or misdemeanorcharge
will depend upon your ability first to persuadethe judge to
choosethe proper measureof proving pecuniary loss. To do
that, you haveto convincethe judge of the properdefinition of
"pecuniary loss" and how it is determinedunderthe law.

8. "PecuniaryLoss" is the Diminution in
Value of the Property

Although "pecuniary loss" is not defined in the Kentucky Re
vised Statutes,nor hasany case defined"pecuniary loss" in the
context of a criminal case, it is clear that the legislature in-
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tendedthat "pecuniaryloss" be proven in the samemannerthat
propertydamagein a civil case is proven -- by proving the
value of the property before it was damaged,and immediately
after it wasdamaged,and calculatingthe difference.

The Kentucky Crime Commission/ LRC 1974 commentaryto
the statute provides: "Penaltiesare graded accordingto the
valueof the property injured or destroyedand the defendant’s
stateof mind..,." West’s 1998-99Criminal Law of Kentucky
"Blue book’ contains a library reference to Am Jur 2d on
"Damages."which is the encyclopedicreferenceto damagesin
general. Thesereferencesimply that the civil measureof dam
agesis to be usedwhen determiningthe ‘pecuniary loss" of an
allegedvictim.

Lawson & Fortune, in their book, Kentucky’ Criminal
Sect.12-5c. p. 474, agree:

Although neither definednor judicially con
strued, "pecuniary loss" presumablymeans
the difference in fair marketvaluebefore and
after the defendant’sact. A showingof dam
age to property without a showing of the
amount of loss would result in a conviction
of mischiefin the third degree.

Law.

Finally, the caseof Parham v. Commonwealth.520 S.W.2d
327 Ks. 1975. supportsa civil evaluation of damagesin a

automobiledamauccase Although an arsoncase,it
is listed in Michie’s official annotationsunder Criminal mis
chief in the first degree,presumablybecausethe casewas de
cided on lass in existenceprior to Kentucky’s enactmentof the
Model Penal Code in 1974. Degreesof arson undertheold
codeS were dependentupon the value of propertyburned, un
like the presentarson statuteswhich basedegreesof culpabil
ity upon the type of building and whether it is inhabited.
Hence, the placementof the case under ‘criminal mischief."
which doesvary the degreesbasedon the "value" of the prop
erty damagedor destroyed. In Par/ian, the high court held
that the Commonwealth has the duty to establish
value. [Emphasissupplied.]

A civil damagevaluation was done in Parliani: the auto was
completely destroyed. so the only issue was the value of the
vehicle before it was destroyed.the valueafter its destruction
being $0. However, where the property is merely damaged.
and not destroyed,the value of damagesis the differencebe
tweenreasonablemarket value immediately beforeand mime
diately after the injury. As stated in Cheensv. Bus/i, 80 S.
W.2d 581. 258 Ky. 1935. "[w]here damagedpersonalprop
erty can be repaired,measureof damagesis the difference be
tweenits reasonablemarketvalue immediately beforeand after
injury." Numerouscases are cited in West’s Kentucky Digest
2d, DamagesSect. 113. which involve damagesto vehicles in
particular,andapplythis measureof damages.
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Continued from page / 5

C. "Pecuniary Loss" Is Not Equal to "Repair Costs"

As mentionedabove,an estimateof the costsof repair areoften
used as "proof’ of pecuniary loss by prosecutors,without fur
ther proof of the actual diminution in value of the damaged
property, if any. Underthe above cited cases,this is not the
propermeasureof damages.That is not to say that cost of re
pairs is irrelevant. As held in Ecklar-Moore Express, Inc. v.
Hood, 256 S.W.2d 33 Ky. 1953, a civil case involving dam
age to a trailer truck, the "cost of reasonablynecessaryre
pairs....may be consideredin determiningdiminution in value

of use of property." [Emphasis added.] As explained by the
court:

The appellantindirectly arguesthat the dam
ages should have been limited to the actual
cost of repairs. The argumentis untenable.
The measure of damages,in this state, for
injuries to personalpropertyis the difference
betweenthe reasonablemarketvalue immedi

ately before and immediately after the in
jury. ...[citationomitted].. Evidenceasto the
cost of repairs is admissibleas bearingon the
question of difference in value.,.,[citation
omitted]... but where there is competentevi
dencethat the difference in value exceedsthe

cost of repairs, the recoveryis not limited to
the cost of repairs [citation omitted]. Id.

In Ecklar-Moore, eventhoughthe loss in valueof the damaged
vehicle was more than the cost of repairs, damageswere al
lowed for the loss in value, and were not limited to cost of re
pair. However, the result is the samewhere the cost of repairs
exceedsthe loss in value.

In Edwards & Webb Construction Co., Inc. v. Duff 554 S.

W.2d 909, Ky. App. 1977, a blasting damagecase, it was

held that the trial court committedreversibleerror in refusingto
give an instruction which would have limited recoveryto total

fair market value of a building damagedif cost of repair was

found to exceedsuchvalue.

Hence, regardlessof the cost of repair, the Commonwealth
must prove loss in value: Le.. the Commonwealthmust present
evidenceof the differencebetweenthevalue of the car immedi
ately beforethe injury, andthe value immediatelyafter.

Ii Multiple Items Damaged at One Time

If various items are damagedat one time, by analogy to the
theft cases,particularly Fair v. Commonwealth,the pecuniary
loss of each item is added together to determine the total
amount of property damage. No cases have specifically so

held, but an 1889 case.Evans v. Commonweak/i, 12 S.W. 768
Ky. 1889. found an indictmentfor burning a barn was suffi
cient even though it did not allege"wheat. corn and otherarti
cles" which were usually kept in the barn. By implication.
separate indictments are not necessaryfor separatearticles

criminally damagedor destroyedin the sameevent.

Likewise, by analogyto the theft cases, if a client damages
someone’scar on one day, and returns to damagehis truck on
anotherday, thereare separateinstancesof criminal mischief
and the total pecuniaryloss of eachvehicle shouldnot be com
bined into one criminal mischiefcharge.

E. Methods of Proving "Pecuniary Loss"

There are no casesparticular to criminal mischiefwhich dis
cuss the methodsof proving pecuniaryloss. However,once a
court is satisfied that proving pecuniaryloss is equal to prov
ing the diminution in valueof the property,the aforementioned
cases which discussthe methodsof proving value in a theft
casebecome applicable. Lay opinion, expert testimony and
documentsthat relate to the value of an item ought to be com
petentevidence. As stated, repair bills may have some rele
vance to the issue of pecuniaryloss, but should not be consid
ered the sameas pecuniaryloss.

Oneadditional avenueof proof of pecuniary loss may exist if
the owner of the damagedproperty mitigated his damagesby
selling the damagedproperty to another. If a car is reasonably
valued at $4,000, and after being damagedis sold for $3,200.
the loss in value to the ownerwould be $800. below the felony
thresholdfor criminal mischiefin the first degree. Although it
cannot be reasonablyargued that a criminal mischief victim
has a dun; to mitigate. there is no case law that would preclude
considerationof the salvagevalue of property in calculating
thepecuniaryloss to the individual.

III. Preliminary Hearings:
Should the DefendantProduce Proof

of Value or Pecuniary Loss?

Usually at a preliminary hearing the prosecutorpresentsat
least a police officer that will testify generally as to the of
fense, including the valueof the item stolen or damaged,but
sometimesalso the owner of the item to testify as to value.
The defenseattorneythen can always cross-examinethe com
plaining witnessesand attempt to elicit admissionswhich will
circumscribewhat these witnesseswill be able to say about
value or pecuniaryloss at a later trial.

Then comesa judgmentcall: If the defenseattorneyhas avail
able expertor lay testimonywhich credibly refutesasopposed
to merely contradictsthe complaining witnesses’ version of
value or loss, doesthe attorneypresentthewitnessesbeforethe
prosecution,or wait until the casegoesto trial?

In favor of not calling a witness during the defense’scase in
chief is the concern of telegraphingyour defensestrategyto
the prosecutionbefore it really counts. After all, the most re
lief that be gained at a preliminary hearing is the dismissal
without prejudice of the charge. More likely, the chargewill
be amendedto a misdemeanorif the Commonwealthfails to
prove value in excessof the felony jurisdictional limit. Even

6
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then,a prosecutorcommittedto getting a felony conviction can
move to dismisswithout prejudiceand bring thechargesbefore
a grand jury later, after he has had time to considerthe defen
dant’s witness testimony and refute it with other expertsor lay
witnesseswithout the obiections or interferenceof a defense
counsel.

On the other hand, if theevidenceof guilt is overwhelming,and
value or loss is the defendant’sbest or only triable issue, the
defendantmay wish to put forward evidence in the hope of
achieving the amendmentof the charge to a misdemeanor.
whereuponthe client can immediately plead guilty in order to
bar trial at the circuit level on double jeopardygrounds. This
may be especiallytrue if the defendanthas prior felonies and is
thereforevulnerable to a PersistentFelonyOffender charge. In
that event, the Defensehasevery incentive to try to "win" the
preliminaryhearingand havethe chargeamendedto the misde
meanor. Onceamended,the defendanthasan absoluteright to
plead guilty to the chargeand proceedto sentencing. 0

If, after amendment,the Commonwealthstill attemptsto dis
miss without prejudice. the defense attorney should respond
that the dismissalprejudicesthe defendantby not allowing him
to avail himselfof the right to pleadguilty to a charge,and sub
jects him to possiblegreaterpunishment,eventhough the court
has alreadyruled that the Commonwealthhas not shown prob
able causethat he should be tried on that higher charge. The
judge may still grant a dismissal, but on the other hand may
ulso take the defendant’splea.

Absenta desireby the Defendantto plea to a misdemeanor,this
attorney advocatesnot calling witnesses at the preliminary
hearingon behalfof thedefendanton a contestedissueof value
or pecuniaryloss. This is ajudgmentcall, though,and any par
ticular situationmust be looked at independently.

IV. Conclusion

Knowing how to calculate "value" in a theft case and
"pecuniary loss" in a criminal mischiefcase- and educatingthe
court as to the same - may mean the differencewhether your
client is tried as a misdemeanantor a felon. Keep hammering
that retail is not necessarilyvalue, and repair cost is not neces
sarily pecuniary loss, and hopefully your client will be facing
chargesmore appropriateto the crime he allegedlycommitted.

‘Kentucky Statutes l2olc, revised as KRS 433.250, now re
pealed.

2Smithv. Smith, 178 S.W.2d 613, 614 Ky. 1944. This case
involved a claim of malicious prosecution,where the court ad
dressedwhether a civil litigant had "probablecause"to initiate
his prior civil litigation. Nevertheless, the case defines
"probable cause," and there is no reason to belief that
"probablecause"meansone thing in a civil contextand another
in a criminal context.

KRS 433.220

4Gwion v. C ‘ommonirca/ih,287 S. W .2d 429 K>. 1956

‘RCr 3. 14

See, e.g.. Kentucky liiilitie.v Co. t. C O,lsO//tIatel Tel. C u..

252 S.W.2d 437: failure of court in tort action to give instruc
tions concerningbasis by which damagesto personalproperty
were to be measuredwas reversibleerror.

"This is not an absolute,however. A person’stestimony that
a ten year old televisionset was worth over $1,000when it as
broken by a defendant,when its purchaseprice ten years ago
was $1,100.00, brand new, ought not to constitute probable
causeeven in theabsenceof any proofby the defendant.

8KRS433.030

Rudd ConstructionEquipmentCo., Inc. v. Clark Equipment
Co., 735 F.2d 974 6" Cir. 1984. Haves Freight Lines v.
Hamilton, 257 S.W.2d 60 Ky. 1953: McCarty v Hall, 697 S.
W.2d 955 Ky. App. 1985; See.ag.. Howard v. idanis, 246
S.W.2d 1002 Ky. 1952.

°Commonwealthv. Corey, 826 S.W.2d 319, 321 Ky. 1992
"Finally, we observethat by virtue of RCr 8.08. and without
regardto the wishes of the Commonwealth,a defendanthas an
absolute right to unconditionally plead guilty to the crime
charged in the indictment Corey referencedAllen v.
ter, 534 S.W.2d 453 Ky. 1976. which held that, without
agreementby the Commonwealth,a judge cannotunilaterally
amendthe chargesand allow a defendantto plead to a lesser
chargethan that upon which he was indicted. However, the
rationaleof Allen was that a judge could so amendonly after
all evidencehad been presentedin a jury trial, and the court
was able to determinethat there was insufficient evidenceto
support the greateroffense. In the caseof a preliminary hear
ing, however, the court would also havegrounds becausean
amendmentwould only occur upon the Commonwealth’sfail
ure to produce evidenceof probable cause on the issue of
value. Certainly, evidence insufficient to sustain probable
causeas to valuewould also be insufficient to sustaina verdict
of guilty beyond reasonabledoubt on the issue of value.
Hence, using the rationaleof A/len and Corey, the defendant
ought to have an "absoluteright" to unconditionallyplead to
the lesseroffense.

Brian "Scott" West
AssistantPublic Defender

205 Lovern Street
Hazard,Kentucky41701

Tel: 606 439-4509
Fax: 606 439-4500

Email: bwestäJmail.pa.state.ky.us
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ABSTRACT
JUVENILE ATTORNEYS NEED TO ADVOCATE FOR ALL
THEIR YOUTHFUL CLIENTS AT THE DISPOSITIONAL
PHASEOF THE JUVENILE PROCEEDINGS. OFTEN, THIS
CRITICAL PHASE IS OVERLOOKED. AND JUDGES
MERELY RUBBER STAMP THE CASEWORKER’S REC
OMMENDATIONS. JUVENILE ATTORNEYS HAVE A
POWERFULTOOL IN THE JUVENILE CODE’S MANDATE
THAT THE COURT MAY ONLY IMPOSE THE LEAST RE
STRICTIVE ALTERNATIVE. UNLESS THE COURT
MAKES FINDINGS THAT LESSER RESTRICTIVE ALTER
NATIVES HAVE BEEN CONSIDERED AND ARE NOT
FEASIBLE, COMMITTING A JUVENILE TO THE DE
PARTMENT OF JUVENILE JUSTICE IS IMPROPER. JUVE
NILE ATTORNEYS SHOULD PRESENT EVIDENCE CON
CERNING "PROTECTIVE FACTORS" SIMILAR TO MITI
GATING FACTORS IN SENTENCING AS WELL AS RE
QUIRING THAT THE COURT MAKE FINDINGS ON WHAT
ALTERNATIVES ARE OR ARE NOT FEASIBLE AND WHY
THE CHILD MUST BE COMMITTED. JUVENILE ATTOR
NEYS CAN ARGUE THAT UNLESS THE COURT MAKES
THESE FINDINGS THE JUVENILE COURT HAS ACTED IN
AN ARBITRARY AND CAPRICIOUS MANNER AND THUS
COMMITMENT OF THE CHILD VIOLATES SECTION 2 OF
THE KENTUCKY CONSTITUTION.

Introduction
Many childrenare channeledinto the juvenile justice systemas a
result of improperevaluationsand impropercommitmentby the
court. Kentucky caseworkersusepredispositionreports that are
highly discretionary,and do not properlyconsiderempirical fac
tors that would assistcourtsin properly determiningwhich chil
drenshould be committedto the Departmentof Juvenile Justice.
Totally discretionarymethodsutilized by caseworkersand juve
nile courts lead to erroneous,inconsistentor inequitableplace
ment and restrictions on the juvenile’s liberty. Advocacy has
beenrecognizedas having a positive effect in promotingproper

* policy applicationsand outcomes,and is an effective tool for
properlymanagingand reducingdetentionpopulations.

Studieshave shown that approximatelyone-thirdof the juvenile
population are improperly placed in training schools when they
are scoredas "low" or "medium" risk. If placementdecisions
had beenmade on agreedupon public safety criteria far fewer
youthswould be held in securecare. Dataon the seriousnessof
offensecommittedshowsthat the vast majority of youth in State
custody are not violent offenders. "Severity profiles" of youth
admittedto correctionalinstitutionsshowsthat:

* Only 14% of the youths
admitted into custody in 29
states studied were admitted
for what were identified as
"seriousand violent" offenses.
* Over one half of the
youths admitted involved
youthsthat had not committed
a serious or violent offense

andwho were neverpreviously in the State’scustody.
4 Eight percentof the youths had beenadmitted for what were

considered"minor" offenses.

This data begsthe important policy questionof whetherthe states
are using their resourcesin the most efficient manner,and whether
many of our treatmentcentersare overloadedwith less seriousju
venile offenders. Becausethe discretionarymodel of risk assess
ment has been called into question,
the National Center of Child Abuse
and Neglect NCCAN has endorsed
the empiricalapproachto risk assess
ment. The NCCAN states that the
empirical model is "superior to con
sensusmodels in predicting reoccur
rence" and that empirical models
"lead to more efficient use of avail
able services." Empirical analysis is
used in other statesto assurethat the
least restrictive alternative is im
posed on juveniles and in order to
assure accurate policy application
and outcomes. Three examplesof I Suzanne Hop! I
such modelsare presentedin Figures
1-3,which follow this article.

Well designedinstrumentsare able to identify groupsof high
risk offenderswho are four or five times more likely to commit
a new offensethan the identified low-risk offenders. The fol
lowing risk predictorshavebeenidentified:

I Age of first referral or adjudication:

2 Numberof prior referrals or arrests;

3

4

5

Number of out-of-homeplacementsor institutional commit
ments;

Schoolbehaviorand attendance;

Substanceabuse;

6 Family stability;

7

8

Parentalcontrol: and

Perrelationships.

R.F. Catalanohas also found that there are 19 factors that place
youth at risk for one or more problem behaviors,and that thesein
clude, generally:communityrisk factors,family risk factors,school
risk factors,and individual and peer risk factors a more specific

THE JUVENILE CASEWORKER‘S RECOMMENDATIONS:
DoesKentuckyc highly discretionarymodelleadto arbitrary

and capriciousapplication ofour laws?

SuzanneA. Hopi, M.A., J,D.

AssistantPublic Advocate
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list of the risk factors is included in the endnotesto this article.
However, theserisk factorscan be offset by countervailingforces,
or "protective factors," that can reducethe impact of the risk fac
tors. "Protectivefactors" include three basic categories:

* Individual characteristics;

* Attachmentand commitmentto prosocial persons,institutions
andvalues;

* Healthy beliefs and clear standardsfor behavior in families,
schools,and communities.

Well developedcommunity interventionswill be designed to
strengthenthese"protective factors" and will thus mitigate the
influenceof the high risk factors. Properinterventionsshould
also promote child and adolescentbonding to prosocial persons
and institutions, and a good prevention program should ad
dress thesetwo factors simultaneously,

The Least Restrictive Alternative
As A Factor in Disposition

At dispositionthe juvenile attorney should presentevidencethat
supportsthat the least restrictive alternativeshould be imposedand
if the court commitsthe child, the juvenile attorneyshould require
that it articulatesthe reasonswhy a child shouldnot remain in the
community for treatment. State actors i.e. your judge. the case
worker and the county attorneyoften assumethat youth who have
committed serious or violent offenses are more likely to commit
subsequentoffenses than those who have not. However, risk re
search stios tnal setiousoiftri.c. arc nct hieh!y ccI’Tt’lar’I Ii md
in fact often are inversely correlatedwith a negativeoutcome.
KRS 6 10.080 requiresthat a separatehearingis held for the dispo
sition, and that the child is entitled to a formal predispositioninves
tigation unlessthe child waivesthis requirement. Kentucky’s case
workers frequently use a totally discretionary analysis in making
their recommendationsto the juvenile court, and rely on a "gut feel
ing" that the caseworkerhasaboutany given child. Juvenileattor
neys should argue that the court consider all relevant "protective
factors" listed previously. Attorneys should point out to the court
that these factors are valid and reliable and are proper scientific
evidencethat is relevantand probativeon the issueof commitment,
tinder KRE 702 the courts must considerthis evidence, and the
recent Kumho Tire Co. v. C’arrnichael, discussed in/hi, supports
that the application of the Daubc,-t standardsmirroring KRE 702
and requiring additionally that the court conductpre-trial Daubert
hearingsshall apply to all experttestimony.

Not only must the courts considersuch evidenceunder KRE 702,
but the JuvenileCode alsohasan expressprovision that statesthat:

At the disposition, all information helpful in makinga
properdisposition, including oral and written reports.

shall be receivedby the court in compliancewith subsec
tion I of this section and relied upon to the extent of
their probative value, provided that the panics or their
counsel shall be afforded an opportunity to examineand
controvertthe reports.

KRS 610.1102emphasisnot in the original

Evidencepresentedat a dispositionalhearingneednot be limited
to the caseworker’stestimonyand that other evidencerelevantto
appropriatelyplacing the child should be submittedto the court.
Juvenileattorneyscan rely on KRS 610,1102 if the court is re
luctant to admit evidencethat is probative in determiningthe least
restrictivealternative.

Attorneys should considerhaving their own expert conduct a
properempirical analysisof risk and maywant their own expertto
presentevidenceconcerningthe "protective factors." The juve
nile is entitled to presentthis evidenceto "controvert the reports.’
Even when the caseworkerhas declaredthat he or she reeom

* mends commitment, the trial attorney should be considering
whetheralternativewitnessescould swaythe court towardsa com
munity placement.

Vigorous advocacyrequiresthat counselquestionsthe caseworker
as to the processupon which lie or she rclied in making the deter
mination that the child should be committed. The attorneymay
wish to discoverthe following information:

* Wasan empirical risk assessmentdone? if so what Were the
determining‘variablesand what weight did eachvariahk’ cain
to determinethe final score.

* Are criterion clearlyspecified in the caseworkers"risk assess
ment?’

* Did the selectionprocessensure that the youth was eligible
for certain levels of security? Do the east restrictivealterna
tives existat theselevels and in fact will the child be servedat
ifiat eci?

* Was the child ultimately ranked as a low. moderateor high
risk for committing anotheroffense.

* Does the family as a whole require services? In these cases
communityplacementis the most holistic approachto provid
ing proper treatmentand services,and may very well he the

only wayto treatsomeoffendersproperly.

* What specifically are the various placementoptions that are
availablein thecommunity?

* What was thecriterion upon which the youth was determined
to not be suitable for communityplacement?

It is importantat the dispositionphasenot to simply allow the ju
venile court to "rubber stamp" the caseworker’srecommendation
without proper inquiry and at the very least, juvenile counsel
should make an affirmative requestthat the least restrictivealter
native be consideredby the court. The juvenile’s attorney may
very well have to suggest what alternativesare available if the
caseworkeris not a favorablewitness, If the juvenile court in
sistson committing a low risk offenderand will not allow the
child to remainin the community, counselshould requestthat
the court articulate thc reasons for the commitment. The Ju
venile Code requiresthat the court utilize the leastrestrictivealter
native. and that it must also considerthese alternativesand show
that the are not feasible. Not only can counselcite to this section
of the code as a basis for the least restrictive alternative, but juve
nile courtsshould be remindedof the heavy financial burdenthat
improperplacementimposeson the state.

£41/UI I,IIcI on pc/geJA,

THE ADVOCATE Volume 22, No.3, May 2000

sq



THE ADVOCATE Volume 22, No. 3, May 2000

K"o,it,nued from page / 9

If the court commitsthe child to the Departmentof Juvenile Jus
tice or orders detentionwithout proper inquiry into the commu
nity placementalternativesthat are availableand without making
specific findings on WHY the court hasdeterminedthat the com
mitment or detention is appropriate,the court violates the intent
of the Juvenile Code and Section 2’s Kentucky Constitution
prohibition againstarbitraryand capriciousapplication of the law,
In order to preservethis issuefor appealjuvenile attorneysshould
requestthat the court make these findings, and should object to
commitmentif the court refusesto make this record, Even after
the least restrictive alternativeshavebeenconsideredby the court
and theseoptionsare rejected, the juvenile attorneycanobject to
detention or commitment if the "protective factors" have been
articulatedto the court and indicate that commitmentor detention
is not warranted.

Legal Argument:
IT IS AN ABUSE OF’DISCRETION FOR JUVE
NILE COURTS TO FAIL TO CONSIDER ALL
LESSER RESTRICTIVE ALTERNATIVES PRIOR
TO COMMITMENT OF A CHILD TO THE DE
PARTMENT OF JUVENILE JUSTICE.

Juvenile courts must considerthe overriding objectivesto KRS
Chapter 600 when they determinethe disposition of a juvenile.
KRS 600.010requiresthat the juvenile court utilize dispositions
that will promotethe integrity of the family and that courtsmust
actually show that the least restrictive alternativeshave beenat
Lcinpted or are not feasible, ft is an abuseof discretion if the ju
venile court does not place a child in the least restrictive alterna
tive environment. Juvenileadvocatesshouldpresenttestimonyon
the servicesthat are available in the communityand shouldmake
sure that a proper assessmenthas beendone by the child’s case
worker as to the feasibility of providing theseservices.The juve
nile court shouldbe requiredto articulatetheir reasoningwhen it
does not place the child in the community. To do less than this
would be to denythe child Due Processguarantees.

Section Two of the Kentucky Constitutionexpressly forbids the
exerciseof absoluteand arbitrary power by the state. While the
juvenile court doeshave wide latitude in determiningthe best in
terestof the child and the proper disposition for a juvenile of
fender, this latitude cannotbe absolute. No statutory schemecan
confer upon the juvenile court a license to engage in arbitrary
proceduresand thus the juvenile court must be held to a proper
standardof review in order to assurethat fundamentalfairness is
guaranteedand that any arbitrary and capriciousapplication of
the law is avoided. Allowing the juvenile court to commit a
child. absentANY finding by the juvenile court that a lesserre
strictive alternativehad beenattemptedand shown to have failed
is an expressviolation of KRS 600.0102c as well as theover
all intent of the JuvenileCode. The burdenof proof that must be
met in juvenile proceedingsis a high one, and the general stan
dardapplied to juvenile proceedingsis the well known "beyonda
reasonabledoubt" standardadopted thirty years ago in In the
Matter o/ttinship. 397 U.S. 358. 90 S.Ct. 1068,25 L.Ed.2d 369
1970.

The Commonwealth must show that lesser restrictive alterna
tives are not available or have proven to have failed in the
past. This requirementis embodiedin the mandatorylanguageof
600.0I02c which states "The court shall show that other
least restrictive alternativeshave-been attemptedor are not
feasible...." This proof must rise to the level of either beyond a
reasonabledoubt or at the very least, to the level of clear and con
vincing. In many casesthere is absolutelyNO proof that less re
strictive alternativeshave beenconsideredor have already failed.
In thesecasescommitmentof the child is improperand violates the
expressprovisionsKRS 600.010 2c.

According to the United StatesSupremeCourt threeessentialfac
tors mustbe consideredby the court to determinewhetherthe stan
dardof proofutilized in a given proceedingcomplieswith due pro
cess. The court must consider: " the private interestsaffected by
the proceeding;the risk of error createdby the State’s chosenpro
ceduresand the counterveilinggovernmentinterestsupportinguse
of the challengedprocedure.’ In Sanzos/’, the Court emphasized
that "when individual liberty interestsat stakein a stateproceeding
are both ‘particularly important’ and ‘more substantialthan mere
loss of money" the appropriatestandardis "clear and convincing."
The clear and convincing standardmust be met to provide"a level
of certainty necessaryto preservefundamentalfairness in a variety
of government-initiatedproceedingsthat threaten the individual
involved with a significant deprivation of liberty or with stigma."
Even if juvenile courts refuse to apply the higher burdenof proof
associatedwith Winship that of reasonabledoubt, they should
hac AT LEAST L;ccL tIme burdenot’clearand conv:nc;ng.

Su mma ry
Effective juvenile advocacyrequires that counselpresentreasons
at the dispositional phaseof the proceedingson why the child
should remain in the community. Advocates should presentevi
dence of "protective factors" and require that the court actively
considerplacement in the least restrictive alternative,and require
the courtsto articulate reasonswhy community placementis not a
proper disposition. Also, juvenile advocatesshould considerre
questingDaubc’rt type hearingson the matter of the caseworker’s
recommendationsin order to assurethat the recommendationsare
accurate,empirically valid and reliable, and comply with the
properstandardsunderKRE 702. *

For a copy of a brief and supporting appendices that sets forth the
reasoning and citations provided in this article, contact:

Suzanne A, Hopf
Department of Public Advocacy
100 Fair Oaks Lane, Suite 302

Frankfort, KY. 40601
502 564-8006 ext. 284

Email: shopftmail.pa.state.ky.us

Suzanne Hopf is an Assistant Public Advocate for the Department
of Public .kdvocacy in Frankfort, Kentucky, and teaches as visiting
faculty at the University of Louisville and as adjunct faculty at
Spalding University in Louisville, Kentucky.
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[ Figure 1

J
Louisiana Office of Juvenile ServicesSecure

Custody ScreeningDocument

Score

I. Severity of Present Adjudicated Offense
Level 0 Felony 10
Level I Felony 7

Level 2 Felony 5
Level 3 Felony 3
Level 4

Felony

All Other 0

2. If Present Adjudication Involves
Possession/ Use of Firearm 2
Multiple Felonies 2

3. Number Prior Adjudication
Two or More Felony Adjudications 2

OneFelonyor Two +

Misdemeanors

None 0

4. Most SeriousPrior Adjudication
LevelOor Level I Felony S

Level 2

Felony

Level 3 or below 0

5. For OffendersWith Prior Adjudications
Age at First Adjudication

Age 13 or younger 2

Age

14

Age IS and older 0

6. History of ProbationI Parole Supervision
OffenderCurrently On Probation/ Parole 2

OffenderWith Probation/ Parole

Revocation

7. History of In-Home I NonsecureResidentialIntervention
Threeor More Prior Failures 3

Oneor Two Prior

Failures

None 0

8. If the Offender Had a Prior Placement in OJS 2

9. Prior Escapesor Runaways
From Secure More than Once 3

From SecureOnce or Nonsecure 2± 2
From Nonsecure Once 0

Total Score

RecommendedAction
0-6 = considernonsecureplacement
7-8 = considershort-termsecureplacement
9+ = considersecureplacement
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Figure 2 NCCD Michigan Delinquency Risk AssessmentScale I
I. Ageat First Adjudication

II orunder 3
12-14 2
IS I
l6orover 0

2. Numberof Prior Arrests
None 0

Oneor

Two

Threeor More 2

3. CurrentOffense
Nonassaultiveoffense i.e., property.drug, etc. 2

Allothers 0

4. Numberof Prior Out-of-HomePlacements
Oneor fewer 0
Two or

more

5. History of Drug Usage
No known useor experimentation only 0
Regularuse,seriousdisruption of functioning 1

6. CurrentSchoolStatus
Attending Regularly,occasionaltruancyonly. or graduated/ GED 0

Droppedout of school I
Expelled I suspendedor habitually truant 2

7. Youth was on Probation at Time of Commitment to DSS
No 0

Yes

8. Number of Runaways from Prior Placements
None 0

One

ormore

9. Number of Grades Behind in School
One or Fewer 0
Two or

three

Four or more 2

10. Level of Parental I Caretaker Control
Generally effective 0
Inconsistentand I or

ineffective

Little or no supervision provided 2

11. Peer Relationships
Good support and influence; associateswith nondelinquent friends 0
Not peer-orientedor somecompanionswith delinquent orientations 2
Most companionsinvolved in delinquentbehavioror

ganginvolvementI membership 3

Total Score

Score

Risk Assessment 0-8 LowRisk
9- 13 Moderate Risk
14-18 High Risk
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Figure 3 Wisconsin DelinquencyRisk AssessmentScale I
I. Age at First Referral to Juvenile Court Intake

13 or under 2

14

ISorover 0

2. Prior Referralsto JuvenileCourt Intake
None 0

One or Two I
Threeor More 2

3. Prior Assaults includes useof a weapon
Yes 2
No 0

4. Prior Out-of-Home Placements
Noneorone 0

Two or more 2

5. Prior runawaysfrom homeor placement
None or one 0

Two or more 2

6. SchoolBehaviorProblemsincludestruancy
Noneor only minor problems 0
Seriousproblems noted 2

7. History of Physicalor SexualAbuseas a Victim

Yes

No 0

8. History of Neglectas a Victim
Yes 2
No 0

9. History of Alcohol or Other Drug Abuse
Yes 2
No 0

10. History of serious emotional problems

Yes

No 0

11. Peer Relationships
Good supportand influence 0
Negative influence; some companions involved in delinquentbehavior or lack of

peer

relationships

Strongnegativeinfluence;most peers involved in delinquentbehavior
suchas gang involvement 2

Total Risk Score

Score

Risk Classification: 0-5 LowRisk
6-9 Medium Risk

10-13 HighRisk
14 or Above Very High Risk
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PRACTICE TIPS
from DPA’s Appellate Division.

Collectedby SusanBalliet, Capital Post-ConvictionBranchManager

ForFederal Habeas: Cite Old U.S. Supreme Court Cases at Trial -

Underthe AEDPA’s § 2254d federalhabeasrelief is availableonly to correctviolationsof very old black letter law
reflected in U. S. SupremeCourt decisions. If there is a U.S.S.Ct.casethat covers the objection you are about to
make, cite it. If your objection could be characterizedas a violation of more than one federalconstitutional rule, cite
eachandevery provisionthat has beenviolated, andcite a U. S. SupremeCourt caseto back it up.

Also critical at the feØeralhabeaslevel is proof that you attemptedvigorously to make a record. Any time you are
deniedthe right to introduceevidence,be sureto put it in by avowal.

Mark Olive, NLADA ‘s ‘Lfe in the Balance"conferencein WashingtonD.C., March 2000

-Use Positive Terms to Describe the Trial Process

Call it the "innocence phase" and in a death penaltycasethe "life" phase.

Mike Tigar, NLADA ‘s L/è in the Balance"conferencein WashingtonD.C.. March 2000

To Avoid a Claim of Ineffectiveness
.4

Evidencethat a trial startedlate in the day on repeatedoccasionscan be evidenceof attorneyineffectiveness,if the
late startscan be attributed to the attorney. So be on time for trial. Inconsistenttheoriescan be evidenceof ineffec

tiveness: don’t argueyour client was abusedand then put on his nice well-behavedmotherto testify. An aggressive
11.42 lawyer might subpoenajail and phonerecordsto show you had insufficient contactwith your client. Spend

adequatetime with your client to prepareyour case. Attorney trainer Ira Mickenberg in a federalhabeashearingsaid

to appellatecounselwho had neithervisited his client nor respondedto numerousclient letters,"I’d like to introduce

you to your client."

Ira Mickenberg,NLADA s Lfe in the Balance’ conferencein WashingtonD.C. March 2000

Client’sRights Under International Law,

All your clients, not just thosewho are U. S. citizens, may have rights under international law. For instance,under
the supremacyclauseKentuckymustenforcethe ViennaConvention,which is a contractbetweenthe U. S. and other
nations. Any Kentuckystatutethat violates a provision of the Vienna Conventionis per se a violation of the suprem
acyclauseof the U. S. Constitution.

Recently.a TexasCourt of Appealsreversedthe conviction of a foreign national basedon a violation of the Vienna
Convention on ConsularRelations in Trujillo v. State,

_____

S.W,2d

_____

Tex.App. - Beaumont,No. 09-97-0528-
CR. January26, 2000. This attackwasprobably successfulonly becausethe trial lawyers cited the Vienna Conven
tion in their attackon the confessionin the trial court so that it was preservedfor direct appeal. For the text of vari
oustreaties,see http://www.unhchr.ch/or http://wwwl.umn.edu/humanrtsl

SandraL. Babcock,NLADA s Lfe in the Balance"conferencein Washington.D.C.. March 2000
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SWINGING ON A STAR: DefenderRecruiting
by Tim Shull, AssistantPublic Advocate

Would you like to swing on a star?
And carry moon beams home in ajar.
You can be better off than you are...

You could be swinging on a star!

AmericanStandard, Swinging On .4 Slur’
by Burke-Van Heusen.

Great news! Good peoplewant to work for the Department
of Public Advocacy. In early February,I helped interview
prospective DPA employees and participated in the Univer
sitv of l.ouisville Law School CareerDay. What standsout
amongso many of thesefirst, second,and third year law
studentapplicantsand prospectiveapplicantsis that they
alrcadappearto be developingcommitmentto indigent
clients as law students. Severalof the people I interviewed
or spokewith at CareerDay emphasizedthathelping peo
pie interestedthem, not making money.

University of Louisville School of Law Career Day
2000: I participated in this event on Saturda. Febrttar 3.

:1 U "h:r !a’’cr< ticinatcd The rep
resentedall types of practicesfrom solo practicesto large
civil, full-service firms. First "car law studentshold the ‘a
reer Day forum. The law school ants CareerDa to i’ e
first year studentsa brief glance at practiceopportunitiesas
told by practicing lawyers.

A fter the reception breakfast. everyone gave an opening
statement,which summarized what that individual lawyer
did for a living, and somethingabouther or his firm. The

openingstatementgaveme a chanceto promote the DPA
educationtrilogy: For the beginning lawyer, as well as
one with experience,no Kentucky law firm or organiza
tion offers anything to compare with the education.
mentoring.andopportunityoffered by DPA.

Afier openingstatements.participant lawyers conducted
two breakoutsessionsexploring aspectsof their practices
in meetingswith students. I got to work with Laura [ark
of DPA ProtectionandAdvocacyand with JeffersonDis
trict Judge. Denise Clayton, respectively in these ses
sions.

After the sessions,theresasa panel discussionand a re
ception following that.At the reception. lots ot students
asked about public senice la auG especiaU.lucmlc
representation. Several students showedgreat interest in
juvenile representation.

U. of U. CareerDay providesus with an excellentchance
to introduce first year law studentsto indigent defense
work.

Lots of these budding
la yers arc swinging
on a star, andsome of
the best will make it
DPA.

DPA’s Recruitment of Excellent Litigators
DPA is settingup fall interview sessionat 10 of the arealaw schoolsincluding UK. Uofl.,. Chase.Cincinnati. Tennessee.
Dayton. lU Indianapolis,EU Bloomington. SouthernIllinois University, and Vanderbilt. DPA will also be attendingsev
eral job fairs this fall.

Currently, DPA has openings for attornes who want to be litigators in:
Stanton, Stanford,Columbia. Bell County, Hazard.Pikeville, Frankfort - Capi
tal Trial Branch attorney, Juvenile Attorney for Boyd Co.. Appellate Branch.
and the Post Conviction Branch in Frankfort. If you are interested in any of
these positions.or know of someonethat may he interestedin them, pleasein
form Doug Howard.

Check out DPA’s most currentopeningson the wehpageat:
http://dpa.state.ky.us!dpa.htm

tim Shull
Departmentof Public Advocacy

1 00 Fair Oaks lane. Suite 302
Frankton. Kentucky 4060 I

RI: t50 64-S06
Fax: 302 564-7890

[mail: tshulldmail.pa.state.kv.us

Doug Howard
Departmentof Public Advocacy

100 Fair Oaks Lane. Suite302
Frankftwt. Kentucky41601

Tel: 502 564-8006
Fax: 502 364-7890

Email: dhowardd,mail.pa.staie.k.us
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Governor Paul Patton Orders Study
to Determine

If Racial Profiling Exists
"Stopping or searchingindividuals on the basis of race is not an effective law enforcementtool nor is it a defensi
ble strategyfor public protection,"GovernorPattonsaid as he signedan ExecutiveOrder on April 20, 2000 to de
termine if racial profiling isa problem in state law enforcement.

"While an attemptto addressthis issue in the GeneralAssembly was unsuccessfulwe believethis is an important
policy issuethat needsto be addressed.It’s my opinion that stategovernmentshouldcollect information and statis
tics regarding law enforcementactivities at the state level to ensure the fairnessof our law enforcementpractices
and ensurethe protectionof the civil rights of our people,"the Governoradded.

The order calls on all state-level law enforcementagenciesand officials to begin collecting data on activities re
lated to citations,drug relatedstops,and requestsfor consentto searchesand warrant less searches.Over the next
three months,the information will be analyzedby the Secretaryof the JusticeCabinetand the Kentucky Law En
forcementCouncil to betterdefine racial profiling and assistthem in designingand implementinga model policy to
prohibit racial profiling.

Oncethe statehas a model policy in place, the order urgesall local law enforcementagenciesand sheriffs depart
mentsin Kentuckyto eitheradoptthe state’spolicy or conic up with oneof their own.

3o erncrPattonsaid. "I bc!icvc that trackingthe racc. ethnicity, and genderof those who are stoppedand searched

by law enforcementofficials will help us determinewhetherproblems relatedto racial profiling existand canact as

a guide in the developmentof solutions."

RELATING TO CIVIL RIGHTS
WHEREAS,the governmentof the Commonwealthof Kentucky exists in part to securefor all Kentuckians

equalprotectionof the law, securityand freedomfrom discriminationand other forms of unwarrantedharassmentbe
causeof race, color, religion, nationalorigin, disability, sex or age;and

WHEREAS, stopping and/or searching individuals on the basis of race is not an effective law enforcement
policy and/ora legitimate anddefensiblestrategyfor public protection,and is inconsistentwith our democraticideals.
especiallyour commitmentto equalprotectionunderthe law for all persons;and

WHEREAS,the systematiccollection of statisticsand information regardinglaw enforcementactivities can
ensurethe fairnessof our law enforcementpractices;and

WHEREAS, tracking the race, ethnicity, and gender of those who are stopped and/or searched by law en
forcementofficials will helpto determinewhetherproblems relatedto racial profiling existand act as a guide in the
developmentof solutions:

NOW, THEREFORE. I, Paul E. Patton,Governor of the Commonwealthof Kentucky, by virtue of the
authority vested in me by the Constitutionof Kentucky and the laws of the Commonwealth,do herebyorder and di
rect the following:

‘Coni’n,edon page 27
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I. It is hereby ordered and directed that no state law enforcement agency or official shall stop, detain, or
search any person when such action is solely motivated by consideration of race, color, or ethnicity, and the
action would constitute a violation of the civil rights of the person.

II. All state level law enforcement agencies and officials shall begin to collect data and design a system at
all levels of state law enforcement to better define the scope and parameters of the problem of racial profil
ing. To the extent practicable, agencies and officials shall collect data which is sufficiently detailed to permit
an analysis of their actions and law enforcement activities as it relates to race, ethnicity, and gender. Such
actions may include, but should not be limited to, activities related to the issuance of citations, drug related
stops and requests for consent to searches and warrantless searches.

III. The Secretary of the Justice Cabinet and the Kentucky Law Enforcement Council, in consultation with
the Attorney General, the Office of Criminal Justice Training, Secretary of the Transportation Cabinet,
Kentucky State Police, Secretary of Natural Resources and Environmental Protection Cabinet, Secretary of
the Public Protection and Regulation Cabinet, shall design and implement a model policy to prohibit racial
profiling by state law enforcement agencies and officials as well as collect and report statistics relating to
race, ethnicity, and gender as it relates to law enforcement activities. The Secretary of the Justice Cabinet,
the Criminal Justice Council and the Kentucky Law Enforcement Council shall design and implement the
system referenced in paragraph H, above, and model policy within one hundred-twenty 120 days of the is
suance of this order.

IV. The Kentucky Law Enforcement Council shall disseminate the established model policy against racial
profiling to all sheriffs and local law enforcement officials, including local police departments, city councils
and fiscal courts. All local law enforcement agencies and sheriff departments are urged to implement a
written policy against racial profiling or adopt the model policy against racial profiling as established by the
Secretary of.the Justice Cabinet and the Kentucky Law Enforcement Council within six 6 months of dis
semination of the model policy. A copy of any implemented or adopted policy against racial profiling shall
be filed with the Kentucky Law Enforcement Council and the Kentucky Law Enforcement Foundation Pro
gram Fund.

V. The Secretary of the Justice Cabinet and the Kentucky Law Enforcement Council shall submit an ini
tial report to the Governor and the General Assembly concerning implementation of the model policy within
one hundred-twenty 120 days of the date of this order. Annual reports shall be submitted thereafter pend
ing further action by the General Assembly.

VI. All state agencies are hereby directed to take the necessary steps to implement the provisions of this
Executive Order.

/s/ Paul E. Patton,Governor

/s/ JohnY. Brown Ill, Secretaryof State
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Upcoming OPA, NCDC, NLADA & KACDL Education
** OPA **

* 28th Annual DPA Education
Conference

Covington,Kentucky
June 12-14, 2000

* 2000 Death Penalty LPI
KentuckyLeadershipCenter

Faubush,KY;
October15 -20, 2000

NOTE: DPA Education is open only to
criminal defense advocates.

For more information:
http://dpa.state.ky.us/trainlhtml

* ** ** *** * * *** ** ** *** **** ***** *** * **

** KACDL **

* KACDL Annual Conference
Covington,KY, November17, 2000

*** * * **** * * *** ** *t*** ***** ** * *

** NCDC **

* NCDC Trial Practice Institutes,
Macon, Georgia - June 11-14, 2000
andJuly 16-29,2000

Pleasenotil5’ NCDC if your addresshasre
cently changed.

** NLADA **

* Defender Advocacy Institute
Dayton, OH

May3l-June 6,2000

* NLADA Defender Advocacy
Institute

Dayton, Ohio
June 1-6,2000

* Defender Leadership &
Management Training

Washington,DC
October28-31,2000

* NLADA 781h Annual Conference,
Grand Hyatt Hotel
Washington,DC

November29 - December2, 2000

* Appellate Defender Training
NewOrleans,LA

December,2000 TBA

THE ADVOCATE
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