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Our Legistature
The work of the 2000 GeneralAssembly is fin
ished. DPA has received substantial new funding
andthereare many new laws.We reporton both in
this issue includingthe testimonybeforethe House
Judiciary Committeeof Rep. EleanorJordan,De
bra Miller, Ralph Kelly, Kerby Neil! and Ernie
Lewis on the bill to eliminatethe deathpenalty for
juveniles.

New Authors
In this issue we have new column authors:Shan
non Smith for Ky. Caselaw Review formerly
West’sReview, Misty Duggerfor PracticeCorner,
and Emily Holt for 6th Circuit Review. We thank
them for helping to educateus.

Mentally Ill Clients
We representmany personswho are mentally ill
under the penal code and in 202A proceedings.
Tom Glover helpsusunderstandour responsibility
in 202A cases,and Eric Drogin offersmany practi
cal ideas on working with our clients who have
mental illness.

RCr1 1.42
The right to counselin RCr11.42 proceedingsis an
areaof confusionfor some.We offer our interpre

tation of the various legal authoritiesand we note

somemyths.

Law Day
At the requestof ChiefJusticeJoeLambert,Public
Advocate,Ernie Lewis gave this year’s Law Day
presentationto the newlawyersandassembleddig
nitaries. His remarksare reprintedin this issue.

Edward C. Monahan
Editor
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The 2000 General Assembly has gone home. What
they did for indigent defense,however,was dramatic
and will have an impact for many years. The net ef
fect will be a substantial improvement in the quality
of the public defender system and the representation
rendered to poor people accused of crime in Ken
tucky.

What has happenedduring the last four years is familiar to
most of our readersbut bears repeating. Four yearsago, the
Kentucky public defender system languished as the worst
funded public defendersystem in the country. This was the
case irrespectiveof the particular benchmark,including cost-
per-capita, cost-per-case,and defendersalaries. The 1998
GeneralAssembly took a stabat the problem, increasingthe
General Fund for DPA by $2.3 each year of the biennium.
This allowedthe Departmentof Public Advocacy DPA to
implementPlan2000. Plan 2000 included as its primary fea
ture the enhancementof juvenile representationthrough sev
eral measures.First, 5 new full-time offices were openeddur
ing 1998-2000 in Paintsville, Columbia, Maysville,
Owensboro,and Bowling Green. In 1996, 47 countieswere
coveredby a full-time office, while 73 countieswere covered
by part-time, contract lawyers. By the end of 2000, 82 coun
ties will be coveredby full-time offices, while only 38 coun
ties will be coveredby part-time, contract lawyers. DPA was
thusable to keeppacewith Commonwealth’sAttorneys, who
also continued during the last 4 years to move increasingly
toward a full-time prosecutorial system. Juvenile enhance
ment also includedthe hiring of a secondtrainer whosefocus
has been on improving the quality of juvenile representation.
JeffSherrwas hired to fill this position, and he along with oth
ers hasspearheadedthe Gault Initiative which hasgonea long
way toward improving the quality of justice juveniles are re
ceiving at thehandsof Kentuckypublic defenders.

While much progresswas madeby the 1998 GeneralAssem
bly, the systemic underfundingof Kentucky’s indigentdefense
delivery systemcontinued. Shortlyafter the 1998 GeneralAs
sembly left town, the Public Advocate and the Public Advo
cacy Commissionbeganto talk abouttacklingthe fundamental
issueof chronicunderfunding.

In the springof 1999, the Blue RibbonGroup on Improving
Indigent Defense in the 21’ CenturyBRG was formed to
addressthis very problem. The membershipwas impressive,
built from a broadspectrumof Kentucky’s criminal justice and
leadershipcommunity. The co-chairs were Mike Bowling,
former chairof the HouseJudiciaryCommittee,and RobertF.
Stephens,at first the Chief Justice of the Kentucky Supreme
Court later namedthe Secretaryof the Kentucky JusticeCabi
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net. They were joined by the
new Chief Justice, Joseph
Lambert, two Republicanand
Democratic leaders of the
Senate, David Williams and
Larry Saunders, several
Democratic and Republican
Leadersof the House, Harry
Moberly, Kathy Stein, and
Jeff Hoover, two Bar Leaders,
Dick Clay and Don Stepner,
the current and former Public
Protection and Regulation
Cabinet Secretaries, Ron
McC loud and Laura Douglas,
the Dean of Law Professors,
Robert Lawson, and many
otherprominent Kentuckiansincluding former Congressman
Scotty Baesler, former Rep. Jim Lovell, Commonwealth’s
Attorney Phil Patton, District JudgeDeniseM. Clayton, Ap
palachianResearchand DefenseFund ExecutiveDirectorand
Bar LeaderJohnRosenberg,currentand former PublicAdvo
cacy CommissionmembersBob Ewald and Bob Carran,and
prominentbusinessmanRichard Dawahare. The BRG had at
its disposalthe top indigentdefenseconsultantin the country,
the TheSpangenbergGroupheadedby Bob Spangenberg.

The Blue Ribbon Group met throughoutthe spring of 1999,
and issued its report on June 1, 1999. The basic findings of
the BRG were statedin Findings #5-7 as follows: "The De
partmentof Public Advocacy Ranksat, or Near, the Bottom
of Public DefenderAgenciesNationwide in Indigent Defense
Cost-Per-Capita& Cost-Per-Case.The Departmentof Public
Advocacy per Attorney Caseload Far Exceeds National
CaseloadStandards. The Departmentof Public Advocacy
Ranks At, or Near, the Bottom of Public DefenderSalaries
Nationwidefor Attorneysat All ExperienceLevels. All Corn-.
ponentsof the Criminal JusticeSystemShouldbe Adequately
FundedParticularly Public Defense. Overall the Department
of Public Advocacy is Under-Funded." The Blue Ribbon
Group recommendedstated in Recommendation#12 that
"$11.7 Million Additional Funding for Eachof the 2 YearsIs
Reasonableand Necessary to Meet DPA’s Documented
FundingNeedsas Describedin PD21."

The BlueRibbonGroup reportwas presentedto the Kentucky
Criminal Justice Council in its June 1999 meeting. The
Criminal Justice Council decided for policy reasonsnot to
make a specific finding on the Blue RibbonGroup’s budget
aryrecommendation.However, the Criminal JusticeCouncil
voted to supportrecommendations1-11, which werethe foun

2000 GeneralAssemblyFunds:
Significant Part of Blue Ribbon Group Recommendations

by Ernie Lewis, Public Advocate

Ernie Lewis, Public Advocate
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dation of the $1 1.7 million budgetary recommendation.
Thereafter,the BRG Reportwas disseminatedwidely.

In Augustof 1999, the Public Advocate and severalmembers
of the Blue Ribbon Group presentedthe report to Governor
Paul Patton, BudgetDirector Jim Ramseay,the Secretaryof
the Governor’s Executive Cabinet, Crit Luallen, and other
membersof hisstaff.

In January2000, Governor Patton presentedhis Executive
Budgetto the 2000 General Assembly. The budget included
improving the Kentuckypublic defendersystemas one of the
Governor’s priorities. Included in his recommendedbudget
was $10 million additional General Fund dollars for indigent
defense. This budget was basedfundamentallyon the Blue
Ribbon Group. This budget representeda commitment to
fund the Blue RibbonGroup fully over a four-yearperiod of
time.

The General Assembly fully adoptedthe Governor’sbudget
for Kentuckypublic defenders. BeginningJuly 1, 2000, DPA
will have $4 million to spendon indigent defenseduring the
first year of the biennium, and $6 million during the second
year. This $10 million infusion of funds will allow Kentucky
to move off the bottom of indigent defensefunding into the
middle. More importantly, it will enableKentucky to ensure
that poor citizens accusedof crime will be given the justice
that is their due.

How will justice be improvedwith this increasein funding?

Salaries Will Be Improved

The 2000 budget includes $1.2 million for the first year and
$2.6 million for the secondyear of the biennium to improve
the salariesof public defenders. The original budget request
basedupon the recommendationof the Blue Ribbon Group
was for a 30% increasein the salaryof each defender. DPA
requested15% increaseeachyear of the biennium. The press
widely reportedthat the GeneralAssembly funded 15% salary
raises. Unfortunately that is not the case. DPA is working
with The Governor’sOffice of Policy& ManagementGOPM
and the PersonnelCabinetto determinehow much the salary
raiseswill be. It is clear that the startingsalariesfor defenders
will be increasedfrom $23,388 to $28,000+ during the first
year and $30,000+ during the secondyear. This will allow
DPA to pay more reasonablesalaries,and should assistin the
recruitingand retentionof new lawyers.

Unfortunately, I cannotreport that the Blue RibbonGroup’s
Recommendation#4 that "Salary Parity is the Goal" hasbeen
achieved. It is reported that prosecutorsin Assistant Com
monwealth Attorneys funded by the Unified Prosecutorial
Systemwill havestartingsalariesof been funded at approxi
mately $32,500for the startingsalariesof their new full-time
prosecutors.Public Defenderswill start Attorneys at $28,000
in 2000-2001 and$30,000in 2001-2002.

Further, loan forgivenessremainsas an unmet need. The Blue
Ribbon Group recommendedin Recommendation#5 that
"Loan ForgivenessProgramsShould Be Made Available to
Prosecutorsand Defenders." Defenders and prosecutors
worked togetheron this effort. While a bill was introduced
that would haveeffectuatedloan forgivenessfor both prosecu
tors and defenders,we were unableto get the bill to move
throughthe GeneralAssembly. That remainsa seriousunmet
needfor both defendersandprosecutors.

The Full-Time SystemHas Advanced

The Blue Ribbon Group Recommendation#3 was that the
"Full-Time SystemShouldbe Completed." The 2000 General
Assemblymadegreatstrides in fully funding this recommen
dation. An additional 26 countieswill transition from being
covered by part-timecontract lawyers to full-time by the end
of the biennium.

The primary way the full-time systemwill grow during the bi
ennium will be through the expansionof existing offices into
surroundingcounties. This will be accomplishedin the fol
lowing way:

* The FrankfortOffice will begin to cover Bourbon County
in July of 2000. In Januaryof 2001, Woodfordand Owen
Countywill be coveredfrom the FrankfortTrial Office.

* The LaGrangeTrial Office will begin to cover Spencer
CountyJuly 2000.

* The Owensboro Office will cover Hancock and Ohio
CountiesbeginningJanuary2001.

* The Hopkinsville Office will cover Todd and Logan
CountiesbeginningJanuary2001.

* The Bowling GreenOffice will cover Butler, Edmonson,
Simpsonand Allen CountiesbeginningJanuary2001.

* The ElizabethtownOffice will cover Meadeand Brecken
ridge CountiesJanuary2001.

* The Stanford Office will move to Danville and cover
Boyleand MercerCountiesbeginningJanuary2001.

* The Morehead Office will cover Bath, Menifee, and
GreenupCountiesbeginningJanuary2001.

* The Maysville Office will cover Lewis Countybeginning
January2001.

Two new offices are scheduledto open in April 2001. An of
fice will open in Bullitt County in order to cover Bullitt and
NelsonCounties. SpencerCountywill be moved into the Bul
Iitt Office at that time. An office will also be opened in
Murray in April of 2001 to cover Marshall, Calloway and
Graves County. The four river counties, Fulton, Hickman,
Ballard,and Carlisle,will be divided betweenthe Paducahand
MurrayOffices.

By the end of this next biennium, DPA will have 27 field of
fices covering 108 counties. Theseoffices will be actively
supervisedby directingattorneys. Additionally, they will be

‘Continuedon page6
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Continuedfrompage5

managedby 5 regional managersplus the Louisville Office’s
ExecutiveDirector, Dan Goyette. Private lawyers will havea
vital role coveringconflicts of interestin the 27 field offices.
In addition, 12 countieswill continue to be coveredby part-
time contractlawyers.

Caseloadswill be Reduced
Blue RibbonGroup Rrecommendation#6 was that "Full-Time
Trial Staff ShouldBe Increasedto Bring CaseloadsPerAttor
ney Closer to the National Standards. The Figure Should Be
No More Than 350 in Rural Areas and 450 in Urban Areas."
DPA asked for 35 additional lawyers in order to be able to
achievethis goal.

The 2000 General Assembly was not able to allot sufficient
funding to achievethe goal. Full funding of recommendation
Recommendation#6 will have to await 2002. However, I am
happy to announcethat 10 additional lawyers were funded to
tackle the high caseloadproblem. Theselawyers will begin
April 2001. They will be assignedto those offices with the
highest caseloadsas shown by DPA’s caseloadtracking sys
tem.

One Lawyer for Capital Trials

The Blue RibbonGroup Recommendation#10 was that it was
"imperative that Kentucky ReasonablyFund Indigent Capital
Defenseboth at the Trial and Post-Trial Levels." The DPA
budgetrequestwas for $1.8 million for both the trial and post-
trial levels to improve our representationof personscharged
with or convictedof capital crimes. The major part of that
plan was to regionalize the representationat the trial level,
with teams of 2 lawyers and I mitigation specialist being
placedin eachofthe 5 regions.

The 2000 budget will enable DPA to hire I additional capital
trial lawyer. This lawyer will be placedin the FrankfortCapi
tal Trial Branch.

One Lawyer for the AppealsBranch

When I becamePublic Advocate,the AppellateBranch con
sisted of only 8 V2 lawyers. At the sametime, the Attorney
General’s Criminal Appellate Division consistedof 26 law
yers. Today, 16 lawyers are doing appellatework for DPA,
including 10 in the AppealsBranch,4 in the Capital Appeals
Branch. and 2 in the Juvenile Post-DispositionalBranch.
Thereare also two appellateattorneysin the JeffersonCounty
Public DefenderOffice. DPA requested6 additional appel
late lawyers in order to comecloserto parity with the Attorney
General’s Office. This requestwas in responseto the Blue
Ribbon Group’s Finding #10, "The AppellateBranch is Lim
ited in its Ability to Handlethe Workloadin the court Courtof
Appealsand the SupremeCourt."

This finding will need to be addressedin the 2002 General

Assembly.However, the budgetwill allow us to get a start by
fundingone new AppellateBranchlawyer. By October2000,
DPA will have17 lawyers devotedto appellatework.

$200,000Additional Dollars will be Devoted to
Conflicts of Interest Cases

One of the difficult issuesin public defenderwork where full-
timeoffices are utilized is conflicts of interest. The BlueRib
bon Group recognizedthe problem in Finding #13, which
reads"Compensationfor Private Bar MembersWho are Ap
pointed to Conflict Casesis Among the Lowest in the Coun
try." In the body of the report, the BlueRibbonGroup stated
that "[tb assurequality of counsel and sufficient numberof
conflict counsel,particularly in the rural areasof the state,in
creasedfunding for conflict counselmust occur."

The 2000 GeneralAssembly has helpedfund the solution to
this problem by placing $200,000 in the first year and
$100,000 in the secondyear of the biennium into our conflict
budgets. This will allow private lawyers to be paid at a some
what higher level. Conflicts of interestwill remaina problem,
however,until theBlueRibbonGroup is fully funded.

The Infrastructure of DPA Will Improve

Blue Ribbon Group Finding #12 recognizesthat as "DPA
Moves Toward a Fully StaffedStatewide Program, the De
mandson the Law OperationsDivision LOPS Will Grow
Dramatically. Currently, the Number of Staff at LOPS Will
Needto be Expandedduringthe Implementationof PD2 I ."

The 2000 GeneralAssembly funded a significant part of this
finding by funding 4 new positions. This will enableDPA to
havethe staff sufficient to support the accounting, library,
technology,and other functions vital to running a statewide
system.

Many Exciting Activities will Occur without New

Funding

The primary activity of DPA is providing counselto indigents
accusedof and convictedof crimes. However, DPA is also
chargedwith doing otherthings,suchas "conductingresearch
into methodsof improving the operationof the criminaljustice
system with regardto indigent defendantsand other defen
dants in criminal cases." KRS 3 1.0307.

2000-2002promisesto be an exciting time for DPA as we im
plementthe 2000 budget,and as we make efforts to improve
the criminal justice system. Includedin our plans are the fol
lowing:

* Continuedjuvenile enhancement.DPA will continue to
try to raisethe level ofjuvenile representationacrossthe
Commonwealth.

* Focus on the unrepresentedjuvenile. The problem in
Kentucky is not just the qualityof representationfor juve
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niles. Unfortunately, the problem is all too often that ju
veniles are being adjudicatedwithout counsel. This hap
pens for a variety of reasons,including the inadequate
coverage by public defendersin contract counties, the
mass waiver of counsel, the interventionof parents,and
other reasons. DPA along with the Departmentof Juve
nile Justicehaverecognizedthis to be a significant prob
lem in Kentucky’s court system. A bill which would have
addressedthis passedthe Senatebut failed in the House in
2000. DPA is committedto ensuringduring the next two
years that all thosejuveniles eligible for the appointment
of counselhavecounselwhen important decisionsabout
their lives and futuresare being decided.

* The InnocenceProject. The Post-ConvictionBranch has
offices in Frankfort, LaGrange, and Eddyville. This
branch representsinmates in numerouspost-conviction
matters, including RCR11.42s,CR 60.02s, and federal
habeas. An increasingconcernat the national level has
been that individuals who can be proven innocent,par
ticularly throughnew technologiessuchas DNA, are be
ing held in prisons, including far too many on death row.
The Post-ConvictionBranchwill beginan innocenceproj
ectinspired by thenow famousefforts of ProfessorsBarry
Scheckand PeterNeufeld. This will be an effort under
takento bring new technologiesto bearto ensurethat in
nocent prisoners are having their claims of innocence
fully adjudicated.

* RevenueSharing. DPA is beginningan experimentto see
whether sharingsome portion of the Administrative Fee
pursuantto KRS 31.0512with the local offices might be
a successfulway for conflict casesto be funded.

* DPA will host conducta DefenderLeadershipPractice
Institute in the winter of 2001 to train educateour present
and future defenderleadersin good managementandsu
pervisionskills.

* The Post-Trial Division will createa conflict unit for
capitalpost-convictioncases. This unit will be housedin
theLaGrangePost-ConvictionOffice, and will necessitate
a relocationof that office.

* DPA will producea currentdeathpenaltymanualin time
for the Capital Litigation PersuasionInstitute to be con
ductedthis fall.

* DPA will engage in an office quality review project,
wherebytrial division leaderswill visit our field offices to
ensurethat certain benchmarksof a good field office are
being followed.

* DPA will continue to implement standardsof practice
adoptedby both the Trial Division and the Post-TrialDi
vision.

There is Much Left to Accomplish in 2002

It will take four yearsto fund the recommendationsof the Blue
RibbonGroup. The 2000 GeneralAssemblytooka giant step
toward full fundingof those recommendations.It is estimated,
however,that it will takean additional $6-7 million eachyear

of thebienniumto fund fully all of the BRG recommendations.
The most significant needsremainingwill be:

* Caseloadreduction. A reasonablypaid public defender
cannotbe effective if his/hercaseloadis too high. De
pendingupon the numberof casesthat come in during the
next two years,it will takean estimated$2 million to meet
our goals of 450 open casesper lawyer per year in urban
areasand 350 in rural areas.

* Completionof full-time system. It will cost an estimated
$1,100,000to open offices in Glasgow, Cynthiana, and
Boone Countyand coverthe remainingcounties.

* Completionof proposalfor adequatecapitaldefensefund
ing. Thiswill cost approximately$1.7 million.

* Completionof appellatebranch expansion. This will cost
approximately$400,000.

* Accessto court for juvenilesand adult inmates. The indi
gent post-convictioneffort was not funded by the 2000
General Assembly. It is estimated that $600,000 is
neededto fund accessto courtfor adult inmatesand juve
niles in treatmentand detentionfacilities.

* Field Office Support Staff. DPA is support-staffshort.
We are not ableto make useof efficienciessuchas para
legals and social workersthat otherdefendersand private
lawyers are ableto do. Oneadditional support staffper
office would cost approximately$1 million eachyear.

* Salaryparity with Kentuckyprosecutors.

Conclusion

DPA is very grateful to the Governor Paul Patton, the 2000
GeneralAssembly,the Blue RibbonGroup, the Criminal Jus
tice Council, and the many membersof the Judiciary, public
defenders,Commissionand Board members,and otherswho
were supportiveof our budget during the 2000 General As
sembly. This budgetwill go far in meetingthe recommenda
tions of theBlueRibbonGroup, and the promiseof Gideon.*

"The rungof a ladderwasnevermeant
to restupon,but only to hold a man’s
foot long enoughto enablehim to put

the other somewhathigher."

-ThomasHenryHuxley, Lifeand Lettersof
ThomasHuxley
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SEXUAL ASSAULT

SENATE BILL 263. This is the primary bill coming out of
the Governor’sSexual Assault Task Force. It continuesthe
trend of creating special laws for sex offenders, increasing
penalties,and ensuringtreatment. The wide-reachingprovi
sionsinclude the following:
* The date rape drug, gamma hydroxybutyric acid, is in

cludedasa ScheduleI drug.
* Violent offendersare no longer eligible for shockproba

tion under this amendmentto KRS 439.265 or probation
underthe amendmentto KRS 439.3401.

* The definition of deviatesexual intercourseunder KRS
510.010 is expandedto include the "penetration of the
anusof one personby a foreign objectmanipulatedby an
other person." All sexualoffensesinvolving anal penetra
tion with foreign objects are movedto the sodomystatute.

* Theone-yearstatuteof limitations involving claims of sex
ual assaultby one spouseagainstanotherspousehasbeen
eliminated.

* Third and subsequentsexual assault misdemeanorsare
now ClassD felonies. The Commonwealthmust indict as
a felony if it desires to proceed underthis section. In a
curious sectionthat will haveto be fleshedout, the statute
reads that the "jury, or judge if the trial is without a jury,
may declineto assessa felony penalty in a caseunderthis
sectionand may convict the defendantof a misdemeanor."
This raisesquestionsabout lesser-includedoffenseinstruc
tions, how the jury is to "decline to assessa felony pen

alty," and other concerns.
* "Megan’s Law" has been altered significantly, mostly to

comply with federal statutory requirementsunder the Ja
cob Wetterling Crimes Against Children and Sexually
Violent Offender Act [42 U.S.C. 14071 et seq.]. Carol
Campof the DPA haswritten an extensiveanalysisof this
section of the Bill, and the readeris referredto her work,
particularly for questionsraisedand possiblechallengesto
the statute. The primary shift in the Bill is that informa
tion has beenplaced on a KSP Website rather than dis
seminatedthroughthe media and law enforcement. The
Website carries the registrant’sphotograph,his address,
age, race, sex, date of birth, height, weight, hair and eye
color, aliasesused,briefdescriptionof the crimecommit
ted, and other information to be requiredby the Justice
Cabinetthroughthe regulatoryprocess. Classificationsof
high, moderate,and low risk have beenabolished. Hear
ings havebeenabolished. The previous definition of sex
offender has beenreplacedby a very simple definition:
"Sex offender’ meansa personwho hasbeenconvictedof
a sex crime as defined in KRS 17.500." There are two
classificationsof registrants. Registrantsmust registerfor
life if they havebeenconvictedof kidnapping of a minor,

unlawful confinementof a minor, a sex crime with a
prior conviction against a minor or a prior sex crime
conviction, any personwith 2 or more criminal offenses
againsta minor victim, anyonewho has been convicted
of rape or sodomy in the first degree,and any sexually
violent predator. All other registrantsmust registerfor
10 years. The duty to registerends only when his con
viction is reversedor he receivesa pardon. Personscon
victed of sex crimes, criminal offensesagainsta victim
who is a minor, and "sexually violent predators",are
required to registerprior to their releasewith the local
probationand paroleoffice in the county in which they
intend to reside. The definition of "criminal offense
againsta victim who is a minor" has beenexpandedun
der KRS 17.500 to include kidnapping, unlawful con
finement, promoting a sexualperformanceof a minor,
promotingprostitution when the "defendantadvancesor
profits from the prostitution of a personunderthe ageof
18, useof a minor in a sexualperformance,sexualabuse
2 and 3" degrees,and any attemptsof the includedof
fenses.Upon the person’s release,he must report to a
local detention facilitity where he is fingerprinted and
photographed. The fingerprints and photographsare
sent to the Information ServicesCenterwith the Ken
tucky State Police. Whenthe releasedpersonchanges
his address,he must notify his currentprobationand pa
roleofficer prior to changinghis address.He must regis
ter with his new probationand parole officer within 5
daysof the dateof the changeof address. If the person
fails to register, or to registerhis changeof address,he
maybe chargedwith having committeda ClassD felony.
The Justice Cabinet is required to verify addressesof
registrantsevery 90 days for lifetime registrants,and
every year for those required to be registeredfor 10
years. The role of the Sex Offender Risk Assessment
Advisory Board has shifted to include the approval of
providerswho conductcomprehensivesex offenderpre
sentenceevaluations. The comprehensivesex offender
presentenceevaluationis to be done pursuantto a court
order at the time of conviction prior to sentencing.The
evaluationis to be doneby approvedproviderswho look
at the issuesof the threatposedto public safety,amena
bility to sex offendertreatment,andthe natureof the re
quired sex offender treatment. Communicationsmade
during the comprehensivesex offender presentence
evaluationsor treatmentare privileged. Registrantsare
barredfrom residing within one thousandfeetof a high
school,middle school, elementaryschool, preschool,or
licensedday care facility. Personsare prohibited from
usinginformation obtainedfrom the Websiteto harassa
registrant. Harassmentis a Class B misdemeanor.

New Laws Of The 2000 GeneralAssembly . Ii
by Ernie Lewis, Public Advocj
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HOUSE BILL 237. This bill pertainsto the creationand role
of the "children’s advocacycenter." Thesecentersare agen
cies that advocate"on behalfof children allegedto have been
abused;that assistsin the coordination of the investigationof
child abuseby providing a location for forensic interviews and
promoting the coordinationof servicesfor children allegedto
havebeen abused Otherprovisionsof the bill are:
* Children’s advocacycenterstaffare to be on multidisciplin

ary teamsinvestigatingchild abuse.
* Interviewswith children areto take place in children’sadvo

cacy centers"to the extent practicableand when in the best
interestof a child."

* The Cabinetfor Families and Children are to "participate in
all investigationsof reportedor suspectedsexualabuseof a
child."

JUVENILE LAW

SENATE BILL 256. This is one of the two major bills per
taining to juvenile justice. Among the changesinthis bill are
the following:
* A philosophicalsectionis addedto KRS 600.010 regarding

the public offender section of the juvenile code, KRS
Chapter635, saying that the chapterwill be interpreted"to
promotethe best interestsof the child through providing
treatmentand sanctionsto reducerecidivism and assistin
making the child a productive citizen by advancing the
principles of personal responsibility, accountability, and
reformation, while maintaining public safety, and seeking
restitutionand reparation."

* A philosophicalsectionis addedto KRS 600.0 10 regarding
the youthful offender section of the juvenile code, KRS
640, saying that KRS 640 "shall be interpretedto promote
public safety and the conceptthat every child be held ac
countablefor his or her conductthrough the use of restitu
tion, reparation,and sanctions,in an effort to rehabilitate
delinquentyouth."

* Victims are included as interestedparties in juvenile court
who havea right to "promptand fair hearings."

* An entity calleda youth alternativecenteris createdfor use
as a place of detentionprior to and after adjudicationfor
status,public, andyouthful offenders. Theseare nonsecure
facilities. Youth alternativecentersmay be createdby the
county applying to DJJ for the constructionand operation
of the center.

* Children accusedof public offensesmaybe detainedfor 72
hours in intermittentholding facilities which are approved
by DJJ. Jail employeesmay supervisejuveniles as well as
adults.

* KRS 610.310 is amendedto allow a juvenile court to send
a child for mental health examinationand evaluationwhen
the"mental or physical" health of the child beforethe court
requiresit.

* The mandatorytransferstatute for juveniles using firearms
during the commissionof a felony is amendedto allow for
prosecution irrespective of whether the firearm is

"functional or not."
* Children transferred to circuit court and convicted and

placed in a DJJ facility may be sentto an adult prison for I
escape.

* Somechangeshavebeeninstitutedwith supervisedplace
ment revocation hearings. A preliminary hearingis to be
held with 5 daysof the child being taken into custody,ex
clusive of weekendsand holidays, unless the child agrees
to a longerperiod oftime. If thechild is returnedto active
custodyat the preliminaryhearing,a final hearingmust be
held with 10 days. At the hearing,DJJ hasboth the power
to administeroaths and to issue subpoenas. DJJ is given
regulatory power to govern commissioner’swarrants,the
proceduralaspectsof the hearing,the burdenof proof, the
standardof proof, and the appealsprocess.

HOUSE BILL 296. This is anothervery extensivebill which
changesmany provisions of the laws pertainingto detention
and status offenders. Among the changesbut by no means
exclusivefeaturedin this bill are the following:
* A definition is given to "beyond the control of school"

which is to be "found by the court to have repeatedlyvio
lated the lawful regulations for the governmentof the

school The statuspetition must "describethe student’s
behaviorand all intervention strategiesattempted by the
school."

* A definition is given to "beyond the control of parents"
which meansa child "who has repeatedlyfailed to follow
the reasonabledirectivesof his or her parents...which be
havior resultsin dangerto the child or others..."

* A definition is given to "detention" which means"the safe
and temporarycustodyof a juvenile who is accusedof con
duct subject to the jurisdiction of the court who requiresa
restrictedenvironmentfor his or her own or the commu
nity’s protection."

* Statusoffendersare to be detainedin a nonsecurefacility, a
securejuvenile detentionfacility, or a juvenile holding fa
cility for not longer than 24 hours pending a detention
hearing.

* Public offendersmay be held for 48 hours in a securejuve
nile detentionfacility or juvenile holding facility pendinga
detentionhearing.

* Statusoffendersare not to be detainedfollowing the deten
tion hearingunlessthe child is accusedof violating a valid
court order.Statusoffendersare to be detainedfollowing a
detentionhearing in a nonsecuresetting. If the statusof
fender is chargedwith violating a valid court order, the
child may be detained in securedetentiononly after the
court holdsa hearingand finds that there is probablecause
to believethe child has violated a valid court order. The
child may be detainedfor 72 hours following his detention
hearing,after which a written reportmust be filed review-S
ing the behavior of the child and the circumstancesin
volved. The reportmust addressthe reasonsfor the child’s
behavior, and whether "all dispositionsother than secure

Continuedon page /0
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Continuedfrompage 9

detention have been exhaustedor are inappropriate."
Within 24 hoursof receiptof the report, a violation hearing
must be held.

* Children chargedwith a public offenseare to be detained
dependingupon whetherthereis in the county a stateoper
ated securedetentionfacility underthe statewidedetention
plan. If thereis sucha facility, DJJ conductsan assessment
and placesthe child in one of its detentionfacilities. If
thereis no such facility, the child may be held in a secure
juvenile detention facility, juvenile holding facility, or a
nonsecuresetting.

* Statusoffendersare not to be chargedwith escape"for be
ing absentwithout leave or failing to comply with the con
ditionsof supervisedplacement."

* The bill reaffirms "the inherent contempt power of the
court..."

HOUSE BILL 10. This very simple bill outlaws the posses
sion or use of tobacco productsby someoneunder 18. If the
police see a minor possessiontobacco productsin plain view
the officer may confiscatethe tobaccoproducts.

DOMESTIC VIOLENCE

SENATE BILL 116. This bill was one of the piecesof legis
lation proposedby the Governor’sCouncil on DomesticVio
lence. Thereare numerousprovisionsto the bill, including:
* KRS 196.280is amendedto expandthe scopeof the VINE

notification system.State prisonsare part of the VINE sys
tem. Jailersand wardensmust providenotice to the VINE
systembefore releaseof the inmate from the facility or in
stitution. The notice is also to be donewhen someonees
capes from a penitentiary,juvenile detention facility, re
gionaljail, or countyjail.

* KRS 411 is createdto createa civil action againsta person
who commits the acts of stalking in the first and second
degree. The action is not dependentupon a conviction or
even a charge of stalking. The statuteof limitations for
bringingthe chargeis 2 yearswithin the last act of stalking.

* KRS 43 1.064 is amendedto require the circuit clerk to
place the conditionsof releaseinto the computerwithin 24
hours following filing of the conditions. This is entered
into LINK. The effect of this provision will be to allow
law enforcementofficers on a 24-hour basis to verify the
existenceand validity of pre-trial releaseconditions.

* KRS 438.250and KRS 5 10.320 are amendedto allow vic
tims of crime to havethe written results of the blood tests
required to test for HIV when someoneis bitten or other
wise suffersfrom a puncturewound by an inmate or person
chargedwith a crime.

SENATE BILL 263. This is primarily a bill pertainingto sex
ual assaults.Thereare two significantchangespertainingto
domesticviolence in this bill:

* One section of the bill createsa new section of KRS 237
which requiresnotice to law enforcementand victims when
a personunder a domestic violence order attemptsto or

succeedsat purchasinga firearm. Anothersection amends
KRS 508.130 to define a protective order as including
EPOs,DVOs, foreign protectiveorders,pretrial releasefor
personsaccusedof assault,sexualoffenses,domesticvio
lence casesunderKRS 431.064,and any other bond, pro
bation, parole, or diversion order "designedto protectthe
victim from the offender." KRS 508.140 is amendedto
allow a prior misdemeanorconviction for stalking to be
amongthose offenseswhich would causea subsequentof
fenseto be prosecutedas a felony.

* The statutealso createsa felony for the conviction of 3 as
saultsin the 4th degreeagainstfamily membersas defined
in KRS 403.720. This section also has the samecurious
language that "the jury, or judge if the trial is without a
jury, maydeclineto assessa felony penaltyin a case...and
mayconvict the defendantof a misdemeanor."

DUI

HOUSE BILL 366. This bill representsa major shift in DUI
law, particularly the change from .10 to .08. Bob Lotz has
written extensivelyon this bill, and the readeris encouragedto
seekhis handoutsfor potential challengesto the bill. Someof
the changesin this 50 pagebill are as follows:
* DUI is partially definedas "[h]aving an alcohol concen

tration of.08 or more..."
* Both the .08 and the .02 provisionsestablishthe validity

of the test taken within 2 hoursof "cessationof operation
or physicalcontrol of a motorvehicle." If the test is done
after 2 hours,the results are inadmissiblefor prosecution
under .08 and .02, unlessthe test is done by the defense
following the taking of the requestedstatetests.

* Declining to takea blood or urine test is a refusalonly if
the refusaloccursat the testsite.

* License suspensionis to be done by the court. The
DOT’s role is to administer"the suspensionperiod under
the terms and for the duration enumeratedby the court in
its order..."

* The .18 sentencingprovision is eliminated as a separate
provision, and transformedinto an aggravatingcircum
stance.

* The presenceof certain aggravatingcircumstanceswill
causea mandatoryand nonprobatable4 days in jail for a
first time offender, 14 days for a 2d offense,60 days for
a 3rd offense, and 240 days for a 4th offense. Among the
aggravatingcircumstancesare speeding30 miles an hour
over the limit, going the wrong directionon a limited ac
cesshighway, causing an accident resulting in death or
serious physical injury, having a blood alcohol level
above.18, refusingto submit to a test, and transportinga
child under 12.

* License revocationis for 30-120 days for a first offense,
12-18 monthsfor a secondoffense,24-36 monthsfor a 3
offense. 60 months remains the revocation period for a
fourth or subsequentoffense.

* A personcannoteitheroperateor be in physicalcontrol of
a motor vehile while his license is revokeddr suspended
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due to a DUI, unless there is a functioning ignition inter
lock device. If the personviolatesthis section,it is a Class
B misdemeanor,unless he was also driving while intoxi
cated in which case it is a ClassA misdemeanor,for a first
offense. For a offense,it is a ClassA misdemeanorand
a ClassD felony if driving while intoxicated. For a 3 or
subsequentoffense,the driving on a suspendedlicenseis a
ClassD felony.

* The breath,blood, and urine testsare to be performedonly
"after a peaceofficer has had the personunder personal
observationat the location of the test for a minimum of
twenty20 minutes."

* Warnings at the time of the test must be that if a person
refuses,his mandatoryjail timewill be doubledand that he
will not be allowed to obtain a hardship license, that the
testscan be used againsthim including that if the results
are .18 or better his mandatoryjail time will be doubled,
and that a personcanhave his own testif he submitsfirst to
the state’stests.

* A person has a right to contact an attorneyand must be
given 10-15 minutesto do this prior to the testbeing given.
An attorneymaybe presentat the testingif shecanbe there
within the timeframe establishedby the statute.

* A refusal will result in licensesuspensionwhile the case is
being prosecuted.If the court determinesthat a refusaldid
occur, even if the defendantis not convictedhis license is
still suspendedas if he had beenconvicted.

* Licensesare suspendedby the court pretrial if the court
finds after holding a hearingby a preponderanceof the evi
dencethat the person was in violation of the statute and
that there was an accident resulting in death or serious
physical injury.

* The court may require an ignition interlock device before
grantinga hardshiplicense.

* The crime of possessionof an open alcoholic beverage
containerin a motor vehicleon a public highway is created.
Both open containers,or containerswith the seal broken,
must be in the glove compartment,in the trunk, or in the
backhatch in order to avoid prosecution. The penaltyis a
fine of$35-$100.

* The bill createsan elaborateand complicatedlaw utilizing
the installation of functioning ignition interlock devices. A
simplistic accountof this sectionis that upon a secondcon
viction, the court must impound the license plates of all
vehicles owned by the defendant,unless the court orders
installation of an ignition interlock device. At the conclu
sion of the licenserevocationperiod, the court may order
that a person must have an ignition interlock device on
their car. If a personviolates the court order, thecourt may
then order the device to be placed on the car for ever-
increasingtime period dependingupon the numberof vio
lations.

* If the police recordthe stop, they must film the field sobri
ety tests in their entiretyand that portion of the pursuitand
stop which were recorded. If a videotapehas beenmade
by the officer, that is to be notedon theuniform citation.

* The servicefee is raisedfrom $200 to $250.

CRIMINAL GANGS

SENATE BILL 223. This bill makessignificant changesto
the criminal gangstatute. It eliminatesKRS 503.130alto
gether and amends KRS 506.140 and 150, the criminal
gang recruitment and activity statutes. Some of the
changesare as follows:

* The enhancementsection for committing certain offenses
in furtheranceof criminal gang activity containedin KRS
503.130is gone.

* Theonly gangrelated crimenow remainingis that of crimi
nal gangrecruitment,a ClassA misdemeanorfor the first
offense,and a Class D felony for a secondor subsequent
offense.

* The definition of "criminal gang activity" in KRS 506.130
has been eliminated. In its place is a definition of a
"criminal gang"under KRS 506.150. The Commonwealth
will be allowedto provethe existenceof a criminal gangby
proving many of th samefactors previously containedin
KRS 506.1303. Addedto the list of admissibleevidence,
however,is proofof insignias, flags, meansof recognition,
codes, membership,age, or other qualifications,creed of
belief, concentrationor specialty,or a method of operation
or criminal enterprise.

* KRS 506.1401requiresthat the recruitmentor enticement
be to join a criminal gang rather than any other kind of
gang.

* Criminal gangis definedas follows: "[A]ny alliance, net
work, or conspiracy,in law or in fact, of five 5 or more
persons with an establishedhierarchy that, through its
membershipor through the action of any member,engages
in a continuing patternof criminal activity." "Fraternal
organizations,unions,corporations,associations,or similar
entities"are excludedfrom the definition.

* A "continuingpatternof criminal activity", essentialto the
definition of criminal gang, means"a conviction by any
member or membersof a criminal gang for the commis
sion, attempt,or solicitation of two 2 or more felony of
fenses,the commissionof two 2 or more violent misde
meanoroffenses,or a combination of at least one 1 of
these felony offenses and one1 of these violent misde
meanoroffenses,on separateoccasionswithin a two 2
year period for the purposeof furtheringgangactivity."

* A "violent misdemeanor", relevant to the definition of
"continuing pattern of criminal activity" means4th degree
assault,menacing,2d degreewanton endangerment,terror
istic threatening,3 degree criminal abuse, 2nd degree
stalking, 2 degreeunlawful imprisonment,and criminal
coercion.

THEFT OF IDENTITY

HOUSE BILL 4. This bill createsa new section of KRS
Chapter514 entitled Theft of Identity. Someof the promi
nent featuresof this newcrime are as follows:

Continuedon page /2
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* The crime of theft of identity is a new Class D felony.
* Theft of identity is the knowing possessionor useof identi

fying information without the other person’sconsentwith
the purposeof representingthat the defendantis the other
personin order to obtain some sort of profit, including ob
taining "political" benefit.

* A minor usingsomeoneelse’s identification to buy alcohol
or tobaccois not includedin the definition.

* Venue lies wherethe crime is committedor where the vic
tim resides.

* A crime of trafficking in stolen identitiesis also created. It
is a Class C felony, and is definedas the manufacturing,
selling, transferring,etc. of personalidentities. Possession
of 5 or more personalidentities is prima fade evidenceof
the possessionof the identities for the purposeof traffick
ing.

* A civil action for compensatoryand punitive damagesis
alsocreated.

* The Attorney General’sOffice and the Commonwealth’s
Attorneyshave concurrentjurisdiction overthe prosecution
of theseoffenses.

OTHER

SENATE BILL 256. In addition to making significant
changesin juvenile law, as described above, this bill also
added3 peopleto the Criminal JusticeCouncil, the Commis
sioners of DJJ, Corrections,and the Departmentof Criminal
JusticeTraining.

SENATE BILL 316. This bill amendsKRS 5 14.040 by al
lowing the makerof a checkto pay a "merchant’spostedrea
sonablebad checkhandlingfee" of up to $25 in orderto make
good on a bad check. The County Attorney’s fee has also
beenraisedto $25 from $10 underthe previousversion.

SENATE BILL 65. This bill amendsKRS 218A.1412to in
clude methamphetaminein the trafficking in a controlledsub
stancein the first degreesection. This apparentlycleanedup
languagefrom the 1998 bill that was unintended.

SENATE BILL 137. This bill amendsKRS 216.793 to in
clude AOC along with the JusticeCabinetas being the entities
who createthe processand forms for requestsfor criminal rec
ords. The JusticeCabinet is allowed to contractwith AOC to
conductcriminal recordsor backgroundschecks.

SENATE BILL 167. This bill amendsthe expungementstat
ute, KRS 431.076,whenthe chargerelatesto the abuseor ne
glect of a child. In those situations,the court must notify the
Office of General Counsel of the Cabinet for Families and
Children of any motion and hearingto expungethe criminal
charge. Counselfor CFC is requiredto respondwithin 20
daysof the notice where CFC hasrecordswhich indicatethat
"the personchargedwith the criminal offensehas beendeter
mined by the cabinetor by a court underKRS Chapter620 to
be a substantiatedperpetratorof child abuseor neglect." If

CFC doesnot respondto the notice within the time period, the
CFC recordsare also expunged. If CFC prevails on the mo
tion, the expungernentdoesnot apply to CFC’s records.

SENATE BILL 263. Victims must be notified by the Com
monwealth’sAttorneysof hearingdatesfor shockprobationor
bail pendingappealand the resultsof the hearings.

SENATE BILL 218. This bill amendsseveralsectionsof the
KRS, and createsnew ones,addressingthe issue of child sup
port. Included in the bill are the following provisions:
* KRS I 54A.060is amendedto ensurethat CFC gets to the

Kentucky Lottery Corporation a list of delinquentchild
supportobligors,and that the Lottery Corporationwithhold
delinquentchild supportmoniesfrom the prizesof lottery
winners.

* KRS 205.712 to 205.800haveadditionsto them. CFC and
the RevenueCabinet are encouraged to work together.
CFC is required to "establisha statewideprogramto help
low-income, noncustodialparentsfind and keepemploy
ment. . . to reducewelfare paymentsby helping participants
become financially responsiblefor their children...The
program shall also encouragenoncustodialparentsto be
actively involved in their children’slives.

* CFCmay enforcechild support liens by disablingthe car of
the delinquent parent. This is done by applying for ap
proval to the Circuit Court. Upon approval, a "vehicle
boot" maybe placedon the car. Thismay be doneupon an
arrearageof 6 monthswithout payment,and after subpoe
nas and warrantsrelatingto child supportproceedingshave
beenignored, resulting in a lien filed in the county where
the vehicle is kept. Before the boot is placed on the car,
the owner/parentreceivesa notice of the intent to boot,
with a target date for the booting indicatedin the notice.
Once the vehicle has beenbooted, CFC and the parent!
ownerthen "shall attemptto reacha paymentagreement...
including terms for the releaseof the vehicle."

* It is madeclear that the child supportarrearagecontinues
after emancipationof the child.

* CFC may compile a list of parentswith arrearagesin ex
cess of 6 months and give this list to the newspaperfor
publication.

* The Attorney General’s Office receivesthe list of parents
with 6 months’ excesschild supportpaymentsand theyare
to place the list on an agency internetsite. The OAG is
also to distribute a list of "most wanted" child support
"delinquentobligors."

SENATE BILL 326. This bill increasesthe amountof court
costs that are paid to sheriffs from $5 to $12, and increasesthe
amountof courtcostsin criminal cases.

HOUSE BILL 156. This bill amendstheconcealed/carrylaws
to eliminate the pistol packing preacherprovision. However,
by so doing, it also eliminatesthe exemptionfor churchesgen
erally. The end result is confusing,but may mean that a per
son with a concealedcarry license may take weaponsinto
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church.

HOUSE BILL 331. This bill requiresthat all confiscatedor
abandonedfirearms are to be sent to the KSP for disposition.
Unless the KSP transfersthe gun pursuantto thesestatutes,the
gunsareto be soldto properlylicensedgun dealers.

HOUSE BILL 355. Parentswho kill their spouseare not to be
given visitation rights unless the court determinesthat the
"visitation is in the child’s best interest."

HOUSE BILL 433. KRS 525.155, the grave violation statute,
is amendedto require the court to order the defendant to
"restorethe cemeteryto its pre-damagecondition."

HOUSE BILL 439. This bill createsthe "Senior StatusPro
gram for SpecialJudges"as a pilot project. Under this provi
sion,judgesmayelectto becomeseniorstatusspecialjudgesby
committing to servingas specialjudges for 120 work daysper
year for a term of 5 yearswithout compensationotherthan in
creasedretirementbenefits. If the specialjudge works more
than 120 daysper year,he is compensatedfor that time.

HOUSE BILL 454. This bill adoptsthe interstateCompactfor
Adult Offender Supervision. An Interstate Commissionfor
Adult Offender Supervisionis created with broad powers to
regulateand managethe system managingthe supervision of
adult offendersmoving betweenstates.

HOUSE BILL 475. This bill createsseveralchangesto laws
effecting contactbetweenprison guardsand inmates. Throw
ing body fluids onto ajuvenile worker by a public offenderis a
third degree assault. Sexual contact causedby the prison
workerupon an inmate is sexualabusein the 2u,d degree.

HOUSE BILL 533. This bill requiresthat ClassC felons join
ClassD felons in servingtheir time in countyjails. Sentences
must be greaterthan 5 years,and the personmust be classified
by DOC as appropriatefor community custody. This can only
occur if bedsare available in the jail and statefacilities are at
capacityand halfway housebeds are being fully utilized. Per
sonsconvictedof sex offensesand given 2 years continue to
servetheir time in a DOC facility. Jailscanoptout of thisstat

ute. If they chooseto house Class C felons, they must offer
"programs as recommendedby the Jail StandardsCommis
sion." Inmatesin county jails will be allowedto work at com
munity-service-relatedprojects under a plan written by the
jailer andapprovedby the fiscal court.

HOUSE BILL 678. This bill amendsKRS 532.358to require
paymentof home incarcerationfees for those who serve time
underconditionof home incarceration.

HOUSE BILL 685. Abuse of a corpse is presentlya ClassA
misdemeanor.Underthis bill, it becomesa ClassD felony un

der KRS 525.120 where "the act attemptedor committedin
volved sexualintercourseor deviatesexualintercoursewith the
corpse." Further, KRS 514.110 is amendedto allow for con
viction for receiving stolenpropertywhen the defendanthas in

addition to knowledgethat the property has beenstolen the
"reasonto believethat it hasbeenstolen."

HOUSE BILL 789. This bill createsthe crime of counterfeit
ing in intellectualproperty. Underthis provision it is a crime
to manufacture,use, display, advertise, distribute, offer for
sale,sell, or possesswith the intentto sell "any item or service
that the personknows bears or is identified by a counterfeit
mark," which is definedas "anyunauthorizedreproductionor
copy of intellectual property; or intellectual propertyknow
ingly affixed to any item without the authority of the ownerof
the intellectual property." It is to be containedin KRS 365.
First offenseis a ClassA misdemeanor;the secondoffense is a
ClassD felony.

HOUSE BILL 830. This bill amendsKRS 533.262 to allow
the SupremeCourt and the Departmentof Correctionsto create
drug court diversion programsoutsidethe pretrial diversion
programsauthorizedby KRS 533.250to 533.260.

HOUSE BILL 919. This bill cleansup numerousprovisions
of the statutesallowing for offenses to be prepayableonly
wherethey are violations. Violationsare not prepayablewhere
a deadlyweaponor dangerousinstrumentis seized,wherethe
offense is cited with a nonprepayableoffense, or an arrest is
made. Misdemeanorsare not to be prepayable. Numerous
offensesthat were formerly classified as misdemeanorshave
beenchangedto violations in order to maintain their statusas
beingprepayable.*

"To laugh often and much; to win the respect
of intelligent people and the affection of

children; to earn the appreciation of honest

critics and endure the betrayal of false
friends; to appreciate beauty, to find the best
in others; to leave the world a little better;
whether by a healthy child, a garden patch or a

redeemed social condition; to know even one life

has breathed easier because you have lived.

This is the meaning of success."

-Ralph WaldoEmerson
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The 2000 session of the General Assembly enacted relatively
Jew laws affecting juveniles who may be subject to the juris
diction of the Juvenile Code. This article supplements Ernie
Lewis ‘s "New Laws of the 2000 General Assembly" and con
tains some background, analysis and practice tips.

HB 296
The most far reachingand potentially beneficialpiece ofjuve
nile legislation enacted in this sessionwas House Bill 296.
The bill was proposedby the Juvenile JusticeAdvisory Com
mittee JJAC to deal with portions of Kentucky’s Juvenile
Codewhich conflictedwith provisionsof the federal Juvenile
Justiceand DelinquencyPreventionAct JJDPAct of 1974.
For many years, Kentucky had beenout of compliance with
the JJDPAct relating to statusoffendersand thus had failed to
receivesignificantfederalfunding. The JJACand the Depart
ment of Juvenile Justicehavebeendeterminedto bring Ken
tucky into compliancewith that Act, and significant progress
has beenmade. Enactmentof MB 296 is anothersubstantial
step in bringing Kentucky into compliance with the Act.
Moreover, it should promote protectionof the rights of status
offendersand, hopefully, ensurethat such children are not in
appropriatelydetained.

"BeyondControl of Parents!
Schools"

As background,a "status of
fender"is a child who commits
an act which, if committedby
an adult, would not be a crime.
KRS 600.02052. Statusof
fenses include habitual tru
ancy, habitual runaway, be
yond control of parents and
beyond control of school.
KRS 630.020. Section 1 of
I-lB 296 amendsKRS 600.020
to define "beyond control of
parents" and "beyond control

of school." Amazingly, theseterms were not previously de
fined, creating numerous legal and factual problems. The
"beyond control of school" definition now requiresthat a stu
dent haverepeatedlyviolated "lawful regulationsfor the gov
eminent of the school" as providedin KRS 158.150with the
petition describingthe behaviors"and all interventionstrate
gies attemptedby the school." This definition will permit at
torneysfor juvenilesto challengeprematureand meritlesspe
titions. Additionally, "beyondcontrol of parents"is now de
fined to require that a child repeatedlyfail to follow reason
able directivesof his parentswith resulting dangerto him
self or others. Thus, advocatescan file motions to dismiss
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petitions which do not conform to those requirementsand ask
for directed verdicts when the proof does not meetthe neces
sary standards.Hopefully, thesenew definitionswill limit pe
titions filed becauseajuvenilewas disrespectfulto a teacheror
failed to do his chores. By narrowing the class of eligible
statusoffendersto thosejuveniles who clearly needthe serv
ices of the court, the GeneralAssembly hasenabledthe juve
nile courts to spend more time with needyjuveniles,wasting
less time on kids whose problems can be readily addressed
within the community.

"Valid Court Order" De
fined

HB 296 also includesa defini
tion of "valid court order."
This term comes from the
JJDP Act. While that Act
generally bars secure deten
tion of status offenders,there
is an important exceptionfor
status offenders who have
been found by the court to
have violated such an order.
Unfortunately, in some juve
nile courts in Kentucky, the
exception has nearly swal- Gail Robinson

lowed the rule. A typical sce
nario follows. A child is broughtbefore the court on a status
offensepetition, for exampletruancy,admits to the truth of the
petition, oftenwithout counsel,and is orderedto attendschool.
When the child fails to attend school, he is brought backbe
fore the court for contempt,admits to a violation again,often
withoutcounseland is orderedto servetime in detention.

KRS 600.02059 "definesvalid courtorder" as a court order
issuedby a judge to a child allegedor found to be a statusof
fender:
a Who was broughtbeforethe courtand madesubjectto the

order;
b Whosefuture conductwas regulatedby the order;
c Who was given written andverbal warning of the conse

quencesof the violation of the order at the time the order
was issuedand whoseattorneyor parentor legal guardian
was also provided with a written notice of the conse
quencesof violation of the order, which notification is
reflectedin the recordof the courtproceedings;and

d Who received, beforethe issuanceof the order, the full
due processrights guaranteedby the Constitution of the
United States.

CHANGES IN LAWS IMPACTING JUVENILES
- AN OVERVIEW

by Gail Robinson, JuvenilePostDisposition BranchJPDB Manager& Tim Arnold, AssistantPublic Advocate,JPDB

Tim Arnold
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Certainlythere is a very strongclaim that an order issuedto a
child who admittedto a statusoffensewithout counselis nota
valid court order since that child did notreceive"the full due
processrights" guaranteedby the Constitution of the United
States. Attorneys who representjuveniles on contempt
chargeson underlying status offensesshould always investi
gatewhetherthe order in questionis a "valid court order."

Protectionsfor Status Offenders
Moreover,KRS 6 10.265hasbeenamendedto providesignifi
cantprotectionsfor statusoffendersaccusedof violating valid
court orders. Prior to orderingsucha child securelydetained,
the court must havea detentionhearingwhereit doesthe fol
lowing:

a. affirm the requirementsfor a valid courtorder weremet at
the time the original order wassigned.

b. find probablecausethe child violatedthe order

Additionally, the court must:

within seventy two hours of the initial detention,
exclusiveof weekendsand holidays, receivean oral
report in court and on the record delivered by an
appropriatepublic agencyotherthan the court or a
law enforcementagency,or receiveand review a
written report preparedby an appropriate public
agency other than the court or a law enforcement
agencythat reviews the behaviorof the child and
the circumstancesunder which the child was
broughtbeforethe court, determinesthe reasonsfor
the child’s behavior, and determines whether all
dispositionsother than securedetentionhavebeen
exhaustedor are inappropriate.

Thus, before a court may order a statusoffenderaccusedof
violation of a court order placed in securedetention,it must
review what amountsto a PDI recommendingsucha penalty
in light of the child’s behavior. Hopefully, this will minimize
the numberof status offendersplaced in securedetentionfor
contempt.

Otherwise,this bill clarifies what "detention" meansand de
fines the various types of detention facilities: intermittent
holding facility, juvenile holding facility and securejuvenile
detentionfacility. It barsstatusoffenders, includingthosefac
ing contemptchargeson underlyingstatuscharges,from being
detainedin intermittent holding facilities prior to a detention
hearing. Even after a detentionhearing,statusoffenderscan
only be detainedin secure facilities if the valid court order
provisionsare violated.

SB 256
This was, in general, DJJ’s "clean-up bill." It contains the
first expansionof the automaticfirearms transferprovision of
KRS 635.0204. A child who uses a firearm "whetherfunc
tional or not" in the commissionof a felony is subjectto trans

fer if he is 14 years of age or over at the time of the offense.
This amendmentis unlikely to widen the automatictransfernet
very far.

A positive amendmentto KRS 635.055 permits children who
are found in contemptto beheld in youth alternativecentersor
DJJ alternativeto detentionprograms. Amendmentsto KRS
635.100which dealswith revocationof supervisedplacement
permit DJJ to issue subpoenasand requirean administrative
regulationwhich DJJ hasalreadyenactedconcerningsignifi
cant aspectsof the hearingsuch as burden and standardof
proof.

MISCELLANEOUS
HB 170 amendsKRS 600.0201which defines"abusedand
neglectedchild" to includechildrenwhoseparentshavefailed
to make satisfactoryprogresson a court approved caseplan,
therebycausingthe child to be in fostercare 15 of the last 22
months. This is relevant to juvenile court practitionerswho
must frequently dealwith the questionof whethera child can
returnhomeand,if not, whereelsehe canlive.

Variousprovisionsin the juvenile codehavebeenamendedto
grant th district court power to make permanentcustody
awards in caseswherethe child has beenneglectedor abused
by the parent. Notableamongtheseprovisionsfor the defense
advocateare a KRS 610.125has beenmodified to require
permanencyhearingsfor children who havebeenout of the
home more than a year; and b that the Cabinetno longer is
requiredto make "reasonableefforts" to reunitea parentand
child when the parentis going to be in prison for at least a
year. +

Tim Arnold
AssistantPublicAdvocate

JuvenilePostDispositionBranch
100 Fair OaksLane, Suite 302

Frankfort,KY 40601
Phone: 502 564-8006

Fax: 502 564-7890
Email: tarnoIdmail.pa.state.ky.us

Gail Robinson
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JuvenilePost Disposition
100 Fair Oaks Lane,Suite 302

Frankfort,KY 40601
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Fax: 502 564-7890
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A. INTRODUCTION
On April 11, 2000, KentuckyGovernor Paul PattonsignedSen
ate Bill 263 into law. SenateBill 263 madeseveralsignificant
changesto the 1998versionof KRS 17.500 et seq. The new law
eliminatesprereleaserisk assessmenthearingsand low, moderate
and high risk classifications,replacing them with presentence
risk assessmentsdesignedto determinean individual’s amenabil
ity to treatmentand the threathe posesto public safety. The law
eliminatesan individual’s right to appealnegativefindings con
tained in a presentencerisk assessment,and to bring a court ac
tion againstan approvedprovideror local officials who improp
erly disseminateinformation containedin an assessment.The
GeneralAssemblyhas also createdan online sex offenderregis
try that the Kentucky State Police will update and maintain.[IJ
Strictertime limits to notify local probationand paroleoffices of
a changeof addresshavebeenimposed,as well asharsherpenal
ties for failure to comply with the statute’sregistrationrequire
ments.f2] Additionally, registrantswho are subject to any form
of supervisedreleaseare now prohibited from living within
1,000 feetof a schoolor licensedday casefacility.

This article will provide a brief overview of three of the most
significant legislative changes:the use of presentenceevalua
tions and the denial of the right to appealadverse determina
tions; the creation of the online registry; and the residencyre
striction. It is the author’s beliefthat thesethreeprovisionsare
of doubtful constitutionalvalidity.

B. PRESENTENCE EVALUATIONS AND DENIAL OF
THE RIGHT TO APPEAL

The 1998 version of KRS 17.5701 required the trial court to
order a sex offenderrisk assessmentwithin 60 days of an indi
vidual’s dischargeor release. After the risk assessmenthad been
completed,the trial court then held a risk assessmenthearingin
accordancewith the Rules of Criminal Procedureprior to the
individual’srelease. [KRS 17.5704].

The 2000 version of the statutesignificantly changesthis proce
dure. First, KRS 17.570 has beenrepealed. Second,the infor
mationaboutpresentenceevaluationshasnow beenplacedin the
probation and parole and sentencingprovisions of the penal

code. For example, KRS 439.2655hasbeenamendedto state
that the purposeof presentenceevaluationsis to "provide to the
court a recommendationrelatedto therisk of a repeatoffenseby
the defendantand the defendant’samenability to treatment,and
shall be consideredby the court in determiningwhetherto sus
pend the sentence."Similarly, KRS 532.0504 now provides
that the evaluation"shall be consideredby the court in determin
ing the appropriatesentence." Upon conviction of a sex crime,
the trial court "shall order a comprehensivesex offenderpresen

tenceevaluation,unlessone hasbeenprovidedwithin the past
six 6 months,in which casethe court mayorder an updateof
the comprehensive sex offender presentence evalua
tion." [KRS 439.2655;KRS 532.0504].

Criminal defenseattorneysmust rememberthat the individual
who undergoesa presentenceevaluationwill be providedwith
"a fair opportunityand a reasonableperiodof time" to contro
vert the evaluation’sfindings only f he requestsan opportu
nity to do so. [KRS 532.0458].Notethat this is significantly
different from former KRS 17.5704,which requiredthe sen
tencing court to hold a hearing in accordancewith the Ken
tucky Rules of Criminal Procedure.

Perhapsthe mostsignificantchangeis thedenial of an individ
ual’s right to appealadversefindings. Underthe 1998 version
of KRS 17.5707, an order designatingan individual’s risk
level was subject to appeal. Now, although the court "shall
use the comprehensivesex offenderpresentenceevaluationin
determiningthe appropriatenessof probation or conditional
discharge"[KRS 532.0453], the evaluation "shall be filed
under seal and shall not be madea part of the court record
subject to review in appellate proceedingsand shall not be
made available to the public." [KRS 532.0458; KRS
532.0504]. Ironically, it appearsthat although the criteria
that will be usedto determinewhether conditionaldischargeis
applicablein a given case is not subjectto appeal,the issueof
whetherconditional dischargemay be imposed is appealable.
Purvis v. Corn., Ky., ---S.W.3d--- 2000.

Another irony is that personswho move to Kentucky from
otherstateswill have the opportunity to administrativelyap
peal a determinationthat they shouldbe subjectedto lifetime
registrationwhile living in Kentucky. A personwho movesto
Kentucky from anotherstate will be required to registerfor
life. However, if this personbelievesthat the offensehe com
mitted would only require him to registerfor ten years if he
had committedit in Kentucky,he will be given 60 days from
the date he first registersin Kentuckyto file a written appeal
with the Deputy Commissionerof the Division of Probation
and Parole. The appealmust be in writing and includea copy
of the foreign judgment; a description of the offense; and a
copy of the indictmentor othercharginginstrumentdescribing
the conduct constituting the offense. The Deputy Commis
sionerwill review the information providedand rendera writ
tendecisionwithin 90 days.

The denial of the right to appeal raises seriousconstitutional
concerns. Sentencingdecisions are generally subject to ap
peal. The preferential treatmentappearsto raiseequalprotec
tion and due processissues. The denial of the right to appeal

Sex Offenders on the Net: Kentucky’s Sex Offender
Registration and Notification Statute GoesHigh Tech

by Carol R. Camp, AssistantPublicAdvocate
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also appearsto violate the open courts provisionof the Ken
tucky Constitution, [Section 14], as well as Section 115,
which guaranteesKentucky’s citizens at least one appeal as a
matterof right in all civil and criminal cases.

C. THE KENTUCKY STATE POLICE’S ONLINE SEX
OFFENDER REGISTRY

_The Kentucky State Police website has been operational
sincethe 2000 version of KRS I 7.500et seq. was signed into
law on April II. 2000. Although the state police claim that
the websiteonly includes information provided by individuals
who have beenreleasedand who haveregisteredsinceApril
11, 2000, the reality is that several ,igh-risk offenderswho
registeredlong beforeApril Il, 2000 appearedon the website
as soon as it debuted. Eventually, individuals who were re
quired to registerbeforeApril Il, 2000 [including those who
were classifiedas low and moderaterisk underthe 1998 ver
sion of the statute],will have their photographsand identify
ing information,including their physicaldescriptions,offense
information,and homeaddresses,postedon the website.

The unlimited disseminationof personalinformation such as
home addresses,without any showingthat such widespread
disseminationis necessaryto protectpublic safety, violatesan
individual’s federaland stateconstitutionalinterestsin reputa
tion and privacy. [U.S. Const. amends. 5, 14; Ky. Const.
Secs.2, 11, 14]. Kentucky’s citizenshaveenjoyeda long tra
dition of a fundamentalright to personalprivacythat exceeds
the protectionsgrantedby the federal constitution. Corn. v.
Wasson, 842 S.W.2d 487, 493-499Ky., 1992. The Ken
tucky SupremeCourt has definedthis right to privacy as "the
right to be let alone, that is, the right of a personto be free
from unwarrantedpublicity, or the right to live without unwar
ranted interferenceby the public about mattersin which the
public is not necessarilyconcerned."Brents v. Morgan, 221
Ky. 765,299 SW. 967, 970 Ky., 1927.

The KentuckySupremeCourthasalso interpretedthe right of
privacy guaranteedto all citizens of the Commonwealth
included convictedsex offenders to mean that "[i}t is not
within thecompetencyof governmentto invadethe privacyof
a citizen’s life and to regulatehis conductin matters in which
he alone is concerned,or to prohibit him any liberty theexer
cise of which will not directly injure society." Corn. v. Camp
bell, 117 SW. 383, 385 Ky., 1909. Theseprotections in
cludethe right to be freefrom governmentaldisclosureof per
sonal information such as home addresses. Zink v. Corn.,
Dep ‘t. ofWorkers’ Claims, Labor Cabinet, 902 S.W.2d 825,
829-830 Ky. App., 1994; KRS 61.8781a;UnitedStattes
Dep ‘t. of Defensev. Fed, Labor RelationsAuth., 510 U.S.
487,501,114 S.Ct. 1006, 1015, 127 l.Ed.2d3251994.

Although "it might seem that a convicted felon could have
little left of his good name,community notification...will in
flict a greaterstigma than will result from conviction alone."
Doe v. Pryor, 61 F.Supp.2d 1224, 1231 M.D. Ala. 1999.
Unlimited public notification, without establishingany nexus
to increasedpublic safety, invites retribution and punishes

convictedsex offendersyet again for their crimes.

D. TI-fE RESIDENCY RESTRICTiON
Perhapsthe most onerousprovision of the 2000 version of
KRS 17.500 et seq. Is the residencyrestriction, which reads
as follows:

No registrant, as deJInedin Section 15 of this Act, who is
placed on probation, parole, or
anyform of supervisedrelease,
shall residewithin one thousand
1,000 feet of a high school,
middle school, elementary
school preschool, or licensed
day care facility. The measure
mentshall be takenin a straight
line from the nearestwall ofthe
school to the nearestwall ofthe
registrant’splaceofresidence.

This provision raisesseveral sig
nificant constitutional issues. CaroiR. Camp

First, the terms "supervisedre
lease,""high school," "middle school,""elementaryschool,"
"preschool,"and "licensedday care facility" are notdefined,
arguably renderingthis provision susceptibleto a void for
vaguenesschallenge. Do these schools include home
schools?Montessorischools? Group homes? Fosterhomes?
Day care facilities for elderly citizens? The answersto these
questionswill undoubtedlybe determinedthrough litigation.

Second,what is a person on supervisedreleasehappensto
own their home, which happensto be located within one
thousandfeetof a school or licensedday carefacility? If the
governmentis mandatingthat this personcanno longer live
in their home,should the governmentbe requiredto compen
satethe personfor the taking of his private propertythat has
just occurred? And, third, what about an individual’s funda
mental constitutionalrights to establisha homeand to live in
that home with his family members? Can the government
legitimately carve Out a statutory exceptionto these funda
mentalconstitutionalrights that applies only to convictedsex
offenders?

Finally, the General Assembly apparentlyforgot to attach a
penalty provisionto this sectionof the statute,so individuals
who allegedly violate it haveno notice as to what potential
penaltiesthey will face.

E. CONCLUSION
The2000 versionof KRS 17.500et seq.is susceptibleto con
stitutional challengebecauseit deniesKentucky’s sex offend
ers the right to appealadversesentencingdecisionsbasedon
their presentenceevaluations, subjects them to unlimited
public notification without anyshowingthat suchnotification
is necessaryto promotepublic safety, and severelyrestricts
the areasin which they can live.

Continuedon page 18

p

17



THE ADVOCATE Volume 22, No. 4 July 2000

Mr. Chief Justice and membersof the Court, distinguished
guests, new membersof the bar and their families. It is a
great honor to be asked by the Chief Justice to deliver the
turn of the centuryaddresscelebratingLaw Day. I am espe
cially pleasedto deliverthe Law Day addresson the topic of
diversity in our democracy.

In many ways, my being here is evidenceof the commitment
of the Court of Justice in Kentuckyto celebratediversity. I
am a public defender.Public defendershave in many ways
beenthe forgottenmembersof the bar. Yet I have beense
lected by the chiefjustice to deliver the addresson this day
setasideto recognizethe importanceof living underlaw.

Thank you Mr. Chief Justice for your raising up public de
fenders,for recognizingthe importanceof diversity, and for
your own commitmentto diversity.

You are committedto diversity in our profession. You have
spokenpassionatelyof the needfor more diversity in our jus
tice system. In an addressdelivered lastyear before the an
nual public defenderseminar,you noted that a 1997 National
Centerfor StateCourts survey had uncovereda sharpdivid
ing line betweenminority and majority groupsin this country
in their opinions on our justice system. You statedthat,
"although I know that the judicial systemaims at equal treat
ment both systematicallyand on a personalbasis,the factthat
thereremainseven the perceptionof unequaltreatmentbe
fore the law is disconcerting." You announcedan initiative
to work with the presidentsof Kentucky’s 8 public universi
ties designedto identify qualified minority studentsand re
cruit them to law school. Thankyou, Mr. Chief Justice,for
your commitmentto doing somethingboth to celebrateand
creatediversity in our profession.

I havebeenaskedtogive afewthoughtsaboutthe role ofciti
zensin a diversedemocracy.

How to "extend the blessingsof liberty to diversepeople as
our democracyunderthe rule of law changesand matures."

I am especiallygoingto concentrateon the role oflawyers in
a diversedemocracy.

This discussionis especiallyappropriatefor you on this day,
the day that you are being sworn into our profession. On the
thresholdof your first job as a lawyer.

I havealwaysthoughtthat theJlrst job ofa lawyer is the most
important, becausein manyways it is during the early daysof
thepracticeoflaw thatyouputfleshto your valuesandvi
sion.

You will learn what questionsto ask. You will be tested by
what you seeand experience.The decisions you make will
shapethe lawyer and the personthat you will become.

Todaywe are going to celebratethe diversity of our de
mocracyby looking at severaldifficult issuesand holding

up lawyers who have addressedthose issues.
Lawyers who sawthings as they were and decidedto change
things. Lawyerswho saw things as they could be and asked
why not. Lawyers who looked into the eyesof the poor, the
oppressed,children, and did what they could to improve
things.

Diversity is important for our democracytoday
Diversity is an essentialpartof our democracy.

* It is importantbecauseit adds contentto the promiseof the
constitutionandthe declarationof independence.

* It is importantbecauseit adds richnessand texture to our

Continuedfrompage 17

ENDNOTES
1. The Kentucky StatePolice’s online sex offenderregistry can be
accessedat http://ksDsor.state.ky.us, or by using the searchterm
"Kentucky State Police" to accessthe KSP’s home page, which
includesa link to the online registry.

2. A registrantwho movesto anew addresswithin the samecounty
must now notify his local probationand parole offices of his new
addresson or beforethe datehemoves. A registrantwho movesto
a new county must provide his new addressto the probation and
paroleoffice in his former countyof residenceon or beforethe date
he moves, and give this information to the probation and parole

office in his new countyof residencewithin five days of relocatingto
the new county. Failure to comply with theserequirementsis now a
ClassD felony insteadof a ClassA misdemeanor.*

CELEBRATE FREEDOM IN OUR DEMOCRACY
BY CELEBRATING DIVERSITY

The 2000Law DayAddress
by Ernie Lewis, Public Advocate
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policy-making.
* It continuesto challengeus, helping us to avoid smugness

and the concentrationof powerin the upperclass.
* It acts as a fuel for hope for all newcomersand all those

who feel left outof our society.
* I will be discussingdiversity in the context primarily of

race. Diversity also applies to gender,class,physical and
mentaldisabilities.

* While it is importantto celebratediversity, it is also impor
tant to acknowledgethat ours is a democracy in mid-
journey, and that while progresshas beenmade, issuesre
main that are seriouschallengesto our vision of America as
a land of equal opportunityunderthe law.

* Theseissueshavebeenwith us, in many instances,sincethe
birth of our nation.

* We beganour journey by bringing black Africans to work
our soil.

* Unfortunately,we beganwith 17th centuryversion of racial
profiling. ProfessorTerry Maclin pointsout at 51 Vander
bilt Law Reviewthat "racial profiling" hasan "ancientpedi
gree. Philadelphiain 1693 gavecity officials power to stop
and detain any black, free or slave, who was "gadding
abroad" without a pass. South Carolina in 1696 required
slave patrols to searchslave’s homesweekly for concealed
weapons. By 1738,Virginia authorizedmandatorysearches
of the homesof all blacks.

* In our Declarationof Independenceand our Constitutionwe
jointly heldout the promiseof equality for all peopleswhile
at the sametime we were in practiceworking the men and
women of Africa against their will in order to enrich our
economy.

* The Dred Scott casedramaticallyshow casedthe fracture in

our democracy,wherethe highestcourt in the land said that

theNegroslavewas nota person.
* In 1862, FrederickDouglas said in reflecting on the justice

systemof the time: "justice is often paintedwith bandaged
eyes,she is describedin forensic eloquenceas utterly blind
to wealth and poverty, high or low, white or black, but a
maskof iron howeverthick could neverblind Americanjus
tice when a black man happensto be on trial.., it is not so
much the businessof hisenemiesto provehim guilty, as it is
the businessof himself to provehis innocence. The reason
able doubtwhich is usually interposedto savethe life and
liberty of a white man chargedwith crime seldomhas any
force or effectwhen a coloredman is accusedof crime."

* The promise of our democracycontinuedto grow unevenly,
with the problem of race impedingits progress.

* Reconstructionwas replacedby Jim Crow.

* Our society attemptedto progressseparately,holding out
the promiseto former slavesthat they would achieveequal
ity thereby.

* Since the 1950’s, we have experienced integration of
schools,voting rights legislation, the civil rights movement,
affirmative action.

* Truly, our democracyis a work in progress,one which is in
needof persisteitreinventingandexamination.

* Today, thereare signsof distressin our democracy,signsthat
our progresstowarddiversity hasnotyet fully succeeded.

* Thosesignsof distressareapparentin the encountersbetween
the police and citizens, they are apparentin someof our sen
tencing practices,they are apparentin the applicationof the
deathpenalty,and they are apparentin our provisionof indi
gent defenseservices.

Let us turn now to theseproblems. But at the sametime let us
celebratelawyers who are holding up the valuesof diversity
in our democracy.

Police Citizen Encounters
This is not a good time for citizen/policeencounters.

Earlier this year in a legislative hearingI heard Chief Larry
Walshof the Lexington FayetteCountyPoliceDepartmentstate
that the last year had beenthe worst in his memoryfor police!
citizenrelations.
* A Lexington Herald Leader headline from April 25, 1999

reads:"Black driversticketedmore often thanwhites."

Looking elsewhere,we seefar more seriousand dramaticprob
lems.

Haitian immigrantAmadouDiallo was gunneddown by 4 white

police officers as he pulledhis wallet from his pants.
* He was said by his uncleto have loved America more than

Americansdid.
* He was confrontedby New York City’s elite streetcrime unit

consistingof 400 undercoverofficers whosemotto was, "we

ownthe night."
* In 97 and 98, the S.C.U. stoppedand searched45,000 men,

mostlyAfrican-Americansand Hispanics.
* Yet officers Sean Carroll, Kenneth Boss, Richard Murphy

and Edward McMillan were looking for a rapist but found
Diallo at the front door of his apartmentbuilding.

* 4 blackswere on the jury that acquittedthe four officers.

On March 16, New York police shot anotherunarmedHaitian

immigrantnamedPatrick Dousmaid,a securityguardshot after

an officer approachedhim and askedhim to sell him marijuana.

This is the samepolice departmentwhere Abner Louima was

brutalizedwith abroom handlein a policestationbathroom.

The rampartsscandalin Los Angeles has shakenthe criminal
justice systemto its core.
* The rampart police stationwas in chargeof an 8 squaremile

areawith 30 different streetgangs. It featureda unit called

CRASH, or CommunityResourcesagainstStreetHoodlums.

* They were effective. They reducedmurdersfrom 170 a year

in the 1960s to only 33 in 1999.
* But therewas a dark side to this success,a darkside that con

tradictedthe ver rule of law they purportedto uphold. Their
reign of terror was not broken until officer Rafael Perezre

vealed that a police anti-gangunit in LA was regularly engag
ing in framing innocentpeople by planting drugs and guns,
beatingup citizens, and perjuring themselvesto get convicI-
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law.

and an addi

Continuedfrompage 19

tions.
* Officer Perezrevealedthat in 1996 crashhadshota 19 year

old gangmembernamedJavierFranciscoOvando,and put a
rifle at the crime scene in order to claim self defense.
Ovandois now paralyzed.

* He further revealeda shootingof JuanSaldana,who bled to
deathwhile the police were comparingnotes on the shoot
ing.

* 40 convictions have already been reversed,
tional 17,000 convictionsarenow at risk.

* 70 anti-gangofficers are being investigated.
* 20 officershavebeenrelievedof theirduties.
* The first indictmentshaverecentlybeenreturned.

While theseare dramaticsignsof police/citizenmistrust, there
are other less dramaticbutequally troubling signsthat we can
not ignore.

* We all learnedin law school that in the late60sthe supreme
court approvedof a FourthAmendmentencounterbetween
police andcitizen short of probablecause. Terry v. Ohio.

* Terry... has expandedin scopeconsiderablysincethat time,
further giving to the policethe ability to seizecitizens,par
ticularly young, minority citizens, and invade their privacy
in a variety of settings.

* 20 yearslater, in Whrenv. UnitedStatesthe court said that

it doesnot matterwhethera stopping is a pretextso long as

the stopcanbe classifiedas a Terry stop, that is so long as

there is a reasonableand articulable suspicion of wrong

doing, including a minortraffic infraction.

* In Illinois v. Wardlow the court statedthat the police may

stop someonewith no evidenceof wrongdoing, in a high

crime areawho flees from them, so called "running while

black."
* I would be remiss if I did not note the most recentword on

this subject.The courtrecently in Florida v. JL outlawedthe
practiceof "standingwhile black," that is they rejectedan

anonymoustip which was uncorroboratedin any significant

detail asbeing sufficientfor a stopand frisk.

* A recentnote in the TexasLaw Review revealedthat from

1989-1992, of 1000 motorists stopped by the Volusia

county sherifrsdepartmentin Florida, 70% were African-

American or Hispanic. 80% of those stoppedand subse

quently searchedwere also African-American or Hispanic.
Yet, only 9 of the 1084 were cited for breakingany traffic

* A VanderbiltLaw Reviewarticle by ProfessorTerry Maclin

of Boston University recounteda Maryland study on 1-95
finding that 93.3%of all driversare violating the law at any
I time, that 17% of drivers were black, but that 72% of
thosestoppedwere black,and that 80% of the searcheswere
of blacks,Hispanics,or anotherminority.

* 73% of motorists stopped and searchedin New Jerseyin
1999 were African-Americans.

ProfessorMackIm assertsthat Terry v, Ohio and its progenyis

the sourceof a lot of theseproblems. In a recentnote pub
lishedin both the Searchand SeizureLaw Reporterand the
St. John’sLaw Review,he statesthat: "the Terry ruling, while
correctlyacknowledgingthe racial harm causedby stop and
frisk, ultimately subverts 4th Amendmentvalues. Terry’s
holding was flawed becausethe court lost sight of the larger
pictureit confronted:widespreaduse of a police practicethat
was causingperilous friction betweenthepolice and minority
communitiesand making a mockery of the 4th Amendment
rights of minority citizens."

Theseare occurrencesthat are underminingcitizens’ faith in
our police.
* A recentsurveyof Bronx residentsrevealedonly 11%

who thoughtthe policetreatedthem fairly.
* A nationwide survey revealed that 44% of African-

Americanswere less likely to believe the police as a result
of recentscandals.

In Kentucky,we are lucky to havea Governor who has de
cidedto do somethingabout racial profiling.

* In executiveorder 2000-475,on April 21, 2000, Gover
nor Pattonorderedthat "no state law enforcementagency

or official shall stop, detain,or searchany person when
such action is solely motivated by considerationof race,
color, or ethnicity, and the action would constitutea viola
tion of the civil rights of theperson."

We can ill afford minority distrustin our criminal justice sys
tem. Yet in otherareas,minorities cannothave faith that our
systemis working fairly for all citizens.One of thoseareasof
concern is racial disparities and sentencingin the criminal
justice system.

Raceand Sentencing
In 1972, 196,000 prisonerswere incarceratedin America.

130,000 prisonerswere in jail. 1 in 625 were incarcerated.

By 1997, 196,000had risen to 1,159,000 in prison. 130,000

had risen to 567,000in jails. I of every 155 citizensis incar
cerated.

American prisonshold more of our citizens than all the na

tions of theworld otherthan Russia.
* This is a more recentphenomenon.
* In 1926, blackswere21% of prison population.

* Blacks account for fewer than half of arrestsfor violent

crimes,over halfof the convictions,and 60%of the prison
admissions.

* A 1995 report showed that blacks receivedprison sen
tences10% longer than whites for the samecrime in fed

eral court, despitethe sentencingguidelines.

* In 1998, 36% of the 3.9 million peoplewho were disen
franchisedtemporarilyor permanentlyas a result of their
being convictedof a crime wereAfrican-American.

* I in 3 young black males in 1995 were underthe control

of the criminal justice system.
* I in 14 adult black malesis locked up on any given day.

Thesesentencingdisparitiesincludechildren.
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* A recentstudy by the National Council on Crime and Delin
quencyrevealedthat while minorities make up 1/3 of the
juvenile population, 2/3rds of the 100,000 detained and
committedyouth in securejuvenile facilities are minorities.

* Blacks are 15% of the juvenile populationfrom 10-17, but
26%ofjuvenilesarrested,45%of those detained.

* While l/3 of adjudicatedcasesinvolve black youths, 40%
ofjuveniles in secureresidentialplacementsare black.

* Kentucky is the 5’ worst statein the nation in this regard.
* In Kentucky. where minorities are 11% of the juvenile

population,minorities are40% of the children committedto
public facilities. Black juveniles ih Kentucky have a cus
tody rate5 timesgreaterthan white youth.

* In Kentucky, from 1997-2000,blackswere 56% ofjuveniles
transferred,5 timestheir proportion of the general popula
tion.

This is complex. Overt racism is not the cause,and the datais
mixed.
* 1990 study in New York stateshowedsignificant disparities

between minorities and whites who commit misdemeanor
andpropertyoffenses.

* 1990 Rand study concludedthat offenders in California re
ceivedgenerally comparablesentenceswhen looking at se
verity of offenseand record,with the exceptionof drug sen
tencing.

* Many stateshaveimplementedstructuredsentencing,which
takesaway judicial discretion in order to achievea rough

level of equity in sentencing.
* Many, including policy makers in Kentucky, have rejected

that policy position, fearing the solution would outweigh or
exacerbatethe problem.

One reason for the high % of minorities in our prisonsis our

policy on drugs.
* Marc Mauer in Raceto Incarcerate says,"since 1980, no

policy hascontributedmore to the incarcerationof African-
Americansthan the waron drugs. To say this is not to deny

the reality of drug use and the toll it has taken on African-

Americansand other communities;but as a national policy,

the drug war hasexacerbatedracial disparitiesin incarcera
tion while failing to haveany sustainedimpact on the drug
problem."

* Blacks represent15% of drug usersbut 33% of drug posses
sion arrests.

* Blacks represent18% of cocaineuse, but 47% of cocaine
possessionarrests.

* In 1994, 90% of those convictedof trafficking in cocaine
were black. Yet, Africans-Americansare only 12% of the

drug usersin America,and 35% of the crackusers.

Thesestatisticsshould deeplyconcernall of us.

* Minorities are victimized by crime more than any otherseg
mentof our population.

* We must understandwhat our systemis doing to thesecom
munities.

* The effect it is having on their participation in our criminal
justice system.

* The effect it is havingon their families.
* The effect it is havingon their participationin our democracy.

Race and the Death Penalty
The ultimatesentence,thedeathpenalty,alsoraisesseriouscon
cernsin its presentimplementation. Historically, thedeathpen
alty was a tawdry and racistpractice. 455 personsexecutedfor
rapeduring 1900-1950,90% were black men. No whites were
executedfor raping a white woman. 2/3rdsof the 288 children
executedin this countryhavebeenblack.
4/6ths of the children executedduring Kentucky’s history have
beenblack.

All 40 childrenexecutedfor rape were black.

The remnantsof this racistpast remainwith us, hidden in some
troubling statistics.

Death row is holds 42% African-American, while African-
Americansconstitute13%of the population.

Prof. David Baldus has publishedstudies in the Cornell Law
Review in 1998revealingthat raceof victim and defendantcon
tinue to be significant factors in New Jerseyand Philadelphia,
similar to his previous studies in Georgia showing the same
thing in the 70s and 80s.

Mckles/cyv, Kemp ignoredclear evidenceof a patternof race
discriminationin the deathpenalty.
* The study presentedin this case showedthat a defendant’s

oddsof gettingdeathwere 4.3 times higher if the victim was
white.

* JusticePowell ruled that statisticalevidenceof systemicdis

crimination was insufficient basis for relief absentdirect evi

denceof discriminationby theprosecutoror jury.
* The majority statedthat allowing such statisticalproofwould

throw "into serious questionthe principles that underlie our
entire criminal justice system." Justice Brennan in dissent

wrçte that the majority "seemsto suggesta fear of too much

justice."

2!3rds of the childrenpresentlyon deathrow areblack.

Profs. Keil and Vito study of murdertrials in Kentucky from
76-91 conductedat the requestof the GeneralAssembly found

that "blacks accusedof killing whites had a higher average
probability of being chargedwith a capitalcrime by the prose

cutor and sentencedto die by the jury than other homicide

offenders.

A 1990 GAO study found "racial disparities in the charging,
sentencing,and impositionof the deathpenaltyafter theFurman
decision."

Indigent Defense
While not a classicelementof diversity, indigentdefenseis in
the sameconstellationof values.

Continuedon page22
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* We representthe poor.
* We representmany minorities.
* Our lawyers havehistorically not beenrepresentedin the bar

and on thejudiciary.

The story of providing lawyers to poor people chargedwith
crimesis a familiar oneto you. You have learned:
* How the 6th Amendmentpromisedthe right to counselfor citi

zens in federalcourts.
* How statesunevenlyprovided counselto the poor.
* How it was not until the l930s that counsel to poor people

chargedwith capital crimeswas guaranteed.
* How it was not until the 1960sin Gideon v. Wainwright that

the right to counselin all felonieswas guaranteedfor the indi
gentaccused.

* How in Kentuckytherehad long beena historyof lawyerspro
viding pro bonoservicesto the poor.

* How a group of Kentucky lawyers challengedthe systemof
requiring lawyers to do theseserviceswithout compensation,
how Kentuckycourt of appealsagreedin Bradshawv. Ball, all
leading to the statutory creation of the Departmentof Public
Advocacy.

The creation of the Departmentof Public Advocacy, however,
did not fulfill the promise of Gideon.
* The indigent defensefunction has been historically under

funded, so that by 1998, it was the poorestfunded public de
fendersystemin the United States.

* The costper casewas only $187per case.
* The costper capitawas under$4.90per case.
* The startingsalarywas$23,388.
* And while some full-time prosecutorssuffer from similarly

low salaries,the prosecutionfunction receives3 times the de
fensefunction, despiteour providingrepresentationin 85% of
thecasesin circuit court.

Theresult is a poorly funded indigentdefensedeliverysystem.
* Consistingof highly committedbutpoorly paid public defend

ers.
* Public defenderswith caseloadsaveraging475 new casesper

year per lawyer in FY 99.
* Creating injustice every day in our court rooms acrossKen

tucky.
* Threateningthe reliability of the verdicts that our juries are

reachingin over 100,000caseseachyear.

Theseare all problemson Law Day 2000 that mar our celebra
tion. But these problems should in no way diminish this Law
Day, or causeus to despairregardingAmerica’sjourney. These
problemsare not the last word.

Wehavemuchto celebrate.
We havelawyerswho havecommittedthemselvesto working on
theseissues. Let us celebratelawyers who have tackled these
problemsand by doingso haveendorseddiversity.

Let us celebratethe life of Abraham Lincoln, a lawyer, as an

old model for our profession.
* The dominantmoral issueof his time was that of thecontin

ued slaveryof millions of black Africans.
* He devoted his life as presidentto rejecting the system of

slavery,and led the nation in our greatestmoral struggle.
* He then set out to bring reconciliation betweennorth and

south,black and white, andgavehis life for that.
* Let us celebratethe life of AbrahamLincoln.

Let us celebratethe life of Nelson Mandela, not an American,
buta lawyer.
* He went to law schoolas a youngman.
* He beganto fight againsta systemof racial apartheid.
* He said in his book "long walk to freedom"that "my career

as a lawyer and activistremovedthe scalesfrom my eyes...
went from having an idealistic view of the law as a sword of
justiceto a perceptionof the law as a tool usedby the ruling
class to shapesociety in a way favorable to itself. I never
expectedjustice in court, however much I fought for it, and
thoughI sometimesreceivedit."

* He wasjailed repeatedlyfor his activism.
* Eventuallyhe was imprisonedfor life.
* Again from hisbook, he says that "no one truly knows a na

tion until one hasbeeninside its jails. A nation should not
be judged by how it treats its highestcitizens, but its lowest
ones-andSouth Africa treated its imprisonedAfrican citi
zenslike animals...therewere many darkmomentswhenmy
faith in humanity was sorely tested, but I would not and
could not give myself up to despair. That way lay defeat
and death...the campaignto improve conditions in prison
was part of the apartheid struggle...we fought injustice
wherewe found it, no matter how large,or how small, and
we fought injusticeto preserveour own humanity."

* He was in prison for 10,000 daysuntil the bondsof oppres
sion could holdno longer.

* His goal when he got out: "To make peacewith an enemy
one must work with that enemy, and that enemy becomes
one’spartner."

* He becamehisnation’s president. He led his nation into an
extraordinarymovementof reconciliationbetween the op
pressedand the oppressor,where the oppressorsaskedfor
givenessfrom theoppressor.

* Lookingbackhe reflects: "It was this desirefor freedomof
my peopleto live their lives with dignity and self respect
that animatedmy life, that transformeda frightened young
man into a bold one,that drove a law-abiding attorneyto
becomea criminal.. .1 found that 1 could not enjoy the poor
and limited freedomsI was allowedwhen I knewmy people
were not free...thechains on any one of my peoplewere the
chainson all of them, the chainson all of my peoplewere
the chainson me. It was during those long and lonely years
that my hungerfor the freedomof my own peoplebecamea
hungerfor the freedomof all people,white and black.

* Let us celebratethe life of NelsonMandela,a lawyer.

Let us celebratethe life ofJesseCrenshaw
* An African-Americanlawyer from Lexington.
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* A teacherat KSU.
* A legislatorwho guided the Racial JusticeAct throughthe

housein 1998.
* A legislatorwho in the 2000 GeneralAssembly sponsoreda

bill that would have stream-linedthe processof restoration
of voting rights for personsreleasedfrom prison, knowing
that this disproportionately disenfranchises Africans-
Americans.

* Let us celebratethe life of JessieCrenshaw,Kentucky law
yer.

Let us celebratethe life of GeraldNeal
* An African-American lawyer from Louisville.
* In 1992,94, 96, and 98, he was the primary sponsorof the

racial justice act.
* He successfullyguided this bill through the senateto its fi

nal passage.
* Kentuckynow standsas the only statein the nation to havea

law prohibiting racial discriminationin the chargingprocess
for capital crimes, and allowing for the useof statisticalevi
denceas proofof racial discrimination.

* GeraldNeal introducedSJR 86 which would have directed
DJJ,JJAC, and SEJAYto studydisproportionate minority
confinement.

* Let us celebratethe life of SenatorGeraldNeal.

Let us celebratethe life of Chief Justice Joe Lambert, former
Chief Justiceand presentJusticeCabinet SecretaryRobert F.
Stephens,Mike Bowling, John Rosenberg,Robert Lawson,
Rep. Harry Moberly, Sen. David Williams, Rep. Kathy Stein,
Rep. JeffHoover, Dick Clay, Don Stepnerand other members
of the Blue RibbonGroup.
* They gatheredas a group and looked at the problemswith

the funding of indigentdefensein Kentucky.
* They made an extraordinaryrecommendation:that Ken

tucky neededto fund indigentdefenseat a rateof $11.7mil
lion eachyear in new generalfund dollars.

* They went to Governor Patton to urge him to endorsethis
recommendation.

* Governor Pattonagreedto fund the BRG recommendations
over4 years,and put $10 over the bienniuminto his budget.

* This was fundedby the 2000 GeneralAssembly.
* Let us celebratethe lives of theseKentucky lawyers.

Let us celebrateSteveBright
* Danville native
* UK studentbody presidentin the early80s
* A public defenderin Washington,D.C.
* Establishedthe SouthernCenterfor HumanRights.
* Teacherat Yale, Harvard,and Emory law schools.
* Argued Amada v. Zant in 1988 before the US Supreme

Court.
* Presentedwith the 1998 Thurgood Marshall award at the

ABA Annual Meeting.
* Takesa small salary$23,000out of the money raisedand

recruits the best and brightest to representdeath-row in
matesin the south.

* From Proximity to Death, by William Mcfeely: Steve Bright
has madea difference. "but the personalprice is high. Al
though Bright affects an all-in-a-day’swork approach,there
canbeno doubtthat experiencingtwo executionsin one week
is wrenching. After a final appeal in the JosephCarl Shaw
case in South Carolina, Steve spent the last day with J.C.,
walking with him to the executionchamber,andwas thereas
Shawwas strappedinto the electricchair and killed. Immedi
ately afterward,with almostno sleeping,Bright was on a plane
to Florida, after anotherappealhad failed, to repeatthe drain
ing experienceof stayingwith JamesDavid Raulersonuntil his
death.

Let uscelebratethe life of Dick Clay
* Louisville lawyer with Woodward,Hobson,and Fulton.
* KBA presidentin 1998-1999.
* Memberof theBlue RibbonGroup.

* Worked during his term as KBA Presidentto fully fund civil
legal services.

* In a speechbeforeDPA’s 1998 Annual Seminarhe promised
to devotehis term as KBA Presidentto looking at the issue of
racial injusticein the KentuckyCriminal JusticeSystem.

* He said, "we must not ignore the factthat out of 12,500 mem
bers of the KBA roughly 150-200 are black. This is a terrible
statistic. It is not my fault. It is not yours." It is the result of a
nation where educationhas beenundervaluedfor both black
and white children, and wheretherehasnot beena long tradi
tion of large numbersof black lawyers...this mustchange. It
will only happen-butit musthappen-overtime. Theremust
be intensive efforts by the Bar and the Judiciaryto identif’
promisingAfrican-Americanstudentsat the elementary,junior
and high school levels and,quite simply, to indoctrinatethem
with the drive to becomegreat lawyers."

Closing
Ours is a big, raucous,wonderful democracy.

Our professionis one which hasplayed and continuesto play a
majorrole in the journey of our democracy.

Lawyers have:
* Kept nationstogetherduring civil war.
* Broughtreconciliationbetweenraces.
* Raisedup issuesthat were being ignoredby the majority
* Simplyput, theyhavelooked at theproblemsin our

societyandtried to solve them.

Flowerwhereyou are planted. Look aroundand solve problems.
Changethose placeswhere diversity is not valued. And today
join with ALL OF US IN CELEBRATING DIVERSITY IN
OUR DEMOCRACY.*
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Eliminating the Death Penalty for Juveniles
Thefollowing 5 testimonieswerepresentedbeforethe HouseJudiciary Committeeon February17, 2000

Eleanor Jordan
Representative

2704 Grand Ave.
Louisville, KY 40211

Currently in Kentucky we can
executea 17 year old for com
mitting a capital offense. House
Bill 311 changesthat to age 18
for a youthful offender. We also
changed the punishment for- youthful offendersto life impris

onmentwithout benefitof parolefor 25 years.

Thejuvenile deathpenaltyis both controversialand emotionally
charged. It’s impossibleto know the pain, the anguish, and the
loss a victim’s family is facedwith each and every day when a
loved one has been murdered,unless it has happenedto your
family. I’d like to use this opportunityto go on recorddenounc
ing the Benniton Company marketing strategy by resurrecting
that kind of painand anguish in manyfamilies acrossthis nation,
and particularly two families in Louisville. However, in Ken
tucky our criminal justice systemcontinues to practicethe very
antithesisof what wecondemnthemost,murder.

Ladies and Gentlemenof this Committeea 17-year-oldis still a
child. I could noteffectively makethis argumentif we as legisla
tures and parentshavenot clearly set limits on the rights and

privileges of our youth. We have instructedthem through our

legislation that they lack the maturity and soundjudgmentto

vote at that age, to buy, possess,and drink alcohol, to buy and

possesscigarettes.Children are not allowedto contractuntil they

are eighteen. They cannot drive in this state if they havenot
graduated from high school or are not currently enrolled in
school. They must be 18 before donating bodily organs. And,
they must haveour consentto marry. As parents,we set cur
fews, we give them advice, and we instruct them on proper be
havior. We correcttheir English, we forbid them to listen to cer
tain types of music, and seecertain types of movies. The list
goeson andon.

We guide our children through adolescenceand even beyond.
That is true at some point that we hold them accountableand we
expectsoundjudgmentin their decision making, and a level of
maturity to match or exceedour own. But, what about the chil
dren who not only do not have the love, the guidance,and the
protectionthat most of us provide? But, the many times those
childrenareevenvictims at the handsthosewho are supposedto
protectthem.The profile of the juvenile homicideoffendermost
often revealsthesetwo common characteristics.They are more
likely to be psychologicallydisturbed, becauseoften they have

been victims of horrifying child sexual and physical abuse;
and/or, alcoholism,drug abuse,andpsychiatrictreatmentand
hospitalizationareprevalentin the history of their parents.We
are notadvocatingor excusinga child whom commitsa capital
offense.The Bill clearly addressespunishment,but with what
we now know, what we have learnedduring the interim what
we’ll talk about this very sessionregarding early brain re
search,and the proper early childhood and what it means to
adulthood.It is clear in that in thesekinds of casesdeathis not
the punishment.

If any oneyou were to walk into a child carecentertoday and
seea room full of infants,could you tell which one might com
mit murderone day?Our life experiencesteach us how to be
adults.What kind of adultswe becomedependson whatthose
life experiencesare. If we continue to permit juveniles to be
put to death, then we are in fact giving up on one of those in
fants. I am askingyou to do what is in the best interestof our
children, and giving up on them is not.

As a psychologist I have
1. Kerby Nelli, Ph.D. worked with children and
Child Psychologist families in the Common-

3767 WinchesterRoad wealth since 1974 and evalu
Lexington, Kentucky 40509 ated a number of youth

859 231-8830 chargedwith capital offenses.
I served on the legislative

Task Forcethat recommendedyouthbe tried as adults in cases
of seriousor repeatedfelonies. The youth I personallyevalu
atedwere often woundedand immature.I know morecompre

hensiveresearchtells us that youth who commit seriouscrimes
often suffer disabilities,disadvantagesand victimization which
further handicapstheir socialjudgment.

As a parentof teenagers,two fearshauntme. The first, is my
memory of foolish decisionsthat I madeor nearlymadeas a

teen?Thereare few of us who cannotrecall a choice theyre
gret making at 16 or 17 that they would not havemadeat 20.
The second,is an awarenessthat childrenare growing-up in a
dramatically more stressfulsociety than we did. Competition
for things and social statuscanbe intense.Thereis often little
family interaction.Violence pours into our homes via the me
dia. Advertising shapesyouthful identitiesaround appearance
and possessions--not the contentof their character.

As a societywe withhold responsibilitiesuntil youth reachcer
tain ages--16to drive, 18 to enter contracts,21 to consume
liquor. Our wisdom is matchedby researchon child develop
ment. This researchindicates that youth under 16 perform a
numberof thinking tasks differently than adults. At age 16 or
17 most, but not all, youth can solve many thinking tasks like
adults.But, we recognizethe processof balancinglimited life
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experiencewith pressuresand emotionsin order to makegood
decisions --the processwe call judgment--is more complex
than solving researchthought problems. The newly acquired
thinking skills of youth are not tested under such stressor
complexity. We pay a premium for the demonstratedpoor
judgmentof youth when we insure our cars for our teenaged
children. While we recognizethe limitations of those under
18 in so many ways, we suspendthis wisdom when a youth
commits a seriousoffense.That is why we have stateswhich
allow the death penalty for youth, but prohibit their getting
tattoos.

If we can rememberpoor judgmentswe made in our teens,we
can also rememberthat we usually "knew better." We knew
enoughto be held responsibleon more than a young child’s
level. There are many serious consequencesfor youth in the
adult systemshort of death. A youth of 17 only has about 12
yearsof his life within ready accessof his memory.Twenty
five years without parolewould constitutedouble of what he
knows as a lifetime.

We canall experiencesuch rage that cancauseus to wish for
the deathof another. Such rage allows us to seepeoplenar
rowly--only in termsof their offenseagainstus. It is in sucha
stereotypedand detachedway that criminals often seethe rest

of us when they offend. In this sensethe revengeof the death

penalty diminishesus all, the more so, the youngerand more

vulnerablethe personsupon whom we inflict it.

Onemessageprevalentin our societythat facilitatesyouth vio
lence is simply that violencesolvesproblems.In our decisions
regardingthe deathpenaltyfor juvenileswe havethe powerto
say yes or no to that message.

Thankyou Mr. ChairmanandLadiesand
GentlemenoftheCommittee.I appreciate
the opportunity to testjJ5’ beforeyou on

____________________

what I think is a very important piece of
proposedlegislation:

When we beganour 20th Century some one hundredyears
ago, almostevery nation on earth, with the exceptionof Costa

Rico and Venezuela,allowedthe executionof convictedmur

derers,includingthoseunder 18. By the endof the century,the
list has dramatically changedto the extent that the only re
gimesthat allowed the deathpenalty for youngstersunder the
age of 18 was Iran, Pakistan,Nigeria, Saudi Arabia, and,of
course,23 statesin our own greatcountry the United Statesof
America.

As we closedthe lastcentury,we executedfour men who were
convictedof murderwhenthey were underthe age of 18, three
were seventeenand one was sixteen.As we openedthe new
centuryin January,we’ve alreadyexecutedtwo who commit
tedmurderwhen they were seventeenand one who committed
murder when they were sixteen. So, I guesswe could say if

you are on whicheverside of the coin, the nation is off to a

great start.

It’s amazingthat the SupremeCourt and Thompsonv. Okia
hoina held that executionsof offendersunder 16 was unconsti
tutional. And then, almost a year later, they came back in

I Stanfordv. Kentuckyand held that it was a good standardof
decencyfor the state to execute 16 and 17 year olds. It is
equally ironic that in Januaryof this year, the Presidentof the
United States hailed an importantadvance in human rights
when the United Statesagreedwith the United NationsCon
vention on the Rights of the Child in raising the standardfor
the age that a young man or woman can go to war. So, the
Conventionsaid that no person under the age of 18 should
really be allowed to fight in a war. Yet the samenation, our
greatnation, continues to allow the executionof 16 and 17
year olds.

Statisticsand dataclearly provethat the juvenile deathpenalty
is blatantly racist. Over two-thirds of the 357 juveniles exe
cutedin this nation havebeenAfrican-American.And that cer
tainly fits in with the factthat evenin Kentuckywe havea dis
proportionatenumberof minorities in general in the juvcnile
justice system,just like thereis in the adult correctionalsys
tem. Now, one of the things we prideourselveson in Kentucky
is having a real good juvenile justice system. We came into
existence,this Department,on the heelsof federalconsentde
cree. We haveworked very hard with the support and ap
proval of the legislatureand our Governorto changeour juve
nile justice system. We have imbued in our statutes the fact
that we are a treatmentand rehabilitated-orientedsystem. We
imbued very clearly the parent’s patree philosophy, which
cameout of England for this country in terms of trying to do
things in thebest interestof the child.

We do some great things here in terms of youngstersunder

eighteen,unlike many of our sister states.All juveniles in this

state go through the juvenile justice systemno matter what

crime they committedif they are under the age of eighteen.
While most of our border statesand many other statesin the
nation transferjuveniles as young as 13 to the adult correc
tional system where they are housed.We serve all types of
kids in the juvenile justice systemwith the goal being treat

ment and rehabilitation.Almost all of our otherstatutesbegin

to draw a distinction betweenyoung peopleand adults. You
can’t buy cigarettesunlessyou are over 18. You can’t drink
until you are 21 and a host of other kinds of things. It almost
seemsjust unusual that we look at ageof adulthoodin one
fashion and then we look at in anotherfashion. There is no
questionthat we deal with somevery difficult and dangerous

young peoplein our state.And someof our young peopleare
very sophisticatedcriminals and somehave committedsome
very horrific crimes. But, I’m not sureif it servesany useful
purposeif the elevenyoung peoplenow in the juvenile justice
system who committedhorrific crimes of murderand other
wise would be underthe deathpenalty. I’m not evensure how
we as a Departmentwould be focusing on their rehabilitation

Conlinued on page 26

Ralph Kelly
Commissioner

Juvenile Justice
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if they were condemnedindividuals. How do you rehabilitate
somebody,how do you treat somebodyin termsof trying to
help them focus on making a betterlife in the future if the state
is going to take that life away?

I commendyou ladiesand gentlemenfor all the things that you
havedoneto improve the juvenile justice systemin this state. I
think the passageof this legislation out of the Committee
would take us one step further in making Kentucky a model
type juvenile justice program.

My name is Debra Miller and
I amthe ExecutiveDirector of
Kentucky Youth Advocates.
KYA is a child advocacyor
ganization founded in 1975

and dedicatedto creating policies and conditions that recog
nize children’srights and servetheir best interests.

We were very involved in the work in the late 70’s and early

80’s to revise Kentucky’s juvenile statutes.Eventually the
KentuckyUnified JuvenileCodewas completedand passedby
the GeneralAssembly.It was hailednationally as modeljuve

nile law - clearly placing Kentucky in the forefront of states

committedto the treatmentand rehabilitation of youth. Since

that time, we havebuilt on this commitment.

1-lB 311 gives the General Assembly anotherchanceto be a
leader - and do what we believe is the right thing for chil

dren- by eliminating thedeathpenaltyfor juveniles.

Kentucky has executedsix personsfor crimes committed as

juvenilesandtwo more individuals are on death row today.

As we canseefrom today’smeeting,thedeathpenaltyis avis

ceral issue - and evenmoreso whenthe talk turnsto juveniles.

Yes, the crimes behind the sentencesmay be horrendous.

Thesecrimes certainly call into questionthe generalconcept

of the innocenceof youth. Yet we know that those executed

for crimes committedas childrensharesomecommoncharac

teristics:

* Theyare likely to havemental retardationor mental

illness.
* They are likely to have histories of sexual or physical

abuse.
* They have beenvictimized by lives of povertyand poor

education.
* And in a further irony of their marginalization, they are

often poorly representedin trial.

We can - and we should - hold juveniles responsiblefor

crimescommitted.HB 311 would allow life withoutparolefor

25 yearsand by pass thecourt review at 18 whenjuvenilesare

transferredfrom Departmentof JuvenileJusticeto adult Cor

rectionscustody. We don’t needto worry that juvenileswill

get away with merelyhaving their handsslapped.

We claim to a child-orientednation .- and state- but the juve
nile deathpenaltycontradictsthis claim.

* Internationally,only five othernationssentencejuveniles
to death.

* Nationally, a minority of statesallow the deathpenaltyfor
juveniles.

It seemsthat we would like to believethat thedeathpenaltyis
the ultimatethreatand deterrentto crime - but like almostall
parentswill admit- kids justdon’t work that way.

* Children are impulsive and recklessby nature.
* Children seemto havean inherentbelief in their own

invincibility and immortality - despiteany presentationof
evidenceto the contrary.

KYA is joinedby a numberof organizationswho representthe
mental health professions,child advocacygroups, racial jus

tice organizations,and religious organizationsin supporting

HB 311. There is a completelisting of endorsinggroups in

theblue pamphletyou have.

We don’t condonecrime committedby juveniles but we see

no usefulpurposein the deathpenalty.Its useis one more time

adults say to kids, "do as we say, not as we do." Kentucky
Youth Advocatesurgesyou to supportHouseBill 311.

Ernie Lewis I am personallynot in favor of capital
punishmentbut if we are going to have

Public Advocate the deathpenalty in Kentucky, I encour

ageus to have a very carefully drawn

statute. The ABA looked at the death penaltyin 1997 across

America and said thereare four major problems: I the states

allow the executionof the mentally retarded;2 thereare dis
proportionatenumbersof peopleof color on deathrow; 3 the
death penalty is arbitrary since we are not funding indigent

defense,so peopledo not havea proper representation,and4

we still allow the deathpenaltyfor children in this country.

Kentucky has gone a long way toward carefully drawing a

capitalstatute. In 1992, you addressedthe first questionand

eliminated the death penalty for the mentally retarded. In

1998, you addressedthe problemsof raceand passedthe Ra

cial JusticeAct. This year, the problemof indigentdefenseis

being addressedby the Governor’s recommendationof $10
million additional funding for indigentdefense. Questionfour

remains,we still allow the deathpenaltyfor children.

I encouragethe GeneralAssemblyto carefully craft a narrowly

drawnstatuteandpassHB3 11.

Debra Miller
Executive Director

Kentucky Youth Advocates
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The more elaborateour meansofcommunication,
the less we communicate.

--JosephPriestley1733-1804

INTRODUCTION

Functioning within a system inured to spendinghundredsof
dollars an hour on specializedmental healthexpertise,many
criminal defenseattorneysadopta deferential,even disingenu
ous mannerwhen compelled to commenton the behaviorof
their own clients: "What do I know? I’m nota psychologist!"

For expertwitnessesto wish they had a dollar for every time
they heardthis would be to ignore the fact that, of course,they
alreadydo. Many dollars.

As personallyand financially gratifying as this approachmay
be for the forensic psychologicalcommunity, one inescapable
factmakesit less than ideal for attorneysand the personsthey
attemptto defend:

No matter what firm you join to say nothing of working in
indigentdefensesystems,therewill never be enoughmoney
to run every mental health aspectof each case by a mental
healthexpertor consultant.

This may neverbe more evidentthan during the initial phases
of representationin caseswhere competencyand sanity issues
are off the table andtherefore,no funded mentalhealthexper
tise is forthcoming, important deadlines are looming, and
quite simply, you and your client are incapableof working to
gether.

What is frequentlyoverlookedin suchcasesis that the defense
teamalreadyhas considerableexpertiseat its disposal. Attor
neys,investigators,and otherstaffpersonshave their own var
ied life experiencesupon which to draw. In addition, in a
somewhatdifferent way from their mental health colleagues,
they are themselvesstudentsand, in the courtroom, teachers
of humannature,whosestockin tradealreadyconsistsof iden
tifying, explaining, and normalizing the behaviorof persons
from everywalk of life.

The purposeof this article is not to turn defenseteam mem
bers into diagnosticiansor psychotherapists,but rather to en
hance their ability to communicateand collaboratewith cer
tain types of mentally ill criminal defendants.Common traits
and recommendedmodes of interaction are identified where

clients may be affected by symptoms of depression,
mental retardation, paranoid personality disorder,
bipolar disorder, Schizophrenia,and substancede
pendence.

Readerswill find frequentreferencesto the Diagnos

______

tic and Statistical Manual of Mental Disorders
DSM-IV. [1J While some but not all of the diag

nostic criteria are identified for each of the disorders listed
supra in considerablyabbreviatedform, these are not in
tendedfor use in "ruling in" or "ruling out" the presenceof a
specific mental illness. Rather, they provide some very gen
eral examplesof the sortsof actions,thoughts,or feelingsde
fenseteam membersmay encounterwhendealing with men
tally ill clients.

DEPRESSION

According to theDSM-IV,personssuffering from a Major De
pressiveEpisodemay display:
1 depressedmood;
2 diminishedinterestor pleasure
3 weight loss;
4 sleepdisturbance;
5 agitatedor slowedmovements;
6 fatigueor loss of energy;
7 feelingsof worthlessnessor guilt;
8 concentrationproblemsor indecisiveness;and
9 thoughtsof deathor suicide. [2]

During a client interview, depresseddefendantsmay be list
less, apathetic,and seemingly disinterestedin the details of
their representation.Despitethe fact that important decisions
must be madeas soon as possible,they canadopt a frustrat
ingly indifferentattitude about counsel’sneedfor information
and advice in the face of rapidly approachingdeadlines. Of
ten, the depresseddefendantmay dissolve into tears, seem
ingly incapableof taking an active role in his or her own de
fense.

For these and other reasons,the defenseteam may wonder
whether such personsare actually competentto stand trial.
Attorneys sometimesconclude - erroneously- that a client
must exhibit psychosisor mental retardationin order to be in
competent. In fact, some severeforms of clinical depression
can, in particular,rendercriminal defendantsincapableof par
ticipating rationally in their own defense.[3J

Once the issue of trial competencyhas beenresolved,the de
fenseteam may still be left with a client whosecollaborative
abilities are minimal at best. Key to establishinga working
relationshipwith suchpersonsis understandingwhat cognitive
behavioraltherapistshavetermedthe cognitivetriad: [4J

The cognitive triad consistsofthree major cognitivepatterns
that induce the patient to regard himselfhis future, and his

Continued on page 28

Breaking Through:
CommunicatingAnd Collaborating

with the Mentally Ill Defendant
by Eric Drogin, J.D., Ph.D.
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Continuedfrom page 27

experiencesin an idiosyncraticmanner

TheJIrst componentofthe triad revolvesaroundthepatient’s
negativeview ofhimself Heseeshimselfas defective, inade
quate, diseased,or deprived. He tends to attribute his un
pleasantexperiencesto psychological,moral, orphysical de
fect in himself in his view, thepatientbelievesthat because
of hispresumeddefectshe is undesirableand worthless. He
tends to underestimateor criticize himselfbecauseof them.
Finally, he believeshe lacks the attributeshe considersessen
tial to attain happinessandcontentment.

The secondcomponentofthe cognitive triad consistsof the
depressedperson‘s tendencyto
interpret his ongoing experi
ences in a negativeway. He
seesthe world as makingexor
bitant demandson him and/or
presenting insuperableobsta
c/es to reachinghis life goals.
He misinterprets his interac
tions with his animate or in
animate environmentas repre
senting defeator deprivation.
Thesenegative misinterpreta

_____

tions are evident when one- observeshow thepatientnega
Eric Drogin tively construessituationswhen

more plausible, alternative interpretationsare available. The
depressedperson may realize that his initial negativeinter
pretationsare biasedf he is persuadedto reflecton theseless
negativealternativeexplanations. In this way, hecan cometo
realize that he hastailored thefactsto fit hispreformednega
tive conclusions.

The third componentofthe cognitivetriad consistsofa nega
tive view of thefuture. As the depressedpersonmakeslong-
rangeprojections, he anticipates that current dfjlculties or
suffering will continue indefinitely. He expectsunremitting
hardship, frustration, and deprivation. When he considers
undertakinga spec/Ictask in the immediatefuture, heexpects
tofaiL fSJ

In otherwords, the depressedcriminal defendantis notmerely
so"sad,""miserable,"or "unhappy"that a preoccupationwith
theseemotionsis crowding out the desireto assistcounselin
developing a viable defenseto his or her current charges.
Rather, clinical depressionis inseparablefrom an entrenched
negativeof one’s self, situation,and prospectsthat interferes
logically with the desireand/orability to interacteffectively.
Cognitive therapistshavedevelopeda seriesof labels to de
scribethese"CommonPatternsof Irrational Thinking":
1 Emotionalreasoning. A conclusionor inferenceis based

on an emotional state,i.e., "lfeel this way; therefore,I am
this way."

2 Overgeneralization. Evidence is drawnfrom one experi
enceor a small set of experiencesto reachan unwarranted

conclusionwith far-reachingimplications.
3 Catastrophicthinking. An extremeexampleof overgen

eralization,in which the impactof a clearly negativeevent
or experienceis amplified to extremeproportions,e.g.,"If
I havea panicattack I will lose all control and go crazy
or die."

4 All-or-none black-or-white; absolutistic thinking. An
unnecessarydivision of complex or continuousoutcomes
into polarized extremes,e.g., "Either I am a successat
this, or I’m a total failure."

5 Shouldsandmusts. Imperativestatementsabout self that
dictate rigid standardsor reflect an unrealisticdegreeof
presumedcontrol over externalevents.

6 Negativepredictions. Use of pessimismor earlier experi
encesof failure to prematurelyor inappropriatelypredict
failure in a new situation. Also known as "fortune tell
ing."

7 Mind reading. Negatively toned inferences about the
thoughts,intentions,or motivesof anotherperson.

8 Labeling. An undesirablecharacterizationof a personor
event, e.g., "BecauseI failed to be selectedfor ballet, I
am afailure."

9 Personalization. Interpretationof an event, situation,or
behavioras salient or personallyindicative of a negative
aspectof self.

1OSelectivenegativefocus selectiveabstraction. Undesir
able or negative events, memories,or implications are
focusedon at the expenseof recallingor identifyingother,
more neutral or positive information. In fact, positive in
formation may be ignored or disqualified as irrelevant,
atypical, or trivial.

1 1Cognitive avoidance. Unpleasantthoughts, feelings, or
events are misperceivedas overwhelming and/or insur
mountableand areactively suppressedor avoided.

12Somaticmisfocus. The predispositionto interpret inter
nal stimuli e.g., heart rate, palpitations, shortnessof
breath, dizziness, or tingling as definite indications of
impendingcatastrophiceventsi.e., heartattack,suffoca
tion, collapse,etc..61

Realizingthe sourceandnatureof these irrational patternsof
thinking will help the defenseteam in determining the best
ways to impart and obtain critical information in anticipation
of pendinghearingsand motions.

These clients shouldnever be told that they are not feeling
what theyclaim to feel; nor shouldit simply be assertedthat
they are "wrong" about their perceptionsand predictionscon
cerningthe caseat hand.

Instead,counselmayelectto:
1 Acknowledgethe client’s currentfeelings.
2 Point out that counselhas worked with many personsin

similar situations,with similar feelings, while owning that
this is not, in and of itself, expectedto makethe client feel
better.

3 Observethat counselhasmanagednot only to work with,
but to help otherpersonswho havefelt the sameway.
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4 Indicate that counselseesmany aspectsof the casea cer
tain way, and understandshow and why the client may
currentlyseesomeaspectsdifferently.

5 Patiently review some of the issues, not arguing with the
client, but gently noting differences of opinion as they
arise, suggestingthat the client may come to view some
perspectivesdifferently upon laterreflection.

6 Reassurethe client that counselwill revisit these issues
with the client when therehas been some time for both
partiesto considerthem at length.

While detailedconsiderationof additional measuresis beyond
the scopeof this article, it is assumedjhatcounselwill attend
to such usual issuesas monitoring for suicidality, obtaining
clinical assistancewhere indicated, and documenting pro
longed difficulties in communicationand collaborationwhich
may indicatethat competencyconcernshave resurfaced.

MENTAL RETARDATION

Personswho have received a diagnosisof mental retardation
will typically exhibit:
1 significantly low intellectual functioning; and
2 impairmentsin adaptivebehavior.171

Thesedifficulties must begin beforethe personreachesthe age
of 18. The Intelligence Quotient "l.Q." range associated
with this condition is typically 70 or below, although certain
test-specificand otherconsiderationsmay result in such per
sons having l.Q. scoresthat are several points higher. [81

Once the presenceof mental retardationhas beendetermined,
interviewing these criminal defendantstakes on a singularly
diagnosis-specificaspect. Mitigation expertshavemaintained
that:

Peoplewith mental retardation tend to think in concrete and
liberal terms. As a result, theymaynot understandthe mean
ing of such conceptsas plea bargain and waiver of rights.
One of the safestways of communicatingwith people with
mental retardation is to usesimplewords in open-endedques
tions. Alwaysask questionsthat require them to explain their
reasoning. if possible, havepresenta social worker or an
individualwho is closeto thedefendantto assisthim or her in
interpretingwhat is being said and askedand to ensurethat
the defendantunderstandstheprocess.[91

This perspectivehasbeenechoedin recommendationsoffered
by clinicians,as well:

Informal clinical interviews with the client when possible
and informantswho know the client well, such as parents,
teachers,and day program supervisors,typically initiate the
diagnosticprocessandprecedestructuredassessmentproce
dures.1101

Although counsel will attempt to converseat a level most
likely to be understoodby the defendantwith Mental retarda
tion, this shouldnot be takenas advice to speakwith suchper-

sonsas if they are children. According to core trainingresources
in the field of psychiatry:

[TJhe interviewershouldnot he guidedby the patient’s ,neni’al
age, which cannot fully characterizethe person. A mildly re
tardedadult with a mentalageof 10 is not a 10-year-oldchild.
Whenaddressedasf theywere children, someretardedpeople
becotnejustflablyinsulted, angry, and uncooperative. Passive
and dependentpeople, alternatively, may assumethe child’s
role that theythink is expectedofthem. In both cases,no valid
[inJbrmationJ can he obtained. Ill I

The defenseteam should also remain awarethat they are not the
only personsinterestedin obtaining information from the client
with mental retardation:

Keep in mind that the defendantmaybe unfamiliar with the jail
setting and will find themselveswanting to talk to anyone. If
possible, counsel should obtain a court order to prevent the
prosecutionfrom contactingthe defendant.

Manyprosecutorssendpolice personnel,investigators, or psy
chologistsinto thejail to interviewthe defendant.In mostcases,
a defendantwith mental retardation will talk to thesepeople,
and maymakefalsestatementsandadmissions

Peoplewith mild mentalretardationofien havesignUlcant d?fJl
culty coping and adapting. Skills such as communication,so
cialization, andfunctional academicabilities usually are quite
limited. Theseskill deficits limit their ability to interact with
their lawyer and to fully understandthe signflcanceof their
Miranda rights.

This is especiallyproblematicbecausedefendantswith mental
retardation may waive their rights to remain silent or to speak
with a lawyer, in favor of talking with interrogators to please
them. Given this tendency,characteristicssuchas acquiescing
to thosein authority mayhinderefforts to learn the truth. [12]

Becauseof the likely presenceof suggestibility, counselmust be
careful not to "lead" criminal defendantsinto misleadingstate
ments about past or presentbehaviors,feelings, and attitudes.
The same dynamics that defenseattorneysare concernedwill
impair a client’s Miranda protectionsmay also burdenthe de
fenseteam with bogusinformation that will frustrateattemptsat
competentrepresentation.[13]

PARANOID PERSONALITY DISORDER

A primary concernin working clients with a paranoidpersonality
disorderis that they not be confusedwith those suffering from a
full-blown Delusional Disordercharacterizedby "non-bizarre
delusions"thatnonethelessrepresenta breakfrom reality. [14]

Personswith the contrastingly non-psychotic, albeit clinically
significant paranoidpersonalitydisordermay:
1 suspectthat others are exploiting, harming, or deceiving

Continued on page 30
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them;
2 doubt the loyalty of their acquaintances;
3 avoid confiding in others;
4 perceiveharmlessbehaviorsas threatening;
5 bearagrudge;
6 misinterpretneutralremarksas characterattacks;and
7 suspectspousesor partnersof infidelity. 1151

Predictably,building a professionalrelationshipwith such cli
ents is fraught with complications. While criminal prosecu
tions occur in the context of an adversarysystem, defendants
with a Paranoidpersonalitydisordermay seem unsureabout
which side of that systemcounselis actually on. Any indica
tion that the defenseteam is less than fully preparedand sup
portive is likely to be interpretedas an expressionof indiffer
ence,a heedlessslight, or evenan outright declarationof con
tempt.

Once again, cognitive behavioraltherapistshave provided the
most cogent descriptionof the issuesat play in developinga
professionalunderstandingwith such individuals:

Thefirst issue ... is establishinga working relationship. This
obviously is no simple task whenworking with someonewho
assumesthat others are likely to provemalevolentanddecep
tive. Direct attemptsto convincethe client to trust the thera
pist are likely [to] beperceivedby the client as deceptiveand
thereforeare likely to increasethe client ‘s suspicions.

The approachthatprovesmosteffectiveis for the therapistto
openlyacceptthe client’s distrust onceit has becomeappar
ent, and to gradually demonstratehis or her trustworthiness
through action rather thanpressingthe client to trust him or
her immediately.[16]

A similar dynamic comes into play when the would-be col
laboratoris an attorneyor investigatorinsteadof a therapistor
mentalhealthcounselor. Overtattemptsat ingratiatingoneself
are likely to be interpretedquite negatively, while steadily
building a track record of responsivenessand reliability is
likely to advancethe professionalrelationshipsignificantly.

After all, individuals with a paranoidpersonalitydisorderare
characterologicallyinclined to be suspiciousand distrustful,
but this neednotbe dominantsubstanceor conclusionof every
interpersonalcontact. This having been said, however, de
fense team membersshould remain awarethat setbacksare
likely to occur from timeto time, now matterhow assiduously
the trust relationshipmayhavebeencultivated. [17]

Regardingadditional details of fostering collaborationand
communicationwith thesedefendantsovertime:

It is then incumbenton the therapistto make a point ofprov
ing his or her trustworthiness. This includes being careful
only to makeoffers that he or sheis willing andable tofollow
through on, making an effort to be clear and consistent, ac

tively correcting the client ‘s misunderstandingsand misper
ceptionsas theyoccur, and openlyacknowledgingany lapses
that do occur.

It is importantfor the therapistto rememberthat it lakes time
to establish trust with mostparanoid individuals and to re
frain from pressingthe client to talk aboutsensitivethoughts
orfeelingsuntil sufficient trust hasbeengradually beenestab
lished

Collaboration is always important ... in working with para
noid individuals. Theyare likely to becomeintenselyanxious
or angry f theyfeel coerced, treatedunfairly, or placedin a
one-downposition

This stresscan be reducedsomewhatbyfocusinginitially on
the leastsensitivetopics ... andby discussingissuesindirectly
i.e., through the use of analogiesor through talking about
how ‘somepeople" react in such situations, rather than
pressingfor direct self-disclosure.1181

Patienceis not the only virtue taxed by interactingwith such
clients. Somewhatcounterintuitively in comparisonto how
they at leastattemptto dealwith many otherdefendants,mem
bers of the defenseteam must also be preparedto downplay
the degreeof sharedinsight, closenessand identification they
expresswith the personsthey attemptto assistin thesecases:

[O]ver zealoususe of interpretation - especiallyinterpreta
tion about deepfeelingsofdependence,sexualconcerns,and
wishesfor intimacy - sign,fIcantly increase[these] patients’
mistrust

At times, patientswith paranoidpersonality disorder behave
so threateninglythat therapistsmustcontrol or set limits on
their actions. Delusionalaccusationsmustbe dealt with real
istically butgentlyandwithout humiliatingpatients.

Paranoidpatients are profoundlyfrightenedwhen theyfeel
that those trying to help them are weakand helpless;there
fore, therapistsshouldnever offer to take control unlessthey
are willing and able to do so. 1191

SUBSTANCE DEPENDENCE

According to DSM-IV, personswho havebecomedependent
on any of a range of substancesincluding alcohol, cocaine,
and othersmayshareseveralof the following experiences:
1 toleranceneedingmore to become intoxicated, or not

getting as intoxicatedwith the sameamount;
2 withdrawalsymptoms;
3 consumingmore, and for a longer time, than intended;
4 failed attemptsor persistentdesireto minimize consump

tion;
5 increasedtime spent in obtainingor recoveringfrom the

substancein question;
6 giving up social, occupational,or recreationalactivities;

and
7 continuing to consumedespiteknowledgethat there is a

problem. [20]
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Several inquiries haveproven useful in a very basic, general
screening for the presenceof alcoholism. One of the most
simple and straightforwardof these is the CAGE question
naire:

CAGE providesa mnemonicdevicefor the explorationofthe
following areas: Cut down: "Has a doctor ever recom
mendedthat you Cut backor stop the use of alcohol?" An
noyed: "Have you ever felt Annoyedor angry ‘f someone
commentsonyour drinking?" Guilt: "Have therebeentimes
when you‘ye felt Guilty about or regrettedthings that oc
curred becauseof drinking?" Eye-opener: "Haveyou ever
usedalcohol to help you getstartedin the morning; to steady
your nerves?"1211

Often the substance-dependentdefendantis first encountered
in the throes of withdrawal from chronic intoxication. The
best strategy is to rescheduleplanned interviews, seeking a
continuanceon this basis if necessary.Not only will question
ing at this juncture provide questionablyreliable information
and planning;it mayalso engenderconsiderableresentmenton
the part of clients who will find it difficult to forget that de
fense team memberschose such an inopportunetime to put
themthroughtheir paces.
"Withdrawal" is likely to be marked by considerablepain and
psychologicaldisturbance. [221 This is distinct from the
longer-term processof "recovery," which involves, among
other aspects,the gradualreturn of the central nervoussystem
to an approximatelypre-morbid level of functioning. In the
case of long-term alcohol dependence,this component of
"recovery" is generally estimatedto take between9 and 15
months.1231

While the incorporationof direct interviewingassistancefrom
family membershas been identified as a useful techniquein
developinga relationshipwith defendantswith, for example,
mental retardation, it may become a "two-edged sword" in
working with substance-dependentcriminal defendants:

Addicts have most likely been hiding thefr problemsfrom
otherfamily membersfor a long time, perhapsyears. They
mayhavebeendrainingfamily financesto supporttheir hab
its, often unbeknownstto anyoneelse. In somecases,this has
gone on with the knowledgeof other family members,who
havechosento ignore theproblem.

When the "truth comesout" in the courseof litigation, feel
ings ofguilt and betrayal on both sides addfuel to already
simmering resentments. Children reflect on how they have
been deprivedin the service ofsomeoneelse‘s addiction, or
idenq,5’ with a neglectedor abusedparent. Spousesexpress
additional distressat the thoughtof how their children ‘s up
bringing andeducationalprospectswere impairedas a result
ofa partner’s addictivebehavior. 241

Defenseteammembersneedto takespecialcare to gain a full

understandingof the addicted client’s comprehensivelegal
situation. Thesepersonsoften leadchaoticpersonallives, are
likely confused,and frequently havedifficulty with trust is
sues,in a fashion seeminglysimilar to personswith paranoid
personalitydisorder. [25] It is a good ideato go down a full
list of potential problemswith thesepersons,conveyingat all
times the understandingthat theseare situationswhich might
occur with anyone,and that it is standardprocedureto make
surethat "all thebasesare covered."[261

Comprehensiondifficulties are a significant issue in these
cases.[27] While deficits are typically not as profoundnor as
pervasiveas those encounteredwith criminal defendantswith
mental retardation,they may still providea substantialbarrier
to collaborationand communication:

Simplyput, the addictedclient maynot understandwhatyou
are saying. He or shemaybe sleepdeprived,hung over, or
acutelyintoxicated. Theremaybe lingering effectsofchronic
substanceabuse,and evenpermanentorganic impafrment. It
follows that the addictedclient who has beentechnicallyso
berfor sometime may still havesignjficant d[fIculties with
memoryandlogicalprocessing.

Thesedeficits maybe difficult to detectatfirst, as long as the
addict can keep interactions at a social level that does not
require complexreasoning
In order to serve the client better, attorneyscan also make a
point ofcycling back to earlier conversations,revisiting spe
cfIc commentsand information to makesurethat clients have
beenfollowing along. [S]trategicplanningshouldproceedin
a logical and stepwisefashion ... [28]

The trademarkattitudeandprimary psychologicaldefenseof
the addict is denial. [29] Defenseteammembersshouldnot
be surprisedwhen addictedclients resolutely refuse to ac
knowledgeaspectsof their caseswhich would seemreadily
apparentto anyoneelse:

This situation can complicate the attorney-clientrelationship
from its inception. Necessarydata gathering is hampered
from the beginning. Attorneysare unsure what clientscannot
remember,andwhattheyare simplyunwilling to recall. What
might appear to be evasivenessor even outright duplicity on
thepart ofaddictsmaybe explainedby their ingrainedinabil
ity tofacecertain aspectsoftheir pastandpresentlives.

Patienceis the key in dealing with this situation. That is not
the samething as acquiescence;clients needto learn as early
as possiblethat attorneyshavedutiesthat they mustperform,
and information that theymustobtain. To the extentpossible,
attorneysneedto schedulesufficienttime to draw out the ad
dicted client and work through areasof obvious denial. The
assistanceofa therapistconsultantmay beparticularly useful
at this juncture. 1301

Continued on page 32
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SCHIZOPHRENIA

Criminal defendantswho have receiveda DSM-IV diagnosisof
schizophreniawill often enduresomeor all of the following:
1 delusions;
2 hallucinations;
3 disorganizedspeech;
4 disorganizedor catatonicbehavior;and
5 social or occupationaldysfunction.3IJ

Clearly, an activephaseof this disorderwill probablyrendera
client incapableof effective collaborationand communication,
likely make him or her incompetentto stand trial, [32] and per
haps havepreventedhim or her from possessingthe requisite
mental statusfor criminal responsibility.[33]

In thosecaseswherepsychotic symptomsare currently inactive,
and thus at least temporarily in "remission," the defenseteam
may be able to obtain useful information from criminal defen
dants, in additionto forming at least the basisfor a working pro
fessionalrelationship.

Similar to difficulties encounteredwith personsdiagnosedwith a
paranoidpersonalitydisorder, thosesubjectto the vicissitudesof
Schizophreniamay be proneto overreactto seeminglyinnocuous
remarks and comments,even as more florid aspectsof this ill
nessare notreadily apparent.From a classic referencedesigned
for the families of personswith schizophrenia:

Interpretationsof this kind may indeedincreasethe anxietyof
the patient and hasten a new psychoticepisode ... [h]owever,
distanceis notdesirableeither anddoesnotpromote rehabilita
tion

A question that comes up quite frequently is the following:
Shouldthe recoveringpatientbe toldthe truth whensometerri
ble event suddendeath or the diagnosis of a seriousdisease
occurs

Certainly we do not want to lie to patientsor anybodyelse.
However, there is a good time and a bad time for telling the
truth. Statehospitalpsychiatristsusedto insist that no ill effects
haveever resultedfrom the revelationofbad news. Theywere
referring to a groupofpatientswho, in addition to being ill, of
ten lived in a stateofalienationaggravatedby theenvironment.

Many ofthesepatientswere not able to expresstheir emotions.
An apparent insensitivityshouldnot be interpretedas impervi
ousness. Even a catatonic schizophrenicwho seemsinsensitive
and immobile like a statuefeels very strongly. A volcano of
emotionsis often disguisedby hispetrfledappearance.

With the recoveringschizophrenicwe find ourselvesin a com
pletelydifferentsituation. He is very sensitive... andwouldnot
forgive relativesfor not telling him the truth. Andyet knowing
the truth maybe detrimentalto him whenhe is still unstableand
still strugglingto recoverfully hismentalhealth.

The patient has to be preparedgradually and eventually be
told the truth when he has already anticipated in his own
mind itspossibility andthe methodsofcoping with it. 34J

Doesthis soundcomplicated? Somewhatinternally contradic
tory? More than someonewould want to attempton his or her
own, or evenwith the assistanceof a group of professional
colleagues?Schizophreniais a diagnosisapart, involving such
high stakesand potentiallyvolatile reactionsthat extremecau
tion is warrantedwhenconsideringany significant interaction.

Guidance materials for psychiatrists further underscorethis
perspective,while lending some practical tips for working
with Schizophrenicclients that generalizeto other professional
endeavors:

The relationshipbetweenclinicians andpatientsdiffersfrom
that encounteredin the treatment of nonpsychoticpatients.
Establishing a relationship is often chfficult. People with
schizophreniaare often desperatelylonely,yet defendagainst
closenessand trust; theyare likely to becomesuspicious,anx
ious, or hostileor to regresswhen someoneattemptsto draw
close.

Therapistsshouldscrupulously observe a patient’s distance
and privacy and shoulddemonstratesimple directness,pa
tience, sincerity, andsensitivityto social conventionsin pref
erencetoprematureinformality and thecondescendinguseof
first names. The patient is likely to perceiveexaggerated
warmth or professionsoffriendship as attemptsat bribery,
manipulation,or exploitation.

In the contextofa professionalrelationship,however,flexibil
ity is essentialin establishinga working alliance with the pa
tient. A therapistmayhavemeals with thepatient, sit on the
floor, gofor a walk, eat at a restaurant, acceptandgive gfls,
play table tennis, rememberthepatient’s birthday, or just sit
silentlywith thepatient.

The major aim is to conveythe idea that the therapistis trust
worthy, wants to understandthe patient and tries to do so,
andhasfaith in the patient’spotential as a human being, no
matter howdisturbed,hostile, or bizarre thepatientmaybe at
the moment. 1351

BIPOLAR DISORDER
Although it is, of course,clinically distinctfrom other forms of
mental illness, bipolar disordercalls for an interpersonalap
proachthat mirrors to a considerableextent the adaptivepro
ceduresemployedby defenseteammemberswhen encounter
ing clients with otherpsychiatricconditions.

Personswith bipolardisordermaybe prey to dramaticfluctua
tion betweenmanic episodesof seeminglyunrestrainedagita
tion and energyon the one hand,and almostcatatonicperiods
of depressionon the other. [361

Similar to overtly psychotic phasesof schizophreniaand pro
foundly debilitating manifestationsof major depression,the
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criminal defendantwith bipolar disorder may presentas in
competentto stand trial or lacking in criminal responsibility

1371 when experiencingthe extreme manifestationsof either
affectivecomponentof this illness.

The defenseteam may be able to obtain important factual ma
terial, and forge some degreeof cooperativebonding,between
more dramatic changesin the client’s overall mood and ac
companyingbehavior. In general,this is more likely to occur
when a client is less depressedand more energetic,although a
counterproductiveirritability may characterizethe later phase
of his or her illness.

Key to the successof suchencountersis a recognitionthat pro
gresswill be episodic. Considerableground is likely to be lost
when a fully realizedmanic episodeeventuallyensues. Con
trastingly, there will likely be periods during which the pa
tient’s moodappearsto balancedthat no mental illness is read
ily apparent.1381

If interactionmust be sustainedduring intermittent depressive
stagesof bipolardisorder,the approachwill likely be substan
tially similar to that describedsupra for a free-standingcaseof
majordepression.

CONCLUSION

Attorneys,investigators,and otherdefenseteam memberswill
encounter a myriad of mental conditions in their clients.
While they are not encouragedto diagnoseor treatmental ill
ness,they are frequently compelledto interactwith afflicted
criminal defendantswithout the assistanceof mental health
professionals. Whenthis occurs,thereare various approaches
to collaborationand communicationthat are specificto certain
pre-identifieddiagnoses.

While they may not always be in a position to expresstheir
appreciationdirectly, clients will always benefit when legal
servicesare delivered with considerationfor andadaptation
to the individual’s uniquepersonalcircumstances.
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Many areasof criminal law practicearemisunderstood.The appointment
of counselin post-convictionproceedingsis an areaof confusion,misun
derstandingand misconceptionsfor some people. In an attempt to pro
mote greaterawareness,this article looks at what the law in Kentucky is
on the appointmentof counselin post-convictionproceedings.Statutory
law, the rules of the Kentucky Supreme Court, and twenty years of
caselawin Kentucky indicatethat the law on appointmentis:

O Counselmust be appointedin RCr 11.42 proceedingsif the movant
is indigent and unambiguouslyrequestsappointmentof counsel in
the body of the motion for purposesof supplementinghis groundsto
vacatehis conviction;

O If the movantfails to ask for counselin the body of the motion,he is
notentitled to appointment;

O If the indigent asksfor counselonly for an evidentiary hearingand
not to supplementhis grounds,the indigent is entitled to counselif
an evidentiaryhearingis warranted;

0 Even if thereis a materialissue of factthat can be determinedon the
face of the record,counselmust be appointed if the indigentclearly
requestsappointment in the motion in order to file supplemental
grounds;

o During the courseof representation,counseland the indigentclient
can originate the filing of a post-convictionaction that is appropri
ate, and

o If the action is not a proceedinga reasonableperson with adequate
meanswould be willing to bring at his own expensethen counsel
who has beenappointedby the court can withdraw from representa
tion after making sucha determinationwith approvalof thecourt.

ConstitutionalAspects.There is no federal or state constitutionalright
to counsel in a post-convictionproceeding.Murray v. Giarratano, 492
U.S. 1, 10 1989. However, Kentucky has judiciously provided for the
right to counselin certainsituationsthrough its court rules and statutes.
There are very pragmaticreasonsfor these provisions - economy, effi
ciency,and finality.

A Triumvirate of Authority: Statute, Rule, and Caselaw
Statute.Kentucky statutory law, KRS 31.1102c, providesfor the ap
pointmentof counselwhen:

1theattorneyand the needypersonconsiderthe action appropriate,and
2a determinationis madethat the post-convictionaction is a proceeding

a reasonablepersonwith adequatemeanswould be willing to bring at
hisown expense.

If counselis appointedand the post-convictionaction is not a proceeding
a reasonablepersonwith adequatemeanswould be willing to bring at his
own expensethen the statute provides that counselwith the approvalof
the court involved canwithdraw from representation.KRS 31.110 states:
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I A needy person who...is being detainedunder a convic

tion of a seriouscrime, is entitled:
a To be representedby an attorneyto the sameextentas a

personhaving his own counselis so entitled;...

2 A needypersonwho is entitled to be representedby an at
torney undersubsectionI is entitled:
a To be representedin any other post-convictionproceed

ings that the attorney and the needypersonconsiders

sic appropriate. However, if the counselappointedin
such post-conviction remedy, with the court involved,
determinesthat it is not a proceedingthat a reasonable
personwith adequatemeanswould be willing to bring
at his own expense,thereshall be no further right to be
representedby counsel under the provisions of this
chapter.

Rule. The Kentucky Rules of Criminal Procedureprovide for
the appointmentof
counselwhen:
1 the movantis financially unableto employ counsel;
2 the movantmakesa specific written request,and
3 a material issueof fact is raisedand is notable to be deter

mined from the record.

RCr 11.425provides:
Affirmative allegationscontainedin the answershall be con
trovertedor avoidedof record. If the answerraisesa material
issue of fact that cannotbe determinedon the face of the rec
ord the court shallgranta prompthearingand, if the movant is
without counselof recordand if financially unable to employ
counsel, shall upon specific written requestby the movant,
appoint counselto representthe movant in the proceeding,
includingappeal.

Caselaw. Two decadesago in Commonwealthv. Ivey, 599 5.
W.2d 456 Ky. 1980 the indigent petitioner filed a CR 60.02
motion to amendthe order in the RCr 11.42 proceedingsince
the circuit judge refusedto appointcounselthat was requested
underKRS 31.110.The circuit judge refusedto appointcoun
sel under RCr 11 .425 since therewas no material issue of
fact raised.The Kentucky SupremeCourt held it was error to
deny counselunder KRS 31.110. Looking at both the statute
and rule, the Court observedthat the "provision for appoint
ment of counselfound in RCr 11.425was intendedto set the
minimum standardfor post-convictionrelief proceedings.The
legislature could and did provide for a more generouspolicy
of appointingcounselfor indigents Id. at 457.

The Court noted the pragmatic,practical, and equitablerea
sonsfor the statutoryright to counselabovethe minimum re
quiredwhen it observedthat theCourt’s RCr 11.42 rule barred
successiveRCr 11.42 motions and that without the assistance
of counsel "lvey could be effectively precluded from raising
valid groundsby failure to includesuchgroundsat the time of
his first motion.This inequity betweenthe needyand the afflu
ent is curedby the statute."Id. at 458.

Under this analysis, the SupremeCourt’s opinion was that
"KRS 31.110 and RCr 11.42 are complementaryand clearly
provide for appointmentof counselin the sjtuation presented

here."Id. The casewas remandedfor the circuit judge to appoint

counselfor Ivey and "permit him to presentfor adjudicationsup

plementarygroundsfor RCr 11.42 relief." Id.

Mustappointmentof counselbe madefor investigationpurposes
prior to the filing of a pro se pleading,or are appointmentscon
fined to supplementingthe defendant’spro se pleadingwith rep
resentationfollowing through the evidentiaryhearingand on ap
peal?

KRS 31.1102c providesfor a needypersonto be represented
in any post-conviction proceeding that the attorney and the
needypersonconsiderappropriate.KRS Chapter31’s provision
of counselthrough the statewidepublic defenderprogramcon
templatessituationswhere in the courseof representationcoun
sel will originatea post-convictionmotion on behalfof theclient
whenappropriate.

While it is clear that Kentucky’s statutory schemesupportsthe
right to counselin post-convictionproceedingsin the course of
representationwhenappropriate,the languageof KRS 31.1102
c and factsof Ivey supportthe view that a judicial appointment
of counselshouldtakeplaceafter an "action," or pleadingalleg
ing improprietiessurroundingthe conviction has beenfiled un
less during the courseof representationcounsel and the client
originate the filing. The filing of the RCr 11.42 vests the court
with jurisdiction to act in the case.Bowling v. Commonwealth,
964 S.W.2d 803, 804 Ky. 1998 determinedthat judges lose
jurisdiction over a case 10 days after the entry of the fmal judg
ment and they therefore do not have jurisdiction to authorize
funding to conductan investigationin supportof a proposedbut
unfiled motion to vacatea sentence.

A seriesof casesbeginningwith Iveyelaborateon whencounsel
must be appointed.In Ivey, the movant filed an RCr .11.42 mo
tion alleging specific reasonshis conviction should be vacated.
Thetrial court initially determinedthat the appointmentof coun
sel was notnecessarybecausethe pleadingsdid notraisea mate
rial issue of fact. The SupremeCourt remandedthe caseand or
dered counsel be appointedto presentsupplementarygrounds.
The appellatecourt recognizedtheconfinesof RCr 11.42,which
typically limits defendantsto one such actionwhere all known
issuesmust be presented.Counselplays an importantrole in sup
plementinga defendant’spro se complaintsdue to the harshcon
fines of the rule that prohibitssuccessivepetitions.

In Gilliam v. Commonwealth,652 S.W.2d 856 Ky. 1983 the
I movant filed a motion to obtain a free copy of the transcriptof

his trial and guilty plea. Gilliam arguedthat he neededthe tran
script to helphim preparea motion for post-convictionrelief.

The Kentucky SupremeCourt found that the purposeof the re
questfor a transcriptwas to "enablecounselto searchthe record
for points subjectto collateral attackunderRCr 11.42, although
no RCr 11.42motion had yet beenfiled. In essence,[the motion
for transcripts]is an independentaction to obtain a recordpre
paratory to filing an RCr 11.42motion." Id. at 857. Gilliam ob
served that Ivey "providesthe movant with legal assistancein
preparing and presenting grievances. It does not provide a

Continued on page 36
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Continuedfrompage35
mechanismto search for unknown grievances." Id. at 858.
Since Gilliam was searchingfor issues,he was not entitledto a
transcriptfor preliminary investigativemeasures.

A pro se RCr 11.42 motion must set forth specific grounds
challenging the conviction which give fair notice of the re
questedrelief Theproselitigant mustmake a"clear and unam
biguous" written requestfor counselthat is "containedin the
body of the RCr 11.42 motion." Beechamv. Commonwealth,
657 S.W.2d234, 237 Ky. 1983. Beecham’ssignedaffidavit of
indigencyattachedto the motion was not sufficient to require
the appointmentof counsel.Thecircuit judge is not requiredto
automatically appoint counsel if such appointment is not re
questedin the body of the motion.

The written requestfor counselmust also specify the purpose
for which counselis desired.In Allen v. Commonwealth,668 5.
W.2d 556, 557 Ky.Ct. App 1984, the movant askedfor ap
pointment of counsel solely for assistanceat the evidentiary
hearingbut did notask for counselto supplementhis motion to
vacate. Since the Court found that no evidentiaryhearingwas
requiredunder the groundsallegedby the movant, the Court
held that it was not error to fail to appoint counselfor an un
neededevidentiaiyhearing.

In Commonwealthv. Stamps,672 S.W.2d 336 Ky. 1984 the
movantaskedfor counseland was notprovidedone in his RCr
11.42 motion. The Kentucky SupremeCourt, recognizing its
holding in Ivey, looked at the merits of the claims and found
"an evidentiaryhearingis totally unnecessary"and "remanding
this casefor appointmentof counselto searchfor supplemen
tary groundsfor RCr 11.42 relief is also an exercisein futility"
and thereforerefusedto reversefor failure to appoint counsel.
Id. At 339. The Courtapplieda harmlesserror analysis.It is not
easyto understandhow harmlesserror analysiscan be utilized
to precludeappointmentof counselfor purposesof supplement
ing the record sincecourts cannotdivine what might be uncov
ered.Stamps,which did not stateit was overrulingor modifying
Ivey, is at oddswith Ivey. In effect, Stamps invites trial judges
to commit harmlesserror.

In a recent case,Osbornev. Commonwealth,992 S.W.2d 860
Ky. 1999, the benefit of having counsel was demonstrated.
Counsel,who was appointedafter a pro se RCr 11.42 motion
was filed, requestedan evidentiaryhearingto presentproof of
theclaims raisedby thepro se defendant.Thetrial judge denied
the evidentiary hearingbut the KentuckyCourt of Appeals re
versed basedon the preservedrequestfor a hearingon ineffec
tive assistanceon whetherto pleadguilty or proceedto trial.

In caseswherethere hasbeenan evidentiaryhearing,harmless
error analysishasbeenfound inappropriate. In United Statesv.
lasiello, 166 F. 3d 212, 214 3rd Cir. 1999 the Third Circuit
held that the failure to appointcounselin a post-convictionac
tion under 28 U.S.C. 2255 and Rule 8c of the Rules Govern
ing Section2255 Proceedingswherean evidentiaryhearingwas
conducted"is not susceptibleto harmlesserror analysis.Rather,
prejudiceto the petitioner is presumed."Seealso, UnitedStates

Vasquez,7 F.3d 81 5" Cir. 1993. The Kentucky Supreme

Court has observedthat the 28 U.S.C. Section 2255 proce
dure "is the federalequivalentof our RCr 11.42." Gilliam v.
Commonwealth,652 S.W.2d 856, 859 Ky. 1983.

In Hopewell v. Commonwealth,687 S.W.2d 153 Ky. App.
1985 the Court refusedto reverseon the grounds that the
movant was deniedappointmentof counsel since a hearing
and appointmentof counselare "not necessarywhen the rec
ord in the case refutes the
movant’s allegations." Id. at
154. Hopewell, however,
cited Newsomev. Common
wealth, 456 S.W.2d 686 Ky.
1970. Newsomewas decided
a decadebefore Ivey and is
inconstant with Ivey. New-
some was decided before
KRS Chapter 31 was enacted
into law. Newsomerelied only
on the languageof RCr 11.42.
Hopewell did not mention or
distinguish Ivey, and did not
enlightenpractitionerson how
to interpret it juxtaposed
againstIvey. Hopewelldid not overrule Ivey.

The right to appointedcounseldoes notextend to Civil Rule
60.02 proceedings. Gross v. Commonwealth,648 S.W.2d
853, 857 Ky. 1983.

From theholdings in this seriesof cases,judgeshavethe obli
gation under Ivey, KRS 31.1102c, and RCr 11.425 to
appointcounselwhen it is explicitly requestedin writing in
the motion for purposesof supplementingthe groundsto va
cate the conviction. If upon appointment,counselrepresents
to the court that counsel has determinedthat the post-
conviction action is not a proceedinga reasonableperson
with adequatemeanswould be willing to bring at his own
expense,then the court should allow counselto withdraw if
the court concursin counsel’sdetermination.

What the StatewideData Tells Us: Oppressive Numbers
Are a Myth. SinceJuly 1, 1998, the Post-ConvictionBranch
of the Departmentof Public Advocacyhas had the responsi
bility of providing representationin court-appointedRCr
11.42 cases from all 120 counties in the state. See Diloreto
and Thomas,"Redefiningthe Mission in the Post-Conviction
Branch," TheAdvocate,Vol. 20, No. 5 September1998 at
page 66-67. Prior to 1998, each county’s local trial public
defenderservice provider was responsiblefor either provid
ing representationof theseclients or securingconflict coun
sel. Public Advocate Ernie Lewis shifted responsibility for
representingtheseclients from the local trial attorneyto the
statepost-convictionbranchattorneysfor threereasons:

1. to provideuniform quality representationto indigentclients
in these post-conviction cases by attorneys specifically
hired for and experiencedin the post-convictionlitigation;

2. to allow trial attorneyswith hugecaseloadsto focus on the

RebeccaDiLoreto
Post-Trial Director
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representationof trial clients,and
3. to more equitably distribute caseloadswithin DPA to pro

vide more reasonablecaseloadsfor trial attorneys,to better
servethecourts in bothtrial and post-convictionlitigation.

After some initial adjustments.this new plan for delivering
counsel to post-convictionclients is up and running. This is
the first time in DPA’s history that one post-convictionleader
has managedall post-convictionappointments.

The perceptionof many is that thereare an endlessnumberof
motionsto vacatebeing recklesslyfiled acrossthe Common
wealth. The Kentucky Administrative Office of the Courts
AOC data indicatesthis is a myth. amongstthe hundredsof
thousandsof casesin the system,the AOC datafor four years,
FY 1996 - FY 1999, indicatestherewere but 768 reportedmo
tions to vacateor set aside a sentencefiled, which is an aver

age of 192 per year. Report
excludesJeffersonCounty Dis
trict Courtinformation.

In the FY 99 July 1, 1998 -

June30, 1999,the first yearof
this shift in responsibility for
representation, DPA’s Post

I ..-nviction Branch received
111 appointments,92 in RCr
11.42 cases and 19 in CR
60.02 cases from over 40
counties. Of those 92 RCr
11.42 appointmentsin those40
counties,24 were from Fayette
County with no evidentiary

hearingsgranted, and 14 were
from WarrenCounty.

Conclusion:PromotingEconomy,Efficiency, andFinality
The right to counselin post-convictionproceedingsis an im
portant right that Kentucky haswisely providedto insure effi
cient, complete,professionallitigation of mattersin one post-
conviction proceeding.This is of measurablebenefit to the
courtsand the public that seekreliable results in which confi
dencecanbe placed. Thispost-convictionprocess,assistedby
the guiding hand of counsel, insures deliberateconsideration
of claims that, if true, underminethe reliability of the original
conviction. The statuteand rule and their applicationby Ken
tucky appellatecourts through caselawprovide a pragmatic
systemof insuringthe right to counselin appropriateproceed
ings that promoteseconomyof resourcesand finality of final
judgments. As Justice Lukowsky astutely observedtwo dec
adesago in Ivey, the statutoryright to counselallows for reso
lution of all legitimate claims in the first motion and provides
no inequitybetweentheneedyandrich.*

In July of 1999, I began to handle the 202A civil commitment
casesat Western State Hospital for the Hopkinsville Trial Of
fice. This was a new experiencefor me and was somewhatdis
concerting. I entereda world with a languageand culture that
was foreignto me. In my criminal practice, I was alwaysthe pro
ponentof a diagnosisof mental illness. Mental illness was like a
safeharbor into which my client could sail and seekshelterfrom
a raging storm. I hadneverquestioneda diagnosis,which would
permit a completedefenseor at least mitigate a difficult case.
My only questionshad beenfor doctorswho found my clients
competentand responsible,when it appearedto all that the de
fendantwas gravelyill. I enteredevery casein which the defen
dant engagedin bizarre behaviorwith a presumption,and even
hope,that a mental illness was present.Therefore,when I under
took to defendcivil commitmentcases,I beganwith the assump
tion that my clients were likely to be mentally ill and needtreat
ment. No one had ever told me that I would haveto completely
retool my personalapproachto mental illness, to successfully
representmy civil commitmentclients.

Whenyou first visit a locked ward in a mental hospital,you are
overwhelmedwith a senseof confusion, sadness,disorderand
hopelessness.You seepeople in a clinical settingandyou natu
rally assumethat they needto be in the hospital for their own
good.As a criminal attorney,you quickly concludethat your dis
turbedcriminal clients should havebeenin this mental hospital
and not prison. After speakingwith your first patient,you be
lieve that the humanitarianthing to do is to ensuretreatmentfor
your client. This is the sourceof the infamous "best interestof
the client" standard,which often prevails in 202A hearings.
There is no such standardin a civil commitment. Ratherfour
elementsmustbe provenbeyonda reasonabledoubtby the gov
ernment as set out in KRS 202A.026. The governmentmust
prove:

1. He canreasonablybenefitfrom treatment;
2. The respondentsuffers from amental illness;
3. He presentsa dangeror threatof dangerto self, family or

othersas a resultof themental illness;
4. And hospitalizationis the least restrictivealternativemode

of treatmentpresentlyavailable.

Avoiding the "best interestof the client" standardis the greatest
hurdle to be clearedby a noviceattorneyin this field, followed

Continued on page 38
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closely by a needto understandthe roleof Protectionand Ad
vocacy.

Protection and AdvocacyP&A is a special division of the
Department of Public Advo
cacy, which provides advo
catesto representthe interest
of the mentally ill in Kentucky.
While P&A has several in-
house counsel, they also have
advocatorial specialists who
are not attorneys. P&A re
ceives its funding primarily
from federal grants and al
thoughevery statehas a feder
ally fundedP&A, Kentuckyis
one of only a few statesthat
have placed P&A within the
stategovernment.

PlacingP&A with the public defendersappearsto be a logical
fit on the surface,but it createsa naturaltensionderived from
competingmissions.Often a public defenderdoesnotwant his
client to go to prison and finds commitmentto a mentalhospi
tal a far better alternative.A P&A advocatedoes notwant his
client warehousedin a hospital for years,misdiagnosedand
drugged into oblivion. The tensionarises when an advocate,
who can’t practice law, must rely on a public defenderto at
tack a diagnosisandhospitalization,andthe public defenderis
programmedto accept any diagnosisof mental illness with
relief.

The challengeof retooling the approachof a public defender
to handle201k casesis not insurmountable.

I believetraining shouldbe setup for any attorneyundertaking
202A representation,regardlessof experiencein the criminal
realm,to sensitizethem to the needsof the mentally ill and to
educatethem as to the differences in criminal and civil com
mitment practice. An experienced202A public defender,a
P&A attorney and several advocates should invest several
days with the new attorney,providing intensetraining in the
following areas:

1. Procedure
2. SubstantiveLaw
3. Medications
4. How To ReadA Medical Chart
5. CompassionFatigue
6. DSM IV
7. ForcedTreatment
8. Treatment Team
9. PlacementAlternatives
10. Guardianship
II. Jury Trials
12. Making The District JudgeYour Ally
13. Timelines

14. BestInterestTrap
15. Social Workers
16. Structureof P&A
17. Mental RetardationAt Mental Hospitals
18. Utilization of P&A’s ServicesIn Defenseof 202A Cases
19. TreatmentPlans

This is by no meansan exhaustivelist, but it covers themajor
ity of problemsa new attorneywill face. Neveragainshould a
DPA attorney be literally thrown into this arenaandaskedto
surviveby their wits alone.

This training challenge is not so great as it would appear.
There are attorneysin Hopkinsville WesternState Hospital,
HazardARH PsychiatricUnit and Lexington EasternState
Hospital who handle 202A caseson a regular basis. They
would greatly benefit from the training, but only a handfulof
attorneyswould needthis training. The Louisville Public De
fenderSystemCentralState Hospitalhas beenverysuccess
ful in their approach to civil commitmentsand could be
brought in to aid in the training.

If throughretraining, DPA takesan attorneyand sensitizeshim
to the issuesinvolved in 202A cases,we will solve the major
ity of problemsthat currently exist. By networking between
P&A and the Trial Division, we can createa coalition, which
will result in strong and effectiverepresentation.By an under
standingof the uniqueperspectiveof both a criminal attorney
and an advocate,the two can be brought togetherto form an
allianceandtherebyprotectour most vulnerableclients.+

"Without a senseof caring,therecan
be no senseof community."

-AnthonyJD’Angelo

F

V
ThomasC. Glover

ThomasC. Glover
WesternRegionalManager

1100 SouthMain Street
2ndFloor, Suite22

Hopkinsville, Kentucky42240
Phone: 270 889-6527
Fax: 270 889-6020

Email: tglovermaiI.pa.state.ky.us
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Kentucky CaselawReview
by ShannonDupreeSmith, AssistantPublicAdvocate

White v. commonwealth,
S.W.3d 4/28/00Ky. Ct. App.

2000 WL 502538
Not Yet Final

In 1995, White pled guilty to one count of trafficking in a con
trolled substanceand PFO II. The Commonwealthrecom
mendeda five-year sentenceon the trafficking offense en
hanced to thirteen years basedon the PFO II status. At the
time White committedthe 1995 trafficking offense,he was on
shock probation for a 1991 trafficking conviction. The trial
court ordered the thirteen-yearsentenceto run consecutive
with the sentencefor the 1991 felony conviction.

White filed an RCr 11.42 motion basedon the failure of his
trial counselto argue for concurrentsentencing. The Com
monwealthrespondedthat KRS 533.0602precludedimposi
tion of a concurrentsentencefor a felony offensecommitted
while the defendantwas on probation. The trial court denied
said motion,andthe Court of Appealsaffirmed thedenial.

White filed a CR 60.02 motion asking the court to reconsider
its decision orderingthe thirteen-yearsentenceto run consecu
tively with the sentencefor the 1991 conviction. The trial
court deniedthe motion.

On appeal,White arguedthat the trial court shouldhave held a
hearingon his CR 60.02 motion. He soughta retrospective
applicationof KRS 532.110which allows for concurrentsen
tenceswhenmultiple sentencesof imprisonmentare imposed,
and arguedthat KRS 532.1101controlled KRS 533.0602
becausethe former was recentlyamended. The Court of Ap
peals citing Commonwealthv. Hunt, 619 S.W.2d 733 Ky.
App.l981, statedthat KRS 533.0602took precedenceover
KRS 532.110.

The Court statedthat there is a presumptionof prospective
applicationand that there was no expresslanguage in KRS
532.110indicatingthat it shouldbe given retrospectiveappli
cation. The Court also statedthat therewas long-existingcase
law establishingthe primacy of KRS 533.060 2 over KRS
532.110. The Court further noted that the particular amend
ment to KRS 532.110would not haveeffectedWhite’s situa
tion. The amendmentto KRS 532.110placed a 70-yearlimi
tation on the aggregateof consecutive indeterminatesen
tences.

The Court statedthat White was not entitled to a hearingon
his CR 60.02 motion unless he affirmatively alleged facts
which, if true, justified vacatingthe judgmentand further al
legedspecialcircumstancesthat justified CR 60.02 relief.

The Court found that White did not meet this standard,and
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thus, the trial court did not abuseits discretion in denying his
CR 60.02motion without a hearing.

A viles v. Commonwealth
_S.W.3d 4/14/00,Ky. Ct. App.

2000 WL 377501
Not Yet Final

Aviles pled guilty to one count of trafficking in a controlled

substance,second-degree,one count of trafficking in a con

trolled substance,third-degreeand one count of theft by un

lawful taking over $300. On appeal, Aviles argued that

amendmentsto KRS 533.010made imposition of alternatives

to inc4rcerationmandatoryfor certainclassesof offenders.

Aviles submittedthat the amendmentsto KRS 533.010enti
tled her to probation or proba
tion with alternative sentenc
ing. The Court statedthat the
statute,as amended,still gave
discretionary authority to the
trial court to determine on a
case-by-casebasis the appro
priatenessof probation or pro
bation with alternative sen
tencing. The statutestatesthat
the court shall grant probation
or conditional discharge un
less the court "is of the opin
ion that imprisonment is nec
essaryfor the protectionof the
public" basedon one of three
factors. The three factors include recidivism,the needfor cor
rectional treatment, and whether an alternative disposition
would unduly depreciatethe seriousnessof the crime.

The Court cited Turner v. Commonwealth,914 S.W.2d 343
Ky.1996 to support the holding that the determinationof
whetherto grantprobation is within the discretion of the trial
court.

Aviles also arguedthat if the crime committedwas nonviolent,
that it could not be the basis for determiningthat probation
would unduly depreciatethe seriousnessof the offense. The
Court statedthat the languageof the statutedid not support
Aviles position and that hadthe legislatureintendedto change
when a court could impose imprisonment to nonviolent of
fenders,it was requiredto use clearand plain languagethat a
departurefrom theprior interpretationwas intended.

Finally, Aviles arguedthat thetrial court should have consid
ered home incarcerationpursuantto KRS 532.210. This stat
ute providesthat any misdemeanantor felon who hasn’t been
convictedof or pledguilty to a violent felony offensemay pe-.
tition the court for a portion of their sentencein the countyjail

be servedunderconditionsof home incarceration. Aviles was
sentencedto thestatepenitentiary. Thus,shewasnot included

Continued on page 40
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in the class of prisonerswho could petition for home incar
ceration.

Lozier v. C’ommonwealth
__S.W.3d_ 4/7/0 Ky. Ct. App.

2000 WL 356385
Not Yet Final

Lozier pled guilty to third-degreesodomy and was sentenced
to a five-year term of imprisonmentand a three-yearterm of
conditional discharge. On appeal. Lozier arguedthat the re
cently enactedKRS 532.043which imposesa three-yearpe
riod of conditional dischargefor sex offenders, subject to
revocation and reincarcerationupon violation of terms and
KRS 197.0454 which restricts the award of good time for
sex offendersare axpostfacto laws and thus, unconstitutional
as appliedto her.

TheCourtset forth the testfor determiningwhethera law is an
ex postfacto law: 1 it must apply to eventsoccurringbefore
its enactment,and2 it mustdisadvantagethe offender.

Concerning KRS 532.043, the Court found it met the first
prong of the test. KRS 532.043 becameeffective July 15,
1998 and Lozier’s offenseoccurredprior to that date.
The Court also found that the secondprong of the test was
met, that is, that the applicationof KRS 532.0435 disadvan
taged Lozier. When Lozier committed her offense, she was
exposedto the possibility of a maximum five-year sentence.
Under KRS 532.043,Lozier was subject to the possibility of
servingthree additional years beyondthe maximum five-year
sentenceto which she was subject when she committed the
crime. The Court held that the applicationof KRS 532.043to
Lozier’s sentencewas unconstitutionalas an expostfacto law.

KRS 197.0454 defers the effective date of any good time
credit earneduntil successfulcompletion of the sex offender
treatmentprogram. ConcerningKRS 197.045 4, the Court
also found that the court had retrospectivelyapplied the stat
ute. However, the Court statedthat KRS 197.0454 did not
impose any additional punishmentupon Lozier. The Court
reasonedthat since Lozier was convictedand sentencedafter
the effectivedate of the statute,it did not depriveher of any
previosulyearnedcredits. The Court noted that the statute did
not depriveherof the opportunityto earngood time, rather, it
merely deferredthe effective date of any good time that she
could earn till the successfulcompletion of the sex offender
treatmentprogram.

The Court held that the applicationof KRS 197.0454to Loz
ier’s sentencewas constitutionaland notan ex postfacto law.

Hyatt v. Commonwealth
_S.W.3d_4/7/00, Ky. Ct. App.

2000 WL 356384
Not Yet Final

Hyatt was chargedwith one count of first-degreesexualabuse.
Hyatt enteredinto a pretrial diversionagreement,and pursuant

to said agreement,the indictment was later dismissedwith
prejudice. Hyatt movedto segregatehis criminal recordsun
der the indictmentpursuantto KRS 17.142. The trial court
deniedthe motion.

KRS 17.1421 directsthe courtto issuean order to segregate
the criminal recordsif the personwho is the subject of those
recordsmeetsone of the following requirements:a is found
innocentof the charges,b the chargesare dismissed,or c
the chargesare withdrawn. The Court held that the language
of KRS 17.142 is mandatoryin that if application has been
made,and a b or c applies to the arrestee,then the court
shallissuean orderto segregatethecriminal records.

The Commonweatharguedthat KRS 17.142 was not intended
to apply to chargeswhich were dismissedas a result of partici
pation in a pretrial diversion agreement,but rather only to
caseswhere indictmentswere dismisseddue to ilmocenceor
lack of evidence.

The Courtstatedthat it was clearthe legislatureintendedfor a
successfulpretrial diversion to wipe the slateclean as to those
charges,and that in the absenceof an expresslegislativedirec
tive to the contrary,a successfulpretrial diversionparticipant
is entitledto qualifi underKRS 17.142.

Manning v. commonwealth.
_S.W.3d_4/20/00, Ky.

2000 WL 426360
Not Yet Final

Manning was convicted of first-degreemanslaughterfor the
death of his step-father. Manning stood to inherit his step
father’s farm upon his death. However, his step-fatheroffered
to sell the farmto someoneelse. The next day, the step-father
was found dead. Manning confessedto his common law wife,
Lunell, that he murderedhis step-father. He told her in detail
exactly how he killed him. In turn, Lunell told a detectiveeve
iything Manning had told her.

At trial, Lunell testified that she could not recall what Man
ning had told her regardingthe deathof the victim. She stated
that sheonly vaguely rememberedspeakingwith the detective.
After the Commonwealthlaid a foundationpursuantto KRE
613, the video of her statementto the detectivewas admitted
at trial as a prior inconsistentstatement.

The Court statedthat the constitutionalright of confrontation
does not prohibit the introductionof all hearsayevidenceand
that no person should have the power to obstruct the truth-
finding processof a trial and defeata prosecutionby saying
they cannot recall certainevents. The Court held that the trial
court was correct in admitting the video of Lunell’s prior in
consistentstatement and that the Confrontation Clause was
satisfiedby the opportunityfor cross-examinationof Lunell at
trial.

Manning also argued on appeal that the trial court erred by
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denying admissionof a police report which indicated that a
white femalehad approachedthe officer with detailsregarding
the victim’s death as potentially related to anothermurder
committedby someoneelse. This report was not admissible
under KRE 8036 , the businessrecords exception to the
hearsayrule. TheCourt statedthat in order for a police report
to be admissibleunder KRE 8036, all parts of the report
must be admissibleunder some hearsayexception. If a par
ticular entry in the record would be inadmissiblefor another
reason, it does not become admissiblejust becauseit is in
cluded in a businessrecord. The Court held that anything in
the police reportregardingwhat a white female mayhavetold
the officer would be inadmissible, because the statements
would not qualifi for admissionunder any otherhearsayex
ception.

Concerninghis PFO I conviction, Manningarguedthat bothof
the prior felony convictionshad to be within five yearsof the
commissionof the instantoffense. The Court cited Howardv.
Commonwealth,Ky. App., 608 S.W.2d62 1980, statingthat
the persistentfelony statuteonly requiresthat completion of
service of sentenceor dischargefrom probation or paroleon
any, not each,of the prior convictions haveto haveoccurred
with five yearsof the commissionof the instantoffense.

Lastly, Manning arguedthat the trial court erred in instructing
the jury on first-degreemanslaughter. He contendedthat the
Commonwealthfailed to prove by any non-speculativeevi
dence that he was suffering from extreme emotional distur
banceat the timeof the victim’s death. The Court held that a
trial court is required to instruct on every theory of the case
reasonablydeduciblefrom the evidence. Basedon the evi
dence presentedat trial, the Court found that the jury had a
solid basis for the finding that Manning was acting underex
tremeemotionaldisturbancewhen he killed the victim.

Dunagan v. Commonwealth,
_S.W.3d_4/20/00,Ky.

2000 WL 426224
Not Yet Final

Dunaganwas orderedto pay $65 per week child support. In
1994, he was indicted for flagrant nonsupport. In 1996, the
court found Dunagan in contempt for his failure to pay child
support and sentencedhim to 90 days in jail, said sentence
being conditionally dischargedas long as Dunagan paid the
child supportand $25 per week toward the arrearage. Duna
gan again failed to make the payments,and the court ordered
him to serve 30 daysof the 90-dayjail sentence,probatingthe
remaining 60 dayson the condition that he comply with the
order.

The court dismissedthe 1994 indictment for flagrant nonsup
port on the ground of double jeopardy. The issue on appeal
was whether the principles of double jeopardy prevented
prosecutinga defendantfor flagrant nonsupportafter a civil
court had sentencedhim to jail for contemptfor failing to pay
child support.

The Court statedthat a person may be sentencedto jail for
civil contemptbut the party in contempt"carries the keys to
jail in his pocket"becausehe is entitled to immediaterelease
uponobedienceto the order of the Court. The purposeof civil
contemptis to compelobedienceto and respectfor an orderof
the court. However, if the purposeof the court is to punish,
suchsanctionis criminal contempt.

The Court held that Dunagandid not in effect "hold the keys
to the jail cell in his hand"becausehe was conditionally dis
chargedas a criminal defendant. Dunagan was required to
serve30 daysof the sentence.The circuit judge did notorder
Dunaganto be releasedif he beganmaking weekly payments.
The Courtnoted that even if Dunaganhad beganmaking pay
mentson a weekly basis after his imprisonment,he could not
haveleft jail until his30-daysentencewas completed.

The sentenceDunaganreceivedhad the effect of compelling
obedienceto the order of the court but it was actually intended
to punishhim for failing to abideby the order of the court.

The Court reversed,and orderedthat the circuit court order
dismissingthe indictmentbereinstated.

CommonwealthofKentuckyv. Montaque,
_S.W.3d_4/20/00,Ky.

2000 WL 426364
Not Yet Final

Montaque was convicted of trafficking in a controlled sub
stancefirst-degreeand possessionof drug paraphernalia.Ad
ditionally, she was found guilty of being in possessionof a
firearm at the time of the commissionof the offenseswhich
subjectedherto an enhancedpenaltyunderKRS 218A.992.

Montaqueadmittedhaving the drugs and further admittedshe
had intended to sell it. She denied, however, that the un
loaded, semi-automatichandgun found in a trunk of a car
ownedby her boyfriend’smotherand parkedin the parking lot
played any part in her drug dealing. Montaque said that she
was storingthe gun for a friend. She also statedthat she had
recently bought a new car and wasn’t evenusing the car in
questionany longer.

KRS 2l8A.992 provides for an enhancedpenaltywhen a de
fendantis found to be in possessionof a firearm at the time of
the commissionof the offense. On appeal, Montaqueargued
that KRS 218A.992contemplatesthe existenceof somenexus
betweenthe firearm and the underlying offense, and that she
shouldhavereceiveda directedverdict on the issueof whether
she was eligible for sentence enhancementunder KRS
2l8A.992. The Commonwealthclaimed that KRS 218A.992
did not requireproofof a nexusbut only proofof firearm pos
sessioncontemporaneouswith theunderlyingoffense.

The Court held that KRS 218A.992does not require actual
possessionof a firearm, but that it does require a nexusbe

Continued on page 42

41



THE ADVOCATE Volume22, No. 4 July 2000

ontuiuedlioni pug& 41

tween the crime committed and the
possessionof the firearm. Mere
contemporaneouspossession of a
firearm is not sufficient to satisf’ the
nexus requirement. The Court
stated that when it cannotbe estab
lished that the defendantwas in ac
tual possessionof a firearm or that a
tireann was within his or her imme
diate control upon arrest, the Com
nionwealth must prove more than
mere possession. It must prove
some connectionbetween the fire
arm possessionand the crime. The
Court noted that this holding limits
the reach of Houston v. Common
wealth, 975 S.W.2d 925 Ky. 1998,
but doesnot overrule it.

In a dissenting opinion, Justice
Gravesopined that the statutedoes
not requireproofof a nexusbetween
the firearm possessionand the drug
offenses. All that is requiredis pos
session,which includes constructive
possession. Justices Lambert and
Wintersheimerjoined the dissenting
opinion.*

6th Circuit Review
by Emily Holt, AssistantPublic Advocate

Austin v. Mitchell
200 F.3d 3916thCir. 2/25/00

AEDPA

This case involves interpretationof 28 U.S.C. § 2244d2, the provision of the
Antiterrorism and Effective Death Penalty Act AEDPA that allows tolling of the fed
eral habeasstatuteof limitations by pendingstatecollateral review.

Austin was convictedin an Ohio state court of aggravatedmurderand receiveda life
sentence.His indictmentdid not containthe phrase"againstthe peaceand dignity of
Ohio," languagethat must be in all criminal indictmentspursuantto the Ohio Constitu
tion. Although this issue was raised at trial, Austin’s appellateattorneyfailed to in
clude the issueon direct appeal.

On December 1, 1994, Austin filed a petition for state
post-conviction relief, the grounds being that failure to
include the indictment issue on direct appeal constituted
ineffective assistanceof appellate counsel and that the
indictmentwas invalid due to the omissionof the neces
sary constitutional language. Summary judgment was
grantedto Ohio by the trial court. It is clear under Ohio
caselaw that failure to include the languagein questionis
not prejudicial. Further,the trial court held that it had no
jurisdiction to considerineffective assistanceof appellate
counsel. The Ohio Court of Appeals upheld the trial
court’s grantof summaryjudgmentand statedin dicta that
the ineffective assistanceof appellatecounsel claim was
raised in the wrong court and that, regardless,appellate
counselwas not ineffectivein failing to raisean issuecon
stituting harmlesserror.

UnderAEDPA, a stateprisonerhasone year from conclusionof the stateappealto file
for federal habeasrelief. 28 U.S.C. § 2244dl. If the stateappealconcludedprior
to the passageof AEDPA, the Sixth Circuit has held that thereis a one-yeargracepe
riod, which expiredon April 24, 1997, one year after passageof AEDPA. Nooks v.
Collins, No. 98-3243,1999 WL 983556th Cir. 1/29/99unpublishedopinion. Aus
tin thushad until April 24, 1997, to file his federalhabeaspetition.

However,"the time during which a properlyfiled applicationfor Statepost-conviction
or other collateral review with respectto the pertinentjudgmentor claim is pending
shall not be countedtoward any periodof limitation underthis section." 28 U.S.C. §
2244d2. Austin assertedthat his petition, filed January29, 1998, was timely be
causethe statuteof limitations was tolled. The districtcourt disagreed.

The Sixth Circuit first analyzedwhethera properlyfiled statepost-convictionpetition
must raise a federalconstitutionalissue to toll the AEDPA statuteof limitations. The
Courtdeterminedthat it must.

AppellateIneffective Assistanceof Counsel
Austin’s post-convictionpetition containeda federal constitutional issue: ineffective
assistanceof appellate. Evitts v. Lucey,469 U.S. 387, 396, 105 S.Ct. 830, 83 L.Ed.2d
821 1985. The problem, the Court observed,was that this claim was filed in the
wrong statecourt.

E.nily Holt

Shannon DupreeSmith
AppellateBranch

100 Fair OaksLane, Ste. 302
Frankfort, Kentucky 40601

Tel: 502 564-8006;
Fax: 502 564-7890

E-mail: ssmithmail.pa.state.ky.us
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The Court determinedthat it was unnecessaryto reach the is
sue of whethera petition filed in the wrong statecourt is prop
erly filed for the purposeof tolling AEDPA but indicated in
dicta that it would follow the FourthCircuit and hold that such
a habeaspetition would have to be dismissedas being "time-
barred on grounds that ‘properly filed’ implies notice to the
respondent,proper place of filing, and timeliness." Holloway
v. Corcoran, 980 F.Supp. 160, 161 D.Md.1997, appeal dis
missed by Hollowaj. v. Corcoran, 162 F.3d 1155 4th Cir.
l998

Austin’s federal habeas petition did not contain ineffective
assistanceof appellate counselas a ground. Thus, the final
issueanalyzedby the Sixth Circuit was whetherthe statepost-
conviction proceedingmust addressat leastone of the federal
habeasgroundsto toll AEDPA’s statuteof limitations. The
Court adoptedthe rule that the state post-conviction review
must addressone or more of the federalhabeasgroundsto toll
the one-yearAEDPA statute of limitation. Thus, in Austin’s
case,his stateclaim failed to toll the AEDPA statuteof limita
tions, and his federalhabeaspetition was properlydismissed.

The question remains as to how a Kentucky defendantcan
properly preservean ineffective assistanceof appellatecoun
sel claim for federal habeasreview. In Hicks v. Common
wealth, 825 S.W.2d 280 Ky.l992, the Kentucky Supreme
Court held that it would not considerclaims of ineffectiveas
sistanceof appellatecounsel. Where can a defendantraise
this issue?

Boylev. Million
201 F.3d 7116thCir. 3/13/00

Prosecutorial Misconduct Infected Integrity of Proceeding
This case representsa victory for defendantsin the area of
prosecutorialmisconduct,although it must be noted that ap
pellant is a wealthy physician and the inappropriatecomments
made by the prosecutorprimarily addressedhis wealth and
social status. However, public defenderscould apply the ra
tionale used by the Court to argue for exclusion of comments
about indigentdefendants’lack of moneyand statusin society.

Boyle, an ophthalmologistin Mayfield, Kentucky,was tried in
GravesCounty, for first-degreeassaultstemmingfrom an al
tercation with his office assistant,her husband, and their
neighbor. Becauseof a conflict, the regularprosecutingattor
ney for GravesCountywas disqualified,and ThomasOsborne
servedin his stead. The circuit courtjudge also recusedhim
self, and a jury from a neighboringcounty was brought in be
cause of pretrial publicity. What followed at trial was a
"mockery of constitutionalprinciplesand protections."

During cross-examinationof Boyle, Osborne"launched into
theatrics" and accusedBoyle of lying, threw a depositionin
his lap, and told him he neededa psychiatrist. During closing
argumentOsbornetold the jurors that Boyle receivedspecial
treatmentbecauseof his social status,and cited as evidenceof
this the factthat the prosecutorand judge recusedthemselves,

and the jury camefrom anothercounty.

Osbornethen informed the jury that Boyle’s attorneys were
expensive.He said that "Medicarepaymentsfor surgeriesthat
weren’t needed"paid for the defense,and that the doctorwho
testified for the defense "told the biggest whopper in the
world."

Osborneimplied that the jurors could be the next victims of
assault by Boyle because his victims were selected at
‘random" an obvious misstatementof the facts of the case.
He statedthat Boyle "committed a murder: it’s just that Bob
[the victim] gotsavedin that emergencyroom."

Boyle was convicted of first-degreeassaultand sentencedto
ten years. Boyle failed to prevail on the issueon direct appeal.
Boyle v. Commonwealth,No. 93-SC-l93-DKy., 10/22/93
orderdenyingdiscretionaryreview.

Kentucky Supreme Court Reversed by Federal Court
The Sixth Circuit applied analysisfrom UnitedStatesv. Fran
cis, 170 F.3d 546, 549-50 6th Cir. 1999, to determinethat
the statementsmadeby Osborneconstitutedprosecutorialmis
conduct: "badgeringand interruptinga witness,name-calling,
predictingthat the defendantwill lie on the stand,and stating
beforethejury that the defendantis in needof psychiatrichelp
are tactics so deplorableas to definethe term ‘prosecutorial
misconduct.’ Furthermore, closing argumentsthat appeal to
classprejudices,encouragejuror identification with crime vic
tims, or vouch for the defendant’sguilt would eachbe deemed
beyondethicalbounds."

UnitedStatesv. Hall
200 F.3d 962 6th Cir. 1/19/00

Actual Conflict of Interest:
Representationof Co-Defendants

In this case,the Sixth Circuit examineda claim of ineffective
assistanceof counselwhere an attorneyrepresentedtwo broth
ers in a jury trial. The Court held that despite the fact that
both brotherswaivedtheir right to separatecounsel, the trial
court should have intervened to protect Stanley Hall’s sixth
amendmentrights when an actual conflict developed and
prejudicewas obvious.

Rex and StanleyHall were convictedof conspiracyto possess
with intent to distributemarijuanaand cocaineand possession
with intent to distributemarijuanaand cocainein federal dis
trict court. Rex and Stanley were caught driving a vehicle
with marijuanain it. In a searchof Rex’s home, the police
found marijuanaand cocaine.

Before trial, the court, numeroustimes, informed the Halls of
the dangersof dual representation.The day beforetrial, at the
requestof the U.S. Attorney’s office, the court conducteda
hearingon the matter. The attorneyrepresentingthe Halls ad
vised the court that if not allowedto representboth, he would

Continuedon page44
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continuewith his representationof Rex, a long-timeclient. Stan
ley said he wished to remain with the attorney after being ad
vised so by him. The CourtendorsedStanley’sdecision.

A jury convictedboth menof the charges. Rex was sentencedto
life imprisonment, and Stanley was sentencedto prison for 10
years and3 months.

Conflict of interestcasesinvolve a slight departurefrom normal
Stricklandanalysis of ineffective assistanceof counsel claims.
Theremust be "specific instancesin the record" suggestingcon
flict, and the defendantmust demonstratethe attorney"made a
choice between possiblealternativecoursesof action, such as
eliciting or failing to elicit evidencehelpful to one client but
harmful to another." Thomasv. Foltz, 818 F.2d 476, 481 6th
Cir., cert. denied,484 U.S. 870, 108 S.Ct. 198, 98 L.Ed.2d 149
1987

Becausethe attorneyfailed to negotiatea plea agreement,the
Sixth Circuit held that therewas an actual conflict: "foregoing
plea negotiationsis proofof an actual conflict of interest." Plea
agreementswere signed,butwere withdrawnat the lastmoment.
Rex would havereceivedlife so it was clearly in hisbest interest
to proceedto trial. Stanleywould havereceivedbetweenthree
and four years imprisonmentas he had no prior record. It was
obviouslyin his best interestto entera guilty plea.

The Court then consideredwhether the attorney’sperformance
was "adverselyaffectedby the conflict," Foltz, 818 F.2d at 480,
and concludedthat the jury’s confusionevidencedby a question
from the jury involving the lack of evidencelinking Stanley to
the cocainefound in Rex’s home and the general lack of evi
denceimplicating Stanley"shouldhaveindicatedto the court not
only that an actual conflict existed,but also that the conflict had
prejudicedStanley Hall’s defense." In sucha case,the trial court
hada duty to interveneand severthe case.

White v. Schotten
201 F.3d743 6thCir. 1/26/00

DefinesCause for Failure to Follow Procedural Rule
White’s federal habeaspetition alleged ineffective assistanceof
appellatecounsel. The district court dismissedthe petition on
the ground of state proceduraldefault; the issue was not raised
within the time limit set by Ohio App.R. 26B and the petitioner
could not show cause and prejudice for the proceduraldefault.
The Sixth Circuit held that ineffective assistanceof appellate
counsel in filing an application to reopena direct appeal the
method by which appellate ineffective assistanceof counsel is
raised in Ohio constitutedcause and remandedthe petition to
the districtcourtto determineprejudice.

Ohio App.R. 26B provides that an application to reopena di
rect appeal must be filed within 90 days"from journalizationof
the appellatejudgment." White’s application was filed three
yearsafter the statuteof limitations had tolled. The Ohio Court
of Appealsrefusedto reopenthe appeal,despitethe fact that ap
plicant’s current attorney,an Ohio public defender,attachedan

affidavit to the applicationstatingthat he receivedthe casein
time to file the application but failed to do so due to his of
fice’s "overwhelmingcaseload"and his own "personalheavy
caseload."

Overwhelming Public DefenderCaseload
Can Equal Cause

The Sixth Circuit appliedMaupin v. Smith, 785 F.2d 135, 138
6th Cir. 1986, analysis to determineif the federalhabeaspe
tition was procedurallydefaulted in state court. The Court
determinedthat White establishedcausefor his failure to fol
low the Ohio proceduralrule. White did not comply with the
rule becauseof problemswithin the Ohio Public Defender’s
office. "The failure of the Ohio Public Defenderto offer such
constitutionally-mandatedcounsel excusesthe failure of the
petitioner to abide by the timing requirementsof applicable
proceduralrules." The Court concludedthat the casemust be
remanded to federal district court for a determinationof
whether White canestablishprejudice. If so, he would be en
titled to federalhabeasreview of the merits of his claim.

U.S. v. Buchanan
207 F.3d 344 6th Cir. 2/17/00

Racial Makeup of Jury: Batson Challengeand "Fair
Cross-Section" Requirement

Although this is a federal districtcourt drug conspiracycase,it
involves analysis of importantconstitutionaljury issuesand
evidentiaryissues.

Appellants first challengedthe racial makeupof the jury and
the jury selectionprocess.Thegovernmentuseda peremptory
challengeto strike the only African-Americanselectedfor the
jury. Appellants arguedthat the challengemust be racially
motivated since they are all African-American. The govern
ment’sallegedbasis for challengewas the juror’s "generaldis
trust of what sheread or saw or heard." It derivedthis belief
from her answerto a written question: "What newspapers,
magazines,and kinds of books do you read? GrandRapids
press. . . I readmysteries,romances,and my Bible. I listen to
CNN. I really don’t trust our newspaper." The district court
overruledthe Batsonobjection,finding the government’sbasis
for challengeto be "logical" and race-neutral.

The Sixth Circuit, acknowledgingthat the government’sjusti
fication was "not ‘particularly persuasive,"held that this was
"at least plausible and a sufficiently neutral justification to
overcomethe defendant’sBatsonchallenge." This ruling is a
further weakeningof Batson in that it allows an unbelievable
justification for a jury strike to overcome a legitimate Batson
claim.

The appellantsalso objectedat trial to the racial makeupof the
entirejury panel,assertingthat it did not representthe popula
tion of the WesternDistrict of Michigan. Thejury clerk testi
fied about the assemblingof venires,and the trial court over
ruled the objection.

The Sixth Circuit noted that the Sixth Amendmentrequires a
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"fair cross-sectionof the community." UnitedStatesv. Allen,
160 F.3d 1096, 1103 6th Cir. 1998, quotingTaylor v. Louisi
ana, 419 U.S. 522, 528, 95 S.Ct. 692, 42 L.Ed.2d 690 1975.
The Court looked at the statisticspresentedby the jury clerk at
trial: African-Americanscomprise4.58% of the population
of the areathat the jury was pulled from; only 2.49% of the
residents who qualified for jury service were African-
American; in this case, 2.86% of the venire were African-
American. The Court thus concluded that the fair cross-
sectionrequirementwas notviolated.

"Drug-Sniffing Dogs"
Another issue raisedon appealwas the admissionof evidence
regarding drug-sniffing dogs’ positive reaction to currency
seizedfrom two of the appellants. The Court declinedto de
cide the issue of whetherthere is a presumptionagainst the
admissionof such evidence. However, it did indicate that be
cause such a high percentageof money is tainted with the
scent or residueof drugs,FRE 403 would support a holding
that the probativevalueof such evidenceis outweighedby the
dangerof unfairprejudice.

In the concurrence,JudgeJones,joined by JudgeMoore, ex
pressedhis opinion that the drug-sniffingdog evidenceshould
have beenexcluded and that there should be a presumption
againstthe admissibility of suchevidence"unlessthe govern
ment offers other evidenceshowing a direct nexus between
illegal narcotics,the currencyin question,and the defendant.
Further,when circumstancesof the dog-sniff detectionin any
way castdoubton the reliability of that evidence. . .we believe
courtsshouldfind suchevidenceinadmissible."

The Court also concludedthat it was not error for the govern
ment to use actualpackagesof powdercocaineand crackco
caine to aid in testimonysince the jury was informed that the
drugs exhibited were not actually seizedfrom the defendants
in the case.

U.S. v. Moody
206 F.3d 609 6th Cir. 1/25/00

No Right to Counsel During
Pre-Indictment Plea Negotiations

In Moody, the Sixth Circuit dealt a harshblow to the sixth
amendmentright to counsel. The Court held that a defendant
is not entitled to counsel during pre-indictmentplea negotia
tions.

Moody was a participantin a conspiracyto deal cocaine. Evi
denceconnectingMoody to the conspiracy,including cocaine,
was found in a searchof his home and business. Mr. Moody
approachedthe FBI and volunteeredto cooperate. Over a
two-monthperiod, Moody met with agents,without counsel,
provided information aboutthe conspiracy,and madenumer
ousself-incriminatingstatements.In two of the six interviews,
an AssistantU.S. Attorney was present.

Mr. Moody was offered a deal, before indictment, in which he
would receive5 yearsin prison in exchangefor pleadingguilty

to conspiracy,continuing to cooperate,and testifying at trial.
Moody expressedsome concerns,and the FBI and U.S. Attor
ney suggestedhe speakto an attorney. He did, and the attor
ney, a month later, declinedthe offer. The attorneynever in
quiredabout the substanceof the interviews.

Moody was subsequentlyindicted on conspiracyand other
related charges. Severalmonths later, his attorney advised
him to enter into a pleaagreement. He was sentencedto 120
monthsimprisonment,five yearssupervisedrelease,anda spe
cial assessmentof $50.

On appeal of the district court’s determinationthat the 6th
amendmentright to counselattachedpre-indictment,the Sixth
Circuit acknowledgedthat "logic, justice, and fundamental
fairness favor the district court’s position." However, the
Court held that a bright-line testfor the determinationof when
the right to counselattacheswas announcedin Kirby v. Illi
nois, 406 U.S. 682, 689, 92 S.Ct. 1877, 32 L.Ed.2d 411
1972: only "at or after the initiation of judicial criminal pro
ceedings--whetherby way of formal charge,preliminaryhear
ing, indictment,information,or arraignment."

Sixth Circuit RegretsHaving to Follow Kirby v. Illinois
The Sixth Circuit, in strong language,expresseddisagreement
with the prevailingrule. It acknowledgedthat the dangersthat
gaverise to the right to counsel--confrontationwith the proce
dural system,the prosecutor,or both--werepresentin this case
and that this was a "triumph of the letter over the spirit of the
law." However, it held that in accordancewith both Supreme
Court and Sixth Circuit precedent[US. v. Sikora, 635 F.2d
1175 6th Cir. 1980], it was bound to hold that Moody was
not entitledto counselduring pre-indictmentpleanegotiations
and reversedthe districtcourt.

Judge Wiseman, in a concurringopinion, echoedthe Court’s
unhappinesswith the result in this case. He noted that pre
indictmentplea bargainshavebecomeincreasingly important
to defendantssince the advent of the Federal Sentencing
Guidelines. He arguedthat the sixth amendmentright to coun
sel should evolve "to meet the challengespresentedby a
changinglegal paradigm"and urgedthe SupremeCourt to re
considerthe Kirby bright-line test for attachmentof the right
to counsel.

U.S. v. Marks
209 F.3d577 6th Cir. 4/6/00

Admissibility of Post-PleaStatements
In this case, the Sixth Circuit interpreted FRCP I 1e6,
which deals with the inadmissibility of pleas, plea negotia
tions,and relatedstatements,to not extendto statementsmade
post-plea. This is importantto Kentucky statecourt practitio
ners becauseunder KR.E 4013 "any statementmade in the
courseof formal plea proceedings,under either state proce
dureor Rule 11 of the Fed.R.Crim.P,regardingeitherof the
foregoingpleas" is inadmissible.

Continued on page46
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Continuedfrom page 45

On the morningof appellants’first scheduledtrial, all threemen
pleadguilty and agreedto cooperatefully in the ongoing investi
gation. After they enteredtheir pleaagreements,a FBI Special
Agent spoketo the defendantswith defensecounseleitherpres
ent or informed of the interview. Sentencingwas set for a future
date. Severalmonths later they movedpro se to withdraw their
pleas. At the hearing, the governmenttold the defendantsthat it
would use their incriminatingpost-pleastatementsagainstthem
at trial. The court allowed all defendantsto withdraw their
pleas. At trial, thestatementsmadepost-pleawere admitted.

The Sixth Circuit held that since the statementswere madeto
FBI agentspost-pleathat FRCP I le6 did not apply. The
Court pointed out that CongressexpresslyamendedRule 11e
6 in 1979 to provide that only statementsmade to prosecutors
would be excluded. Furthermore,statementsmadeafter the fi
nalization of a plea agreementcould not be "made in the course
of plea discussions." U.S. v. Watkins, 85 F.3d 498, 500 10th
Cir. 1996

U.S. v. Webber
208 F.3d 545 6thCir. 3/31/00

No Sua SponteInquiry Required
on Waiver of Right to Testify

In this case,the Sixth Circuit declinedto hold that waiver of the
right to testify must be put on the record by the trial court and
insteadadoptedthe majority rule that no sua sponte inquiry is
requiredwhen a defendantfails to testify.

Webberwas tried on severaldrug offenses. Before the close of
the prosecution’scase, his attorneyadvisedthe court that they
planned to raise an entrapmentdefenseand that Webberwould
testify. The trial court then informedthe defendantthat if he tes
tified and perjured himself, the court would enhancehis sen
tence.

At the closeof the prosecution’scase,Webber’sattorneyadvised
the trial court that they had decidednot to presentan entrapment
defenseand that Webberwould not testify.

On direct appeal to the Sixth Circuit, Webberarguedthat his
right to testify was waivedby his attorney,not him, and that the
judge "chilled" his right to testify.

In holding that the trial court had no duty to sua sponte inquire
of the defendantwhether he was waiving his right to testify, the
Courtnoted that sucha requirement"might impedeon an appro
priate defensestrategy, might lead the defendantto believethat
defensecounselhas beeninsufficient, or might inappropriately
influencethe defendantto waive the Fifth Amendmentright not
to testify."

Judge’s Perjury Warning to Defendant Not Chilling
As to whether the trial court’s discussionwith the defendantre
garding sentenceenhancementfor perjury was an unconstitu
tional "chilling" of his right to testify, the Court quickly dis

missedthis claim by noting that the "trial court’s instruction
here was neither excessivenor so egregiousthat Defendant’s
ability to knowingly and intentionally waivehis right to testify
was impaired." Further, the defendantand his attorneyhad a
lunchbreak to discussthe matterand defendantnevernotified
the courtthat he wantedto testify. "There is not a scintilla of
evidenceof judicial intimidation, threat, or overbearancein
the record."

Riggsv. U.S.
2000 Fed.App.0129,2000 WL365279

6th Cir. 4/11/00

DefenseCounsel’s Employment as
AssistantU.S. Attorney Not Actual Conflict

Riggs allegedthat he receivedineffective assistanceof appel
late counsel becausehis attorney Cox was an Assistant
United StatesAttorney.AUSA at the time of Riggs’ investiga
tion and indictment; the grandjury transcriptcover lists Cox
as making an appearanceon the U.S.’s behalfduring Riggs’
testimony; Cox representeda prosecutionwitness’s ex-wife;
and Cox sharedoffice spacewith two otherattorneyswho rep
resentedco-defendants-turned-prosecution-witnesses.

The Sixth Circuit held that becauseRiggs could not demon
stratean actualconflict of interestthat affectedCox’s perform
ance at trial, Thomasv. Foltz, 818 F.2d 476, 481 6th Cir.,
cert. denied,484 U.S. 870, 108 S.Ct. 198, 98 L.Ed.2d 149
1987, his conviction must stand. In dicta, the Court distin
guishedthis casefrom the situationwhere the trial court is in
formed of a potential conflict of interestand fails to make an
inquiry. In such a case,prejudice is presumedand reversal is
required.

Further, even if there was an actual conflict, appellantmust
show a causalconnectionbetweenany omissionon the partof
counselandthe conflict.

The Courtdismissedthe suggestionthat merefact of prior em
ploymentas an AUSA automaticallyconstitutesan actualcon
flict.*

EMILY P. HOLT
AssistantPublic Advocate

AppellateBranch
100 Fair OaksLane,Ste.302
Frankfort,Kentucky 40601

Tel: 502 564-8006;
Fax: 502 564-7890

E-mail: eholt@mail.pa.state.ky.us
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One interestingfacet of this case is the voting pattern.
Chief JusticeRehnquistwrotethe opinion for the 7-judge

Ernie Lewis, PublicAdvocate majority. JusticeBreyer wrote the dissent,joined by the
more predictableJusticeScalia. JusticeBreyer did not

Bond v. UnitedStates
120 S.ct. 1462

4/17/2000

*Un1teI
Stateiv.
Allen

6tI çir. , 5/4/200Q
F.3d-

2000WL 547599

The case originated when Bond was on a California bus
headedfor Arkansas.As the bus went through Texas,Border
PatrolAgent Cantuboardedto checkthe immigration statusof
the passengers.On his way throughthe bus, he squeezedthe
soft luggagein the overheadstoragespace. Oneof the pieces
of luggagebelongedto Bond. CantusqueezedBond’s luggage
and felt a "brick-like" object. Bond agreedto have Cantu
open it, and a brick of methamphetaminewas discovered.
Bond was prosecutedin federal court and moved to suppress.
His motion was denied,he was convicted,and appealed. He
lost his appealto the 5th Circuit, and then soughtreviewby the
US SupremeCourt, which grantedcertiorari.

The SupremeCourtreversedin a 7-2 opinion. The Court re
jected the Government’sposition that no searchoccurredin
this casebecauseBond had no reasonableexpectationof pri
vacy in his publicly displayedluggage. The Court focusedon
the fact that Agent Cantuhad physically manipulatedthe lug
gage. "[P]hysically invasiveinspectionis simply more intru
sive thanpurely visual inspection." While a reasonableperson
would expect his luggageto be touchedduring transport,he
would not expect a police officer to manipulateit in a search
for drugs.

The Court went on to perform classic Fourth Amendment
analysis. First, theCourt found Bondto haveexhibitedan ac
tual expectationof privacy by usingan opaquebag in which to
placehis personalitems. Second,the Court analyzedwhether
Bond’s subjectiveexpectationof privacywas one in which the
societywas preparedto recognizeas reasonable."Whena bus
passengerplacesa bag in an overheadbin, he expectsthat
otherpassengersor busemployeesmay move it for one reason
or another. Thus, a buspassengerclearly expectsthat his bag
may be handled. He doesnot expect that otherpassengersor
bus employeeswill, as a matter of course,feel the bag in an
exploratory manner." Thus, the Court held that society was
preparedto recognizeas reasonableBond’s subjectiveexpec
tation of privacy.

believethat societywas preparedto recognizeas reason
ableBond’s subjectiveexpectationof privacy. JusticeBreyer
believedthephysicalmanipulationof Bond’s luggageto be no
more than what a passengercould haveexpectedhis luggage
to havereceivedfrom other passengersof the bus. Justice
Breyer fearedthat the Court’s decision would "deter law en
forcementofficers searchingfor drugsnearbordersfrom using
even the most non-intrusivetouch to help investigatepublicly
exposedbags."

UnitedStatesv. Allen
6th1 Cir. , 5/4/2000

F.3d
2000 WL 547599

An en banc decision of the Sixth Circuit written by Judge
Boggs has reverseda panel decision upholding the privacy
rights of a defendant. The paneldecision had ruled that an
affidavit hadbeeninsufficient to establishprobablecausefor
the issuanceof a warrant. United Statesv. Allen, 168 F. 3d
293 6th Cir. 1999. In reversingthepanel,the Court held that
"an affidavit basedupon personalobservationof criminal ac
tivity by a confidential informant who has beennamedto the
magistrateand who, as the affidavit avers, has providedreli
able information to the police in thepastaboutcriminal activ
ity, though without further specificity as to the type of such
activity, can be sufficient for a magistrateto find probable
causeto issue a warrant."

The issuein this caseis how much corroborationneedbe dem
onstratedin an affidavit in supportof a searchwarrantin order
to supporta fmding of probablecause. The majority and the
dissentagreethat the issue is to be decidedby applying Illi
nois v. Gates,462 U.S. 213 1983 to the facts of the case.
Gates,the readerwill recall, eliminated the two-partveracity
and basisof knowledgetest of Aguilar/Spinelliand substituted
a totality of the circumstancestest for the determinationof
probablecausesupportiveof the issuanceof a searchwarrant.

The Courtrejects thepaneldecision’sfmdingthat the affidavit
lackedprobablecauseunder the totality of the circumstances.
While the panel had found the affidavit wanting due to the
lackof specifity regardingthe type or amount of cocaineob
served,the informant’s lackof familiarity with theappearance
of cocaine,the absenceof independentpolicecorroborationof
the informant’s statements,and the boilerplate nature of the
affidavit, the en banc Court declinedto addresseach of the
failures. Rather, the Court found that the affidavit was suffi
cient underthe totality of the circumstances.The Court espe
cially was impressedthat the informant in this casewas one
known to the police, rather than being an anonymousinfor
mant. Further,he had beeninvolved with giving information

Continuedon page48

The question presented in this
case, written by Justice
Rehnquist, is "whether a law en
forcement officer’s physical ma
nipulation of a bus passenger’s
carryon luggage violated the
FourthAmendment’sproscription
againstunreasonablesearches."

Bond v. UnitedStates
120 S.Ct. 1462

4/17/2000
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to the police over a five-year period of

a0flt0i1
is not a necessit’in ShortTievsT. . Ernie Lewis, Public Advocate

The holdin of this case is sim le " W
here a known peson,namedto the magis- ojnmonwea4h,525 $ d921Va:3I3 00 The Virginia Supreme
trate to whose reliaibility an officer at Court hasheld that taking a ãrticu evasive-action at a checkpointsuchas
testswith some detail statesthat he has tmg mt a gas51 tion andgo ther directio oesnot con tute rea
seena particularcrime and particularevi sonables picio sufficient o justi a s ppm Th s the evidencefound
dence in the recentpast, a neutral and supportiveof DUT m this caseshould a e beensuppressedThe Court cate
detachedmagistratemaybelieve that evi- go ized ound ne a ch o o unc than reasonable
denceof a crime will be found." uspicion

JudgeGilmanconcurred,and wrote while 2. Smithv ‘it 753 2d F -t. p. l7/005. A generalcQnsentto
he believedtherewas an absenceof prob earchgiven unrig a routine sire en ounterdoe not authorizea searchof
able causeto support the issuanceof the e sus ed s mouth a c mg to the Flo ida Co of Appeal Her; the
warrant he would havedecidedthe case Court held that the suspct by holdingIns to gue down was escmdmghis
basedupon the good faith exceptionof onsent, Inchhe hada right o do The officer instructedthesuspectto hold
United States v Leon 468 U S 897 Ins mouth open Underthesecircumstances,the consentwas not voluntary
‘ . Sd thus the motion to suppressshoud hài’e beengranted. The Court sug

gestedthat theFloridaSupreme-Court adopt a bright line rule "that requiresJudge Clay wrote a stinging dissenting lear ye bal consentbef r the searchof any body orifice The rule to insure
opinion saying that the majority opinion anmdiv dual s right o privacy, shouldimposea dutyupon law enforcementtohad driven a stakethroughthe veryheart infothia person f th&fi,It to rethseconentas well as the concomitantrightof the FourthAmendment." He character- . .
* . . . to withdrawpreviouslygiven consent.
ized the majorityholding as follows: "any
tip providedby an informant who haspro- 3. Queryv. :State, 725 N.E. 2d 129 md. Ct. Ap. 3115/00. A police officer hasvided reliable information to the police in :-a dutyto updatehis searc warrantaffidavit, particularly wherelab testscome
the past is sufficient to constituteprobable .back fmding that evidenceseizedduring a controlled buy and found to be
causefor the warrantto issue irrespective .. . . . -methamphetammeduring a field test was not in fact methamphetamine.By
of the bare generalizednatureof the in- . .

failing to updatethe affidavit, the officer hadgiventhe maoistratelessthan the
formation provided and without any cor- b

b L. L fill picture. The result was that the judge had less than full information toro oration LIy tue poiice. assessjwh ther a searchwarrant should be issued." The Court further found
that this did not qualifrunderthegood faith exceptionto the exclusionaryrule

According to Judge Clay, the majority
misreadsGates. Gatesrequiresus to con- * IrofossorMargaret.Raymondof the University of Iowa College of Law has
sider the totality of the circumstances written a law review*ãrticle.thatis worth noting. It is calledDownoz the Cor
when consideringprobablecause; Gates neC. Out in t e Street Consideringthe Characterof the Náighborhoodin
was not intended to lower the threshold EvaluatingReasonableSuspicion40 Ohio St L J 99 1999 You will recall
for probablecause The flaw in the ma therecentcaseof Illinois v Wardlow 120 S Ct 623 2000 heldthatthe char
jority s holding in the caseat hand lies in acter oCa high crime neighborhoodcombinedwith flight from the police is
its failure to comply with Gates’ com- sufficient to establish a reasonablesuspicion. ProfessorRaymondwrote her
mand to considerthe totality of the cir- articleprior to Wardlow, Herthesiswould havelikelychangedthecalculusin
cumstances;instead, the majority relaxes Wardiow, She argues that consideringthe natureof a high crime neighbor-
the probablecauserequirementto a de- hood has a disparateimpact on the poor and racial minorities"Poorpeople
greeunsupportedby Gates and allows for andpeopleof color disproportionatelylive andwork in less secureandmore
a warrant to issue basedsimply upon the crinie-nddenneighborhoods People found m high-crimeareas or areas
avermentthat the informant hasprovided ‘imown for drug trafficking’ are,purely as a statisticalmatter, more likely to
reliable information in the past about bepeopleof color A standardthat considersbemgsituatedm a high crime
criminal activity. . . without the further * area’ a substantialjustifiation for a police stop disproportionatelyburdens
specificity as to the type of such activ- residentsof those communities, subjecting residentsof high crime areasto
ity...’ In other words, the majority’s hold- morestops on less suspicion. Using the hàiacterof the neighborhoodas a
ing fails to accountfor the basisof knowl- factor in Thedeterminationof reasonablesuspicionresdltsin the consideration
edgeof the tip." by proxy of the impermissblefactorsofraceandpoerty. ProfessorRaymond

suggestsan alternative. She would allow the use.ofthe characterof the neigh
borhood m thereasonablesuspicioncdlculus,but only to the extentthat the
personbeing observedby thepolicebehavesdifferentlythan.other law-abiding
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citizens in that neighborhood. She statesthat "[b]ehavior clerksin Arizonav. Evans,S 14 US I 1 995,who are not
that would typically be observed amongstlaw-abiding expectedto be deterredby the exclusionaryrule, .thepro-
personscould not by itself supporta finding of reasonable bation and paroleofficers would be deterredby invoca
supicion, for it would violate the requirementthat rea- tion ofthenile.
sonablesuspicionnarrow the stop-eligible class of per- . .
sons. If suchbehavioris observedin. a high-crimejieigh-. 7. US v. Mohtero-Camargo 208 F.3d 1 122 . 9 Cir.
borhood,the characteroftheneighborhoodfor crimmality 4/11/00 The en boric 9th Circuit hasdecidedthat having
may otra the observationsto reasonablesuspicion. aHisanic appeathncedoesuiçct crátë an articulible äus
To avoid this, the standardrequiresthat the behaviorlIaye picion for a stopping: The COurt staedthat dçinographics
somepotential to narrowthestopeligible class beforethe have changedsignificantly since the decision m US v
characterof the neighborhoodis takenmto account This Brignoni-Fonce 422 US 873 1575 "Reasonablesuspi
constraintpermitsthe considerationofreIevathôôntextual cion reqáiféspartieularizedsuspicion, and iitan areain
information in the totality of the circumstancesin4uiry * .wbich atge âvmber
while meaningftnllyenforcingthe requirementof’Brownv. , istic, that chthtacteristid. caststob Wide, a’iiet toplay any
Texasthat stopsnot be justified purely on the basis of the part in a pirtibu1aried rëasoñable;sàspieiondetennina
characterof the neighborhood." Significantly, Professor tion." The çot went on to holdthat having a Hispanic
Raymondconsidersthe factorsaffirmed in Wardlqw, and appearancei not an appropriatefactor in the.réasonable
finds them wntthg. "Consider,for exaniple,caseswhich susièiohcalculus. . . . : ‘ ‘

addresswhether flight in a neighborhoodknoi, for drug * ‘

!

! **

or othercriminal activity cansupport a finding df reasoi- 8: Es porte Turner 2000 WL 356316 Ala. 4/7/OO. Where
ablesuspicion.. . Theinconsistentand unpredictableout- autliorikationfor anticipatoryearch4.varrantsis alteredby
comesin thesecasesmay stemfrom the courts’ failure to a higher appellatecourt, the gQod faith excpption to . the
ask theright question,which is whetherflight m the pres exclusionaryrule will not savea searchconductedpursu
ence of police is sufficiently uncommon among law ant to the earlierauthonzation The Alabama Supreme
abiding personsin the community that it effectively nar- Court went on to affirm that thepur3oseof’the’ exclusion-
rows the stop-eligiblç class. If so, then the characterof ary rule is not only to deter th police, butalsoto deter
the neighborhoodfor criminality may be èonidered in the judiciary, a párposeeschewedin U.S. v. Lebn,468 U.
evaluatingwhetherreasonablesuspicionis present,;ifnot, * . :5. 897 1984. ‘The appellatec’ourts; including this one,
then it may not ‘ are duty-boundto preservethe ruleof law in the issuance

5 Governor Paul Pattonhas issuedExecutiveOrder 2000 of searchwarranp Suppressionof evj4enceseizedpursu

475 on April 21, 2000, which will be of intersfto the antto a seatchw;nt issued thntrarytc,therule oflaW is

readersof this colunin. * During the 2Ô00 GeneralAssem- * necessai’to preserveth mle of law itself" ; *:

bly, SenatorGeraldNeal introduceda bill that would have - . . . . -.% I ‘. . -

requiredthecollectionofdatatolook at the issueofraciâl ‘ -
_ - ! ¶

profiling by the*police. WhileJustióeCabinët’Secretr 9. United5tpt v 0 ?QQO’. Cit 4/10/00.
RobertF. Stephens,Attorney GeneralBen Chandler,and : Thesmell of urn meth he - s ogve prob

Acting StatdPolice CommissionerJohnLile werej,resent le causeto s e ?pedxehi:

- to endorseSenatoreaPsbill, thebillnevergot outôfthe .
cle. Inh s c c s ¶cracked

SenateJudiciaiy Committee. In response,the Go’enior wmdslue . t ipc e.

hasnàw actedby execdtiveordefto accomplislithéàni& , ? n se ch
goal. Throughthis exëciüiyeo’rder, the dov6rnoibaor- - - "k d
dered that "no state law enforcementagenc’ oroftièia f’te e c e apd
shall stop, detain,or searchanyjthOh Qhe?nluch àctibn’ OWl uit
is solelymotivatedby considerationof face;óolor,oieth - el e, r ear

nicity, and the action would ‘constitute-a violation of the - at o - th
civil rights of the per6n." urthei the orderiéqüesthat -

- 1

all law enforcethentagenciesbegin to coliectdata"Id bet- 0 nw -

ter definethe scopeand paranietersof the problejnof ia- d

- cial profiling." - This was awë1comedbomagçouact et2nlme,

on the Govethor’spart. - - - -
r

- t provide
--- - -- -c --

, - n-
6. People v. Spetice 93JaLRep:?d 607 caGtApp.

.‘,

3/10/00. Where the’policeely Upona docli eatpit- - . - -
paredby probationandparoie-officers in orderto conduct 10 L
a probationsearch,an4 the4ocurnentis incomklekintei-. 203 es Sp - cert.

tionally by omittinga searchlimitation, the good fait& ex- e 1 le

ceptionto the exclusionawnile does ridi apply. Uiililcë fo ;hc - c - - ur e, d
- -, -

- - - - -
occupant’s e - it thaj re - e
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while they obtainsearchwarrantbasedon probablepuase,in
light of this court’s sugèstiohiifSeguth Untthd States,
468,U.S. .796l94, th
FourthAmendmentand
behavioris consist

11 Horton v Sta
TheTexas
whena:
f&ction -
the limits ont] - -
sn.

or
so] -

..orflja+th

12. StáteV-
-Il
.otçteç;1
reiiter
aott&the
ment

13.

more thanknocking on the doàrand enteringforcibly at
the momentthedor opens.- RatIir, the pclicemustgive
,thepersonopeningthe :door the opportiiiifI to respbnd
prior 1 entry, abentsomesortfexigentcircumstances,
which wasnot shown in thicase. * -

14. T1ier is a fasciñatinlaw review article on .the Fourth
inèndnientaild its appiicability to tschno1oytyritten by
Stp.haiiK Báyeniii 48 Drake L R. 239 2000. The
artic1eanalyzesthe different componentsof modern tech
nologyandattenptsto placethosecomponentswithin the
frameworkoftraditionalFourthAmendmentanalysis The
conclusiondrawnis that"it appearsasthoughtthe Fourth
Amendmenthas tlnally met its match in technology
Traditional notions of privacy and possessoryinterests
haebecomeinreasmglydifficult to apply with theamor
phous world of ietworks and the Internet Electronic
toiimumcationin its variousforms is apracticalnecessity
despite.its inherentdangers Thus thejudiciary or the
iegIsiauieiint acknowledgethis dilemma and formulate
appropriateresponses’*

Peremptory Challengesin Criminal Cases: the Kentucky History and the Federal Rule
The history of allocationof peremptorychallengesin Kentuckyis interestingin what it reveals. Prior to 1994,thede

fensehadmoreperemptorychallengesfor an over 100 year periodthan the prosecutionhad:

1877 - 1893

Felony:

1893-1978
Felony:

1978 - 1994

Felony:

1994 - PRESENT
Felony:

Defense20

Prosecution5

Defense15
Prosecution5

Defense8
Prosecution5

Defense8
Prosecution8

Misdemeanors:

Misdemeanors:

Misdemeanors:

Misdemeanors:

Defense3

Prosecution3

Defense3
Prosecution3

Defense3
Prosecution3

Defense3
Prosecution3

The federalRule of Criminal Procedure24b providesfor 10 peremptories
for the defenseand 6 for theprosecutionin felony cases:

PeremptoryChallenges.If the offensechargedis punishableby death,eachside is entitled to 20 peremptorychallenges.If the of
fensechargedis punishableby imprisonmentfor more than oneyear, the governmentis entitled to 6 peremptorychallengesand the
defendantor defendantsjointly to 10 peremptorychallenges.If the offensechargedis punishableby imprisonmentfor notmore than
one year or by fine or both,each side is entitled to 3 peremptorychallenges.If thereis more thanone defendant,the court may allow
the defendantsadditionalperemptorychallengesand permit them to be exercisedseparatelyor jointly.

The KentuckySupremeCourt is currently consideringchangingRCr9.40 to the numbersin the federalrule.
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Getan IFP Order and DPA Appointment
Immediatelyafter the client hasbeensentenced,trial counselshould obtain
an order allowing theclient to proceedon appealinformapauperisIFP
andapppointingthe DPA to representthe client on appeal. Withoutsuchan
orders,the circuit clerk’s office is reluctantto file a timely Certificateof
Serviceor to file theNotice of Appealin the absenceof a filing fee.

The IFP ordershouldspecifically refer to KRS Chapter31 and appointDPA
to handletheappeal. DPA mustbe appointedto appealeven if DPA repre

sentedthe client below. Otherwise, the appellatecourts andDPA will considerthe appellantto be represented
on appealby trial counsel, orproceedingpro se

JohnPalombi,AppellateBranchManager

ChallengeConditional Dischargeif Offensewas Prior to July 15, 1998
In Purvis v Commonwealth,Ky. S.Ct.,OpinionRenderedMarch 23, 2000,the KentuckySupremeCourtheld
KRS 532.043was unconstitutionalas appliedto offensescommittedbeforethe effectivedateof the actJuly 15,
1998when both elementsof the expostfacto law testare satisfied

Check Out theseWeb Sites

htip://8cc-www.ca8.uscourts.gov/Oral-Araiscriras/GetRA.asp

- Misty Dugger,AssistantPublic Advocate

This web pageallows you to listento the oral argumentmadebeforethe 8th Circuit U.S. Court of Appeals.

http://www.fpdmow.orc/reI 999.pdf
ReversibleErrors, a projectof the Office of the FederalPublic Defenderfor the Districts of NorthernNew York & Vermont, lists
casesin which a criminal defendantreceivedrelief from a U.S. Court of Appealsor the U.S. SupremeCourt.

- JeffSherr,AssistantPublicAdvocate

QUESTION: Cana conviction now underappealbe usedto enhanceas PFO?

ANSWER: No. Melsonv. Commonwealth,772 SW 2d 631 Ky. 1989statesthat a prior conviction cannotbe utilized for TRUTH
IN SENTENCING or PFO until the case is disposedof by the reviewingcourt if discretionaryreview has beengranted.It may,
however,be utilized if the conviction is beingcollaterallyattacked. A valid interpretationwould be that if a motion for discretionary
review is pendingon the issuesratherthan on collateral matterssuch as an RCT 11.42& CR 60.02, the prior can’t be used.Clearly,
if the appealis a matterof right appeal,the convictioncannotbeused.

Thompsonv. Commonwealth,862 SW 2d 871 Ky.1993 statesthat a convictioncan only be relied upon for TIS & PFO if it is a
final judgment,meaningterminationofthe appealor expirationof thetimefor taking the appeal.Kohier v. Commonwealth,944 SW
2d 146 Ky. App. 1997andTaborv Commonwealth948 SW 2d 569 Ky. App. 1997,also both indicatethat convictionson appeal
cannotbe usedin TIS or FF0hearings.

-. Q & A Cornertopicsare gatheredfrom the DPA list serves.
All sourcesandcontributorsare keptconfidentialto protectthe individual’s interests.

Practice Corner needsyour tips, too!
Trial attorneys,appellateattorneys,andothersworking to defendthe accused,pleaseshareyour knowledge. If you havea practice
tip, courtroom observation, or other commentswhich would be useful to sharewith other public defenders,pleaseemail it to:
mdugger@mail.pa.stat.ky.us.

Litigation tips and commentsfor The PracticeCornerare collectedby Misty Dugger,AssistantPublic Advocate,AppellateBranch,
100 Fair OaksLane, Suite302, Frankfort,Kentucky,40601,email: mdugger@mail.pa.state.ky.us.

PRACTICE Corner
Litigation Tips & Comments

Collectedby Misty Dugger,
AssistantPublic Advocate

MistyDugger
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Upcoming DPA, NCDC, NLADA & KACDL Education
**

DPA
**

* 2000 Death Penalty
Litigation PersuasionInstitute

KentuckyLeadershipCenter
Faubush,KY;

October 15 - 20, 2000

* 2001 DPA Annual Public Defender
Conference

Lexington,KY
June 11-13,2001

* 2001 Litigation PersuasionInstitute
KentuckyLeadershipCenter

Faubush,KY
October7-12, 2001

NOTE: DPA Education is open only to
criminal defenseadvocates.

For more information:
http://dpa.state. ky.us/train/htmt

For more information regard

ing KACDL programs call or
write: Linda DeBord, 3300Ma
ple Leaf Drive, LaGrange, Ken

tucky 40031or 502 243-1418

or George Sornbergerat 502
564-8006,ext. 230.

** * * * * ** * ** * * *

For more information regard
ing NLADA programs call Tel:
202 452-0620;Fax: 202 872-
1031 or write to NLADA, 1625
K Street, N.W., Suite 800,
Washington, D.C. 20006;
Web: http://www.ntada.org

* * ** * ****** **

For more information regard
ing NCDC programs call Rosie
Flanagan at Tel: 912 746-
4151; Fax: 912 743-0160 or
write NCDC, do Mercer Law
School,Macon, Georgia 31207.

** KACDL **

* KACDL Annual Conference
Covington,KY

November17, 2000

* * * ** ** * * ** * * *** ** * * ************

** NCDC **

Pleasenotify NCDC if your address
hasrecentlychanged.

* * * * * ** *** ** * ** ** **** * * * ** ** * * **

** NLADA **

* 78k" Annual Conference,
GrandHyatt Hotel
Washington,DC

November29 - December2, 2000

* Appellate Defender Training
New Orleans,LA

November16-19,2000

THE ADVOCATE


