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From The Editor... I
The KentuckyRules of Evidencehave revolutionizedthe
practiceof law and at the sametime things are very much
thesamefor litigators representingclients. RobertLawson
tells us in Interpretation of the Kentucky Rulesof Evi
dence- What Happenedto the Common Law? 87 Ken
tucky Law Journal 517 Spring 1999, that the Kentucky
Rulesof Evidencesignificantlychangedthe way we deal
with evidenceissuesin that theyallow us to find the rules
easily, they distill manycasesover time into a rule, and
bring certainty. Yet, heobservesthat we still havesignifi
cant issuesunresolved,including what role prior common
law now plays in applying the rules, what about areasnot
addressedby the rules, and who createsnew rules?These
are issues,he observes,that the KentuckySupremeCourt
is beginningto addressthroughcaseslike Stringerv. Com
monwealth,Ky., 956 S.W.2d 883 1997 and Moseleyv.
Commonwealth,Ky., 960 S.W.2d4601997.

But what weknow as litigators is that no matterwhat the
resolution of these important issues,we remain charged
with persuadingthe factfindersin a way to insure our cli
ent’s side of the story is well told. Weknow thatwhatever
the rules or commonlaw are, facts marshaledinto a well
thought out theory are persuasive. Successfullitigators
know how to usestatutes,rules,caselawand persuasionto
presentfact finders with the factsrelevantto their theory
of their case. This resultsin clients being effectively rep
resented.This type of litigation providesjudges with all
the information for good judicial decision making. This
typeof litigation providesjurors with all the relevantinfor
mationto renderreliableresults.

To achievethe full presentationof all the facts relevantto
the theoryof the defense,effectivelitigators persuasively
use the rules of evidence,caselaw,commonlaw and con
stitutional guaranteesto insure relevantfactsare admitted
and irrelevant facts are excludedfrom consideration,and
that the record is fully preservedfor completeappellate
reviewon the merits.

This fourth edition of this manualis an attemptto collect
the relevantauthority andthinking to persuasivelyuse the
rules of evidence,the caselaw,the commonlaw, and the
constitutionalguaranteesnecessaryto advancethe defense
theory to the fact finders so clients have their story accu
ratelytold to thosedecidingtheir client’s fate.

Specialthanksto our authorswho haveselflesslygiven us
thebenefitof their work, research,andinsight.

Ed Monahan
DeputyPublicAdvocate
Editor, The Advocate

3



Introductionto 41b Edition
Article I GeneralProvisions
Rule 101 Scope
Rule 102 Purposeandconstruction
Rule 103 Rulingson evidence
Rule 104 Preliminaryquestions
Rule 105 limited admissibility
Rule 106 Remainderof or relatedwritings

or recordedstatements
Rule 107 Miscellaneousprovisions
Article II JudicialNotice
Rule201 Judicial Noticeof AdjudicativeFacts

Article ifi Presumptionsin Civil Actions and
Proceedings 18

Rule 301 Presumptionsin generalin civil actions
and proceedings 18

Rule302 Applicability of federallaw or the law of other
statesin civil actionsandproceedings 18

Article IV RelevancyandRelatedSubjects 19-36
Rule401 Definition of "relevantevidence 19
Rule402 Generalrule of relevancy 19
Rule403 Exclusionof relevantevidenceon groundsof

prejudice,confusion,or wasteof time 19
Rule 404 Characterevidenceand evidenceof othercrimes 23
Rule405 Methodsof proving character 29
Rule 406 Numbernotyet utilized. 30
Rule 407 Subsequentremedialmeasures 30
Rule 408 Compromiseand offers to compromise 31
Rule 409 Paymentof medicaland similarexpenses 31
Rule 410 Inadmissibilityof pleas,pleadiscussions,

and relatedstatements 31
Rule411 liability insurance 33
Rule412 Rapeand similar cases - Admissibility of victim’s

characterandbehavior 33
Article V Privileges 37-47
Rule 501 Generalrule 37
Rule 502 Numbernotyetutilized. 38
Rule 503 Lawyer-client privilege 38
Rule 504 Husband-wifeprivilege 41
Rule 505 Religiousprivilege 42
Rule 506 Counselor-clientprivilege 42
Rule507 Psychotherapist-patientprivilege 44
Rule 508 Identity of informer 45
Rule509 Waiverof privilegeby voluntarydisclosure 46
Rule 510 Privilegedmatterdisclosedundercompulsion

or without opportunityto claim privilege 47
Rule 511 Commentuponor inferencefrom claim of

privilege -- Instruction 47
Article VI Witnesses 48-63
Rule 601 Competency 48
Rule 602 Lackof personalknowledge 49
Rule 603 Oathor affirmation 50
Rule 604 Interpreters 50

Rule 605 Competencyof judge as witness 51
Rule 606 Competencyof juror as witness 51
Rule 607 Who may impeach 52
Rule 608 Evidenceof character 53
Rule 609 Impeachmentby evidenceof conviction

of crime 54
Rule 610 Religiousbeliefsor opinions 55
Rule 611 Modeand order of interrogationand

presentation 56
Rule 612 Writing usedto refreshmemory 58
Rule 613 Prior statementsof witnesses 60
Rule 614 Calling andinterrogationof witnessesby court 61
Rule 615 Exclusionof witnesses 62
Article VII OpinionsandExpertTestimony 64-74
Rule 701 Opiniontestimonyby lay witnesses 64
Rule702 Scientific Evidence& Experts 65
Rule 703 Basesof opinion testimonyby experts 71
Rule 704 Numbernot yet utilized. 73
Rule705 Disclosureof factsor dataunderlying

expertopinion 73
Rule706 Courtappointedexperts 74
Article VIII ilearsay 75-91
Rule 801 Definitions 75
Rule 801A Prior statementsof witnessesand admissions76
Rule 802 Hearsayrule 80
Rule 803 Hearsayexceptionsavailability of

declarantimmaterial 80
Rule 804 Hearsayexceptionsdeclarantunavailable 86
Rule 805 Hearsaywithin hearsay 89
Rule 806 Attackingand supportingcredibility of declarant90
Article IX Authentication and Identification 92-96
Rule 901 Requirementof authenticationor identification 92
Rule 902 Self-authentication 94
Rule 903 Subscribingwitness’testimonyunnecessary 96

THE ADVjCATE Voiwne 22, No.5 September2000

TABLE OF CONTENTS I
5

6-15
6
6
7
10
13

14
15

16-17
16

Article X Contentsof Writings, Recordings,
andPhotographs 97-100

Rule 1001 Definitions 97
Rule 1002 Requirementof original 97
Rule 1003 Admissibility of duplicates 98
Rule 1004 Admissibility of otherevidenceof contents 98
Rule 1005 Public records 99
Rule 1006 Summaries 99
Rule 1007 Testimonyor written admissionof party 99
Rule 1008 Functionsof courtandjury 100
Article XI MiscellaneousRules 101-103
Rule 1101 Applicability of rules 101
Rule 1102 Amendments 102
Rule 1103 Evidencerules reviewcommission. 103
Rule 1104 Use of official commentary 103

The Right to Presentthe DefenseEvIdence 104-106
Table of Cases 107-110
Topics/TranslationTable 110-111

4



THE ADVOCATE Volume22, No. 5 September2000

Since the lastrevision in 1997,the numberof opinionsexplainingKentuckyevidencelaw hasgrown almostexponentially.And,
in additionto Lawson’sEvidenceHandbook,lawyersnow also haveProfessorUnderwood’sand ProfessorGlen Issenberg’s an
nually publishedKentuckyEvidenceCourtroomManual to explainwhatthesecasesmean. Thereareother sourcesto look at as
well. ProfessorLeslie Abramson’s Criminal PracticeandProcedure3rd Ed. 1997has a sectionon evidenceand Cliff Travis’s
AdmissibilityofEvidencehasbeenupdated.Onehas to wonderwhethercriminal practitionersneedanotherevidencemanual.

We obviouslythink so and are pleasedto presentthefourth revisionof the Departmentof PublicAdvocacy’sThe AdvocateEvi
denceManual. In this 4threvision,the transformationof theManual from a crib sheetto help lawyersandjudgescopewith new
evidencerules to a short litigation book with quick answersto evidenceproblemsin criminal casescontinues.Thenumberof edi
tonhasexpandedaswell. ChristopherPolk, a Louisville criminal defenseattorney, hascontributedChapter8 on hearsay. Susan
Balliet, DPA managerof the CapitalPostConvictionbranchin Franlcfort, haseditedthe Chapterson Articles 4, 5 and 7. Susan
hasrelied extensivelyon prior work of SteveMirkin on 404b. David Niehaushaseditedthe remainderof thechapterswith Ed
Monahanservingasauthorof the "Right to Presenta Defense"chapterand as generalsuperintendentof theproject.

Readerswill note that fewer casesfrom the federalsystemandotherstatesappearin this edition. We havemadea judgmentthat
thereare enoughKentuckycasesto explaintheimportantpointsof law and that judgesareless likely to bepersuadedby cases
from otherjurisdictionsconstruingtheir versionof their rules of evidence.Both LawsonandUnderwooddo a goodjob of dealing
with otherjurisdictions.Wesaw no reasonto try to duplicatetheir work.

And we pointout that theManualis notdesignedas a comprehensiveexplanationof the law andtheoryof evidence.Lawsonand
other generalevidencetextbookslike McCormick’sdo that. Thegoalof this Manualis a resourcethat allows an attorneyfaced
with an evidenceproblemat the courthouseor office to comeup with an answerwithin a few minutes.

ThisManualhasnotchangedsignificantly. Thetext of eachrule is stated,followedby a brief statementof its purposeand a num
berof paragraphsthat dealwith topicsarising undertherule. Thereis an alphabeticalTableof Casesand a somewhatexpanded
subjectindex at the end of the rules and comments.

Any commentsorcorrectionsare welcomed.Pleasesendthemto the attentionof Ed Monahanat 100 Fair
Frankfort, KY 40601.Tel: 502-564-8006;Fax: 502-564-7890.

OaksLane,Ste302,

AbbreviationsUsed

KentuckyRulesof EvidenceKRE
KRS KentuckyRevisedStatutes
CR KentuckyRulesof Civil Procedure
RCr KentuckyRulesof Criminal Procedure
SCR Rulesof the KentuckySupremeCourt
RPC Rulesof ProfessionalConduct[SCR 1.030]
CJC Code of Judicial conduct[SCR 4.300]
Commentary 1989 FinalDraft, Kentucky Rulesof Evidence
RevisedCommentary 1992 RevisedCommentary

J. David Niehaus
AppellatePublicDefender

JeffersonDistrict PublicDefenderOffice
200 Civic Plaza

Louisville, KY 40202
Tel: 502 574-3800;Fax: 502 574-4052
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Article 1: GeneralProvisions

Rule 101 Scope.

These rules govern proceedingsin the courts of the Commonwealth of Kentucky, to the
extentandwith the exceptionsstated in KRE 1101.The rulesshould be cited as "KRE,"
followedby thenile numberto which the citation relates,

lIST: Enacted1990Ky. Acts ch. 88, sec. 1; renumbered7/1/92 pursuantto 1992 Ky. Acts
ch. 324, sec.34.

COMMENTARY
PREMISE/PURPOSE:
Two mundanepurposesare obvious: a to limit the rules proceedingsin the Court of Justice;
and, b to providea uniform methodof citation. Thelanguageis similar to languagefound in
CR1 and RCr 1.02.

Recently the Kentucky SupremeCourt and the Court of Appealshave renderedopinions
which, readtogether,amountto holdingsthat the KentuckyRules of Evidencedo not apply at
suppressionhearings. White v. Commonwealth,Ky., 5 S.W.3d 140, 146 1999; Farmer v.
Commonwealth,Ky.App., 6 S.W.3d 140, 142 1999.The statementin White is dictabut says
that had theparty movedto excludetestimonyon the groundof a constitutionalviolation, the
matterwould havebeensettled at a suppressionhearingat which the rules of evidencewould
nothaveapplied.

Rule 102 Purpose andconstruction.

Theserules shallbe construed to secure fairnessin administration,eliminationof unjus
tifiable expenseand delay, and promotion of growth and developmentof the law of evi
dence to the end that the truth maybe ascertainedand proceedingsjustly determined.

lIST: Enacted1990 Ky. Acts ch. 88, sec. 2; renumbered7/1/92 pursuantto 1992 Ky. Acts
ch. 324, sec.34.

COMMENTARY

PREMISE/PURPOSE:This rule is a generalaspirationalstatementof the draftersas well as
a more conventionaldirectiveto interpret the rules liberally to achievethe statedgoals. Im
plicit in this rule is a recognitionthat the rules only governthemostcommonevidentiaryques
tions that ariseduring a proceedingin the Court of Justiceand thatnew circumstancese.g.,
novel scientific information may not be covetedexplicitly by the text. This statement,to
getherwith othersfound in ARE106, 403, and611a,providessomeguidancewhenunantici
patedquestionsarise.
a Section Two of the Kentucky Constitutionprohibits arbitrary conductby any agent or

agency of government,including decisions on evidencequestionsby trial judges. Al
thoughit is nevermentionedin the rules,SectionTwo is the fundamentalprinciple for in
terpretationof rule language.Kroger Company v. KentuckyMilk Marketing Comm., Ky.,
691 S.W.2d893, 899 1985.

b The languageof rule 102, togetherwith thatof 403 and611, gives the judge substantial
authorityto admit or excludeevidenceon non-legalor non-theoreticalgrounds.The pro
ponentof evidencemay well haveto show more than relevanceor qualificationunder a
hearsayexception:The judge is chargedby these "rules of economy" to decide whether
the probativevalueof evidenceis worth the cost in termsof time,expense,or jury confu
sion. However, theseconsiderationscannotdeprivea party of the right to presentevidence
that is substantial.

c Kentuckyis a plain languagestatewhich meansthat this rule should not be usedto sidle
pastthe obviousmeaningof rule language.KRE 102 shouldapply only in caseswherethe
rulesdo notprovidea clearanswer.

d "Growth and developmentof the law of evidencet’ is not an invitation to trial level judges
to makeup law. Becausethe rules are designedfor the Court of Justice,the growth and
developmentof evidencelaw is to comeprimarily from the SupremeCourt throughappel

NOTES

Rule 102
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late opinions on the meaning and applicability of rule languageand through the rules NOTES
creationandamendmentmachineryestablishedby KRE 1102 and 1103.

e But the rulesare not to be a straightjacket.A criminal defendanthas a Sixth Amendment

right to presentevidenceand mounta completedefense.TheU.S. SupremeCourt hasrec

ognizeda federal due processright for defendantsto present"reliable" evidenceeven

whencurrentstatelaw doesnot allow it. Chambersv. Mississippi, 410 U.S.284 1973.

f Robertsv. Commonwealth,Ky., 896 S.W.2d4 1995 noted that in the absenceof any

KentuckyopinionsconstruingKRE 410, the Court was "free to look to federal authorities

for interpretationof the federalcounterparts."

g Recently, Lawsonhaswritten about the precedentvalueof evidencecasesdecidedbefore

July, 1992. Interpretationof theKentuckyRulesofEvidence- Whathappenedto heCom

monLaw? 87 KentuckyLaw Journal517-5821999. While Section233 of the Constitu

tion says that commonlaw prevails until altered or repealedby the General Assembly,

NREPCabinet v. Neace,Ky., 14 S.W.3d 15, 19 2000, the GeneralAssemblydid enact

the Rules of Evidence in 1992. ARE 101 says that the rules governproceedingsin the

courts.Therefore,any subjectcoveredby a rule is governedby the rule, not by casesdis

cussingprior commonlaw. In general,pre-1992casesare persuasiveauthority, notbind
ing.

Ii In Stringerv. Commonwealth,Ky., 956 S.W.2d883 1997, the court dealt with a subject

not coveredby the rules.The court deemedthe matterwithin its commonlaw authority to
overrulecases.The court overruledprior opinionson the "ultimate issue" questionin ex

perttestimonycasesin light of KRE401 andKRE 702.
i Keep in mind that the issue of admissibility of evidenceis procedural.Commonwealthv.

Alexander,Ky., 5 S.W.3d104, 106 1999.Therefore,court opinionsconstruingevidence

questionsmay be appliedretroactivelyas long as the rule announceddoesnot lessenthe

Commonwealth’sburdenof proof.

U Alexanderalso confirms the policy of the SupremeCourt that the GeneralAssemblycan
notby statutedeclareevidenceadmissible.

Rule 103 Rulingson evidence.

a Effect of erroneousruling. Error may not be predicatedupon a ruling which admits
or excludesevidenceunlessa substantialright of the partyis affected;and
1 Objection.In casethe ruling is oneadmittingevidence,a timely objectionor mo

lion to strike appearsof record,andupon requestof thecourtstaling the specific
groundof objection,If the specificgroundwasnot apparentfrom the context;or

2 Offer of proof. In casethe ruling is oneexcludingevidence,upon requestof the
examiningattorney, the witness may makea specific offer of his answerto the
question.

b Recordof offer andruling. Thecourtmay addany otheror further statementwhich
showsthe characterof the evidence, the form in which it wasoffered, the objection
made,andthe ruling thereon.It may direct the making of an offer in questionand
answerform.

c Hearingof jury. Injury cases,proceedingsshallbe conducted,to theextentpractica
ble, so as to preventinadmissibleevidencefrom being suggestedto the jury by any
means,such as making statementsor offers of proofor askingquestionsin thehear
ing of thejury.

d Motionsin limine. A partymay move the courtfor a ruling in advanceof trial on the
admissionor exclusionof evidence.The court may rule on sucha motionin advance
of trial or may defera decisionon admissibilityuntil the evidenceis offeredat trial.
A motion in limine resolvedby order of recordis sufficient to preserveerrorfor ap
peliate review. Nothing in this rule precludesthe court from reconsideringat trial
anyruling madeon a motionin liniine.

e Palpableerror.A palpableerrorin applying the KentuckyRulesof Evidencewhich
affectsthe substantialrights of a party may be consideredby a trial courton motion
for a new trial or by an appellatecourt on appeal,eventhoughinsufficiently raised
or preservedfor review, and appropriaterelief may be grantedupon a determina
tion that manifestinjusticehasresultedfrom the error.

Rule 103
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HIST: Enacted1990 Ky. Acts ch. 88, sec.3; amended1992 Ky. Acts ch. 324, sec. 1; renum- NOTES
bered7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec.34.

COMMENTARY

PREMISEIPURPOSE:
To advisetrial level courtshearingnew trial or RCr 11.42motionsand all courtson appealof

the conditionsunderwhich error maybe found.Thelanguagedealswith the effect of an erro

neous"ruling" which implies that the judgehad an occasionto rule on a questionof admission

or exclusion.Subsectione dealswith palpableerror.Neitherrule is designedto reacherrors

that do not affect a substantialright" of the complainingparty. GreenRiver Electric Co. v.

Nantz, Ky.App. , 894 S.W.2d643,6451995.

103a

a At minimum to preservean objection an attorneymust say, "I object." If the judge re

questsan explanation,the attorneymustprovide it. Ostensibly,nothingelseis requiredto
preservethe issuefor appellatereview. However, in practice,a motionto strike, a request

for admonitionor a motion for mistrial will berequiredto obtain reversalon appeal.Lewis
v. GrangeMutual, Ky.App., 11 S.W.3d591, 593 2000; Johnsonv. Commonwealth,Ky.,
12 S.W.3d.258,261 1999.

b If the objected-to evidenceis admissible only for a limited purpose,e.g.,otherbadacts to

show identity, the attorneyshould requesta limiting instruction telling the jury that the
evidencemay notbe usedto concludethat theotheractis evidenceof propensityandthat
the defendantis guilty becauseof this propensity.SeeKRE 105.

c If evidenceis excluded,the attorneymustdemandan avowal in testimonyformat with the
witnessmaking specific statements.This canbe narrativein form, although questionsand
answersare the more usual practice.Otherwise,the reviewing court will not know what
was excludedandwhy it was importantfor the jury to hear it. Partin v. Commonwealth,
Ky., 918 S.W.2d219 1996;Commonwealthv. Ferrell, Ky., 17 S.W.3d,520,523 2000.

d Failure to objectat all is almostalwaysfatal to successon appealor review.The Supreme
Courtis saying,in opinion afteropinion, that it is not going to botherwith appellateissues
in which the questionwas not raisedat the trial level, e.g.,Robersonv. Commonwealth,
Ky., 913 S.W.2d310 1994;Justicev. Commonwealth,Ky., 987 S.W.3d306,316 1998.
The federalcourtsparaphrasethe gospelsayingabout a camelpassingthroughthe eyeof
a needlewhen referring to the chancesof successon a preservedevidenceissue. The
readermay thaw her own conclusionsabout the chancesof successfor an unpreserved
issue.

e No objection is requiredwhen a judge or juror testifiesat trial. [KRE 605; 606]. Late ob
jections are allowed when the judge calls a witness [KRE 614dJor a juror asks a ques
tion and the lawyer cannotmake an objectionbeforeit is answered.[KItE 614d]. If a
judgetakesjudicial notice beforean objectioncanbe made,KRE 201eallows a belated
objection.

I The literal languageof KRE 103a does not require a contemporaneousobjection.This
certainlymay be implied, and,becauseKItE 103a requiresa timely objectionanddoes
not supersedeRCr9.22, the contemporaneousobjectionrule obviouslystill applies.Davis
v. Commonwealth,Ky., 967 S.W.2d574,578 1998.

g Occasionallythe appellatecourt will addressan issueon appealbecauseit is likely to re
cur on a retrial, e.g., Eldred v. Commonwealth,Ky., 906 S.W.2d 694, 703 1995. The
courtdoesthis to precludeerrorat aretrial that is goingto takeplace for other reasons.

h A nasty trap is describedin Frank v. Commonwealth,Ky., 907 S.W.2d 771 1995 in
which the court ruled that a defendant’sobjectionto the admissionof evidenceis waived
by cross-examinationon the objected-tosubjectmatter.This is anold principle thatseems
to apply only when the court doesnot want to reverse.It reflectsthe "all or nothing" ap
proachof the ancientcommonlaw which requiredtheoreticalconsistencyto thepoint that
it defiedcommonsenseor logic. Theoretically,a party objecting to evidenceshouldpre
serve the issueandwait for vindication on appeal.But this is a wasteof time, moneyand
court resourceswhich KItE 102 counselsagainst.This is also contrary to the approach
court took in OBryanv. Hedgespeth,Ky., 892 S.W.2d571 1995 [SeeComment103d]

Rule 103a
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which tooka pragmaticview of the in limine rule and rejecteda claim that introductionof NOTES
evidencevoided a pretrial in limine ruling. Certainly, at somepoint cross-examinationon

a subjectwill amount to waiver.But a party shouldnot beput in the position of havingto

ignoredamagingevidenceat the cost of waiving theright to laterrelief from the appellate

courts.
1 On appeal,the standardof review is abuseof discretion.Partin v. Commonwealth,Ky.,

918 S.W.2d 219 1996;Estepv. Commonwealth,Ky., 957 S.W.2d 191, 194 1997;Mur

phy v. MontgomeryElevatorCo., Ky.App., 957 S.W.2d, 297, 298 1997; Skimmer/tornv.

Commonwealth,Ky.App., 998 S.W.2d 771, 775 1998. For a denialof a constitutional

right like confrontation,thebeneficiaryof the errormust proveit harmlessbeyondreason

abledoubt. Renfrov. Commonwealth,Ky., 893 S.W.2d795, 797 1995.

Ci In Commonwealthv. English,Ky., 993 S.W.2d941, 945 1999, the courtdefined"abuse

of discretion" as an arbitrary, unreasonableor unfair decisionor one unsupportedby

"soundlegalprinciples.’

103b
PREMISE/PURPOSE:
This rule expressesthe authority of the judge to make the record reflect what actually hap
pened.The rule hasnothing to do with the attorneyunlessthe judge’scommentsare objection

able. Thisrule doesnot authorizean "offer of proof’ by the attorneyas a substitutefor the tes
timony of the avowal witness,although,of course,if a judge will notpermit avowal andwill

permitonly an offer of proof this necessarilywill suffice. [S/toIler v. Commonwealth,Ky., 969
S.W.2d 706,71019981Tammev. Commonwealth,Ky., 973 S.W.2d13, 311998; Common
wealthv. Ferrell, Ky., 17 S.W.2d 520 2000.

103c
PREMISE/PURPOSE:
Along with KRE104c this rule exists to insulatejurors from hearingevidenceof contested
admissibilityuntil the judge hasdecidedwhetherand underwhat limiting instructionsthe jury
can hear it. It is basedon the sensiblebelief that it is easierto keepa jury from hearingim
proper information than it is to come up with an admonitionor an instructionto "unring the
bell" or to try thecaseagainafter mistrial. Again, the policy of economyand fairnessstatedin
KItE 102, 403, and 611 underliesthis rule.
a Use of the phrase"proceedingshall be conducted"placesprimary responsibilityfor insu

lating jurors from improperinformation on the judge, the personresponsiblefor conduct
ing the proceedings.[KItE 611]. So called"side bars,"avowalsor witnessvoir dires obvi
ously should be conductedat the benchin a way that preventsjurors from overhearing.
Whetherthis requireswhisperingor recessof the jury is left up to the judge.

b Attorneyshavean ethical duty to assistthe judge under 5CR 3.130. RPC3.1 generally
prohibits raisingfrivolous issueswhile RPC3.2 requiresreasonableefforts to expeditethe
litigation. RPC3.4e preventsa lawyer from alluding to any matternot reasonablyrele
vant or believedto be supportedby admissibleevidence.More specifically, RPC3.4c
prohibitsdisobedienceto court rules exceptthroughopenand clear refusalwhile RPC3.5
a prohibits any attempt to influenceajuror throughmeansprohibitedby law.

c Thisrule presumestheparticipationof attorneyswho know their ethicaldutiesanddo not
engagein cheaptricks. Thejudge has a legal duty underARE611a and an ethicalduty
underSCR4.3003A3 and4 to hearargumentson the admissibilityof evidence.Be
causeadmissibility is a legal question,the jurors do not needto know aboutit.

103d
PREMISE/PURPOSE:
Anothereconomicalfeatureof the rules is the provisionfor pretrial determinationof admissi
bility questions.Kentucky’s rulediffers from othersbecauseundermost circumstancesthe pre
trial ruling is binding throughouttrial andpreservesthe issuefor appealwithout the necessity
of a contemporaneousobjection.Useof the in limine motion lowers the dangerof inadvertent
violation of KItE 103c or 104c and, becausethe partiesknow what will and will not come
in, allows a more definitecommitmentto trial strategybeforethe trial begins.
a The proceduralrequirementsmustbe followed. If the motiondoesnotresult in an "order

Rule 103d
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of record" the issue is not preservedand the objecting party must objectwhen the prob-
NOTES

lematic evidenceis introduced at trial. Excludedevidencerequires an avowal that com

plies with KItE 103a2. An "order of record" is a written order signedby the judge and

enteredby the clerk. [CR 581; RCR 13.04].

b The rulecanbeusedto try to exclude evidenceof prior actsor convictions [KRE 404b;

609], to testthe foundationunder KItE 804; to questionthe qualificationsof an expert

[KRE 702], to examineauthenticity [KR.E 901] or to deal with best evidenceor summary

questions.[KItE 1004; 1006].
c An unsuccessfulpretrial motionfor severanceunderRCr 9.16must berenewedwhenthe

prejudice of joint trial becomesevident.Becausethis motion is often closely associated

with questionsof admissibilityof evidenceas to one or more co-defendants,it is probably

well to renewthe evidenceobjectionat thesametime.

d In Tuckerv. Commonwealth,Ky., 916S.W.2d 181, 183 1996, the SupremeCourt stated

its policy that "an objectionmadeprior to trial will notbetreatedin the Appellate Courtas

raising any question for review which is not strictly within the scopeof the objection

made,both as to the matterobjectedto and as to the groundsof theobjection. It mustap

pearthat thequestionwas fairly broughtto the attentionof the trial court."

e However, in O’Bryan v. Hedgespeth,Ky., 892 S.W.2d571, 574 1995 the court held that

if evidenceis excludedby a pretrial in limine order,a party may still go forward with evi

denceto avoidbeing put in a badlight beforethejury. The court held that the issuewould

bepreservedunderthosecircumstances.

103e
PREMISE/PURPOSE:
The function of all appellatecourts is to review the record generatedin the lower court.

[Kentucky Constitution,Section115]. The SupremeCourthasan additional administrativeau
thority [Section1102] which authorizesit to takecorrectiveaction to assuretheorderly and
effectiveadministrationof justice.KItE 102 posits discoveryof truth andjust dispositionof
thecaseasthe goals of the evidencerules. Reviewingcourtsneeda wayto dealwith error of
recordthat clearly affectedthe casein a waythat cannotbe tolerated.KItE 103e is the evi
dencerule that providesthe meansto do so.
a In Perdue v. Commonwealth,Ky., 916 S.W.2d 148, 157 1995, the SupremeCourt ob

servedthat wheretherewas no objection to the introduction of evidenceor where the ob
jectionwas insufficient, "to requireexclusionwithout an objection,we would haveto con
clude as a matterof law that therewere no factsor circumstanceswhich would havejusti
fied admissionof the evidence."

b Tucker v. Commonwealth,Ky., 916 S.W.2d 181, 183 1996 held that if the recordshows
that counselwas awareof an issueand failed to requestappropriaterelief on a timely ba
sis, the matterwould notbeconsideredon appealas plain error.

c A different rule obtains in deathpenalty cases.The SupremeCourt uses a threepart
analysiswhich askswhether error wascommitted,whethertherewas a reasonablejustifi
cation for failure to object,including trial tacticalreasons,and,regardlessof justification
for failure to object, whetherthe error was so prejudicial that in its absencethe defendant
might not havebeen found guilty or sentencedto death.Perdue,916 S.W.2d 148, 154
1995.

Rule 104 Preliminaryquestions.

a Questionsof admissibility generally. Preliminaryquestionsconcerning the qualifica
tion of a person to be a witness, the existenceof a privilege, or the admissibility of
evidenceshall be determinedby the court,subjectto the provisionsof subdivisionb
of this nile. In making its determination it is not bound by the rules of evidenceex
cept those with respectto privileges.

b Relevancy conditionedon fact. When the relevancy of evidence dependsupon the ful
fillment of a condition of fact, the court shall admit it upon, or subjectto, the intro
duction of evidence sufficient to support a finding of the fulfillment of the condition.

c Hearing of jury. Hearings on the admissibilityof confessionsor the fruits of searches
conducted under color of law shall in all cases be conducted out of the hearingof the
jury. Hearings on other preliminarymattersshall be so conducted when the interests

Rule 104
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of justice require, or when an accused is a witness and so requests. NOTES
d Testimony by accused. The accused does not, by testifying upon a preliminary mat

ter, become subject to cross-examination as to other issuesin the case.

e Weight and credibifity. This rule does not limit the right of a party to introduce be

fore the jury evidence relevant to weight or credibility, including evidence of bias,

interest, or prejudice.

HIST: Enacted1990 Ky. Acts ch. 88, sec. 4; amended1992 Ky. Acts ch. 324, sec.2; renum

bered7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec.34.

COMMENTARY

PREMISE/PURPOSE:
This subsectionidentifies the judge as the personwho will makethe determinationas to ad

missionor exclusion of evidencein any proceeding.Becausethe decisionto admit is not dis

positiveof the weightor credibility that the jurors might give to the evidence,the judgeis not

bound by the rules of evidenceexcept as to privileged information. Turner v. Commonwealth,

Ky., 5 S.W.3d 119, 123 1999; White v. Commonwealth,Ky., 5 S.W.3d 140, 142 1999. Al

though the judge is not requiredto follow the rules of evidence,Section2 of the Kentucky

Constitution requiresat minimum that the evidencebe reliableenoughthat a rationalperson

could makea decisionbasedupon it.

104a

a Thejudge’s exemptionfrom the rules of evidenceis alsorestatedin KItE 1 101d1.
b A judge decidesadmissibility or qualificationsof a witnessunder a preponderancestan

dard. [Commentary,p.7]. Relying on Bourjailly v. U.S.,483 U.S. 171 1987, the drafters

stated that the languagewas susceptibleto a constructionrequiring preponderance.Law

son’s Handbookmaintainsthatpreponderanceis the right standard,i.e., that the item more
likely thannot is what it is claimedto be, that the witnessmore likely than not is qualified

to expressanopinion.
c Thedeterminationof consentto searchin a suppressionhearingis a preliminaryquestionof

factto be decidedby thejudge. Talbottv. Commonwealth,Ky., 968 S.W.2d76, 82 1998.

d The determinationof reliability in a Daubert hearingis a preliminaryquestionof factnot
bindingon the jury. Johnsonv. Commonwealth,Ky., 12 S.W.2d258, 262 1999.

104b
PREMISE/PURPOSE:
The proceduralaspectof this rule works togetherwith KItE 611a to allow thejudge flexibil
ity in the presentationof evidencewhere witness schedulespreventa logical sequencethat
would showtherelevanceof particulartestimonyor evidence.Essentially,the judge allows the
evidenceon theproponent’spromisethat all will becomeclear later. A more substantiveappli
cation arises in instanceswherejurors must find the existenceof onefact beforeanotherfact is
relevant.An often-citedexampleof this applicationis the situationin which the jury mustbe
lieve that propertywas stolenbeforethe secondinference,commissionof a prior badact, theft,
occurred.Huddlestonv. U.S.,485 U.S. 681, 690 1988. Thejudgedecideswhetherjurorsrea
sonablycouldbelieve the first fact eitheruponproof introducedby the proponentor the prom
ise that suchproofis forthcoming.
a Failure to ‘connectup" the evidenceis groundsfor an instruction to disregardthe testi

mony presentedsubjectto fulfillment of the condition, or perhapsevena mistrial. How
ever,KItE 103a1 placesthe burdenof making a motion to strike on theopponentof the
evidence.Unlesstheopponentacts, thejury may considersuchevidencefor any purpose.

b KItE 104b issuesare particularly susceptibleto KItE 403 and611a2 objectionsfor
needlessconsumptionof time and potential to confuseor misleadthe jury. Thejudgemay
allow disjointed presentationof evidencebut is not required to do so to suit the conven
ience of thepartiesor witnesses.

104c
PREMISE/PURPOSE:
While KRE103c covers all aspectsof ajury trial, KItE 104c dealsspecifically with argu- Rule104c
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mentsand hearingsabouttheadmissionor exclusionof evidence.Thesameethicalconsidera- NOTES
tions governboth situations.The decisionto excusethe jury while argumentsare going on is

left to the judge except in casesinvolving suppressionof confessionsor the products of

searchesandseizuresor in which the defendanttestifiesand asksfor exclusion.

a PretrialmotionsunderRCr 9.78 andKItE 103d caneliminate many of the occasionsin

which this rulemight beinvoked.
b It is importantto realize that this rule appliesto anything from a full-blown suppression

hearingto a routine hearsayobjection.Therule says "out of the hearingof the jury," not

out of its presence.In theory, therefore,exceptfor the threerequired instances,a judge

canhearargumentandevidenceaboutthe admissibilityof evidencein opencourtwith the

jurors observingandwonderingwhat the arguingis all about. In practice,mostjudgesre

quire argumentat thebenchaboutanypreliminaryissue.

c Thisrule allows thejudge to hearevidenceof the qualificationsof an expertwitnessin the

presenceof the jury or in a voir dire hearingfrom which the jury is excluded.If the wit

nessis a statepolice laboratorychemistwith whosecredentialsthe judge is familiar, there

is probablynot much dangerof jury contaminationbecausethe witness is quite likely to

be qualified. Conversely,a psychologisttalking about a little known theory that explains

an obscurepoint of thecaseshouldnot beheardby the jury until both the witnessand the

theoryare deemedadmissible.

104d
PREMISE/PURPOSE:
This rule permits a defendantto testify on the limited issueof admissibilityof evidencewith
out being subjectedto cross-examinationon othersubjectswhich is authorizedby KItE 611b.
It does not govern lateruseof that testimony,but by limiting the subjectmatter of the testi
mony to the facts bearingon admissibilityof evidence,the rule leavesto the defendanthow
much exposureto lateruseof his statementshe wishes to face. Later use of the statementfor
substantivepurposesis preventedby considerationsof relevancyratherthan by any protection
found in this rule.
a FederalConstitutionalprecedentforbids the use of the defendant’ssuppressionhearing

testimony as part of the Commonwealth’scase in chiefbut it may be used as impeach
ment/rebuttaltestimony if the defendanttestifies inconsistentlyat trial. Harris v. New
York, 401 U.S. 222,224 1971; Simmonsv. U.S., 390 U.S. 377, 393 1968.

b In a non-suppressioncase,e.g., child witnesscompetency,KItE 801A would allow intro
duction of the defendant’spreliminaryhearingtestimony if he testifies inconsistentlyat
trial becausethe out of court statementwould be "offered against" the defendantand
thereforenot subject to exclusion as hearsay.The importanceof limiting defendanttesti
monyat preliminaryhearingsis apparent.

c Thepreliminary testimonyof a defendantat a non-suppressionhearingmight also be ad
missibleunderKItE 804a1 and 804b1 but for the limitation on crossexamination
and the limited natureof the testimonybecausethis precludesa finding that the defendant
had an opportunityandsimilarmotive to developthe testimonyby direct, crossor redirect
examination.

d In any case,the rule of completenessSeeKItE 106 and611a, might allow introduction
of thesepreliminary statementsif the defendantselectivelytestifies in a way that might
misleadthejury.

104e
PREMISE/PURPOSE:
This rule precludesuseof pretrial or preliminaryjudicial rulings on the admissibilityof evi
denceto limit attackson the weight or credibility of evidenceor on the witnessespresenting
evidence.The last phrasereferringto bias,interestor prejudice was addedto the federallan
guageto insure that a party has the opportunity fully to confront the casepresentedagainst
him. Therule works in favor of any party. Commonwealthv. Hall, Ky.App., 4 S.W.3d30, 33
1999.
a In a sense,this rule is not necessarywhen the defendant’sout of court confessionis intro

ducedagainsthim at trial. While the federalrule says that the confessionis not hearsay,
KItE SO1Ab1 says only that it is not excludedby the hearsayrule. The confessionis

Rule104e
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still hearsay[KItE 801c] and thereforesubjectto all the methodsof attackauthorizedby NOTES
KItE 806.

b The lastphrasemight better havebeenintroducedaspart of Article 6, but, regardlessof its

position,it guaranteestheright to showbias, interestor prejudiceasto any witness within

the generalframeworkof KRE 401-403.

c Keep in mind that the languageonly clarifies the limited effect of the judge’spreliminary

decisionto admit or excludeunderARE 104a or I’. It doesnotprescribethe meansby

which bias,interestor prejudice are to be shown. Somemethodsare prescribedin KItE

608, 609 and 613. Someare not. KItE 607 is an openrule that doesnot limit the ways in

which impeachmentcan be accomplished.Therefore,common law decisions such as

Adcockv. Commonwealth,Ky., 702 S.W.2d440 1986havenotbeensuperseded.

d Of course,any impeachmentcanopenthe door to rebuttalevidence.[ARE 106; 801Aa

2fl. Thetype and scopeof impeachmentrequirescarefulconsideration.

Rule 105 Limited admissibility.

a Whenevidencewhich is admissibleas to one1 party or for one1 purposebut not
admissibleas to anotherparty or for anotherpurposeis admitted,the court, upon

request,shall restrictthe evidenceto its properscopeandadmonishthejury accord
ingly. In the absenceof such a request,the admission of the evidenceby the trial
judge without limitation shallnot be a groundfor complaint on appeal,except under
the palpableerror rule.

b When evidencedescribed in subdivision a above is excluded, such exclusion shall
not be a ground for complaint on appeal, except under the palpable error rule,
unless the proponent expresslyoffers the evidencefor its proper purposeor limits
the offer of proof to the party againstwhom the evidenceis properly admissible.

HIST: Enacted 1990 Ky. Acts ch. 88, sec.5; renumbered 7/1/92 pursuant to 1992 Ky. Acts
ch. 324, sec.34.

COMMENTARY
PREMISE/PURPOSE:
One of the fundamentalpremisesof the rules is that evidenceof dubiousvalue may safelybe
presentedto the jury if the judge gives thejury a clear instructionasto the properand limited
useof the evidence.This rule setsthe mechanismfor requestinglimiting instructionsand ex
plainsthe consequencesof failing to askfor instructions.
a The first sentenceis a directive to the judge to determinethe limits of evidencein cases

where it is admissibleas to somebut not all partiesor admissibleonly for somelimited
purpose.

b Everyonethinks immediatelyabout "the" admonition, the limiting instructionthat maybe
given after a partyhas impeacheda witnessby proofof a prior felony conviction pursuant
to KItE 609. But this is very limited conceptionof the applicability and importanceof this
rule.
1 An admonition is presumedto cure most problems that arise at trial. Mills v. Com

monwealth,Ky., 996 S.W.2d473, 485 1999.The partyclaiming otherwisemust re
but this presumption.

2 The guidingprinciple is whethersensible,fair-mindedjurors canbe expectedto fol
low the admonition. Justicev. Commonwealth,Ky., 987 S.W.2d 306, 314 1998.

3 Theappellatecourtsdefer to the trial judge’s decisionson theneedto give an admoni
tion and its contents,if given. Bazev. Commonwealth,Ky., 965 S.W.3d 817, 821
1997; Tammev. Comnwnwealth,Ky., 973 S.W.2d13, 27 1998.

c In manyjurisdictions,thecourtshaveheld that anappropriatelimiting instructionmust be
given when other actsevidenceunder Rule 404b has beenintroduced. U.S. v. Merri
weather,78 F.3d 1070, 1077 6th Cir. 1996. Bell v. Commonwealth,Ky., 875 S.W.2d
882, 890 1994 strongly suggeststhat a limiting instruction will be required in most
cases.Bell doesnot mandatesuchinstructionsin every casehowever.

d In non-testifyingco-defendantjoint trials, thereis a questionasto whetheran admonition
will preventprejudice.The commonresponseto the questionis statedin Richardsonv.
Marsh, 481 U.S. 200 1987 wherethe court wrotethat it did notknow if admonitions

Rule 105
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workedbut that it pretty much wasrequiredto hopeso.
. NOTES

e A limiting instructionto the jury has two effects: 1 the jury might actuallyusethe em

dencefor its properpurpose;and2 the prosecutorwill notbe allowed to misusethe evi

dencein closingargument.
f The Commentarystates that this rule will often be usedin conjunction with KItE 403

which requires a balancingof the dangerof jury misuseof evidenceand its probative

value. ARE 403 analysisrequiresconsiderationof the effectivenessof a hnuting instruc

tion aspart of the balancingprocess.
g The secondsentenceof KItE 105a continuesthe common law prmciple that unobject

ed-toevidenceis admissiblefor any purpose.In the absenceof a requestfor admomtion,

the appellatecourtswill not considera claim of improperuseon appealunless it risesto

the level of palpableerroras describedin KItE 103e.
h If limited purposeevidenceis excluded, the appellatecourts will not review a claim of

errorunlessthe proponenthasexpresslystatedthe limited purposefor which the evidence

wasto beentered,subjectonly to palpableerrorreview underKItE 103e.

Rule 106 Remainderof or relatedwritingsor recordedstatements.

When a writing or recorded statement or part thereof is introduced by a party, an ad
verseparty may requirethe introduction at that lime of any other part or any other writ
ing or recorded statementwhich ought in fairness to be consideredcontemporaneously
with it.

HIST: Enacted 1990 Ky. Acts ch. 88, sec. 6; renumbered 7/1/92 pursuant to 1992 Ky. Acts
ch. 324, sec. 34.

COMMENTARY
PREMISE/PURPOSE:
Readliterally, this is a proceduralrule which explicitly allowsvarianceof the order of presen
tation of evidencewhere writings or recordedstatementsare presentedduring a party’s case.
Thejudgecould,underKItE 611 a, permit interruptionof the party’s presentationof evidence
or the adverseparty could deal with the statementor documenton cross-examination.[KItE
611b]. This rule recognizesthat the proper time for dealingwith the documentor recorded
statementis when the witness is on the stand,not later on cross-examinationor recall. This
rulegives the adverseparty,ratherthanthe judge, the right to choosewhentheotherpartsof a
statementor documentwill be dealt with. Slavenv. Convnonwealth,Ky., 962 S.W.2d845, 858
1997.
a For tacticalreasons,a lawyermay well chooseto interruptthe Commonwealth’spresenta

tion of evidencethrougha documentor tape/videorecording to point outnon-inculpatory
parts,althoughthis choice is a tacticalratherthan a legal decision.

b The key to determiningwhether "completeness"requiresinterruption is whether"in fair
ness"otherparts of the statementor any otherwriting or recordedstatementshouldbe in
troducedat this point. The ideais keepthe jury from being misled.

c Any otherwriting or recordedstatementcanbeusedunderthis rule. This meansthat if the
defendanthas two other confessionsthat haveexculpatoryparts theycanbeintroducedin
the middle of the prosecutor’scaseso that the jury doesnotget the wrongimpression.

d This can be done even if other witnessesmust be called to introducethese writings or
statements.

e The rule is limited to writingsor recordedstatements.It does not of its own termspermit
introductionofunrecordedstatements.However, somecourts,relying on Rule611a lan
guageor the commonlawsaythat ajudgecanlet in oral statementsat this point as well. U.
S. v. Haddad,10 F.3d 1252 7th Cir. 1993; U.S. v. Lewis,954 F.2d 1386 7th Cir. 1992;
U.S. v. Pierce,781 F.2d 329 2ndCir. 1986.

1 Theadmissionof oral statementsarisesfrom thebeliefthat fairnessrequirespromptrebut
tal if a party "opens the door" SeeKItE 403, raising the possibility of misleadingthe
ju

g Under any circumstances,other written, recordedor oral statementsare admitted only to
explainor put in contextthe statementsreliedupon by the proponent.

Ii Thereis still somedebateasto whethera partymay useotherwiseinadmissibleevidence
Rule 106
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to explainthe other written, recordedor oral statementsor writings.
. NOTES

i Somecourtslimit suchevidenceto situationswhereit is necessaryto put theomittedpart

in context, to avoid misleadingthe jury, or to assurea fair understandingof the evidence.

U.S. v. Soures,736 F.2d87 3rd Cir. 1984.
j If a party hasput inadmissibleevidencebeforethe jury, the opposingparty is entitled to

rebut, evenby using inadmissibleevidence.U.S. v. Beverly,5 F.3d633 2nd Cir. 1993.

k Becauseintroductionof evidenceunderKRE 106 canbe so complicatedandcanlead to

introductionof otherwiseinadmissibleevidence,in many casesthe smartmove is to ex

clude a writing or recordedstatementin the first place. KItE 403; U.S. v. Lefevour, 798
F.2d977 7thCir. 1986.

I If evidenceis to be admittedunderthis rule, an admonitionas to its usealmostcertainly

will be needed.[KRE 105J.

Rule 107 Miscellaneousprovisions.

a Paroleevidence,The provisionsof the Kentucky Rulesof Evidenceshall not operate
to repeal,modify, or affect the parol evidencerule.

b Effective date. The Kentucky Rulesof Evidence shall take effect on the first day of
July, 1992.They shall apply to all civil and criminal actions andproceedingsorigi
nally brought on for trial upon or after that dateandto pretrial motionsor matters
originally presentedto the trial court for decisionupon or after that date if a deter
mination of suchmotionsor mattersrequiresan application of evidenceprinciples;
provided, however, that no evidenceshall be admittedagainst a criminal defendant
in proof of a crime committedprior to July 1, 1992,unless that evidencewould have
been admissible under evidenceprinciples In existenceprior to the adoption of these
rules.

HIST: Enacted1990 Ky. Acts ch. 88, sec. 7; renumbered7/1/92 pursuantto 1992 Ky. Acts
ch. 324, sec. 34.

COMMENTARY
a Paroleevidenceis not much of a considerationin criminal casesexceptwhere written or

oral contractsmight come up in fraud or theft cases.The Commentarynotesthat the pa
role evidencerule is not really a rule of evidence,but is rathera determinationby the leg
islaturethat a contractwould notbe useful if it was subjectedto oralmodificationsoccur
ring afterexecution. [Commentary,p. 121.

b After July 1, 1992, subsectionb would be of interestprimarily to personsfacing retrial.
The rule is that any trial or proceedingthat beganon or after July 1, 1992 is supposedto
follow the Rulesof Evidence.For offensescommittedbeforeJuly 1, 1992, the defendant
has the optionto follow older rules of evidenceif evidenceadmissibleunderthe newrules
would not havebeenadmissibleunderthe old law. [e.g., mostKRE804b exceptions].
Any appealof a casetried underthepreviouscommonlaw evidencerules will be decided
on that basis. Any retrials of cases originally prosecutedor begunbefore July 1, 1992
mustbe consideredunderthe previousevidencelaw.

c The policy of the SupremeCourt is to apply the more advantageouslaw to the criminal
defendant.Tammev. Commonwealth,Ky., 973 S.W.2d 13, 22 1998. .

J. David Niehaus
DeputyAppellateDefender

JeffersonDistrict PublicDefenderOffice
200 Civic Plaza

Louisville, KY 40202
Tel: 502 574-3800;Fax: 502 574-4052
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Article II:
Judic1i ticeI]

- NOTES

Rule 201 JudIcialNotice of AdjudicativeFacts.

a Scopeof rule. This rule governsonly judicial notice of adjudicativefacts.

b Kinds of facts.A Judiciallynoticedfactmustbe onenot subjectto reasonabledispute

in that It is either:
1 Generallyknown within the county from which the jurors aredrawn, or, in a

nonjurymatter,thecountyIn which thevenueof theactionis fixed; or

2 Capableof accurateand ready determination by resort to sourceswhoseaccu

racy cannotreasonablybe questioned.
c Whendiscretionary.A court may takejudicial notice,whetherrequestedor not.

d Whenmandatory.A court shall takejudicial notice if requestedby a party andsup
plied with the necessaryinformation.

e Opportunityto beheard.A party is entitled upon timely requestto an opportunityto

be heardas to the proprietyof taking judicial noticeand the tenor of the matterno
ticed.In the absenceof prior notification,the requestmaybe madeafterjudicial no
tice hasbeentaken.

I’ Time of taking notice. Judicialnoticemay betakenat anystageof the proceeding.
g Instructingthe jury. The court shall instruct thejury to acceptasconclusiveany fact

judicially noticed.

1-lIST: Enacted1990 Ky. Acts ch. 88, sec. 8; renumbered7/1/92pursuantto 1992Ky. Acts
ch. 324, sec.34.

COMMENTARY
PURPOSE/PREMISE:
Somefacts areso obviouslytruethat it is a wasteof time to introduceevidenceor witnessesto
establishthem and a perversionof the trial processto allow cross examinationto try to dis
provethem. This ruledealswith factsrelevantto issuesin a particularcase.Although it is still
commonfor judgesto "take notice"of lawsandregulations,they do not do so underthis rule.
a TheCommentarysaysthose"adjudicativefacts"spokenof in subsectiona arethosethat

must be provedformally becausethey are partof the controversybeing tried, bearingon
who performedtheactsandthe actors’culpablementalstate.

b It is importantto note thatRule 201 doesnot governrecognitionof law. The existenceof
and the subjectmatterof regulationsarenoticedpursuantto KRS13A.0902.Currentstat
utesarenoticedunderKItS7.1383.SupersededstatutesandcodesarenoticedunderKItS
447.030.

c Subsection1, the time of taking notice,exceptsRule 201 fromthe limitationson applica
bility setout in KItE 1101d.Any courtincluding an appellatecourtcan,at anytime, take
judicial notice under this rule. Newburg v. Jent, Ky.App., 867 S.W.2d 207 1993. The
Commentarysuggeststhat appellatecourtsshouldbe reluctantto takenotice on appealif a
requestfor notice wasnot made at the trial level. This is not what the languageof the rule
says.A party may, by its actions,waive its right to ask for judicial notice or may be es
topped from requestingnotice in certain situations,but this is related to the requesting
party’s misconduct,not the rule language.Courts shouldnotreadrequirementsor policies
into a ruleunlessthelanguageof therule will supportthem. Noticeis takenbecausea fact
is indisputablytrue, notbecauseit was raisedat the earliestpossiblemoment.
1 Recently,the appellatecourts have takennotice of teenagedrinking, Commonwealth

v. Howard,Ky., 969 S.W.2d700,705 1998, the purposeof seatheltsin automobiles,
Laughlin v. Lamkin, Ky.App., 979 S.W.2d 121, 125 1998, the factsstatedin a Bill
of Particulars,Jacksonv. Commonwealth,Ky., 3 S.W.3d 718, 719 1999, and the
reliability of certainforms of expert/scientificevidence.Johnsonv. Commonwealth,
Ky., 12 S.W.3d258,261-2621999.

2 In Samplesv. Commonwealth,Ky., 983 S.W.2d 151, 153 1998, the courtrefusedto
takenoticeof a documentnot includedin the recordon appeal.The courtheld that the
documentcouldnotbe authenticatedotherwise.

Rule201
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d A fact is "not subject to reasonabledispute" if it is generally known in the county from
NOTES

which the jury is summonedor if it is capableof accurateand ready determinationby re

sort to sourceswhose accuracycannotreasonablybe questioned.Thejudge’s personal
knowledgeis not an officially recognizedbasis for judicial notice but it will be a con

scious or unconsciousfactor in the judge’s determinationof whether a fact is generally

known in acounty.
e The languageof the rule requiresa high level of certaintyalthoughtherule does not de

mand theexclusionof anypossibility of error.
I To encourageuseof the rule, Subsectiond requiresthe judge to takenotice upon request

of a party that presentssufficient informationupon which to make the determinationre

quired by Subsectionb.
g Thejudge can takenotice on her own motion, whetheraskedto or not. KRE 611 a in

structsthe judgeto regulatethe presentationof evidenceto makeit effectivefor the ascer
tainmentof the truth and to avoid needlessconsumptionof time. Judicialnotice of a fact
certainlyachievesthesepurposes.However, the judge mustavoid any appearanceof sup
portingone side overthe other.KItE 605; 614 a & bJ

h Subsectiong providesthat if the judge takesnotice of a fact shemust instructthe jury to
acceptit as conclusivelyestablished.Thus,if the judge noticesthe factthat Frankfort is in
FranidinCounty,the judge must also instructthe jury that it cannotrefuseto find this fact.
The rule doesnot say whetherthis advice is to be in the form of an oraladmonitionfrom
the bench or a written instructiongiven along with other instructionsat the end of trial.
Thereis a realquestionabout the constitutionalityof this subsectionin light of the preser
vation of the ancientmode of jury trial by Section 7 of the Kentucky Constitution. In
criminal casesliterally every elementof the case,i.e., identityof the actor, venueandele
mentsof the offense,mustbe proved true beyonda reasonabledoubt and only the jury
canmakethesefindings. [RCr 8.22] However, in eight yearstherehas beenno reported
problemwith this subsectionand theproblemmay be more theoretical than real.

i Becausethe fact noticedis conclusive,the adverseparty is not allowedto introducecon
tradictory evidence.A party facing this situation is entitled to be heard upon timely re
quest.Judicial notice is addressedto thejudge as a preliminary issue of admissibilityof
evidenceand thereforethe judge is entitledto rely on anyreliableinformationto makethe
determination.Fairnessto the adverseparty suggeststhat a requestfor judicial notice is
madebeforetrial but this is not a requirement.S

J. David Niehaus
DeputyAppellateDefender

JeffersonDistrict Public DefenderOffice
200 Civic Plaza

Louisville, KY 40202
Tel: 502 574-3800;Fax: 502 574-4052

Rule 201

wmmmwmmmmrnm
The ideal conditionwould be,I admit, that men should beright by instinct; but
sincewe arelikely to go astray,the reasonablething is to learnfrom thosewho canteach.

-- Sophocles, I
Antigone1. 729Ode
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NOTESArticle Ill
Presumptionsin Civil Actions and Proceedings

Rule 301 Presumptionsin generalin civil actionsandproceedings.

In all civil actions and proceedingswhen not otherwiseprovided for by statuteor by
these rules,a presumptionimposeson the partyagainstwhom It is directed the burden of
going forward with evidence to rebut or meet the presumption, but doesnot shift to such
party the burden of proof in the sense of the risk of nonpersuaslon,which remains
throughout the trial upon the party on whom it wasoriginally cast.

HIST: Enacted1990 Ky. Acts ch. 88,sec. 9; renumbered7/1/92pursuantto 1992Ky. Acts
ch. 324,sec. 34.

Rule302 Applicability of federal law or
thelaw of otherstatesIn civil actionsandproceedings.

In civil actionsandproceedings,the effect of a presumptionrespectinga fact which is an
elementof a claim or defenseas to which the federallaw or the law of anotherstatesup
plies the rule of decisionis determinedin accordancewith federallaw or the law of the
other state.

HIST: Enacted1990 Ky. Acts ch. 88, sec. 10; renumbered7/1/92pursuantto 1992Ky. Acts
ch. 324,sec. 34.

COMMENTARY TO 301 & 302

PURPOSE/PREMISE:
The due processclauseof the 14th amendmentprohibits shifting anyportion of the burdenof
proof from theprosecutionto thedefense.KItS500.0701& 3 assigntheburdenof proof of
persuasionto the Commonwealthon every elementof the caseexceptfor certainmistakede
fensesand insanity. Grimesv. McAnuley, Ky., 957 S.W.2d223, 231 1997. Theserules deal
only with civil actions and thereforedo notaffect criminal practice.

I. David Niehaus
Deputy PublicDefender

JeffersonDistrict Public DefenderOffice
200 Civic Plaza

Louisville, KY 40202
Tel: 502 574-3800;Fax:502 5744052

Rule301/302
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Article IV: Relevancyand Related Subjects NOTES

Rule 401 Definition of "relevantevidence."

"Relevant evidence" meansevidencehaving any tendency to make the existenceof any
fact that is of consequence to the determination of the actionmore probable or lessprob
able than it would be without the evidence.

Rule402 Generalruleof relevancy.

All relevant evidence is admissible,except as otherwiseprovided by the Constitutions of
the United States and the Commonwealth of Kentucky, by Acts of the GeneralAssembly
of the Commonwealthof Kentucky,by these rules, or by otherrulesadoptedby the Su
preme Court of Kentucky. Evidence which is not relevant is not admissible.

Rule 403 Exclusion of relevant evidence
on groundsof prejudice, confusion, or wasteof time.

Although relevant, evidencemay be excluded if its probative valueis substantially out.
weighedby the danger of undueprejudice, confusion of the issues, or misleadingthe
jury, or by considerationsof undue delay, or needless presentation of cumulative evi
dence.

COMMENTARY

PURPOSE/PREMISE:
Thesethreerules are usually consideredtogetherand are, along with KRE 601 and602, the
fundamentalprinciples by which the admissibility of evidenceis determined. If evidenceis
not relevant,it is notadmissible. If it is not admissible,it is unnecessaryto considerany other
objectionto the evidence. [KRE 402]. If evidenceis relevant,the judge still hasauthority pur
suantto KRE 403 and611a to excludeit if the jury is likely to be misledor confusedto the
point that it might decidethe caseon improper grounds. Relevancyis the first questionto ask
in everyproblemof evidenceanalysis.

Together,KRE401,402,403,and 501 requiring everyperson to appearas a witnessandpro
duce evidenceunless excusedby law evince a clearpreferencefor productionand admission
of evidencethat canhelp producea fair andaccuratedeterminationof factual issues. This is
theguiding principlein decidingwhetherto admit or excludeevidence.

More about Rule 401

Evidenceis relevantif it has any tendencyto makea fact "of consequence"to the determina
tion of the casemore or less probablethan it would be without the evidence.Kroger Co. v.
Willgruber, Ky., 920 S.W.2d 61,67 1996. If the evidenceis a "link in thechain" of proof, it
is relevant.Turner v. Commonwealth,Ky., 914 S.W.2d343, 346 1996. Relevancyis estab
lishedby anyshowingof probativeness,howeverslight. Springerv. Commonwealth,Ky., 998
S.W.2d439, 4491999. Relevantevidencemaytend to provean elementof the offense,or to
disprovea defense.Springerv. Commonwealth,Ky., 998 S.W.2d439,449 1999.

MoreaboutRule 402

If evidenceis relevant,it is admissible,subjectto otherpolicies establishedby federalandstate
courts,statutes,or courtrules. Relevantevidencecanbe excludedfor a numberof public pol
icy reasonsrangingfrom the constitutionalexclusionaryrule to administrativerules like RCr
7.249 allowing exclusionof evidencenot producedin discovery.

If evidenceis irrelevant, it is inadmissiblewithout exceptionbecauseevidencethat hasno tent
dencyto establishor disprovea pointof a casehasno reasonto be presented.KRE 106 is no
exception,becausethe remainderof a writing or recording may tend to explain or rebut the
partputon by the adverseparty.

Rule401
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More about Rule 403 NOTES

In Partin v. Commonwealth,Ky., 918 S.W.2d219, 222 1996, the SupremeCourt adopted

RobertLawson’s methodfor determiningwhetherrelevantevidenceshouldbe excludedunder

K.RE 403:

* Assessprobativevalueof evidence;

* Assessharmfuleffects of evidence;and

* Determinewhetherprejudicesubstantiallyoutweighsprobativevalue.

Prejudicedefined
The legitimateprobativeforce of the evidencedoes not count as prejudice. You must show

harmful effectsaboveand beyondany legitimateprobativevalue. [Partin, p. 223].

Availability of other evidence
The availability of other means to provethe samepoint weighs againstadmission. U.S. v.
Mqrriweather, 78 F.3d 1070, 1077 6th Cr. 1996. Similarly, a judge may exclude on the

groundthat the proposedevidenceis cumulative,that is, the samepoint has beenestablished

throughintroductionof other evidence.F.B. Ins. Co. v. Jones,Ky. App., 864 S.W.2d929, 930
1993.

Effect of limiting instruction
However, in all KRE 403 cases,the judgemust considerthat a limiting instructionKRE 1051
may temperanticipatedprejudice. U.S. v. Itch, 895 F.Supp.582 S.D. N.Y. 1995. If the in
struction is unlikely to confinethe evidenceto its properuse, the judge may exclude the evi

denceentirely.

It will taketoo much time, it’s collateral
The timeit will taketo developthe evidenceand the likelihood that it will leadthe jury off to
collateral issuesare legitimate reasonsfor exclusion.Menefeev. State,928 S.W.2d 374 Tx.
App. 1996.

SpecificApplicationsof Rule 401

Collateralmattersof credibility usuallynot relevant
Evidenceon collateralmatters,suchas attemptsto impeachon credibility as to collateralmat
ters,is notusuallyrelevant. But hereit was reversibleerror to refuse to admit evidencewhen
wimesssaid at depositionshewas not awareherhusbandhadreceiveda settlementcheckfor
his injuries. Simmonsv. Small, Ky.App.,986 S.W.2d452,455 1998

Co-defendant’sfingernails
Rogersv. Commonwealth,Ky., 992 S.W.2d183, 187 1999
The length of a co-defendant’sfingernails one year after the offensewas notrelevantto their
length at the time of thecrime.

African-Americanaccentrelevantto identify speaker
Clifford v. Commonwealth,Ky., 7 S.W.3d 371 1999. The fact a voice soundedlike an
"African Americanaccent"was relevantto provethedefendantwas the speaker.

flair comparisons
Johnson v. Commonwealth,Ky., 12 S.W.3d 258 1999. Similarity of hair found in victim’s
hand with defendant’shair was relevant,despite lack of underlying statisticaldatato support
probability. Lack of proficiency testingre: hair characteristicswent to weight only. Seedis
cussionof Johnson in Article 7, OpinionsandExpertTestimony.

TapeRecordings,Inaudible
Although no casehas yet so held an inaudible taperecordingshouldbe objectedto as irrele
vant under KRE 401, as it cannottend to make any fact more or less probable. Sting tapes
havebeenheld to be non-hearsayon the theory that they are notoffered to provethe truth of
what’s said. Thus, they are not subjectedto 804b3 analysisNorton v. Commonwealth,Ky.
App., 890 S.W.2d 632 1994.

Rule 401
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SpecificApplicationsof Rule 402 NOTES

Emotionaldistressof witness
Mullins v. Commonwealth,Ky., 956 S.W.2d 210, 213 1997. Emotionaldistressof witnessis

relevanton issueof lackof consent

Medicalbifis
Amount of medical bills canbe relevantto proveseriousphysical injury. Justicev. Common
wealth, Ky., 987 S.W.2d306, 314 1998

Motivation to testify
Motorists Mutual v. Glass, Ky., 996 S.W.2d 437 1997 Any evidencethat tendsto show a
motivationto testify is admissible.

Similar litigation
KFBMI v. Troxell, Ky., 959 S.W.2d 82, 85 1997. Similar litigation againstsameagentis
relevanton issueof notice.

Out-of-courtexperiment
Experimentmust be sufficiently similar to berelevant.

No witnessvouching,No Asking if Other Witnessis Lying
Stringerv. Commonwealth,Ky., 956 S.W.2d 883, 888 1997. A witnessmay not vouch for
thecredibility of anotherwitness. However, in Stringer therewas no contemporaneousobjec
tion. It is improperto ask a witnessto commenton the credibility of anotherwitness.A wit
ness’s opinion about the truth of the testimony of another witness is no permitted.
Moss v. Commonwealth,Ky., 949 S.W.2d579, 583 1997.

Scopeof cross-examination
Commonwealthv. Maddox, Ky., 955 S.W.2d 718, 721 1997 containscriteria for analyzing
scopeof cross-examination.

SpecificApplicationsof Rule403

Gruesomephotos
Eldred v. Commonwealth,Ky., 906 S.W.2d 694, 704-05 1994. Relevantphotographsthat
depict the sceneof the offense,illustrate the testimony of a witness,or havesomeotherlegiti
mate evidentiarypurposeare relevant and thereforeadmissibleunless their gruesomenature
will soincenseor revolt the jury that it may decidethe caseon the basisof its angeror revul
sion.

Clark v. HauckMfg. Co., Ky., 910 S.W.2d247, 253 1995 But relevantphotosare notalways
admissible. Here photosof a burn victim offeredas evidenceof pain andsuffering were ex
cluded. Therewas ampleevidenceon this point introducedthroughthe testimonyof aphysi
thanand throughhospitalrecords.

Even if the photosare admissible,the judge may limit the numberand contentof the photos
that areadmittedasexhibits and shownto thejury. [KRE 611a; 403].

Commonwealthv. Maddox, Ky., 955 S.W.2d 718, 721 1997 balancingof value/prejudicial
potentialof photos. Dangerof confusionor misleading.

Offersto stipulate,andprior convictions
C/tumbler v. Commonwealth,Ky., 905 S.W.2d488, 492-93 1995. A defendant cannotstipu
lateaway thepartsof the Commonwealth’scasehe doesnot want the jury to hear.

Barnett v. Commonwealth,Ky., 979 S.W.2d 98 1998 photosof injuries admissibledespite
offer to stipulateto seriousness.But seeOld Chief

Old Chiefv. United States,519 U.S. 172, 117 S.Ct. 644, 650-6561997. In Old Chief the
Court held it is an abuseof discretionto refuseto allow a defendantto stipulateto a prior con
viction a statuselementof the chargeagainsthim and then admit evidenceof the prior con
viction. Theoffer to stipulatedoesnotmakethe evidenceirrelevantunderKRE 402,but ren

Rule 403
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dersit moreprejudicial than probativeunderKRE 403. Cf U.S. v. Crowder, 141 F.3d 1202
NOTES

D.C. Or. 1998 a post-OldChiefcase that holds FRE 404b doesnot precludeevidenceof
bad actsto proveelementof crime despiteunequivocaloffer to stipulate,limiting Old Chiefto
its facts.

McGuire v. Commonwealth,Ky., 885 S.W.2d931, 938 1994. At jury sentencing,KRE 403
may precludeintroductionof a prior conviction that hasnot otherwisebeenoverturnedonly
if the defendantcanshow the conviction was withoutbenefitof counsel.

EyewitnessIdentification
The testfor eyewitnessidentification in Neil v. Riggers,409 U.S. 188 1972 requiresconsid
erationof the witness’sopportunityto view the criminal at the time of the crime, degreeof at
tention, accuracyof the witness’ prior description,level of certainty, and length of time be
tweenthe crime and the confrontation.Rule 403 canbe usedlike theRiggers testto exclude
eyewitnessidentification testimony. Such testimonyis not hearsayunderARESOIAa3, but
evenso, KRE 403 requiresthe judge to balancethe necessityof the testimonyagainstthe like
lihood of juror misuseor confusion wheneverevidenceis of limited probativevalue. Seebe
low.

Photo line-up
First, the court examinesthe pre-identificationencountersto determinewhetherthey wereun
duly suggestive.If so, the identificationmay still be admissibleif underthetotality of the cir
cumstancesthe identification wasreliableeventhoughthe procedurewas suggestive. Neil v.
Riggers,409 U.S. 188, 199, 93 S.Ct. 375, 382, 34 L.Ed.2d 401 1972; Dillingham v. Com
monwealth,Ky., 995 S.W.2d377, 383 1999

Remarriageof spouse
Wattsv. KS&H, Ky., 957 S.W.2d 212, 213 1997 Remarriageof spouseis inadmissibledue
to dangerof prejudice.

Anatomic dolls
Stringer v. Commonwealth,Ky., 956 S.W.2d 883, 886 1997 Use of anatomicdolls in sex
abusecasenotundulyprejudicial.

Evidenceof prior injuries
Jarvis v. Commonwealth,Ky., 960 S.W.2d466, 471 1998 If no linkageof prior injuries to
defendant,evidenceof sameshouldhavebeenexcluded.

Scenephotos.
Dullard v. Commonwealth,Ky., 995 S.W.2d366 1999 Crime scenephotographsare proba
tive and admissible.

Videotapeof crime scene,deceased
Mills v. Commonwealth,Ky., 996 S.W.2d 473, 489 1999 Video of crime scene,deceased
judgedjust as photoswould be,and herefound admissible.

Confidential InformantTestimony
The defensecan argue confidential informant testimony is subject to balancingunder KitE
403. Also see804b3, which requiresa high degreeof trustworthinessas a preconditionto
allowing hearsay.

Doubtful evidence
Occasionallyjudges say that evidencecanbe introduced"for whateverit’s worth." Thejudge
has a duty to know the worth of any evidencethat might be admitted as well as the potential
for its misuseby the jury. Thejury is neversupposedto hearany evidencethat hasnot been
carefully analyzed.KitE 103c. KitE 403 requirescarefulbalancing,and KRE 611 a re
quires the judge to make the presentationof evidenceeffective for the ascertainmentof the
truth.

KRE 403 stronger than stateor federalconstitution
Commonwealthv. Cooper,Ky., 899 S.W.2d75, 79 1995. KitE 403 mayrequireexclusionof
incriminatingoutof court statementsmadeby the defendantundercircumstancesin which the
federalor stateconstitutionsmight not requireexclusion.

Rule 403
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Alternative perpetrators NOTES
UnitedStatesv. McVeigh, 153 F.3d 1166 10th Cir. 1998,certden.526 U.S. 1007 1999 okay

to exclude alternativeperpetrators,unlessexclusionwould result in a fundamentallyunfair
trial, i.e., evidencewas so materialit would createreasonabledoubt.
No unsupportedtheoriesvia cross-exam

Commonwealthv. Maddox, Ky., 955 S.W.2d718, 722 1997 A party cannotpresentunsup

portedtheoriesunderthe guiseof cross-examination.

No inferencebasedon anotherinference
In additionto KitE 401,402 and403, Kentucky’s caselaw containsan old relevancedoctrine
forbidding the useof one inferenceto supportanotherinference,a rule thatappliesin motions
for directed verdict. A recent Kentucky Court of Appeals opinion calls this doctrine a
"well-founded rule of law that suchrelationshipmay not be provedby an inferencewhich is
itself basedupon an inference." Smithv. GeneralMotors Corp., Ky.App., 979 S.W.2d 127,
131 1998. The seminal caseis Pengletonv. Commonwealth,294 Ky. 484, 172 S.W.2d52
1943 wheredefendantwalkedinto a storebetweenher boyfriend,who was carryingtwo sto
len chickens,and her daughter,who was also carryingtwo stolenchickens,the jury could not
infer from inferred possessionthat she had stolen the chickens. Seealso Klingenfus v.
Dunaway, Ky., 402 S.W.2d 844 1966,and Brown v. Rice, Ky., 453 S.W.2d111970.

Therule againstbasingan inferenceon anotherinferenceis well-establishedin the law of due
process,as illustrated in numerousdecisions of the United StatesSupremeCourt. United
Statesv. Lopez, 115 S.Ct. 1624, 1625, 514 U.S. 549 1995 refusingto "pile inferenceupon
inference"; Leary v. United States, 395 U.S. 6, 89 S.Ct. 1532, 23 L.Ed.2d 57 1969
constitutionally impermissibleto presumethat one who possessedmarijuanaautomatically
knew of its unlawful importation; Tot v. United States,319 U.S. 463, 63 S.Ct. 1241, 87 L.
Ed. 1519 1943 unconstitutionalto presumethat a firearm hadbeenreceivedin interstateor
foreign commerce,becausethepresumptionshifted the burdenof proof to the defendant;Illi
nois CentralRailroad Companyv. ICC, 206 U.S. 441,51L. Ed. 1128, 27 S. Ct. 700 1907
the fact on which an inferenceis basedmust first be establishedbeforethe law candraw its
inference.

Rule 404 Characterevidence and evidenceof other crimes.

A. Character evidencegenerally.
Evidenceof a person’s character or a trait of characteris not admissible for the purpose
of proving action in conformity therewith on a particularoccasion,except:

1 Characterof accused.Evidence of a pertinent trait of characteror of general
moral characteroffered by an accused,or by the prosecution to rebut the same;

2 Character of victim generally. Evidence of a pertinent trait of characterof the
victim of the crime offered by an accused,other than in a prosecution for crimi
nal sexual conduct, or by the prosecution to rebut the same, or evidenceof a
character trait of peacefulnessof the victim offered by the prosecution in a homi
ddecaseto rebut evidencethat the victim was the first aggressor;

3 Character of witnesses.Evidence of the character of witnesses,as provided in
EKE 607, KRE 608, andKRE 609.

B. Other crimes, wrongs,or acts.
Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a
personin order to show action in conformity therewith. It may, however, be admissible:

1 if offered for some other purpose, such as proof of motive, opportunity, intent,
preparation, plan, knowledge, identity, or absenceof mistake or accident; or

2 if so Inextricablyintertwined with other evidenceessentialto the casethat sepa
ration of the two 2 could not be accomplishedwithout seriousadverseeffect on
the offering party.

C. Notice req uirement.
In a criminal case,if the prosecution intends to introduce evidencepursuant to subdivi
sion b of this rule asa part of its casein thief, it shall give reasonablepretrial notice to
the defendant of its intention to offer such evidence.Upon failure of the prosecution to

Rule 404
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give such notice the court may exclude the evidenceoffered under subdivisionb or for NOTES
good causeshown may excusethe failure to give such notice and grant the defendanta

continuanceor such other remedyas is necessaryto avoid unfair prejudice causedby
suchfailure.

COMMENTARY

PURPOSE/PREMISE:
Rule 404 prohibitsevidencetending to illustrate characterfor the purposeof proving a person

actedin keepingwith that character. The rule acknowledgesthat jurors tend to give character

evidencetoo much weight, disregardingor discountingmore probativeevidence. Wherelib

erty is at stake, it is betterpublic policy to excludethis type of evidenceeventhoughcharacter

evidencemayhavesomeprobativevalue.

Characteris a less probativeform of habit evidence,which mostjurisdictions --but not Ken

tucky-- recognize. Characterevidenceis lessreliablethan habit evidencebecauseit describes
a tendencyratherthan an invariable response. Characterindicatesto the jury that action in

conformity is more likely, but it is impossibleto say how much more likely. Thus, thereare

strict limitations on its use.

With the exceptionof KitE 405 --which detailshow characteris to be provedwhenpermitted-

- KitE 404 andthe remainderof Article IV are public policy judgmentsby the SupremeCourt
and the General Assembly that certain types of evidence need special limits on admission,
eventhoughthis evidenceis relevant.

Rule 404a

Theplain languageof the rule identifies it as a blanketprohibitionagainstusingcharacterevi
denceto proveanact.

Rule404 appliesonly to theaccusedandthe "victim"

Rule 404 appliesonly whenthe characterof the accusedor the purportedvictim is relevant. If
the characterof some other witness or personis relevant, this rule does not apply. U.S. v.
Hart, 70 F.3d 854 6th Circ. 1995. The characterof a witness otherthan the accusedor the
victim maybe attackedby themethodsin KitE 607,608 and 609.

Theproponentof a witnesscannotintroduceevidenceof good characteruntil the characterof
the witnesshasbeenattacked.Pickard Chrysler, Inc. v. Sizemore,Ky.App., 918 S.W.2d736,
740-41 1995;LaMastusv. Commonwealth,Ky.App.,878 S.W.2d32 1994.
Theaccusedmayalwaysintroduceevidenceof hisown character.

The accusedmay always introduceevidenceof her own characteror trait of character,when
relevant, to convince the jury she is not the type of person who would perform the acts
charged,or at leastnot with the culpablemental statealleged. Johnson v. Commonwealth,
Ky., 885 S.W.2d951, 953 1994.

Prosecutor maynot attackdefendant’scharacter,exceptto rebut
If, and only if, the defendanthas put his character in issue, the prosecutor is allowed to rebut
by introductionof otherevidencebearingon the defendant’scharacter.U.S. v. Monteleone,77
F.3d 1086, 1089 8th Cir. 1996. LaMastus v. Commonwealth,Ky. App., 878 S.W.2d 32
1994 is wrong to the extent it holds a defendantwho appearsas a witness is subjectto char
acterattackwhetherhe putshis characterat issueor not ThoughARE 608 and 609 allow at
tackson credibility in general,it is extremelyunlikely the draftersintendedKitE 405a to ap
ply only to non-testifyingdefendants.

SeeBrown v. Commonwealth,Ky., 983 S.W.2d513, 515 1999 permitting ex-wife’s fiancée
to testify while holding his Bible was reversibleerror, becausehis characterhad notyet been
attacked.

The accusedmay presentrelevant traits of the victim
Theaccusedmay alsopresentevidenceof a relevanttrait of the "victim" of thecrime exceptin
prosecutionsfor sexualoffensesin which KitE 412 governs.Theprosecutionis entitledto re

Rule 404a
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but the defendant’s attack. The general character of the "victim" is not admissible under KitE NOTES
404 a2. Stringerv. Commonwealth,Ky., 956 S.W.2d883, 892 1997.

Okay to rebut self-defensewith peacefulnessof victim
In homicide cases,if the defendantclaims self-defenseor that the victim was the first aggres
sor, the prosecutionmay introduceevidenceof the trait of peacefulnessto rebut the claim
madeby the defendant. Evidenceof only this trait is authorizedby this rule. Mack v. State,
928 S.W.2d219,225 Tx.App. 1996.

ARE 405 lists the methodsby which the characterof the accusedor the victim maybe estab
lished.

404b

PURPOSE/PREMISE:
In Eldred v. Commonwealth,Ky., 906 S.W.2d694, 703 1994 the Kentucky SupremeCourt
held otheractsevidenceis usuallyimportanton questionsof corpusdelicti, identity, or mens
rca. However, proof the defendanthasdoneothersimilar badactsis evenmore likely to mis
leador over-persuadethe jury than characterevidence. Therefore,KentuckyARE404b is a
rule of generalexclusion with only certainspecific exceptions. Unchargedmisconductevi
denceis presumablyinadmissibleunlesstheproponentmeetseachpartof a three-parttest.

Three-partbalancingtestfor admissionof 404b evidence
1. Is the other crime evidencerelevant for some acceptablepurposeother than to show

criminal dispositionof the accused?Theremust bea legitimate issue which the otheracts
evidenceaddresses,such as motive, opportunity, intent, preparation,plan, knowledge,
identity or absenceof mistakeor accident. Vires v. Commonwealth,Ky., 989 S.W.2d946,
948 1999.

See also Commonwealthv. Maddox,Ky., 955 S.W.2d718, 721 1997 cannotadmit evi
denceon mereassertionit meetsthe rule. The evidencemustaddressa "fact of conse
quence"to the dispositionof thecase. U.S. v. Merriweather,78 F.3d 1070, 1077 6th Cir.
1996; U.S. v. Crowder, 87 F.3d 1405, 1410 D.C. Cir. 1995;Bell v. Commonwealth,
Ky., 875 S.W.2d 882, 889 1994; Daniel v. Commonwealth,Ky., 905 S.W.2d 76, 78
1995.

2. Is theresufficient proofthe defendantcommittedthe other act? [Bell, p. 890].

All that is requiredis that thejury canreasonablyconcludetheactoccurredandthe defen
dantwas the actor. Huddlestonv. UnitedStates,485 U.S. 681, 689, 108 S.Ct. 1496, 1501
1988; Parkerv. Commonwealth,Ky., 952 S.W.2d 209 1997 unchargedcrime need
not be proved by direct evidence-essentiallyembracingrule in Huddleston Note: in
Dowling v. United States,493 U.S. 342, 110 S.Ct. 668 1990 the standardis low enough
to allow evidenceof acts for which the defendantwas acquitted. Cf Kentucky’s pre
Dowling case,Commonwealthv. Hillebrand, Ky., 536 S.W.2d 4511976,which held an
acquittalbarredsuchuse.

After Huddlestonstatesare free to adopta stricterstandard. Texas,for instance,requires
proofbeyonda reasonabledoubt. Statev. Harrell, 884 S.W.2d 154 Tex.App.1994.

Evidenceof a prior conviction may not be usedif a direct appealis still pending. Com
monwealthv. Duvall, Ky., 548 S.W.2d832 1977.

3. Finally, doesthe potential for unfair prejudice substantiallyoutweighprobativevalue?
Bell, p.890; KitE 403. In Eldredv. Commonwealth,Ky., 906 S.W.2d 694, 703 1994,
the court heldsuchevidenceshould be admittedonly where the probativevalueand the
needfor theevidenceoutweighits unduly prejudicialeffect.

Wherevalueis slight andprejudiceis great,theother acts shouldbe excludedentirely.
C/tumblerv. Commonwealth,Ky., 905 S.W.2d488, 494, 1995. The effectivenessof a
limiting instructionfiguresin the balancingprocess.Bell, p. 890.

Imwinlcelreid at Section8.24 cites a studyof jurors’ attitudesshowingespecialoutrageat
interracialcrimes, brutal assaults,andofficial misconduct.

Rule404b
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RemotenessIn time . . NOTES
Gray v. Commonwealth,Ky., 843 S.W.2d 895 1992 [evidenceof pnor sexual misconduct
with otherwitnessnot sufficiently similar and tooremotein time from 3 to 12 yearsearlier to

haveanyprobativevaluecomparedto unfair prejudice]. And Robeyv. Commonwealth,Ky.,

943 S.W.2d 616 1997 guilty plea to rape 16 years earliereventhough similar was too re

motein time& unfairly prejudicial.

Too much detail
Funk v. Commonwealth,Ky., 842 S.W.2d 476 1993 testimonyof victm’s mother andex

amining physicianwas prejudicialoverkill; C/tumbler v. Commonwealth,Ky., 905 S.W.2d

488, 493-4941995 sex betweenco-defendantswas relevant,but with third parties,etc. im

properlyadmitted; Brown v. Commonwealth,Ky., 983 S.W.2d516 1999 excessivepresen
tation of detailsundulyprejudicial.

Relevancefor someacceptablepurpose
Evidenceto show propensity,and not applicableto one of the recognizedexceptions,is im
proper. Hendrickson v. Commonwealth,Ky., 486 S.W.2d 55 1972 bootleggingbeer &
threateningto kill 3" personearlier the sameday doesnot show identity, intent, guilty knowl
edgeor motive.

Dyer v. Commonwealth,Ky. 816 S.W.2d647 1991, overruledon othergrounds,973 S.W.2d
54 1998 possessionof pornographicmaterialsnot relevantto sodomycase.

Jarvis v. Connnonwealth,Ky.960 S.W.2d 466 1998 evidencethat defendantwas going out
to buy drugs prior to allegedmurderof wife, & evidenceof prior abusenot linking defendant
shouldhavebeenexcluded.
Tabor v. Commonwealth,Ky.App.,948 S.W.2d569 1997 prior felony revealedduring voir
dire -panelshouldhavebeendischarged.

Sexualimmorality no tendency to prove homicide
Evidenceof the defendant’sextramaritalrelationshipand sexual activity hadno tendencyto
provedispositionto homicide, so 404b was not an issue. However,prior sexualconductwas
relevantand admissibleto show motive and to rebutclaim of spousalabuse.Springerv. Com
monwealth,Ky., 998 S.W.2d439 1999.

Effect of stipulation
If a defendantstipulatesone or more elementsof the prosecutor’scase,i.e., admits identity or
admits a culpable mental.state,the needfor otheracts evidenceis greatlyreduced,perhapsto
the point that thereis no materialissueas to the concededpoint. In the federalcourts,a formal
stipulation often results in exclusion of other evidence. U.S. v. Crowder, 87 F.3d 1405, 1410
D.C. Cir. 1996,which cites the positions takenby othercircuits. See also Old Chief, dis
cussedunder KRE 403, supra. See also Commonwealth v. Ramsey,Ky., 920 S.W.2d 526
1996; Dedic v. Commonwealth,Ky., 920 S.W.2d878 1996DUI subsequentoffense;and
Clayv. Commonwealth,Ky., 818 S.W.2d 264 1991 drug trafficking subsequentoffense.

A stipulationis not excludedby the hearsayrule, becauseit is a party admissionunderKitE
801Ab2, 3 or 4. Thejudgemay treatthe admissionas an adequatesubstitutefor prejudi
cial otheracts evidencebecausean admissionis more probativethan an inferencefrom previ
ousconduct.

Inextricably intertwinedacts are notexcludedby 404b whenotheracts evidenceis so inter
woven with thechargedcrimethat mentionof the otheractsis unavoidable.Funk v. Common
wealth, Ky., 842 S.W.2d476 1993. However, the interwovenactsmustbeintertwinedwith
evidencethat is "essential"to the caseso that exclusion of the other actswould havea "serious
adverseeffecton the offering party." KRE404b2J. Again the proponentof the otheracts
evidencemust show the relationshipof the acts and how its casewill suffer seriousadverse
effects from exclusion.

Brown v. Commonwealth,Ky., 983 S.W.2d513 1999 Evidenceof flagrantnon.supportwas
not inextricablyintertwinedwith evidenceof murder.

Rule 404b

26



THE ADVOCATE Volume22, No.5September2000

SpecificApplications NOTES

Absenceof mistakeor accident
Parkerv. Commonwealth,Ky., 952 S.W.2d209 1997 injuries sufferedby child victim prior

to chargedoffense,at times when left in defendant’scustodyadmissiblewhendefendanttesti

fied he did not know how injuries occurred.
But cf., evidencethe victim stalked a prior boyfriendof the victim’s ex-wife was not suffi
ciently relevantwhendefendantsoughtto rebutcommonwealth’sclaim the appellant--andnot

the victim-- causedthe rear-endaccidentthat led to the shooting. Vires v. Commonwealth,

Ky., 989 S.W.2d946,949 1999

Habit
Prior Kentucky law excludedhabit evidenceand this, togetherwith the failure to adopt pro
posedrule406 authorizinghabit evidence,hasbeenusedto arguehabit is neveradmissible. In

1994 the KentuckySupremeCourt heldhabit questionsshould beconsideredunderARE 404
b. Johnsonv. Commonwealth,Ky., 885 S.W.2d951 1994. More recently, the Court has
statedthe failure to adopta habit rule meansthe questionof habit shouldbe addressedunder
KRE 401,402,and 403. Stringerv. Commonwealth,Ky., 956 S.W.2d883, 892 1997.

Flight
Chumblerv. Commonwealth,Ky., 905 S.W.2d488 1995 recognizedthat flight canindicate
consciousnessof guilt.

Threats
In Perduev. Commonwealth,Ky., 916 S.W.2d 148, 154 1995 thedefendant’sthreatsagainst
a witness indicatedhis consciousnessof guilt. Threatsbeforethechargedactmay bearon mo
tive. In Jarvis v. Commonwealth,Ky., 960 S.W.2d466, 471-4721998 evidenceof prior
threatswithin 3-4 weeksof the killing were "not tooremote"and qualified for admission.

Intent
Theremustbe a specific issueregardingintent for this exceptionto apply. Bell v. Common
wealth,Ky., 404 S.W.2d 462,464 1966 in cold-blooded crimes,motive, intent, and guilty
knowledgemay be inferredfrom the act. And bewareof Sandersv. Commonwealth,Ky., 801
S.W.2d665, 674-6751990 intent always an issue in intentionalcrimes, ergoother crimes
evidencealways relevantre: intent. But note: Sanderswas an insanity case,where mental
statewas specifically at issue.

Motive
Otheractsmay illustratemotive. Tuckerv. Commonwealth,Ky., 916 S.W.2d 181, 183 1996
upheldintroductionof evidenceof a prior robbery to show motiveto kill a clerk in the charged
robbery. Brown v. Commonwealth,Ky., 983 S.W.2d513 1999 probativevalue of admitting
defendant’sindictmentfor non-supportoutweighedany prejudice becauserelevant to motive
to kill ex-wife. Seethreats,above.

Marital infidelity/unconventionalsexacts
Such evidenceis a charactersmearwith little probativevalue. Smith v. Commonwealth,Ky.,
904 S.W.2d 220,222 1995;Chumblerv. Commonwealth,Ky., 905 S.W.2d488, 492 1995.

Identity,ModusOperandi
Evidencethat revealsidentity of the perpetratorby showingpeculiar and striking similarities
betweenprior and currentactsand by showingthe acts are the "trademark"of the defendant
U.S. v. Crowder, 87 F.3d 1405, 1410 D.C.Cir. 1996. Cf. Commonwealthv. Maddox. Ky.,
955 S.W.2d718, 721 1997 which holdsthat for identity, proponentmust show "reasonable
similarity" betweenacts. See Commonwealthv. English, Ky., 993 S.W.2d941, 944 1999
which holds that remotenessin timedoesnot matterfor prior actsthat showmodusoperandi.

Bowling v. Conpnonwealth,Ky., 942 S.W.2d 293, 300 1997 ballistics showed samegun
usedin eachcase.

Tuckerv. Commonwealth,Ky., 916 S.W.2d 181 1996 ballisticsshowedsamegun in charged
andunchargedcase,unchargedcaseplacedgun in defendant’spossession.

Rule404b
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Knowledge
. NOTES

Lindsayv. Commonwealth,Ky., 500 S.W.2d76 1973 evidenceof defendant’spossessionof

stolencigarettesadmissibleto rebut lackof knowledgehepossessedstolenstamps.

Opportunity
A meansto proveidentity, by proving defendanthadopportumtyto committhe chargedcnme,

e.g.,that he committedanotheroffenseat the samelocation shortlybefore or after the charged
crime. No Kentuckycaseillustratesthis exception. UnitedStatesv. Doherty,675 F.Supp.714

D.Mass.1987 evidenceof saleof othercivil service examsadmissibleto show defendant

hadopportunityto sellcivil serviceexams.

Plan
This is the most misunderstoodpurposefor otheractsevidence.It should notbeconfusedwith
"commonplanor scheme"which appearsin RCr6.18 which governsthetypesof offensesthat
maybejoined in an indictment. RCr 6.18 applies only to the grandjury. Cf., Commonwealth

v. Maddox,Ky., 955 S.W.2d718,721 1997 wherecourt uses"commonplanor scheme"lan
guageand states404b requiresa "signature," i.e., real distinctivenesspossibly confusing
planwith identity.

In Commonwealthv. English, Ky., 993 S.W.2d941, 944 1999 theKentucky SupremeCourt
explainsthe commonschemeor plan exception,andpoints out that proximity in timeis more
essentialto showcommonplanthan to show modusoperandi.
Plan, as usedin ARE404b1, refersto two situations:1 where severalcrimes are constitu
entsof a larger plan, the existenceof which is provedby evidenceother than theactsoffered;
and 2 where a persondevisesa plan and uses it repeatedlyto perpetrateseparatebut very
similar crimes. Statev. Lough, 889 P.2d 487, 491 Wash. 1995. In either instance,the other
acts cannotbe usedto show the existenceof the plan. The plan is the justification for admis
sion of theotheracts.

Preparation
United Statesv. Nolan,910 F.2d 1553 7th Cir.1990 stealingcar to useas getaway car in rob
bery; UnitedStatesv. Hill, 898 F.2d 72 7th Cir. 1990 obtainingmarijuanaseedsas prepara
tion for conspiracyto manufacturemarijuana. No Kentuckycaseson point.

Patternof conduct,prior abuse
Bell v. Commonwealth,Ky., 875 S.W.2d882, 889 1994 discusseda patternof conductas a
groundof admissionif the proponentshowsthat the actsare so similar as to indicatea reason
ableprobability that thecrimes were committedby the sameperson.How this differs from M.
0. is unclear. In Jarvis v. Commonwealth,Ky., 960 S.W.2d466,470 1998 thecourt held the
commonwealthmayshow evidenceof a patternof abusein homicidecasesif incidentsare not
tooremote,and prior threatswithin 3-4 weeksof killing qualified.

Evidencemust not only show absenceof mistakeor accident,but must satisfyhearsayrulesas
well. Moseleyv. Commonwealth,Ky., 960 S.W.2d460,470 1997.

Note
The list of purposesis not exhaustive.Any legitimate non-propensitypurposecanjustify ad
missionof other actsevidence.

404c

Reasonablenoticerequired
The defendantmusthavetime to investigatewhetherthe other actsoccurredand whetherthe
defendantcommittedthem. Theunderlyingpolicy is to afford time to investigatebeforerather
than during trial. Daniel v. Commonwealth,Ky., 905 S.W.2d76,77 1995.

Theruledoesnotspecify a timebeforetrial for notification. Reasonablenesswill vary with the
type of evidence. If the proposedevidenceinvolvesactsoutsidethe county that did not result
in official records,more time will be requiredthan if the otheract produceda felony convic
tion enteredin the samecourttwo monthsbeforetrial.

Rule404c
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Whatqualifiesas notice NOTES
A letter from the prosecutoris sufficient notice,but a police report in a discoveryresponseis

not. Gray v. Commonwealth,Ky., 843 S.W.2d895 1992; Lear ‘.‘. Commonwealth,Ky., 884

S.W.2d 637 1994;Daniel v. Commonwealth,Ky., 905 S.W.2d76,77 1995.

Actualnotice
Defensemotion in limine to excludethe evidencedemonstratedthat defendanthadactualno

tice of 404b evidence.Bowlingv. Commonwealth,Ky., 942 S.W.2d293 1997.

Exclusion
Exclusion is not the only remedyprovidedfor by the rule. But in the absenceof a satisfactory
excusefor failure to give notice --more than simple failure to preparein a timely manner--
exclusionshouldbethe remedy.

Openingthe door,rebuttal
Therule is limited to other actsevidenceintendedfor the case-in-chief.If thedefendantopens
the doorduring cross-examination,or by introducingevidence,the commonwealthmay rebut
by putting on evidenceto deny or explain,but only to the extentnecessaryto counterthede
fendant’sevidence. Keenev. Commonwealth,Ky., 210 S.W.2d926, 928 1948. The Com
monwealthmaynotholdbackother actsevidenceand thentry to offer it as rebuttal.

Bowlingv. Commonwealth,Ky., 942 S.W.2d293 1997 defendantdeniedowning certaintype
of handgun,evidenceof otherrobberiesby defendantusingsamegunbecameadmissible.

Brown v. Commonwealth,Ky., 983 S.W.2d 516 1999 defendantclaimed self-defensein
shootingex-wife, and evidenceof non-supportprosecutionbecameadmissibleto show motive
in rebuttal.

PreservationNote
Do not rely on a motion in limine to preserve404b objections. Tuckerv. Commonwealth,
Ky., 916 S.W.2d 181 1996 objectionto someevidentiarydetailsof unchargedcrime unpre
served.

Rule405 Methodsof proving character.

a Reputationor opinion.In all casesin which evidenceof characteror a trait of charac
ter of a personIs admissible,proofmay bemadeby testimonyas to general reputation
In thecommunityor by testimonyin the form of opinion.

bInquiry on cross-examination.On cross-examination of a character witness, it is
proper to inquire if the witness has heard of or knows about relevantspecific in

‘. stancesof conduct. However,no specificInstanceof conduct may be the subjectof in
quiry underthis provision unlessthe cross-examinerhasa factual basis for the sub
jectmatterof the inquiry.

c Specific instancesof conduct. In casesin which characteror a trait of character of a
personis an essentialelement of a charge,claim, or defense,proof may also be made
of specificinstancesof that person’s conduct.

COMMENTARY

PURPOSE/PREMiSE:
Prejudiceinevitably flows from the selectivepresentationof negativeincidentsfrom a person’s
past. Thepurposeof Rule 405 is to defineand limit the methodsof provingcharacterin order
to limit that prejudice. Characteris notconsidereda "collateral" issue,becauseit is "of conse
quenceto thedeterminationof the actioa" Still, characterevidencedoesnotbearon thedeter
minationof the action in the sameway as eyewitnessidentificationor fingerprints. Rule 405 is
a policy determinationthat in the limited circumstancesin which charactermaybe presented,
it mustbe presentedin ways that limit prejudice.

It is hardto think of any offense in which characteror a charactertrait is anelement. Thus
* characterevidenceunderKRE 405c is unlikely to be a legitimate part of the prosecution’s
* casein chief.

Rule405
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KRE405 is a specializedversionof KRE 701, the generalrule which limits non-expertopinion NOTES
to opinionrationally basedon theperceptionof the witness,and helpthl to a clear understand
ing of the witness’stestimonyor the determinationof a factin issue.

405a limits testimony as to characteror charactertraits to generalreputationin the commu
nity or the opinion of the witness. Both are opiniontestimony,the former a sort of generalized

hearsayor opinionregardingotherpeople’sopinions,and the latterthe witness’sown personal
opinion.

KRE 705 exemptingexpertsfrom disclosingunderlyingfactsdoesnot apply here. The only
foundationrequirementis found in KRE602, which doesnot necessarilyrequire introduction
of factsbefore renditionof the opinion. However, as a practicalmatter, the jury will be unim
pressedby an opinionof honesty,peacefulness,etc.,given without any indication of how the
witnesscameto this conclusion.

"Community" meansthose personslikely to know somethingabout the personwhosecharac
teris atissue.Theword doesnot necessarilydescribea geographicallocation.

An expert qualifiedunderARE 702 may give an opinionas to the characterof a person. KRE
608 expresslyauthorizesattacking the credibility of a witness by evidence"in the form of
opinion." While thereare no expertsqualified to tell the jury that a personis telling the truth
[SeeARE 702] thereare experts,psychiatrists,etc.,who can testify as to their expertopinion
of how the witness’sps’chologicalmakeupmight affect theability to betruthful.

Crossexaminationis limited to ‘relevant" specificinstancesof conduct.The questionermust
havea "factual basis" for the subjectmatterof the inquiry. This requirementparallelstheat
torney’sethicalduty underRPC3.4e.

Specific incident crossexaminationis to "testthe knowledgeandcredibility of the witness" to
show the witness doesn’t know enoughabout the personfor the jury to credit his opinion.
U.S. vs. Monteleone,77 F.3d 1086, 1089 8thCircuit, 1996.

The crossexaminermust havea good-faithbelief 1 the incidentoccurredand 2 the witness
would probablyhaveknown about it. Questionsabouteventsessentiallyprivate in naturecan
not test the accuracy, reliability, or credibility of a witness. Such incidents are irrelevant.
Monteleone,p. 1090.

Particularly when the characterof the defendantis under examination,introductionof prior
negativeacts createsthe sametype of prejudice condemnedby KItE 404b. Although KRE
405b allows this type of cross-examination,the jury mustbe admonishedto limit its use to
the properpurpose. reflectionon thecredibility of the witness.

If the witnesshasnot heardof thespecific incident, thereis no legitimatebasisfor further im
peachmentby proving the event occurredor the witnessis lying about not hearingabout it.
Such an inquiry is "collateral" as an attemptto impeachan answerto an impeachmentques
tion, which mayor maynot bearon anissuein thecase.

Rule406 Numbernotyet utilized.

PURI’QSEJPREMISE:
Thisnumberwas assignedin the original draftof the rules to a rule authorizingintroductionof
habit evidence.Therule wasnotadoptedin 1992. However, the KentuckySupremeCourthas
statedthe failure to adopta habit rule meansthe questionof habit shouldbe addressedunder
KRE 401,402,and403. Stringerv. Commonwealth,Ky., 956 S.W.2d883, 892 1997.
[See404b].

Rule407 Subsequentremedialmeasures

When, after an event, measuresare taken which, if takenpreviously,would havemade
an injury or harm allegedlycausedby the eventless likely to occur,evidenceof thesub
sequent measuresis not admissible to prove negligencein connectionwith the event
This rule doesnot requirethe exclusion of evidenceof subsequentmeasuresin products
liability casesor when offered for another purpose,such as proving ownership, control,
or feasibility of precautionary measures,if controverted, or impeachment

Rule 407
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COMMENTARY NOTES

PURPOSE/PREMISE:
This rule reflectsa policy judgementthat it is more advantageousto society to encouragere

pair or improvementmeasuresby excluding mentionof them at trial than to allow a party to

arguethe repair or improvement is an admissionthe item or premiseswere dangerous. The

rule canapply in casesin which a failure to perceivea risk [reckless/wantonculpablemental

state]is an element. An example:repairsmadeto a car afterinvolvementin anaccidentresult

ing in a death.

Ownershipor control, impeachment: A party may use subsequentrepair, improvement,or
changeto show "ownershipor control." Theinferenceis thatonly the owneror personin con

trol would undertaketo repair the car.

Anotherpossibleuse is impeachment.Of course,these mattersmust be "at issue" and also
must be "of consequenceto thedeterminationof theaction."

A limiting instructionwill benecessaryin the caseof impeachment.

Rule 408 Compromiseandoffers to compromise.

Evidenceof
1 Furnishingor offering or promising to furnish; or
2 Acceptingor offering or promisingto accepta valuableconsiderationin compromis

ing or attempting to compromise a claim which was disputed as to either validity or
amount,is not admissibleto prove liability for or invalidity of the claim or its amount
Evidenceof conduct or statementsmadeIn compromise negotiations is likewise not ad
missible. This rule doesnot requirethe exclusion of any evidenceotherwisediscoverable
merelybecauseit is presentedin the courseof compromisenegotiations. This rule also
doesnot require exclusionwhen the evidenceis offered for anotherpurpose,such as
provingbias or prejudice of a witness,negativinga contentionof unduedelay, or proving
aneffort to obstructa criminal investigationor prosecution.

COMMENTARY

PURPOSE/PREMISE:
The rule seeksto encouragecompromiseand settlementby preventinglater use of an offer to
compromiseor discussionsleadingup to the offer as an admissionof guilt or liability. The
ruleoperatesmuch like KEE 410 for pleabargaining. However,suchevidenceis availableto
show the bias or prejudice of a witness [the inferencebeingthe witness is testifying because
not offered enoughto compromisethe claim] or an attemptto obstruct criminal investigation
or prosecution[an attemptto buy off thewitnessi.

Rule409 Payment of medicalandsimilar expenses.

Evidenceof furnishing or offering or promising to pay medical, hospital,or similar ex
pensesoccasionedby an injury is not admissibleto prove liabifity for the injury.

COMMENTARY

PURPOSE/PREMISE:
Thisrule insulatesan offer or attemptto ameliorateharmfrom beingused againstthe party by
creatingan inferenceof guilty knowledge.Therule protectsoffers to payor paymentof medi
cal or similar expenseswhich mayor may not includepaymentfor painand suffering.

Rule410 Inadmissibility of pleas,pleadiscussions,
andrelatedstatements.

Except as otherwise provided in this rule, evidenceof the following is not, in any civil or
criminal proceeding,admissibleagainstthe defendant who made the plea or was a par
ticipant In the plea discussions:
1 A pleaof guilty which waslater withdrawn;
2 A plea of nob contenderein a jurisdiction accepting such pleas, anda plea under

Afford v. North Carolina,394 U.S.956 1969;
Rule 410
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3 Any statementmadein the courseof formal plea proceedings,undereither state
NOTES

proceduresor Rule 11 of the Federal Rulesof Criminal Procedure,regardingeither
of the foregoing pleas;or

4 Any statementmadein the courseof plea discussionswith anattorneyfor the prose

cuting authority which do not result in a plea of guilty or which result In a pleaof
guilty laterwithdrawn.However,sucha statementis admissible:
a In any proceedingwhereinanotherstatementmadein the courseof the same

pleaor pleadiscussionshasbeenIntroduced and the statementought in fairness

be consideredcontemporaneouslywith It; or
b In a criminal proceedingfor perjury or false statement if the statementwas

made by the defendant under oath, on the record and in the presenceof coun
sel.

COMMENTARY

PURPOSE/PREMISE:
To facilitate thenecessarypreliminarydiscussions,Rule410 insulatesthedefendantfrom later
useof withdrawnguilty pleas,nob contendere,and Alford pleas, statementsmadeat the entry
of suchpleas,andstatementsmadein bargainingfor a pleathat did not takeplaceor was later
withdrawn.Obviously, pleasthatare neverwithdrawnare notexemptedby this rule. Porter vs.
Commonwealth,Ky., 892 S.W.2d594, 597 1995.
Pleadiscussionsare definedas discussionsin advanceof the time of pleading"with a view
towardagreement"underwhich thedefendantentersa pleain exchangefor chargeor sentenc
ing concessions.Robertsvs. Commonwealth,Ky., 896 S.W.2d4, 5 1995. The testto deter
mine whenpleadiscussionstakeplace focusesfirst on the accused’sactualand subjectiveex
pectationsthat he was negotiating a bargain at the time of the discussionand secondon
whether the defendant’sexpectationswere reasonablein light of all the objective circum
stances.Roberts,p.6. The nile appliesto discussionsheld beforeor afterformal chargesare
filed. Roberts,p.6.

With a county attorney
Literal readingof the rule limits pleadiscUssionsto thoseconductedbetweenthe accusedand
"an attorneyfor the prosecutingauthority." BecauseKRS15.700providesfor a unified prose
cutorial system,discussionswith a county attorneyin a felony caseshould be protectedbe
causeboth countyand commonwealthattorneysare attorneysfor the prosecutingauthority.

With a police detective
In Robertsvs. Commonwealth,Ky., 896 S.W.2d4, 6 1995, the SupremeCourt held defen
dant’s statementsduring pleadiscussionswith a police detectiveacting with the expressau
thority of thecommonwealthattorneywould beprotectedby this rule.

Specificapplications

Admissionsagainstinterest
Theruleprecludesuseof pleasand discussionsas admissionsagainstinterestwhich might oth
erwise be authorized under KItE 801Ab.Pettiwayvs. Commonwealth,Ky., 860 S.W.2d766,
767 1993.

Statementsmadeduringwithdrawn or Aord pleas
The rule excludesthe defendant’sstatementsduring the taking of the withdrawnpleaor the
enteredAlford or nob plea.

During a PSI investigation
In Robersonvs. Commonwealth,Ky., 913 S.W.2d 310, 316 1994, the court suggestedthat
statementsmadeto officers conductingPSI investigationsmight be coveredby the rule if the
plea is laterwithdrawn.

KRS532.055or ERS532.080hearings
The ruledoesnot precludethe useof Alford or nob contenderepleasas evidenceof prior con
victions in KRS532.055orKRS532.080hearings.

Rule 410
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Sentencing NOTES
Pettiway vs. Commonwealth,860 S.W.2dat p.767 and Whalenvs. Commonwealth,Ky.App.,
891 S.W.2d86,89 1995 authorizeusein sentencing,despitethe fact suchuse is certainlyan
admission,as well as evidenceof the judgmentof the courtwhich enteredthem [KRE 801 Ab
1 and KItE 80322].

Perjury
If the defendantis tried for peijury, falsestatementsmadeunder oath,on record, and in the
presenceof counsel,pleastatementsmay be admitted.This would apply to stationhouseinter
rogationsas well as court proceedings.

Policeandprosecutorsnotprotected
This ruleexistsfor the protectionof the criminal defendantonly. Therule providesno exemp
tion for statementsby agentsof the commonwealtheither in pleadiscussionsor at the pbeas
themselves.Statementsby the policeor prosecutors,if relevant,could be introducedas party
admissionspursuantto ARE 801 Ab2, 3 or 4. However,ARE 410 4a, a specialap
plication of the rule of completeness,would allow the prosecutionto introduceotherparts of
thepleaor pleadiscussionsthat "ought in fairnessbe consideredcontemporaneouslywith it."
Useof prosecutionstatementsis anavailablebut risky tactic.

Rule 411 Liability insurance.

Evidencethata personwasor wasnot insured againstliability is not admissibleupon the
Issuewhether the personacted negligently or otherwisewrongfully. This rube doesnot
require the exclusion of evidenceof insurance againstliabifity whenofferedfor another
purpose,suchas proof of agency,ownership, or control, or bias or prejudice of a witness.

COMMENTARY

PURPOSE/PREMISE:
This rule supportsthe public policy of mandatoryinsurancefor automobilesand encourages
insurancefor other purposes. It does so by denying a party the inferencethat the adverse
partfl insuranceor failure to insure againsta possiblerisk is evidenceof negligentor wrong
ful conduct.

Can apply in criminal case
Justice v. Commonwealth,Ky., 987 S.W.2d 306, 314 1998 The rule applies in criminal
cases,but hereevidenceof no insurancewas notsufficiently prejudicial.

Exceptions
Ownership,agency,or control of property: In the absenceof otherevidence,proofof insur
ance would be evidence of ownership,agency,or control of property. However, this type of
evidenceis excludedon the basisof a policy determinationthat the potential for prejudicing,
confusing,or misleadingthe jury is generallysohigh that its probativevalueis outweighed. If
there is otherevidenceto provethesepoints, the policies underlying this rule and KRE 403
counselexclusion.

Bias orprejudice
Proof that a personis insuredmaybe circumstantialevidenceof bias or prejudiceof that per
sonas a witness on the theory that the insuredpersonwill testify as he believeshis insurable
interestdictates.

Limiting instruction
If evidenceof insuranceis introducedover KitE 403 objection, a limiting instructionis neces
sary.

Rule 412 Rapeandsimilarcases-

Admissibifity of victim’s characterandbehavior.

A. Reputationor opinion, Notwithstandingany other provision of law, in a criminal
prosecutionunderKRS Chapter510 or for attemptor conspiracyto commit an of
fense defined in KitS Chapter 510, or KRS 530.020, reputation or opinion evidence
relatedto the sexualbehaviorof an allegedvictim Is not admissible.

B. Particularactsandother evidence. Notwithstandinganyother provision of law, in a

Rube412
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criminal prosecution under KRS Chapter 510, or KitS 530.020,or for attempt or NOTES
conspiracyto commitanoffensedefined in KRS Chapter 510, evidenceof a victim’s

pastsexual behavior other than reputation or opinion evidenceis alsonot admissi
ble, unlesssuch evidenceis admitted in accordancewith subdivision c and is:
1 Evidenceof pastsexualbehavior with personsother than the accused,offered by

the accusedupon the issueof whetherthe accusedwasor was not,with respect

to the allegedvictim, the sourceof semenor injury;
2 Evidenceof past sexualbehaviorwith the accusedandis offeredby the accused

upon the Sue of whether the alleged victim consentedto the sexual behavior
with respectto which an offenseis alleged; or

3 Any other evidencedirectly pertaining to the offensecharged.

C. 1 Motion to offer evidence. If the personaccusedof committing an offensede
scribedaboveintendsto otter undersubdivisionb evidenceof specificinstances
of the alleged victim’s pastsexualbehavior,theaccusedshallmakea written mo
tion to offer such evidencenot later than fifteen 15 days before the date on
which the trial in which such evidenceis to be offered is scheduledto begin, ex
cept that the court may allow the motion to be madeat a later date, including
duringtrial, if the court determineseither that the evidenceis newly discovered
and could not have beenobtainedearlierthrough the exerciseof due diligenceor
that the issueto which such evidencerelateshasnewlyarisenin the case,

2 Bearingon motion. The motion describedin the precedingparagraphshall be
accompaniedby a written offer of proof. If the court determinesthat the offer of
proof containsevidence describedin subdivision b, the court shall order a
hearingin chambersto determineif such evidenceis admissible. At such hear
ing the partiesmay call witnesses,including the alleged victim, and offer rele
vant evidence. Notwithstanding subdivision b of KItE 104, if the relevancy of
the evidencewhich the accusedseeksto offer in the trial dependsupon the fulfill
mentof a condition of fact, the court, at thehearingin chambersor at a subse
quent hearingin chambersscheduledfor such purpose,shall accept evidenceon
the issue of whether such condition of fact is fulfilled and shall determine such
issue.

3 Findings andorder.If the court determineson the basisof the hearingdescribed
in the precedingparagraphthat the evidencewhich the accusedseeksto offer is
relevantand that the probative value of such evidenceoutweighs the danger of
unfair prejudice, such evidenceshall be admissiblein the trial to the extent an
order madeby the court specifiesevidencewhich maybe offered and areaswith
respectto which theallegedvictim maybe examinedor cross-examined.

D. Definition. For purposesof this rule, the term "past sexual behavior" meanssexual
behaviorotherthanthe sexualbehaviorwith respectto which the offensebeing tried
is allegedto have occurred.

COMMENTARY

PURPOSE/PREMISE:
Justas the sex life of the defendantis generally irrelevantunder404b, this rule reflects the
policy that the sex life of the prosecutingwitnessis also generally irrelevant. The rule is nec
essarybecauseof the attitudeof society towardsex and a historyof misogynyin the common
law and in Kentucky’s statutory law. Like any other witness, the prosecuting witnessin a sex
offensecase is subjectto a testing of credibility through evidence"in the form of opinion or
generalreputationin the community." ARE404a3 andARE608. What was overbookedin
the past, however,is that the opinion or reputation was supposedto be only for honestyor
mendacity. KRE 412 is a compilation of principles spreadthroughoutArticle 4 madeneces
saryby previouspracticein which the chastityof theprosecutingwitness was deemedrelevant
"to the reasonablenessof her story" and in which proof of prior acts proved chastity.
Roberson‘s NewKentuckyCriminal Law andProcedures,2 Ed., p.779-7841927.

Detailsof the rule
The rule prescribesrigid proceduralstepswhich mustbe taken to introduce evidenceon the
limited subjectswhich the rulepermits.

Rule 412
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Witness reputation, others’ opinion NOTES
KItE 412a precludesevidenceof theprosecutingwitness’sreputationfor sexualbehavior,

as well as other people’sopinion of the said sexualbehavior. Theseare also inadmissible
underKRE404a3 and608. Thecharacterof an assaultvictim is usually inadmissible.
Stringerv. Commonwealth,Ky., 956 S.W.2d 883,892 1997.

Identification of semen,causeof injuries
KRE412b prohibits evidence of past sexual behavior with others except for a specific
purpose,i.e., identification of the donor of the semenor the cause of injuries. Similarly,
ARE404b1 precludesintroductionof othersexualconductwith othersto establishpro
pensity.

Sexwith the accused,consent
KItE 412b2 permitsproof of sexual behavior with the accusedas evidenceof consent.
Under KRE404b1 or b2, the sameevidencewould be admissible to prove intent or
lackof mistakeor would be admissible as inextricably intertwined acts.

Other evidencedirectly pertaining
KItE 412b3 is a catch-all that allows introductionof other sexualbehaviorpertainingdi
rectly to the act charged. Other acts must be "directly" relevant. In Violett vs. Commonwealth,
Ky., 907 S.W.2d, 773, 776 1996 the court upheld exclusion of letters from the prosecuting
witness to her boyfriend which contained references to sexual activity. The defendant main-
mined that the letters supported his theory of defense, that the boyfriend and the prosecuting
witnessmadeup chargesto gethim out of the way.

Evidencemust be relevantwithin the meaningof KRE 402 before consideration of exclusion
underRule412 is necessary.Miller v. Commonwealth,Ky., 925 S.W.2d449,452 1996.

Rape shield doesnot always apply
Arguably, The RapeShield rule shouldnot be appliedin anycaseinvolving a child victim un
dertwelve whereconsentis not the issue.

A defendantwas deniedthe right to a fair trial and the right to presenta defensewhen the trial
court excludedevidence of prior sexual contact between the complaining witness, who was
underage,andher brotherwithout first detenniningthe relevanceof suchevidence. Barnett v.
Commonwealth,Ky., 828 S.W.2d 361 1992 If the physicianin Barnett had known of the
victim’s ongoing sexualconductwith her brother, the physicianmight not havebrandedthe
defendantas theassailant.A medical finding of frequentsexualactivity by thechild victim in
Barnett establishedthe relevanceof evidencethat the perpetratorwas oneother than the per
soncharged.

Whena child is concocting,fabricating,or transferring
Wherethere is a substantialpossibility that a child victim may be "concocting" a chargere
lated to sexualbehavioror "transferring" an accusationof somethingthatmay have actually
happenedbut with someoneelse,due processand fundamentalfairnessrequire that a defen
dantis entitled to presentevidencein supportof the fabrication. Mackv. Commonwealth,Ky.,
860 S.W.2d275, 277 1993 In other words where it appears a child victim maybefantasizing
or fabricatinga story, or accusingthe wrong person,the victim’s rights in the Mack case,pri
vacyrights must give way to the defendant’srights underthestateand federalConstitutionsto
a fair trial, including the right to confrontwitnesses.

Many jurisdictions agreethat prior sexualexperienceof a youthful victim is relevant and ad
missibleto rebut the inferencethat a victim could not describethe sexualcrime allegedif the
defendanthad notcommittedthe actsin question. Statev. Budis,593 A.2d 784,791-792N.J.
199lciting caseswith similar holdingsfrom Arizona, Maine, Massachusetts,Nevada,New
Hampshire,New York andWisconsinas well asnumerouslaw review articles

State v. Jab, 27 Or.App. 845, 557 P.2d 1359 Oregon’srule infringed on the right of confron
tation becauseit prohibited evidenceof a complainant’sulterior motive for making a false
charge.Seealso Lewis v. State,591 So.2d922 1991 victim fabricatedstory to hidesex with
boyfriend;and Commonwealthv. Black, 487 A.2d 396 1985 evidencenot offeredto show
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generalmoral turpitudebut to revealspecific bias and motive. NOTES
A witness with no personal knowledge of any prior consensualacts cannottestify underthe
rule. Hall v. Commonwealth,Ky., 956 S.W.2d 224,226 1997.

15 Days Notice, offer of proof
KItE 412c1 requiresa defendantwishing to introduceevidenceof prior sexualconductto
file a written motion 15 days before the scheduledfirst day of trial, although the judge may
allow later filing for new evidencenot discoveredby due diligence or the raising of a new is
sue.With the motion, the defendantmust submit a written offer of proof that the evidence

soughtto be admittedis of behaviorcoveredby ARE412b.

Hearingmaybe required
KItE 412 c2. If the offer of proof is sufficient, the judge must conducta hearingfrom
which thepublic is excluded.

At the hearing,either party may call witnesses.The defendantmay call the prosecutingwit
nessand offer other "relevant" evidence.

The issueof admissibilitymustbe settledbeforetrial. KRE 104b doesnot apply here. If the
admissibilityof pastsexualbehaviorevidencedependson a conditionof fact, the judge must
makethe determinationbeforethe evidenceis admittedor excluded.

Exclusion is mandatory
KRE412c3. If the judge finds that the evidencequalifiesunder the rule, is relevant,and
that theprobativevalueoutweighsthe dangerof unfair prejudice,the judgeshall rule it admis
sible.

The judge must enteran order which identifies the evidenceto be admitted,and the subject
matterof direct andcrossexamination.

The SupremeCourt agreeswith Lawson that the balancing test prescribed by ARE412c3
has "an obvious tilt toward exclusion over admission"Commonwealthv. Dunn, Ky., 899 5.
W.2d492, 494 1995.

Remotenessof prior acts is a vital considerationin exclusion. In Dunn, acts occurring seven
yearsbefore the charged act were excluded. p. 494.

Use recordof hearingfor impeachment,substantive evidence
The recordof the hearingin chambersmaybeusedto impeachthe prosecutingwitnessat trial.
[KRE 801Aa1; 106.7 If the prosecutingwitnesssufferslossof memoryat trial but testified
on that subjectat thehearing,the video tapeor transcriptmay beintroducedas substantiveevi
denceunderKRE801Aa1, 804a3, and804b1. *

SusanBalliet
Manager,CapitalPost-ConvictionBranch

100 Fair OaksLane,Ste302
Frankfort,KY 40601
Tel: 502 564-8006;
Fax:502 564-7890

Email: sballiet@mail.pa.state.ky.us

if
Rube 412
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NOTES

This is the most involved articleof the rulesbecauseof the numberof specificrestrictionsthat

are containedin eachof the privilegesthat follow. Not every privilege hasbeenincorporated

into the Rulesof Evidence. Article V privilegesare meantto apply only in proceedingsin the
Court of Justice,and thereforeprivileges that are left outsidethe rules, while applicable to

court proceedings,will alsobe applicable in any other government proceeding. Privilegesmay

be found throughout the Kentucky Revised Statutes,KRS Chapter 421, and Chapter 194 for
CHR records or Chapter 61 for recordsnot faffing underthe openrecordslaw.

In the original KRE draft, proposed KRE 502 adopted Wigmore’s principle that becausea
privilege relieves a witness of the generalduty to testify, it must be strictly construedagainst
the claimant. [Commentary,p. 39]. KRE 502 was not adoptedbecauseof the unfavorableit-

* ceptionit receivedfrom attorneys.Therefore,the extremelyhardline againstprivileges that
might have been expectedhad KRE 502 beenadoptedshould not apply here. However, the
Court may still construe privileges narrowly as exceptions to the KRE 501 duty to testify. Rul
ing on claims of privilege should construethem as any other statuteor court rule. Certainly
KRE 102 hasas one of its purposesthat "the truth may be ascertainedandproceedingsjustly
determined." However, the enactment of privileges in the first place is a recognitionboth by
the Supreme Court and by the General Assembly that there are someareasof communication
that should be private. Privilegesare a recognition that the government should not intrude in
some areasof communication.The General Assemblyand the SupremeCourt, by adopting
rules of privilege, alreadyhavebalancedthe pros andcons of keeping certainevidenceaway
from juries. Neither attorneysnor trial judges should attempt to underminethe policy ex
pressedin the privileges. In many instances,there will be no question that a claimed privilege
appliesor does notapply. However, for the many instancesin which theremay be a question,
courtsshouldnotpresumeagainstthe claimant. Rather, the court shouldmakea even-handed
deterntinationof how the existenceand policy of a privilege affectsthe situationpresented.

Rule 501 Generalrule.

Exceptas otherwise provided by Constitution or statuteor by theseor other rules prom
ulgatedby the Supreme Court of Kentucky, no personhasa privilegeto:
* Refuseto be a witness;
* Refuseto discloseanymatter;
* Refuseto produce any objector writing; or
* Preventanotherfrom beinga witnessor disclosingany matteror producingany

object or writing.

COMMENTARY

PURPOSE/PREMISE:
Any personproperlysummonedto the witness stand underRCr 7.02 or KRS421.190cannot
lawfully refuseto be a witness,refuseto discloseany "matter" or refuseto produceany object
or writing unlessthat personclaims a privilege underthe Federalor StateConstitutionor Ken
tucky statuteor courtrule. No person may prevent another from being a witness or disclosing
any matteror producingany object or writing unless that personis privileged to do so. Al
though thereis no penaltyattachedto this rule, KRSChapter524 providescriminal penalties
for tampering,intimidating, or bribinga witness.

Privilege rulesapply only in court
* Keep in mind this rule appliesonly when the rules apply, that is, in proceedingsin the Court of

Justice.ARE 101; KItE 1101ac. Productionof evidenceor testimony before trial is still
governedby the discoveryrules in Chapter7 of the Criminal Rules and Rules 26-37 of the
Civil Rules. However, the privilegesset out in Article V of the EvidenceRules apply at any
point of anyproceeding.

Rule501
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There is a fair questionabout the applicability of ARE 501 at proceedingsin which the Rules NOTES
of Evidencedo notapply. KRE1101cprovidesthat privilegesare available at theseproceed

ings, while ARE1101d providesthat the rules other than privileges do not apply. ARE 501

canhardlybe considereda privilege. Therefore,it shouldnot apply except at trial in chiefor in

those proceedingsin which the rules apply. NeitherRCr 7.02 nor KRS421.190doesanything
more than provide a meansof getting a person before the court. Therefore, a person who does
not wish to testify at a proceeding where the Rules of Evidencedo not apply probably cannot
be madeto do so.

Grandjury proceedings,depositions
This analysisdoesnot apply to grandjury testimony becauseof RCr 5.12 which allows the
grandjury to seekcompelledtestimony. Also, becausedepositionsunderRCr 7.12 are not

excludedfrom the applicationof the Rulesof Evidence,a witnessprobablymay becompelled

to testify at a deposition.

Construeprivileges stridtiy,burdenon claimant
Peer review privilege under KRS 311.377doesnot prohibit discoveryof peerreview records
and materialin medical malpractice suits. Privileges must be construed strictly, and the bur
den is on the claimant. Sistersof CharityHealth Systems.Inc. v. Raikes,Ky. 984 S.W.2d464,
465 1998

Work product privilege
Morrow v. B, T, & H, Ky., 957 S.W.2d722 1997 discussionof the work product privilege in
Kentucky.

No surveillance privilege
Weaverv. Commonwealth,Ky., 955 S.W.2d 722, 727 1997 No surveillance privilege exists
in favor of the commonwealth.

Rule 502 Number not yet utilized.

PURPOSE/PREMISE:
The so-called"honest eavesdroppernile" was dropped from the proposal in 1992. It would
have allowed a person who overheard privileged conununications to testify, and could have
allowed an adverseparty to compel that personto testify concerningthe communicationas
long as the communicationwasobtained "legally."
The failure to adopt the honesteavesdropperrule in 1992 doesnot meanevidenceheard is nec
essarily excluded: analyzeunder KRE 401, 402, and 403. Stringerv. Commonwealth,Ky.,
956 S.W.2d 883,892 1997. Cf. ARE 509andKRE510.

No surveillanceprivilege exists in favor of the commonwealth. Weaverv. Commonwealth,
Ky., 955 S.W.2d722, 727 1997.

Rule 503 Lawyer-client privilege.

A. Definitions,As usedin this rule
1. "Client" meansa person,including a public officer, corporation,association,or other

organizationor entity, eitherpublic or private,who is renderedprofessionallegalser
vicesby a lawyer, or who consultsa lawyer with a view to obtainingprofessionallegal
servicesfrom the lawyer.

2. "Representativeof the client" means:
A A personhavingauthority to obtain professionallegal services,or to acton advice

thereby renderedon behalfof the client; or
B Any employeeor representative of the client who makes or receivesa confiden

tial communication:
i In the courseandscopeof his or her employment;
II Concerning the subjectmatterof his or her employment; and
iii To effectuatelegal representationfor the client

3. "Lawyer" meansa personauthorized,or reasonablybelievedby the client to be au
thorizedto engagein the practice of law in any stateor nation.

Rule 503
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4. "Representative of the lawyer" meansa person employed by the lawyer to assistthe
NOTES

lawyer in renderingprofessionallegal services.
S. A communicationis "confidential" if not intendedto be disclosed to third persons

other thanthoseto whom disclosureis madein furtheranceof the rendition of profes
sionallegal servicesto the client or those reasonablynecessaryfor the transmissionof
the communication.

B. Generalrule of privilege
A client hasa privilegeto refuse to discloseand to prevent any other personfrom disclos
big a confidential communicationmadefor the purposeof facilitating the rendition of
professionallegal servicesto theclient:
1 Betweenthe client or a representativeof the client andthe client’s lawyeror a repre

sentativeof the lawyer;
2 Betweenthelawyeranda representativeof thelawyer;
3 By the client or a representative of the client or theclient’s lawyeror a representative

of the lawyerrepresentinganotherparty in a pendingactionandconcerninga mat
terof commoninteresttherein;

4 Betweenrepresentativesof theclient or betweenthe client and a representative of the
client; or
5 Among lawyersandtheir representativesrepresentingthe sameclient.
C. Who may claim the privilege
The privilege may be claimed by the client, the client’s guardianor conservator, the per
sonal representative of a deceasedclient,or the successor,trustee,or similar representa

* tive of a corporation,association,or other organization,whether or not in existence.The
* personwho wasthe lawyer or the lawyer’s representative at the timeof the communica

tion is presumedto have authority to claim the privilege but only on behalfof the client
D. Exceptions
There is no privilege underthis rule:
1 Furtheranceof crime or fraud. If the servicesof the lawyer were sought or obtained

to enable or aid anyone to commit or plan to commit what the client knew or rea
sonablyshouldhaveknownto be a crime or fraud;

2 Claimantsthroughsamedeceasedclient. As to a communication relevant to an issue
betweenpartieswho claim through the samedeceasedclient, regardlessof whether
the claims areby testateor intestatesuccessionor by transactioninter vivos;

3 Breach of duty by a lawyer or client. As to a communicationrelevant to an issueof
breachof duty by a lawyer to the client or by a client to the lawyer;

* 4 Documentattested by a lawyer. As to a communication relevant to an issueconcern-
* ing an attesteddocumentto which the lawyer is an attestingwitness;and

5 Joint clients.As to a communication relevant to a matter of commoninterest between
or among two 2 or more clients if the communicationwas madeby any of them to a

* lawyer retained or consultedin common, when offered in an action betweenor
amongany of the clients.

COMMENTARY

PURPOSE/PREMISE:
This protectsmost communicationsbetweenclients and attorneys.SubsectionA.5 definesa
confidential communicationas one made in the furtheranceof rendition of legal servicesnot
intendedto be disclosedto third persons. Communicationis given a broad definition as either
words or actions intendedto communicatesome meaningto the attorneyor the attorney’sas
sistants.

Undersubsectionb, communicationsmay be betweenthe client, the client’s representative,
the attorney,or the attorney’srepresentative,in any combinationas long as thecommunication
was not intendedfor disclosureto others andconcernssomesort of renditionof legal services.
Thismeansthat communicationsto investigators,secretariesand clerksfall underthe privi
lege.

Practiceof law, defined
5CR3.020definesthe practiceof law as "any servicerenderedinvolving legalknowledgeor
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legal advice" which involves "representation, counseling, or advocacy in or out of court and
NOTES

which concernsthe rights, duties,obligations,liabilities or businessrelationsof the onerequir

ing the services." If the communicationis aboutoneof thesetopics, it shouldfall underthe
attorney-clientprivilege.

Rule coversonly disclosurea courtcanforce
This rule is not theonly restrictionon a lawyer concerningclient confidentiality.RPC1.6 pro
hibits an attorneyfrom disseminating"information" about a client or caseunlesscompelledto
by law. This privilegedealsonly with thequestion of what a court may requirean attorney,a
client, or a representativeof eitherto disclosein a court proceeding. All other situations are
governedby RPC 1.6. TheCommentaryto RPC1.6 saysthat a lawyerhasan ethicalduty to
invoke the attorney-clientprivilegeuntil the client saysotherwise. ARE503c saysthe lawyer
may claim theprivilege,but only on behalfof the client, not himself.

Clientmay refuse,and prevent others
The privilege as set out in subsectionb is that a client may refuse to discloseconfidential
communicationsand may preventany otherpersonfrom disclosingthesecommunicationsas
long as they were madefor the purpose of facilitating rendition of professionallegal services
to the client. As you cansee from the rule, this involvesa numberof fact scenarioswhich are
listed.

Lawyermustassertprivilege
Thelawyerhas anethical andlegal duty to assertthe privilege wherea colorableclaim canbe
madeuntil theclient authorizesdisclosureor an order of courtdemandsit.

Erroneousforceddisclosure
Under KRE5101 a privilege is not lost forever if it is compellederroneously. The thinking
behind this rule is that the attorneymustsubmit to the lawful order of the court mistakenor
not but that the privilege which ordinarily would be lost upon disclosurecan be restoredon
appeal or reconsideration.

Exceptionsto the privilege
In subsectiond the drafters list the exceptions to the privilege. In keeping with the ethical
rule, if the lawyer knows that the client consultedhim for thepurposeof committing or assist
ing anyoneto commitor to plan "what the client knew" or should have known was a crime or
fraud the privilege doesnot apply. It is not what the attorney knew or reasonably should have
known, it is whatthe client knew or shouldhaveknown.

Where the lawyer and client are adverseparties, thereis no point having a privilege because
informationthat would be privilegedwould also beessentialto the dispositionof the case.

Likewise, where an attorney’sonly relationshipwas as an attestingwitness,the lawyer is not
acting in the capacity as a counselor or advocate, and thereforethe privilege doesnot apply.
Where there are clients who have a joint interest, in certain instancesthere would be no point
in having the privilegebecausethe clients could not reasonably expect the attorney not to let
the other sideknow. In such instances,it would not be reasonableto keepthis information out
of evidenceif the clientslaterhaveanadversaryrelationship.

Successorcounsel
The client’s file belongsto the client, not the attorney. A lawyer must surrenderthe client’s
casefile to successorcounselor to the client actingpro Se,evenif not reimbursedfor the trou
ble of providing it. KBA OpinionE-395 March 1997

Work product
Work product belongsto the attorney,not the client, and may not be forcedto be disclosed
againstthe attorney’s wishes. Morrow v. B, T, & H, Ky., 957 S.W.2d722 1997 containsa
discussionof the work productprivilege in Kentucky. However, the work product rule does
not apply to bar a client from obtainingher entirefile. Spiveyv. Zant, 683 F.2d 881, 885 5th
Cir. 1982.

Rule 503
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Rule 504 Husband-wifeprivilege. NOTES
1. Spousaltestimony.Thespouseof a partyhasa privilege to refuse to testify againstthe

party asto eventsoccurring afterthe date of their marriage.A party hasa privilegeto

preventhis or her spousefrom testifyingagainstthe party as to eventsoccurringafter
the dateof their marriage.

2. Marital conununications.An individual hasa privilege to refuse to testify and to pre
vent anotherfrom testifying to anyconfidentialconununicationmadeby the Individual
to his or her spouseduring their marriage.The privilege maybe assertedonly by the
individual holding the privilege or by the holder’sguardian,conservator,or personal
representative.A communicationis confidentialIf it is made privately by an individual
to his or her spouseandis not intended for disclosureto any other person.

3. Exceptions.Then is no privilege under this rule:
a In any criminal proceedingin which sufficientevidenceis introducedto supporta

finding that the spousesconspired or actedJointly in the commissionof the crime
charged;

b In any proceeding in which one 1 spouse is chargedwith wrongful conduct
againstthe personor propertyof:
* The other;
* Aminorchildofeither;
* An individual residingin the householdof either; or
* A third personif the wrongful conduct is committedin the course of wrongful

conduct againstany of the Individuals previously namedin this sentence.The
court may refuseto allow the privilege in any other proceedingif the interestsof
a minorchild of either spousemaybe adverselyaffected; or

c In any proceedingin which the spousesareadverseparties.

COMMENTARY

PURPOSE/PREMISE:
Subsectiona allows the spouseof a party to refuseto testify againstparty-spouseconcerning
"events occurring after the dateof their marriage." The party-spousemay also preventthe
spousefrom testifyingconcerningthe sameevents.

Rule only coversmattersnotintendedto be divulged
Subsectionb also protectsconfidential communications"madeprivately by an individual to
his or her spouse,"but only thosenot meantto be divulged. Slavenv. Commonwealth,Ky.,
962 S.W.2d 845, 853 1997. An individual may refuseto testify and maypreventanother
personfrom testifying to any such communicationthat was madeby that individual to the
spouseduring the course of the marriage. Butcf "honest eavesdropperrule" in non-adopted
Rule502. The maritalprivilege is given to the makerof the statementor the person’sguardian,
conservatoror personalrepresentative.

Rule doesnotapply if spousesareconspiratorsor adversaries
Subsectionc removesthe privilege if the Commonwealth introduces a primafacie case that
the spousesare conspiratorsor accomplicesin a crime that is the subjectmatterof the case.
Also, if one of the spousesis chargedwith wrongful conductagainsttheotherspouse,a minor
child of either, an individual residingin the householdof either, or a third personinjured dur
ing the courseof wrongful acts againstthe spouse,child, or otherindividual, thenthe privilege
doesnot exist. In addition, the judge mayrefuseto allow the privilege "in any otherproceed
ing" if the interest of a minorchild of either spousemay be adversely affected. Obviously, if
the spousesare adversepartiesit would be unfair to afford eitherof them a privilege.

Child abusereportingmay or may not be covered
KRS620.030imposesa dutyon practically every adult to reportchild abuseto police,or to the
commonwealth’sand county attorneys. KRS620.0502expresslystatesthat the husband/wife
and any professional/client/patientprivileges except the attorney/clientand clergy/penitent
privilegesdo notexcusea personfrom the duty to report. Theseprivileges will not apply "in
any criminal proceedingin district or circuit courtregardinga dependent,neglectedor abused
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child." Mu/finsv. Commonwealth,Ky., 956 S.W.2d210, 212 1997 points out the privilegeis
NOTES

basedon marital harmony, and is subjectto exceptions,includingKRS 620.050wherea child

is involved.

But note: Thesestatutespredatethe privileges set out in the Rulesof Evidence,so there is a
legitimate questionas to their viability. The rules are intended"to governproceedingsin the
courts of the Commonwealth." [KRS 101]. If thereis any conflict, the protectionaffordedby

the niles shouldprevail.

Rule505 Religiousprivilege.

1. Definitions. As usedin this rule:
a A "clergyman" is a minister,priest, rabbi,accreditedChristianSciencepractitioner,

or other similar functionaryof a religious organization,or anindividual reasonably
believedso to beby thepersonconsultinghim.

b A communicationis "confidential" If made privately and not intended for further
disclosureexceptto otherpersonspresentin furtheranceof the purposeof the com
munication.

2. Generalrule of privilege. A personhas a privilege to refuse to discloseand to prevent
anotherfrom disclosinga confidentialcommunicationbetweenthe personand a cler
gyman in his professionalcharacterasspiritualadviser.

3. Who may claim the privilege. The privilege may be claimed by the person,by his
guardianor conservator,or by his personalrepresentativeif he is deceased.The per
son who was the clergymanat the time of the communication is presumed to have
authority to claim the privilege but only on behalfof the communicant.

COMMENTARY

PURPOSE/PREMISE:
In subsectiona, the key concept is that the communication betweenthe person and the spiri
tual adviserdoesnot have to be in the natureof confessionor absolution. The communication
must simply beconfidential, that is, not intendedfor further disclosureexceptto otherpersons
who might be necessaryto accomplishthe purpose. The privilege allows the person to refuse
to discloseand to keepanotherpersonfrom disclosingthis confidentialcommunicationmade
betweenthe personanda clergymanreadas eitherbonafide ministeror a personreasonably
appearingto be a clergyman "in his professionalcharacteras spiritual adviser." Sanbornv.
Commonwealth,Ky., 892 S.W.2d 542 1994.

If the personmakes a statementin the courseof seekingspiritual advice, counsel, or assis
tance,it falls undertheprivilege. Theprivilege may beclaimedby the personmakingthecom
munication,his guardian,his conservator,or hispersonal representative. The clergyman may
claim the privilege, but only on behalf of the person making the statement. There are no ex
ceptionsto this privilege.

Rule 506 Counselor-clientprivilege.

A. Definitions.As usedin this rule
1 A "counselor"includes:
a A certified schoolcounselorwho meetsthe requirementsof the KentuckyBoard of

Educationand who is duly appointedand regularly employed for the purposeof
counselingin a public or private schoolof thisstate;

b A sexualassault counselor,who is a person engagedin a rape crisis center, as defined
In KRS Chapter421, who has undergone forty 40 hours of training and is under
the controlof a direct servicessupervisor of a rape crisis center,whoseprimary pur
poseis the rendering of advice,counseling,or assistanceto victims of sexualassault;

c A certified professionalart therapistwho is engagedto conductart therapypursuant
to KRS 309.130to 309.1399;

d A certifiedmarriageand family therapistas definedin KRS 335.300who is engaged
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to conductmarriage and family therapypursuantto KRS 335.300to 335399;
NOTES

e A certifiedprofessionalcounseloras defined in KRS 335.500;
f An individual who provides crisis responseservicesas a member of the community

crisis responseteam or local community crisis response team pursuant to KRS
36.250to 36.270;

g A victim advocateas definedin KRS 421.570except a victim advocatewho is em
ployedby a Commonwealth’sattorneypursuantto KRS 15.760or a countyattorney
pursuantto KRS 69.350;and

h A certified fee-basedpastoralcounseloras defined in KRS 335.600who is engagedto
conduct fee-basedpastoralcounselingpursuantto KItS 335.600to 335.699.

2 A "client" is a personwho consultsor is Interviewed or assistedby a counselor for
thepurposeof obtainingprofessionalor crisis responseservicesfrom the counselor.

3 A conununicationis "confidential" if it is not intendedto be disclosedto third per
sons,exceptpersonspresentto further the interestof the client in the consultationor
Interview, personsreasonablynecessaryfor the transmissionof the communication,
or personspresentduring the communicationat thedirectionof thecounselor,includ
ing membersof theclient’s family.

B. Generalrule of privilege
A client hasa privilege to refuseto discloseandto preventany otherpersonfrom disclos
ing confidential communicationsmadefor the purposeof counselingthe client, between
himself, his counselor,and personspresentat the direction of the counselor,including
membersof the client’s family.
C. Who may claim theprivilege
The privilege may be claimedby the client, his guardianor conservator,or the personal
representativeof a deceasedclient. The personwho wasthe counseloror that person’s
employermay claim the privilege in the absenceof the client, but only on behalfof the
client.
D. Exceptions
There is no privilege under this rule for any relevant communication:
1 If the client is assertinghis physical,mental,or emotional condition as an element of a

claim or defense;or, after the client’s death, in any proceeding in which any party
reliesupon the condition as an elementof a claim or defense.

2 If thejudgefinds:
a That the substanceof the communication is relevant to an essential issuein the

case;
b Thatthereareno availablealternatemeansto obtain the substantialequlvalentof

theconununication;and
c That the needfor the information outweighsthe interestprotectedby the privi

lege.Thecourtmay receiveevidencein camerato makefindings underthis rule.

COMMENTARY

PURPOSE/PREMISE:
This rule originally dealt with school counselors,sexual assault counselors,drug abusecoun
selors,and alcohol abusecounselors. Amendmentshave added certified professionalartthera
pists,certifiedmarriageand family therapists,membersof certaincrisis teams,certain but not
all victim advocates,and fee-basedpastoralcounselorsto thedefinition of "counselor."

Group, family sessionsarecovered
The rule provides that a person who consults or interviews the counselor for the purpose of
obtaining "professionalservices"may refuse to discloseand prevent any other person from
disclosinga confidentialcommunication,that is, one not intendedto be disclosedto third per
sonsexcept persons who were present at the time to "further the interestof the client" in the
consultationor interview. Typically, counselorswork in group sessionsand in the caseof
school counselors,probablyneedto havethe parentspresentmany times during the courseof
advising and assistingstudents. Therefore, the privilege is written widely enoughto cover all
thesesituations.
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Under subsectionc the client, his guardian, conservator or personalrepresentative may claim
NOTES

the privilege. The counseloror the counselor’s employer may claim the privilege on behalfof
the client.

The rule hasmany exceptions
This rule has more exceptionsthan the others. If the client assertsa physical, mental or emo
tional condition as an element of a claim or defense,or if the client is dead, the privilege does
notapply.

The rule can be overcomeif
In addition, if the judge finds the communicationis relevantto an essentialissueand there is
no alternatemeansto obtain the "substantial equivalent" of the communication, and the need
for information outweighsthe interestsprotectedby the privilege, then the privilege may be
overcome. The rule provides that the court may receiveevidencein camerato make findings
under this rule.

Rule 507 Psychotherapist-patientprivilege.

A. Definitions, As used in this rule
1 A "patient" is a personwho, for the purposeof securingdiagnosisor treatment of

hisor her mentalcondition,consultsa psychotherapist.
2 A "psychotherapist" is:

a A person licensedby the stateof Kentucky, or by the laws of another state, to
practicemedicine,or reasonablybelievedby the patient to be licensedto practice
mediclne,while engagedin the diagnosisor treatmentof a mental condition;

b A personlicensedor certifiedby the stateof Kentucky, or by the lawsof another
state, as a psychologist,or a person reasonably believed by the patient to be a
licensedor certifiedpsychologist;

c A licensed clinical social worker, licensedby the Kentucky Board of Social
Work; or

d A personlicensedas a registerednurseor advancedregisterednursepractitio
ner by the boardof nursing and who practices psychiatric or mental health
nursing.

3 A communicationis "confidential" if not intended to be disclosedto third persons
other than those presentto further the interestof the patient in the consultation,
examination,or interview, or personsreasonablynecessaryfor the transmissionof
the communication, or personswho are presentduring the communicationat the
directionof the psychotherapist,including members of the patient’s family.

4 "Authorized representative"meansa personempoweredby the patient to assertthe
privilege grantedby this rule and, until given permissionby the patient to make
disclosure,anypersonwhosecommunicationsaremadeprivilegedby this rule.

B. Generalrule of prIvilege
A patient, or the patient’s authorized representative,hasa privilege to refuseto disclose
andto preventany other person from disclosingconfidential communications,madefor
the purposeof diagnosis or treatmentof the patient’s mental condition,betweenthe pa
tient, the patient’s psychotherapist, or personswho are participating in the diagnosisor
treatmentunderthe directionof thepsychotherapist,including membersof the patient’s
family.
C. Exceptions
There is no privilege underthis rule for any relevant communicationsunderthis rule:
1 In proceedingsto hospitalizethe patient for mental illness, If the psychotherapist in

the courseof diagnosisor treatmenthasdeterminedthat the patientis in needof hos
pitalization;

2 If a judge finds that a patIent, after having been informed that the communications
would not be privileged, has made communicationsto a psychotherapistin the
courseof an examinationordered by the court, providedthat such communications
shall beadmissibleonly on Issuesinvolving the patient’s mentalcondition; or

3 If the patient is assertingthe patient’s mental condition as an element of a claim or
defense,or, after the patient’s death, in any proceedingin which any party relies
upon the condition as an elementof a claim or defense.
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COMMENTARY NOTES
PURPOSE/PREMISE:
Any confidentialcommunicationas definedin subsectiona3 madeto a psychotherapistas
definedin subsectiona is privileged, and the patientor his authorized representativemay re
fuseto discloseandkeepany otherpersonfrom disclosingthe confidentialcommunicationthat

was madefor thepurposeof diagnosisor treatmentof mentalcondition.

Registerednurses,nurse practitioners, otherspresent
The 1994 Amendmentexpandedthe definition of "psychotherapist’tto include registered
nursesandnursepractitioners.The privilegeappliesdespitethepresenceof other personswho
maybeparticipatingin thediagnosisor treatment. Subsectionb.

Authorized representative,attorney
The psychotherapistmay assert the privilege on behalf of the patient as the patient’s
"authorizedrepresentative."Any authorized person who is privy to a conmwnication may be
an "authorizedrepresentative."In the absenceof a formal appointmentof a guardianor con
servator,it appearsthat an appointedor retained attorneymight fall under the definition of
authorizedrepresentative.

Exceptionswhere mental condition is an issue
The exceptionsunderthe rule involve involuntary hospitalizationproceedingsand statements
made in interviewsauthorizedby RCr7.243Bii. By creatingan issueof mentalcondition,
the patientcreatesthe needfor evidenceconcerningit. Also, if the patient is deadat the time
of the proceeding,if any party relies on the conditionas an elementor claim of a defense,the
plain languageof the rule exceptsany communicationsthat would havefallen underthis rule
from the ruleof privilege.

Rule508 Identity of informer.

A. Generalrule of privilege
The Commonwealth of Kentucky and Its sisterstatesand the United Stateshave a privi
legeto refuse to disclosethe identityof a person who has furnishedinfonnationrelating
to or assistingin an investigation of a possibleviolation of a law to a law enforcementof
ficer or member of a legislative committeeor its staffconductinganinvestigation.

B. Who mayclaim
The privilege may be claimed by an appropriate representative of the public entity to
which the informationwas furnished.

C. Exceptions
1 Voluntary disclosure;informeras a witness.No privilege existsunderthis rule if the

identity of the Informer or his interest in the subject matter of his communication
has been disclosedby the holder of the privilege or by the informer’s own action, or
if the informer appearsas a witness for the state. Disclosurewithin a law enforce
ment agencyor legislative committeefor a proper purpose doesnot waive the privi
lege.

2 Testimony on relevantissue, if it appearsthat an informermay be able to give rele
vant testimonyand the public entity invokes the privilege, the court shall give the
public entity an opportunityto make an in camerashowingIn support of the claim of
privilege. The showingwill ordinarily be in the form of affidavits, but the court may
direct that testimonybe taken if it finds that the mattercannotbe resolvedsatisfacto
rily upon affidavits. If the court finds that there is a reasonableprobabifity that the
informer can give relevant testimony, and the public entity electsnot to disclosethis
identity, in criminal casesthe court on motion of the defendant or on its own motion
shall grantappropriate relief, which may include one 1 or more of the following:
a Requiring the prosecutingattorney to comply;
b Granting the defendantadditional time or a continuance;
c Relieving the defendantfrom making disclosuresotherwiserequired of him;
d Prohibiting the prosecuting attorney from introducing specified evidence;and
e Dismissingcharges.

D. In clvil cases,the court may make any order the interests of justice requlre if the in-
Rule 508
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former haspertinentinformation. Evidencepresentedto the court shall be sealedand
NOTES

preservedto be made available to the appellate court in the event of an appeal,and the
contentsshall not otherwiseberevealedwithoutconsentof theinformedpublic entity.

COMMENTARY

PURPOSE/PREMISE:
Any agencyof governmentmay refuse to disclosethe identity of a personwho hasfurnished
information relating to an investigationof a possibleviolation of law or who has assistedin
that investigation. This rule applieswhere the information was given to a law enforcement
officer or a memberof a legislativecommitteeor its staffconductinganinvestigation. Excep
tions to the privilege occur when the disclosureis voluntary, whenthe informant is a witness
and whenthe testimony of the informant is relevantto an issue. Taylor v. Commonwealth,
Ky., 987 S.W.2d 302, 304 1998

Meretipsterneednot be revealed
KRE 508 reflectsthe decisionof the United StatesSupremeCourtin Roviaro v. UnitedStates,
353 U.S. 53, 77 S.Ct. 623, 1 L.Ed.2d 639 1957,which indicatesthat a properbalanceregard
ing nondisclosuremust dependon the particular circumstancesof eachcase,taking into con
siderationthecrimes charged,the possibledefenses,thepossiblesignificanceof the informer’s
testimonyand other relevantfactors. Relying on Rovario, Kentuckyholdsthat a "mere tip
ster" neednotbedisclosed. Taylor v. Commonwealth,Ky., 987 S.W.2d302, 304 1998. The
"tipster" in Taylor was not presentwhen the chargedcrime was committed. It was mere
speculationthat the informantcouldhaveprovidedanytestimonyaboutwhatoccurred.

Publicentities may invoke theprivilege
Theprivilegeis invoked by the"public entity" to which the informationwasfurnished. Under
a strict reading of this rule, it appearsthat the Commonwealthor County Attorney could not
invoke the privilege for information given to police officers, federalenforcementagencies,or
probationor paroleofficers. It would beup to somerepresentativeof thosepublic entities to
makethe claim. Of coursethe informant may makehim or herselfknown, or the Common
wealthmay voluntarilychooseto identify.

In camerahearingrequired
However, the more likely scenariois that the defendantwill havesomeideathat an informant
may be ableto give testimonythat would behelpful and in thesesituations,if the Common
wealth invokesthe privilege, the trial court must conductan in camerahearingto allow the
Commonwealthto supportits claim of privilege.

Rule doesnot cover exculpatory evidence
If the informant possessesexculpatory evidence, the federal constitution requiresthe Com
monwealthto discloseenoughinformation about the informantandhis information to prepare
a defense. UnitedStatesv. Bagley,473 U.S. 667 1985. Thisrule only appliesto othersitua
tions. Theproofmaybein the form that the courtdesires,

Reasonableprobability of relevant evidencerequires disclosure
If the court finds that there is a "reasonable probability" that the informant can give relevant
testimony,thenthe Commonwealthmustdecidewhetheror not to discloseidentityvoluntarily.

Remediesfor refusalto disclose
If the Commonwealthdoesnot disclosein a criminal case,the defendantmay move for an or
derrequiringdisclosure,or the court may enteroneon its own motion. If the Commonwealth
doesnot comply, thejudge hasa numberof options,culminatingin an orderof dismissal. Ob
viously, dismissalis not goingto bethe first thing a judge thinks of. Theoptions listedin sub
sectionc2 are not the only optionsavailableto ajudge.

Rule509 Waiverof privilegeby voluntary disclosure.

A personupon whom theserules confera privilege againstdisclosurewaivesthe privilege if
he or hispredecessorwhile holderof the privilege voluntarily disclosesor consentsto disclo
sureof any significant part of the privilege matter. This rule doesnot apply if the disclosure
itself is privileged. Disclosureof communicationsfor thepurposeof receiving third-partypay-

Rule 509
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ment for professionalservicesdoes notwaive any privilege with respectto such communica-
NOTES

dons.

PuRPOSE/PREMISE:
If a party voluntarily gives up a significantpart of privilegedmatter, thereis not much reason
to keep the other side from learningtherestof it. This is an exampleof the rule of complete
nessthat permeatesevidencelaw. However, KRE 509 is castin terms of waiver, andcom
pelled disclosuresor disclosuresmadein cameraas authorizedby law do notresult in waiver.
See KRE 612.

Rule 510 Privilegedmatterdisclosedundercompulsionor
withoutopportunityto claim privilege.

A claim of privilege is not defeatedby a disclosurewhich was:
1 Compelled erroneously;or
2 Made without opportunity to claim the privilege.

COMMENTARY

PURPOSE/PREMISE:
This rule providesthat a claim of privilege is not lost foreverif a judge erroneouslycompels
disclosureof confidential information or the disclosurewas madewithout an opportunityto
claim the privilege, e.g., a husbandwho disclosesa confidentialcommunicationto the police
beforehis spousehasan opportunityto invoke the privilege. Under these circumstances,the
spousecould still cometo court and claim the privilege. If a judge errsin a ruling on disclo
sure, it mayberemediedby reconsiderationand mistrial or on retrial afterappeal.

Rule 511 Commentuponor inferencefrom
claim of privilege - Instruction.

a Comment or inference not permitted. The claim of a privilege, whether in the present
proceedingor upon a prior occasion,is not a proper subjectof commentby judge or
counsel.No inferencemay be drawntherefrom.

b Claiming privilege without knowledgeof jury. In jury cases,proceedingsshall be
conducted,to the extentpracticable,so asto facilitatetheassertionof claims of privi
legewithout the knowledgeof thejury.

c Jury instruction.Upon request, any party againstwhom the jury might drawan ad
verseinferencefrom a claim of privilege is entitled to aninstructionthat no inference
ma be drawn therefrom.

COMMENTARY

PURPOSE/PREMISE:
Both the judge and the attorneyswho know a claim of privilege is likely to bemademusten
surethe jury doesnot learnof it.
Subsectiona makesclear that no one may makea commentabouta lawfully invoked privi
lege, andno inferenceconcerningany issuemay bedrawnfrom it. This is a cautiontojudges
makingrulingson motionsfor directedverdict.

Subsectionc entitles any party, upon request, to an instruction that no inferencemay be
drawn from a claim of privilege. This adds to current federal constitutionallaw, which re
quiressuchinstructionsonly when the defendantrefusesto testify.*

SusanBaffiet
Manager,CapitalPost-ConvictionBranch

100 Fair OaksLane, Ste302
Frankfort, KY 40601
Tel: 502 564-8006;
Fax: 502 564-7890

sballiet@mail.pa.state.ky.us

Rule511
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NOTES

a General.Everypersonis competentto be a witness exceptas otherwiseprovidedIn-
theserulesor by statute.

b Minimal qualifications. A personis disqualified to testify as a witness if the trial
courtdeterminesthathe:
1 Lacked the capacityto perceiveaccurately the matters about which he proposes

to testify;
2 Lacksthecapacityto recollectfacts;
3 Lacks the capacityto expresshimself so as to be understood,either directiy or

throughan interpreter;or
4 Lacksthecapacityto understandthe obligationof a witnessto tell the truth.

HIST: Enacted1990 Ky. Acts ch. 88, sec. 34; renumbered7/1/92pursuantto 1992Ky. Acts
ch. 324,sec.34.

COMMENTARY

PURPOSE/PREMISE:
Fiverules, KRE 401, 402, 403, 601, and602 form the fundamentalbasis for admissionor ex
clusionof evidence.The commonandstatutorylaw of Kentuckywere rife with provisionsde
claring certain persons,criminal defendants,wives, takersunder a will incompetent.Now
every personis competentunlesssome otherprovisionof law declaresthem otherwise.Com
petencyis a legal policy questiondealingwith typesof witnesses.

Subsectionb tells the judge the minimumabilities that an otherwisecompetentwitnessmust
possessin order to "testify as a witness." Subsectionb dealswith the capacityof the individ
ual. It is importantto note that rules605 and606 declarethe trial judge and the jury incompe
tent, but only as to the trial at which theyare performingthesefunctions. Thereis no minimum
age for witnesses in Kentucky. Humphreyv. Commonwealth,Ky., 962 S.W.2d 870, 874
1998. The determinationof qualificationsis left to the discretionof the trial judge at a hear
ing that shouldbeheldoutsidethe presenceof the jury. Jarvis v. Commonwealth,Ky.. 960 S.
W.2d466, 468 1998.
a A defendantin a criminal caseis a competentwitnessbecausethis rule and KRS421.225

make him so. KRS 421.225now is more of an exemptionfrom the KRE5011 require
ment to testify than it is a witnesscompetencystatute.Underthe statute,the defendant
testifies onlyat hisown request.

b A lawyer is a competentwitnessfor any purposealthougha lawyerwho maybe calledas
a "necessary"witnessis boundby RPC3.7a to disqualifyherselfas counselandby RPC
1.6and KRE503 to maintainconfidentiality of anyinformationfalling undertheserules.

c If a judge determinesunderKRE601b that the personlacks capacityto testify, thejudge
must disqualify that person.It is not a matter of discretion,becausea personlacking ca
pacity is disqualified.The only areaof judicial discretion is in determinationof capacity
which will be reviewedunderthe usualdeferentialstandard.

d Any personwho wishesto testify mustdemonstratethat he1 was able to perceiveaccu
rately the mailersabout which he proposesto testify, 2 presentlyhas the ability to recall
thesefacts,3 can, in some meaningfulway, communicatethesefactsto the jury, and4
understandstheobligation to tell the truth.

e A witnesswho is drunk, insane,or mentallyincompetentat the time of an incident or at
the time of testifying may or may not be disqualifiedas a witness.Thejudge mustdeter
mine whether the witness so "lacked" capacity to perceiveor to rememberthat no jury
could rely on whatthepersonhad to say.

f "Lack" is definedas "entirely without or having very little of’ something.AmericanHen
tage Dictionary, 3 Ed., p. 1005 1992. A person who is entirely without or just barely
possessesone or moreof the requiredcapacitiesis disqualifiedon practicalgrounds.

Rule 601

Rule 601 Competency.
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Nothing the witness says is reliable enoughto be usedor it is unlikely that the jury will NOTEScomprehendwhat the witnesshas to say.
g If thepersondemonstratesmarginalcapacity,the judge must decidequestionsof the likely

relevanceof his testimony and the potential for misleadingor confusing thejury under
KRE401-403.

Ii In Federalcourts,Morgan v. Foretich, 846 F.2d 941 4thCir. 1988is sometimescited for
the propositionthat a witness’sincompetencydoes not necessarilyprecludeintroduction
of that person’shearsaystatements.The federal rule doesnot have a counterpartto KItE
601b, however.The federalrule consistsof KRE 601a languageand a provisionabout
choiceof law.This is a critical difference.

I In Kentucky, a witness who lackscapacityis disqualified. In hearsayanalysis,the decla
rantis the real witness.Thepersontestifying about the declarant’sout of court statements
is merely a conduit for the statements.If the declarantwould be disqualifiedto testify in
open court, surely that samepersonas a hearsaydeclarantcan not be heard.The state
mentsof that witnessdo not becomereliablebecausethey were told to someoneelse ear
lier out of court, absenta showingthat the declarantbecameincompetentafter the out of
court statementwas madeand that the declarantwascompetentwhen the statementwas
madeor the eventwas perceived.

Rule602 Lack of personalknowledge.

A witness may not testify to a matterunlessevidenceis introduced sufficient to support a
finding that the witness has personal knowledge of the matter. Evidence to prove per
sonalknowledgemay, but neednot, consistof the witness’ own testimony.This rule is
subjectto the provisionsof KRE 703, relating to opinion testimony by expertwitnesses.

HIST: Enacted1990Ky. Acts ch. 88,sec. 35; renumbered7/1/92pursuantto 1992Ky. Acts
ch. 324, sec.34.

COMMENTARY

PREMISE/PURPOSE:
A rationaldecision making processcan only use information of high reliability. Oneway to
ensurereliability is to require that witnessesactually know what they are talking about.Wit
nessesthat haveheard,seen,smelled,felt, or tasted,that is, who haveusedtheir five sensesto
gain information,aremore reliablethan personswho are merelypassingon whatsomeoneelse
told them or inferencesbasedon what they haveperceived.Even in hearsaycases,a witness
must show personalknowledgeof the making of the out of court statement.However, the
foundationneednot formally be laid beforethe witnesstestifies unlessthe opponentobjects
andforcesthe issue.
a Testimonythat is not basedon personalknowledge is always inadmissable.Perdue v.

Commonwealth,Ky., 916 S.W.2d 148, 157 1995. But if the defendantdoes notobject, it
may beusedfor any purpose.

b Although it is good practiceto establishthe basis for the witness’s personalknowledge
beforethe witnesstestifies to importantfacts, the rules do not require it. Thejudge hasno
duty to intervenesimply becausefoundationis not shown.But if the basisof the witness’s
knowledgeis unclear,KItE 611a allows the judge to interveneto ask the lawyer to estab
lish the basisor underKRE614b to askthe foundationquestionshimself. Relying on the
judge to practicethe casefor one side or the other is unwise.The adverseparty mustde
mand foundationor the questionwill be deemedwaived.

c The secondsentenceof the rule excusesa formal foundationestablishedthroughthe testi
mony of the witness.Forexample,if a videotapefrom a storeshowsthe witnessstanding
behind the counterlooking at the robber, any further testimonyas to personalknowledge
of theclerk is superfluous.

d KItE 703a modifies, but doesnot do away with; the personalknowledgerequirement.
This rule allows a qualified expertwitness to rely on hearsaytestimony if this is consid
ered proper in her field of expertise,or to rely on hypotheticalfacts providedbeforeor
during the trial as a basisfor the opinion. But the personalknowledgerule is relaxedonly
to this extent.

Rule602
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e A lay witness is requiredby KRE 701 to basehis opinion on factsor circumstancesper- NOTES
ceivedby the witness.

1 Thejudge determinespersonalknowledgeas a KItE 104b question,that is, by asking
whetherthe jury reasonablycould believethe offeredfacts i.e., presenceat the eventso
thatpersonalknowledgeis possible.Credibility is notpartof this or anyotherKItE 104b
determination.The only questionis whether there is testimony or evidenceestablishing
the predicatefactsto allow the jury to make a rationalinferenceof personalknowledge.

g Rowlandv. Commonwealth,Ky., 901 S.W.2d871, 873 1995, held that hypnotically re
freshedtestimony of a witnesscould be admitted undercertain conditions. The obvious
dangerwith suchtestimonyis the potential for suggestionto overtakethe memoryof the
witness.However, in this casethe courtheld that becausethe witness’"pre-hypnoticrecol
lections" hadbeenrecordedin written or tapedform the decisionto allow the witnessto
testify waspermissible.

Rule603 Oathor affirmation.

Before testifying, every witness shall be required to declarethat the witness will testify
truthfully, by oath or affirmation administeredin a form calculatedto awaken the wit
ness’conscienceandimpressthewitness’ mindwith the duty to do so.

MIST: Enacted1990 Ky. Acts ch. 88, sec. 36; renumbered7/1/92pursuantto 1992Ky. Acts
ch. 324, sec. 34.

COMMENTARY

PREMISE/PURPOSE:
Section 5 of the Constitutionprohibitsdiminution of the rights, privileges or capacitiesof a
personon the basis of religious beliefor disbelief. To accommodatethis constitutionalman
date,KRE 603 requiresevery witnessto promiseto testify truthfully, eitherby oathor affirma
tion. The distinction betweenthetwo historicallyhasbeenbasedon a biblical injunction not to
swear oaths.The only importantpoint is that the rule requiresthe judge to besatisfiedthat the
witnessat leastis awareof the obligationto tell the truth.
a The efficacy of this rule for its statedpurposeis open to doubt. The theory is that the

promisewill "awaken" the witness’s conscienceand notify the witnessof the duty to tell
thetruth. Thenotice is a veiledthreatnecessaryto satisfythe perjury statute,KRS523.020
1. The "conscienceawakening"part of the rule is undercutby the existenceof rules like
KRE 613, 801A, and 804 which anticipatewillful refusal to testify truthfully by providing
remediesfor suchuntruthful testimony.

b In somecourts the judge endsthe oathwith the phrase"so help you God." While this is
not offensive to a greatmajority of witnesses,it is unwisepractice. If a witness doesnot
wish to invoke the Almighty, the witnesshas a constitutionaland a legal right not to. To
avoid embarrassmentand potentialprejudiceto the party calling the witness,judgeseither
should inquire out of the hearingof the jury how that witness wishesto comply with the
ruleor simply to askeachwitnessto swearor affirm without any furtherembellishment.

Rule604 Interpreters.

An interpreter is subject to the provisions of these rulesrelating to qualificationsof an
expertandthe administration of an oath or affirmationto make a true translation.

MIST: Enacted1990 Ky. Acts ch. 88, sec. 37; renumbered7/1/92pursuantto 1992Ky. Acts
ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE:
Oneof the capacitiesrequiredby KitE 601b is the ability to communicatewith the jury either
directly or through an interpreter. This rule requiresa personwishing to appearas an inter
preterto qualify as an expert,by training, experienceor education,andto takean oath.
a An interpreterqualifies to appearin court upon compliancewith administrativestandards

prescribedby the SupremeCourtand by demonstratingability to interpret"effectively,

Rule 604
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accurately,andimpartially." KRS30A.4051and2; Ad.Pro Part9.
NOTES

b KRS30A.425lists the circumstancesin which the interpretermay beemployedincluding
any and all meetingsandconferencesbetweenclient and attorney.

c Interpretedconversationsbetweenattorneyand client areprivileged by KRE503a2B
becausethe interpretermay be consideredthe representativeof the client. KRS30A.430
provides further protectionby prohibiting examinationof interpretersconcerningsuch
privileged conversationswithout the consentof the client. The interpretercan not be re
quired to testify to any otherprivileged communicatione.g.,religious privilege without
thepermissionof theclient.

Rule 605 Competencyof judge aswitness.

The judge presidingat the trial may not testify in that trial as a witness.No objection
needbemadein order to preservethe point.

MIST: Enacted1990 Ky. Acts ch. 88, sec. 38; renumbered7/1/92pursuantto 1992Ky. Acts
ch. 324, sec.34.

COMMENTARY

PREMISE/PURPOSE:
Thereare some rules that allow or require ajudge to be somethingother thananumpire wait
ing to be calleduponto resolvean evidentiarydispute.KItE 611a makesthe judge ultimately
responsiblefor the quality of the evidenceheardby the jury and KItE 614a andb give the
judge the meansto make the presentationof evidenceeffective for the ascertainmentof the
truth. KItE 605 existsto preventan over-eagerjudge from intrudingtoo far into the adversarial
process.This rule precludesthe judge from testifying as a witnessat a trial over which she is
presiding.The secondsentenceof the rulemakesan objectionunnecessaryif this occurs.
a This situationdoes not ariseoften. It is possibleto imagine some scenariosin which a

judge might bethe best, and perhapsthe only witness.A judgemight overhearthedefen
dant threatenthe life of a witnessor overhearthe prosecutingwitnesstell the prosecutor
that he really can’tsay that the defendantis the personwho robbedhim. This obviously
would be potent evidenceand, if adducedthrough the presidingjudge, would be nearly
unimpeachable.But this is just the reason for the rule: the adversary party’s cross-
examinationwould be so difficult andso unlikely to counteractthe judge’s testimony,that
the draftershavedecidedthat the presidingjudge’s testimony must be unavailableat the
trial.

b Note carefully that this rule only precludestestimony.The presiding judge is bound by
KItE 5012 and 3 to discloseand to produce.

c Unlesspresidingover the trial, a judgeis justanotherwitness.
d Thisrule is mostoften mentionedin regardto predecessorjudgestestifying for a party. In

Byev. Mattingly, Ky.App., 975 S.W.2d459 1996, a judge who hadrecusedhimself ap
pearedas a characterwitnessin a will case.The courtrecognizedthe potential for preju
dice butdeclinedto disturbthetrial judge’s balancingunderKItE 403.

e Even if the presiding judge testifies, thereis no indication in the rule languagethat this
would always be reversibleerror. KItE 103a precludesreversalexcept upon showing
that the error affecteda substantialright of a party.

f However, the appellatecourts should presumethat any testimonyby a presidingjudge is
reversible.A judge is forbiddenby SCR4.3002 to testify voluntarily as a characterwit
nessand is prohibitedfrom lending the prestigeof his office to advancethe privateinter
estsof privateparties.The moral positionof the presidingjudge makesanythinghe says
too prejudicial to the partyagainstwhom the testimonyis introduced.

Rule 606 Competencyof juror aswitness.

A memberof the jury may not testify as a witnessbeforethat jury in the trial of the case
in which the juror is sitting. No objection need be made in order to preservethe point.

MIST: Enacted 1990Ky. Acts ch. 88, sec. 39; renumbered7/1/92pursuantto 1992Ky. Acts
ch. 324,sec.34.

Rule 606
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COMMENTARY
NOTES

PREMISE/PURPOSE:
This rule preventsa memberof the jury from testifying as a witnessat the trial of a casein
which the juror is sworn to bethe finder of fact The considerationsunderlyingKItE 605 also
underliethis rule.
a The federalrulehas a secondsectionthat governsjuror testimonyupon an inquiry into the

validity of a verdict or anindictment.Kentuckyhasno suchlanguage.RCr10.04prohibits
examinationof a petit juror exceptto establishthat the verdictwas decidedby lot.

b Nothing in this ruleprohibitsa grandjuror from testifying as to the proceedingsby which
an indictmentwas returned.RCr 5.241 enjoinssecrecyon all participantsof a grandjury
proceeding"subjectto the authority of the court at any time to direct otherwise." A party
cannotjust subpoenaa grandjuror and rely on KItE 501 to demandthat the grandjuror
testify. The party must first apply to the grandjury presidingjudge, the chiefjudge of the
circuit, or to thejudgepresidingover theaction in order to obtain grandjuror testimony.

Rule 607 Who mayimpeach.

Thecredibifity of a witnessmaybe attackedby any party, including the party calling the
witness.

MIST: Enacted1990Ky. Acts ch.88, sec. 40;renumbered7/1/92 pursuantto 1992Ky. Acts
ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE:
This rule was includedin the federalrules to supersedethe commonlaw rule that the propo
nent of the witnessimplicitly vouchedfor the credibility of the witnessby calling him. If the
witnessturnedon theproponent,the commonlaw forbadeimpeachmentUnderthe Civil Code
Section596] the proponentusuallycould not impeach,but could contradictwith otherevi
dence.After 1953,CR43.07allowed impeachmentby any meansexcept evidenceof particular
wrongful acts. KItE 607builds on CR 43.07 and authorizesimpeachmentof any witness by
any partyby anymethodauthorizedby law.
a Credibility may be attackedin any numberof ways, as referenceto CR 43.07,KItE 104

e, KItE 608,KItE 609, and caseprecedentshows.Impeachmentis the processof show
ing the jury why it shoulddisbelieveor discountwhatthe witnessis testifyingto.

b Bias-Interest-prejudice- Theseterms describeevidencethat allows thejury to conclude
that the witnesshas a reasonfor not telling the truth or not telling the whole truth. Typi
cally this is accomplishedby introducingevidencethat the witness has a grudgeor a rea
sonto hold a grudgeagainsta party, that thewitnesshassomethingto gain or a badresult
to avoid by testifyingin a certainway, or that for personalreasonsthewitness is not being
squarewith the jury. This is nevera collateral issue.Motorists Mutual Ins. Co. v. Glass,
Ky., 996 S.W.2d437,447 1997; Commonwealthv. Maddox,Ky., 955 S.W.2d718, 720-
721 1997; Weaverv.Commonwealth,Ky., 955 S.W.2d722, 725 1997.

c Characterfor untruthfulness- By usingthe methodspermittedby KItE 608,theparty
may demonstratethat no one elsebelievesthe witnesswhich leadsto the inferencethat the
jury shouldnotbelievethe witnesseither.

d Prior convictions- Proofof a prior conviction allows an inferencethat the witnesscannot
be trusted.KItE 609.

e Inconsistentstatements- Thesemustbeprecededby the foundationprescribedby KRE
613. Inconistentstatementscreatethe inferencethat the jury cannottrust someonewho
says different things at different times. If the inconsistentstatementsare introduced for
impeachmentonly, an instructionlimiting the evidenceto thatuse is required.However,
becauseKitE 801A and 804 allow substantiveuseof out of court statements,limited im
peachmentis rarely given as a reasonto introduceout of courtstatements.

f Contradiction- Evidenceintroducedthroughother witnessesmayestablishthat while the
witnesstestified A, B, and C, all otherwitnessesagreethat what really happenedwas
E, and F. Circumstantialevidenceof the witness’sability to perceiveor recall also may be
usedto impeachunderthis heading.

Rule.607
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g Thestandardrule is that a witness cannotbe impeachedon a "collateral issue." Eldred V
NOTESCommonwealth,Ky., 906 S.W.2d694, 706 1994.A matteris consideredcollateralwhen

it has no substantialbearingon an issue of consequence,that it, whenit hasno purpose
other than contradictionof testimony.Simmonsv. Small, Ky.App., 986 S.W.2d452, 455
1998.

h Nothingin Article 6 precludesthe introductionof evidenceto impeach.If a witnessdenies
making a dealwith the Commonwealthfor a good dispositionon a pleabargainedcase,
the impeachingparty has the right to proveotherwisethroughstipulationof the Common
wealthor introductionof testimony.Obviously, taperecordingsor testimonyby witnesses
who heardoutof court statementsare necessaryto impeachby this method.Thejudge has
authorityunder KitE 403 and 611a to place limits on how much evidencewill be pro
ducedand whenit canbeproduced.

i Olden v. Ky., 488 U.S. 227 1988 reverseda Kentuckycasethat upheld a trial decisionto
excludeevidenceof interracialsexualrelationswhich the proponentwantedto introduce
to show a reasonto lie. Although ARE 403 and 611a give a judge discretionto limit the
extentof relevantcross-examinationandproductionof relevantevidence,the 6thAmend
mentof theU.S. Constitutiongivesthe defendanta right to confrontwitnessesandto pre
senta defense.Courts must give the defendanta fair chanceto underminethe evidence
presentedagainsthint. Commonwwealthv. Maddox,Ky., 955 S.W.2d718,721 1997.

j The ruledoesnotprohibit a party from impeachinghis own witnessbeforethe otherside
hasa chanceto do so. The credibility of any witnessmay be attackedby any party. For
example,the witness’sprior conviction might be elicited by the proponentto createa "not
hiding anything" rapportwith the jury.

k But the proponentcannotrehabilitatea witnessin advance.The credibility of the witness
is to come from demeanorand objective indicationsthat the witness knows what he is
talldng about "Bolstering" evidenceis irrelevantuntil the adverseparty makesan attack
on the witness becauseit doesnot contributeto make the existenceof a fact of conse
quencemore or lesslikely. Samplesv. Commonwealth,Ky., 983 S.W.2d 151, 154 1998.
"Bolsteringevidence"deals with the witness rather than with his testimony. Williams v.
State,927 S.W.2d 752, 763 1’x.App. 1996.The fact that a witness said the samething
outof court and in court is equallyirrelevantSeeRule801A.

I A party cannotuse supposedimpeachmentto introduceotherwiseinadmissibleevidence.
Commonwealthv. Maddox, Ky., 955 S.W.2d718, 721 1997; Slovenv. Commonwealth,
Ky., 962 S.W.2d845, 858 1997. The SupremeCourt has stoppedshort of adoptingthe
federal"primary purposetest," buthasmadeit clear that it will not standfor subterfugein
this area.Thurmanv. Commonwealth,Ky., 975 S.W.2d888, 893 1998. Such subterfuge
is forbiddenby RPC3.4ein anyevent.

m In Commonwealthv. Maddox,Ky., 955 S.W.2d 718, 721 1997, the court noted that the
judge may limit impeachmentatlong as the jury gets a "reasonablycomplete"pictureof
the witness’ interest,bias and motivation.The court also conunentedthat a party should
be given greaterlatitudein impeachmentof a non-partywitness.

Rule 608 Evidenceof character.

Opinion and reputationevidenceof character.The credibility of a witness may be at
tackedor supported by evidencein the form of opinion or reputation, but subjectto the
limitation that theevidencemay referonly to generalreputationin the conununity.

HIST: Enacted1990Ky. Acts ch. 88, sec. 41; amended1992 Ky. Acts ch. 324,sec. 14; re
numbered7/1/92pursuantto 1992Ky. Acts ch. 324, sec.34.

COMMENTARY

PREMISE/PURPOSE:
ARE401a3 providesthat evidenceof a person’scharacteror a trait of charactermay notbe
introducedto proveaction in conformity with characterexcept when introducedas authorized
under KItE 607, 608, and 609. KItE 608 tells the attackingparty how to attackcharacter. It
maybe doneby opinion or reputationtestimony.No other meansareprovided.
a Theoriginal draftof this rule also containedthe languageof FRE608b which allows,

Rule 608
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undercertaincircumstances,cross-examinationon specific instancesof conduct.This lan
NOTES

guagewas deletedprior to adoptionin 1992 which leadsto the conclusionthat cross-
examinationon specific actsby the witnessis not permitted.Certainly CR 43.07 still for
bids suchacts. [Tammev. Commonwealth,Ky., 973 S.W.2d 13,29 1998].

b In Tuckerv. Commonwealth,Ky., 916 S.W.2d 181, 184 1996, there is an exampleof
what is no longerpermitted.In that case,a defendantcross-examinedwitnessesabout the
presenceof marijuanato discredittheir testimony,essentially,"to impeachthe prior vic
tim’s credibility with evidenceof marijuana.’ The court wasnot askedto rule on the ad
missibility of this evidenceunder KRE 608, but it is clear that specific situationslike this
no longercanbe the subjectmatterof cross-examination.

c In Plc/card Chrysler, Inc. v. Sizemore,Ky.App., 918 S.W.2d736, 741 1995, the court
held that evidenceof the good characterof a witnesscannotbe introduceduntil after that
characterhasbeenattacked.

d Comments405a,b, andc asto opiniontestimony apply here.
e A witness may say that in his opinion, anotherwitness is a liar, but may not say that the

other witnessis lying in thatparticularcase.SeeKRE 702.
f Reputationis limited to a statementabout anotherwitness’sgeneralreputationin thecorn

munity,that is, whetherit is good or bad.
g Thetwo methodsprescribedfor attackingcredibility are the only methodsallowedfor re

habilitationas well.
h Thejudge may put limits on the numberof witnessescalled to testify underthis rule be

causeof the limited usefulnessof cumulativeopinionsas to credibility. KItE 403.
i KItS 532.0552a6 purportsto allow prior juvenile adjudicationsas impeachmentevi

denceduring a criminal trial if the offensefor which thejuvenile was adjudicated"would
be a felony if committedby an adult." This is a legislative amendmentof KItE 609a
which limits impeachmentto those crimes"punishableby deathor imprisonmentfor one
year or more underthe law which the witness wasconvicted."A juvenile public offender
is neversubjectedto thesepunishments.KRS635.060.Thus,the statuteshouldnotbe em
ployed.

Rule 609 Impeachment by evidenceof conviction of crime.

a Generalrule. For the purposeof reflectingupon the credibifity of a witness,evidence
that the witness hasbeenconvictedof a crime shall be admitted if elicited from the
witnessor establishedby public record if denied by the witness,but only if the crime
was punishableby deathor imprisonmentfor one 1 year or more underthe law
underwhIch the witnesswasconvicted.Theidentity of thecrime upon which convic
tion wasbasedmay not be disclosed upon cross-examinationunlessthe witnesshas
deniedthe existenceof the conviction. However, a witnessagainstwhom a conviction
is admittedunderthisprovisionmay chooseto disclosethe identity of the crime upon
which theconviction is based.

b Time limit. Evidence of a conviction under this rule is not admissible if a periodof
morethan ten 10 yearshaselapsedsince the date of the conviction unless the court
determinesthat the probative value of the conviction substantiallyoutweighsIts
prejudicialeffect.

c Effect of pardon,annulment,or certificateof rehabilitation. Evidenceof a conviction
is not admissibleunderthis rule if the conviction hasbeenthe subjectof a pardon,
annulment,or other equivalentprocedurebasedon a finding of innocence.

HTST: Enacted1990 Ky. Acts ch. 88, sec. 42; amended1992 Ky. Acts ch. 324, sec. 15; re
numbered7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY
PURPOSE/PREMISE:
Although courtsconsideringotheractsevidenceunderKRE 404b recognizethat it is inher
ently highly prejudicial, this vestigialruleof witnessdisqualificationcontinuesto hangon de
spite the inability of anyoneto explain why introductionof evidenceof a conviction is not
evenmore highly prejudicial.The premiseof the rule, suchas it is, is that a personwho suffers
a felony conviction of any type is less deservingof beliefbecauseof thatconviction.

Rule 609
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If a party desiresto impeachby useof evidenceof a prior conviction, Subsectiona pro-
NOTES

videsthat it "shall be admitted." Ordinary401-403balancingand analysisdoesnot apply
to this subject.
Remotenessis the only considerationfor exclusion.If a conviction is more thanten years
old, it is not admissibleunless the judge determinesthat probativevalue of proof of the
conviction outweighsits prejudicial effect [Subsectionb]. The burdenof showingthis is
on the party desiringto use the conviction.McGinnis v. Commonwealth,Ky., 875 S.W.2d
518, 5281994.
Remoteconvictions are excludedon the ground that the jury "might associateprior guilt
with currentguilt." Perduev. Commonwealth,Ky., 916 S.W.2d148, 167 1995.
TheKentuckyruledoes notpermit identification of the crime unless1 the witnessunder
cross-examinationhasdeniedthe conviction or 2 the witnesswishesto identify the na
ture of theconviction for tacticalreasons.Slavenv. Commonwealth,Ky., 962 S.W.2d845,
859 1997. However,a party can open the door by his action. Tammev. Commonwealth,
Ky., 973 S.W. 2d 13,281998.
Thereare two ways to proveprior conviction: 1 an admissionfrom the witness,and 2
anintroductionof a public recordif the witnessdeniesconviction.
Any crime punishableby deathor by a penalty of oneyear or moreunderthe law of the
jurisdiction in which the conviction washadmay be used.Any crime, not just thosedeal
ing with honesty,maybe used.
Therule doesnot allow a party to ask the witness if he hasbeenconvictedof a "felony."
The languageof the ruleallows "evidencethat the witnesshasbeenconvictedof a crime."
Thequestionshouldfollow the rule language.
A conviction cannotbeusedif it waspardoned,annulled,or otherwisesetasidebecause
the witnesswas innocentof thecrime. Reversalon appealor dismissalfor insufficientevi
dencewould satisfy the last requirementof the rule. A pardonfrom the governorunder
Section77 of the Constitutionwould qualify, but a restorationof rights underSection 145
will not.
Becauseof the highly prejudicial natureof prior conviction evidence,an admonition is
calledfor. The standardadmonitiongiven in the circuit judge’sbook is verboseand con
fusing. Nothing preventsan attorneyfrom suggestinga simpler admonitionlike: Mem
bers of thejury: The witnesshasadmittedconvictionofa crime in thepast. Youmustde
cide if this conviction affectsyour estimateof his credibility and how much effectit has.
This is theonly purposefor which you can use this evidence.

Rule610 Religiousbeliefsor opinions.

Evidenceof the beliefsor opinionsof a witnesson mattersof religion is notadmissiblefor
thepurposeof showingthatby reasonof their naturethe witness’ credibility is impaired
or enhanced.

LUST: Enacted1990 Ky. Acts ch. 88, sec. 43; renumbered7/1/92pursuantto 1992Ky. Acts
ch.324, sec.34.

COMMENTARY

PURPOSE/PREMISE:
SectionFive of the Constitutionprohibits diminution of civil rights, privileges or capacities
becauseof religious belief or disbelief.Many casesstatethis Constitutionalright as the basis
of rule that a witnessis notdisqualified to testify and cannotbe crossexaminedas to religious
beliefs for the purposeof discreditingthe witness.L & N It. Co. v. Mayes,Ky., 80 S.W. 1096
1904.Thisevidencerule is the positiveenactmentof this right.
a It is importantto follow the rule’s plain language.Evidenceof beliefsor opinionson mat

ters of religion arenot admissibleto show that the beliefsor opinionsundermineor bolster
the credibility of the witness. Evidenceof religiousbeliefsor opinionsto proveothermat
ters is admissibleif it satisfiesotherevidencerules.

b Forexamples,it is permissiblefor a judge at a competencyhearingto ask a child witness
if Jesuswantsus to tell the truth becausethe purposeof the evidenceis to decidethe pre
liminary questionof whetherthe child candistinguishbetweentruthand lies andunder

Rule 610
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standsthe obligationto tell the truth. It is not airight for a lawyer to askthe samequestion
NOTESon director cross-examinationof the witnesswith the expectationthat the answerwill bol

steror underminethe child’s credibility with thejury.

Rule 611 Mode andorder of interrogationandpresentation.

a Control by court. The court shall exercisereasonablecontrolover the modeandor
derof interrogatingwitnessesandpresentingevidenceso asto:
1 Make the interrogation andpresentationeffective for the ascertainmentof the

truth;
2 Avoid needlessconsumptionof time; and
3 Protectwitnessesfrom harassmentor undueembarrassment.

b Scopeof cross-examination.A witnessmaybe cross-examinedon anymatterrelevant
to any issuein the case,including credibility. In the interestsof justice,the trial court
may limit cross-examinationwith respectto mattersnot testified to on direct exami
nation.

c Leadingquestions.Leadingquestionsshouldnot be usedon the direct examinationof
a witness except as may be necessaryto developthe witness’ testimony.Ordinarily
leadingquestionsshouldbe permittedon cross-examination,but only upon the sub
ject matter of the direct examination.Whena party calls a hostile witness,an ad
verse party, or a witness identified with an adverseparty, interrogationmay be by
leadingquestions.

HIST: Enacted1990Ky. Acts ch. 88, sec. 44; renumbered7/1/92pursuantto 1992Ky. Acts
ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE:
TheRule has three3 looselyrelatedsectionsalthoughsubsectiona is by far the most impor
tant for evidenceanalysis.This subsectionimposesa duty on the trial judgeto exercisereason
ablecontrol over the introductionof evidence.It is not intendedto supersedethe order of pro
ceedingsset out in RCr 9.42 or to supersedethe Rules of Evidence.This Rule exists along
with K.RE 102, 106, and403 to give the judge someguidanceon what to do when evidence
questionsare not clearly governedby the Rules. Subsectionsb and c of the Rule deal with
cross-examination,a critical subjectfor criminal defenseattorneys.

Subsectiona

a Commentsmade in Rules 102, 106 and 403 inform the understandingof KRE 611 a’s
purpose.Thejudge shall interveneto makethe interrogationof witnessesand the presen
tation of evidence"effective for the ascertainmentof the truth." This languageis so broad
that it can cover small problems like objections to compouudquestions or claims of
"asked and answered"to sweepingquestionslike introductionof oral statementsto ex
plain portions of written statementswhenusedin conjunctionwith KRE 106, 612, 803 or
804.
1 Courtsgenerally say that suchmattersare left to the sounddiscretionof the judge.

Trial decisionswill be overturnedonly upon showingthat the discretionwasabused.
Bazev. Commonwealth,Ky., 965 S.W.2d 817, 821 1997; Humphreyv. Common
wealth, Ky., 962 S.W.2d 870, 874 1998; Dannerv. Commonwealth,Ky.. 963 S.
W.2d632, 634 1998.

2 In Commonwealthv. Maddox,Ky., 955 S.W.2d718, 721 1997, the court suggested
that judgesusethe considerationsset out in KRE 403 to guide their decisionsunder
this rule.

b SectionElevenof theConstitutionand the Sixth Amendmentof the U.S. Constitutionpre
serve a criminal defendant’sright to confrontwitnesses.Moseleyv. Commonwealth,Ky.,
960 S.W. d 460,462 1997; Rogersv. Commonwealth,Ky., 992 S.W.2d183, 185 1999.
However, KRE 611a gives judges authority to limit crossexaminationfor any of the
three purposesspecified by the Rule. Humble v. Commonwealth,Ky.App., 887 S.W.2d
567, 572 1994; Nunnv. Commonwealth,Ky., 896 S.W.2d911 913 1995. ; Rogersv.
Commonwealth,Ky., 992 S.W.2d 183, 185 1999. However, denial of effective cross-
examinationis error that is reversiblewithout showingof any additionalprejudice.Eli/red Rule 611
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v. Commonwealth,Ky., 906 S.W.2d694,702 1994.
NOTES

c Finding the line where limitation ceasesto be reasonableand becomesan impositionon
the right to confront is dependenton the circumstancesof each case.NunnandHumble
intimatethat wherethe jury is givenenoughinformation to makethe desiredinferencethe
right of confrontationis upheld. Weaverv. Commonwealth,Ky., 955 S.W.2d 722, 726
1997 says soexplicitly.

d The conceptsof "invited error" and "openingthe door" are often associatedwith KRE611
a. Courtsallow inadmissibleas well as admissibleevidencein rebuttalwherea party has
introducedinadmissibleevidencei.e., irrelevantor excludedfor other reasons.This is to
"neutralizeor cure any prejudice incurred from the introductionof evidence." Common
wealth v. Alexander,Ky., 5 S.W. 3d 104, 105 1999; Commonwealthv. Gaines,Ky., 13
S.W. d 923,924 2000; Ryan v. Bd. Police Cmmrs.,96 F.3d 1076, 10828th Cir. 1996.

e "Openingthe door" canresult from intentional or inadvertentblurts by a witness or in
quiry into subjectspreviously ruled irrelevantor otherwiseinadmissible.The latter situa
tion is often problem for inexperiencedattorneyswho wish to pressthe line but do not
know whereit is.

1 KRE 611a is often applied after a bad situation arises. KRE 103a and d and KRE
401-403are expectedto bring problemsout beforethe jury is exposedto improperinfor
mation. KRE 611a canbe used as a justification for preemptiveaction. But often it is
usedwhen a problemhas arisenand the judge must decide what steps short of mistrial
might betakento correcttheproblem.

g KRE611a andKRE 105 canbe readtogetherto imposea duty on thejudge to give limit
ing instructionson his own, without requestof a party. Certainly the Rule authorizesthe
judge to do so. Presentationof evidenceof limited admissibility canbe effectivefor the
ascertainmentof the truth only when properlylimited by admonition. However, the sec
ond sentenceof KRE 105a is a penalty on appeal,nota restrictionon the actionsthat a
trial judge cantake.

h Subsectiona2 permits the judge to control the presentationof evidenceto avoid need
less consumptionof time. This presumesthat the judge will heedher ethical duty under
CJC 3A4 to accordevery person"and his lawyer" full right to be heard accordingto
law. KRE611a2 doesnot authorizethe judge to practicethe casefor the partiesor to
excludeevidencebecauseproductionof the evidencemight delayproceedings.

i This subsectionmayfigure in a determinationof whethera party shouldbe allowedto in
troduceextrinsic evidenceunderKRE 106. If the presentationof suchevidencewould in
volve delays to obtain witnesses,the judge hasauthority underthis section to requirein
troductionof theevidenceat a latertime.

U Subsectiona3 at its simplestlevel authorizesthe judgeto stopbickeringbetweenawit
nessand a lawyer or "browbeatingthe witness."CJC 3A8 hasplaceda more clearly
definedburdenon the judge to preventaction disrespectfulof a witness by requiringthe
judge to control proceedingsso that lawyersrefrain from "manifestingbias or prejudice
againstparties,witnesses,counselor othersunlessrace,sex,religion, nationalorigin, dis
ability, age,sexualorientationor socio-econoniicstatusor other similar factors are issues
in the proceeding."

k Forsomereason,the inaudibility of taperecordingshas beena subjectof interestunder
this Rule. Pursuantto KRE611a and403, the judgedecideswhetherthe technicalprob
lemswith a taperesulting in inaudibleportions are seriousenoughthat the jury would be
misled as to their contentor are such that the tape would be untrustworthy. Gordon v.
Commonwealth,Ky., 916 S.W.2d 176, 180 1995;Perduev. Commonwealth,Ky., 916 5.
W.2d 148, 155 1995; Norton v. Commonwealth,Ky.App., 890 S.W.2d632 1994.

I Thejudge may considerthe useof an accuratetranscriptof a recordingor testimonyof
one of the participantsto supplementor substitutefor a tape.Thejudge mayuse thesede
vices to fill in the inaudible portions.However, the witness cannotbe an "interpreter" of
the tape. He must testify from memory.Gordon, p. 180. Federalpracticeauthorizesthe
useof suchcompositetapes. U.S. v. Scarborough,43 F.3d 1021,1024 6th Cir. 1994.

Rule 611
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Subsectionb
NOTES

m Kentuckypermitswide opencross-examinationwhich meansthat the cross-examinermay
go into any relevantissue,including credibility, subjectto reasonablecontrol by the judge.
DeRossettv, Commonwealth,Ky., 867 S.W.2d 195, 198 1993.

n Thereare two limitations on cross. Thejudge may precludecross-examinationon matters
not raisedon direct "in the interestsof justice" and the judge may prohibit leadingques
tions except when crossexaminationis on the subjectmatterof direct examination.Both
KRE 611a and 403 authorizethe judge to place "reasonable"limits on the timing and
subjectmatterof cross-examination.

o In 1996, the GeneralAssemblyamendedKRS431.350yet againto try to makeit possible
to havean upsetchild in a sexualoffenseprosecutionexaminedandcrossexamined"in a
room other than the courtroom," and outsidethe presenceof the defendantwho can only
look on via TV. The statute was upheld in Stringerv. Commonwealth,Ky., 956 S.W.2d
883, 886 1997.

Subsectionc

p A leadingquestionis one that suggeststhe answerto the witness. [CR 43.05]. This con
trastswith the open-endedquestionswith which direct examinationis to bemade.For ex
ample,"You were robbedon March 15th, weren’t you?" is leading."Did anythinghappen
to you on March 15th?" is not a leadingquestion.

q Foundationor set-upof questionsare not leading: e.g.,"Wereyou in the Krogeron March
15th? Did somethinghappen?Did you seewhat happened?What happened?"The first
three questionsrequire yes or no answersbut they are not leading.They are foundation
questionsrequiredby KRE 602 to showpersonalknowledgeand are unobjectionable.The
old rule of thumb that leading questionsrequireyes or no answersis too unreliableto be
used.

r The Rule permits leadingquestions"to developthe testimony," which is anotherway of
saying that if a little leadingwill get an excited,confusedor verbosewitness settleddown
and testifying, the practiceshould not be discouraged.This portion of the Rule permits
leading of child witnessesor personswith communicationproblems.Humphrey v. Corn
nwnwealth,Ky., 962 S.W.2d870, 874 1998.

s A hostilewitness may beled on direct examinationwhenhis answersor lack of answers
showthat the witnesswill not testify fairly andfully in responseto open-endedquestions.
The identity of the personwho subpoenaedthe witnesshasnothing to do with hostility.
Hostility mustbeshownbeforethe requestto useleadingquestionsis made.

t Theleadofficer or detectivein a caseparticularly, if identified astherepresentativeof the
Commonwealthor as a personessentialto the presentationof the Commonwealth’scase
underARE 615 , is "a witnessidentified with an adverseparty" and can be led on direct
examinationby the defendant.

Rule612 Writing used to refreshmemory.

Exceptas otherwiseprovidedin the Kentucky Rulesof Criminal Procedure,if a witness
usesa writing during the courseof testimony for the purposeof refreshingmemory,an
adverseparty is entitled to have the writing producedat the trial or hearingor at the
taking of a deposition, to inspect it, to cross-examinethe witness thereon,andto intro
duce in evidencethose portions which relate to the testimony of the witness,If it Is
claimed that the writing containsmattersnot related to the subject matter of the testi
mony, the court shall examinethe writing in camera,exciseany portionsnot so related,
and order delivery of the remainderto the party entitled thereto.Any portion withheld
overobjectionsshall bepreservedandmadeavailable to the appellatecourt in the event
of an appeal.

141ST: Enacted1990Ky. Acts ch. 88, sec. 45; renumbered7/1/92pursuantto 1992 Ky. Acts
ch. 324,sec. 34.

COMMENTARY

PURPOSE/PREMISE:
This is a specialversionof the ruleof completenessthat is usedwhen a witness "usesa writing

Rule612
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during the courseof testimony for the purposeof refreshingmemory."If the writing was not
NOTES

providedin pretrial discovery,the adverseparty, in fairness,shouldhavea chanceto seethe
complete document Otherwise,jurors might be misled. The rule does not describewhat
"refreshment"is.
a Refreshmentof memoryis often a preludeto introductionof out of court statementsas a

hearsayexceptionunderKRE8035.Formerly, a party had to fail to refreshthe memory
of the witnessbeforeintroducingthe recordas substantiveevidence,butthis is no longer
the case. If the witness cannotremember,the proponentcantry leading questions,ARE
611a, a writing, a photographor some otherpromptto jog the witness’smemory. Be
causethe othermatteris used only to refresh, thereis no requirementthat it be prepared
by thewitnessor that the witnessevenknow of its existence.

b Refreshmentis not specifically provided for in the rules. KRE 601b and602 establish
oral testimonyfrom personalmemoryas the norm,but if the witness’smemoryis not up to
the taskand the jury will therebyget less than the full truth, the judge may allow refresh
mentunder the generalauthority to avoid wasteof time and to make the presentationef
fective for discerningthe truth. KRE611

c Thereis no set procedurefor refreshment.At minimum the proponentshould be able to
showthejudge that the witness hadcauseto know the subjectmatter of the desiredtesti
mony but that for some reason,stagefright, passageof time, illness, etc., the witness
cannotrecall or cannotrecall well enoughto testify coherentlyor effectivelyabout it. The
judgemay requirethe proponentto getpermissionto refreshor may leave it to the adverse
partyto object.

d If the witness’s memory is refreshed,the writing or other prompt shouldbe taken away
from the witness so shecantestify from memory.Leadingquestionsshouldbe discontin
ued at this point.

e If the refreshmentfails, the witness is disqualified to testify for lack of personalknowl
edge,KRE 602, and cannottestify. Whetherthe witness is disqualified from testifying at
all or only disqualified as to certain subjectmattersis a judgmentcall pursuantto KRE
403 and 611a. If the witness has alreadytestified to some facts, the adverseparty may
haveto file a motion to strike, KRE 103a, or a motion for mistrial, dependingon the
party’s estimateof the effectivenessof an instructionto the jury to ignorethe testimony.

I If the witnesscannottestify from memory,he may still bethe conduit for recordedrecol
lection underKRE8035, if he cansatisfythefoundationrequirementsof that rule.

g "Use" of the memorypromptis the key conceptfor determiningwhetherthe adverseparty
is entitled to examinethe writing. Prosecutorssometimemail transcriptsof statementsor
other notes to witnessesweeksbeforetrial. Sometimeswitnessesreview theseprompts
just before going into the courtroomto testify. In eithercase,becausethe promptwas
"used" to refreshmemory,the adverseparty is entitled to look at the writing. The adverse
party mayask aboutuseof promptsas a pretrial motion or may elicit this information on
cross-examination.KRE 612 differs from the federal rule which containsa specific sub
section which allows the judge to order accessto statements.The Kentucky language
mandatesaccessif the promptis "used."

h The first phrase of the rule, "except as otherwiseprovided in the Kentucky Rules of
CriminalProcedure,"subordinatestherelief availablein this rule to the reliefprovidedfor
in RCr7.24 and 7.26.

i Therule appliesto a witnesstestifying at a trial, hearingor deposition.
j If the proponentof the witness claimsthat parts of the writing do not relate to the subject

matterof the refreshment,the judge is requiredto make an in camerainspectionof the
writing to determineif some parts shouldbe deletedbeforethe writing is turned over to
theadverseparty. Presumablythis is a KRE 401-403determination.

k 11W509providesthat a party may waive a privilegeby voluntarilydisclosingor consent
ing to disclose"any significantpart" of the privilegedmatter. If the writing that the propo
nent wantsto use to refreshhasprivilegedmatterin it, the proponentmustassertthe privi
legebeforeusing the writing as a prompt.

I Police officers as witnessesare a particularproblem.Officers typically will testify or be
led to testify that becausethe investigationtook place several monthsago andbecause
theyhavehad severalother casesin themeantime,they do notrememberall of the details

Rule 612
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of the subject matter of their testimony.They then proceedto testify, ostensiblyfrom NOTES
memory,butactuallyusing their case file as a crib sheetClearly this hybrid form of testi
mony is not personalknowledge,refreshedmemory or recordedrecollection.The judge
has authority to allow this hybrid form of testimonyunder KItE 611a & b if he finds
that it will contribute toward ascertainmentof the truth and avoid wastedtime. But the
judgemust considerthe likelihood that the jury might be misled.Thejudge shouldrequire
the proponentto showthe following beforeallowing this hybrid form of testimony:
1. Thatthe officer’s testimonyis actually needed.Much of anofficer’s testimonyconcerns

irrelevantdetailsof a police investigation.
2. Thatthe officer cannottestify coherentlyfrom memoryalone.
3. Thata readingof recordedrecollectionis not a sufficientsubstitutefor the officer’s tes

timony. KRE8035.
4. Thattheofficer’s testimony will bebasedmostlyon presentpersonalknowledgeand

that thewriting or promptwill be usedonly to flU in occasionaldetails.
S. Thatthe jury will be able to distinguishthe portionsof testimonythatcomefrom per

sonalknowledgefrom theportionsderivedfrom othersources.

Rule 613 Prior statementsof witnesses.

a Examiningwitnessconcerningprior statement.Beforeotherevidencecanbe offered
of the witnesshaving made at another time a different statement,he must be in
quiredof concerping it, with the circumstancesof time, place,and personspresent,
ascorrectlyas the examiningpartycanpresentthem; and, if it be in writing, it must
be shown to the witness, with opportunity to explain It.. The court may allow such
evidenceto be introducedwhenit is impossibleto comply with this rule becauseof
the absenceat the trial or hearingof thewitnesssoughtto be contradicted,andwhen
the courtfinds that the impeachingparty hasactedin goodfaith,

b This provisiondoesnot apply to admissionsof a party-opponent as defined in KRE
801A.

HIST: Enacted1990 Ky. Acts ch. 88, sec. 46; amended1992 Ky. Acts cli. 324,sec. 16; re
numbered7/1/92pursuantto 1992 Ky. Acts ch. 324,sec. 34.

COMMENTARY
PURPOSE/PREMISE:
The languageis that of CR 43.08with a differentrule numberattached.Its purposeis to fix the
foundation requirementsfor impeachmentby introduction of out of court statements.CR
43.07,applicable to criminal casesthroughRCr 13.04,allows anattackon the credibility of a
witness by showingthat the witness "made statementsdifferent from his presenttestimony."
The fact of different statementstogetherwith the judge’s admonition limiting the jury’s use
only to reflection on the credibility of presenttestimonyconstitutes"strict" or "straight" im
peachment.This usehas survivedenactmentofthe evidencerules.

However, for 31 years Kentuckyhas allowedintroductionof prior inconsistentstatementsas
substantiveevidenceas well, Jeff v. Commonwealth,Ky., 436 S.W.2d788 1969, uponcom
pliance with CR 43.08 foundationrequirements.Not surprisingly, substantiveuse of out of
court statementshas eclipsedstraight impeachment.ARESOJAa1 is the rule enactmentof
theJettruleand a rejectionof the more limited federalrule approachto substantiveuse.

Subsectionb of this rule exemptsparty admissionunderARE SOJAbfrom the foundation
requirement.
a Substantiveuse of prior statementsis discussedin detail in Rule 801A.The foundationfor

bothusesis discussedhere.
b Therule requiresthe examinerARE 607 allows a party to impeachhis own witness,to

notify the witnessof thetime, place and circumstancesof theother statement,essentially
to refreshhis recollection as to the makingandsubstanceof the otherstatementIf the wit
nessrecalls the statement,the witnessmay admit that the other statementis more accurate
than in court testimonyor may try to reconcilethestatements.The witnessmay deny mak
ing theother statement.

c Thefoundationis notelaborateas the following exampleshows:

Rule 613
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1. Witnesstestifiesthat defendantis thepersonwho robbedhim.
NOTES

2. Examinerasksthe following questions:
A. "Do you recall talking aboutthis casewith Officer X on March 15, 1996at LPD

Headquarters?" "Yes."
B. "Were DetectivesYandZ there also?" "Yes."
C. If theother statementis in writing it is presentedto the witnessto review.
D. If not in writing, theexaminerasks "Did you tell themthat you couldnot identify

the robberbecausehe wore a mask?"
E. If in writing, the examinerreadsexactlywhat is on thepage: "Did you tell them

"I, uh, I couldnot say because,urn, um, he hadlike a maskthathewaswear
ing ‘i"

d Thewitness will answer"yes,no, or I don’t know." If the answeris yes,the witnessthen
must beallowedto explainapparentdifferences.If the witness admitsthat the otherstate
ment is more accurate, there is no need to examine further becausethe witness has
adoptedtheother statement.

e If the witnessdeniesor cannotrecall making the statementor cannotrecall the substance
of the other statement,this rule and CR 43.07 allow introduction of other evidenceto
show that the other statementwas made,that it was different from trial testimony,that a
witness who has made two different statementsis untruthful, and that the testimony of
sucha witness shouldbe disregarded.The adverseparty mayrequesta limiting admoni
tion.

I ARE801Aa1 exemptsthe differentstatementfrom the hearsayexclusionaryrule, KRE
802. Becausethe statementis relevant,it may be introducedas evidencethat the truth is
somethingother thanthe witness’strial testimony.

g The plain languageof this rule andof ARE801Aa presumethat the makerof the differ
ent statementwill be presentand subjectto questioningabout the circumstancesof the
statementand how it cameto be made. Thurmanv. Commonwealth,Ky., 975 S.W.2d888,
893 1998. The secondsentenceof ARE 613 allows introductionof the different state
ment whenthe witness is notpresentand when the judge finds that the "impeaching party
hasactedin good faith."

h CR 43.07 and KRE 613 use the word "different" KRE 801a1 uses the word
"inconsistent" to describethe t’pes of statementsthat trigger impeachmentBoth words
imply that the in court testimony differs from the out of court statementby addingor de
leting some details. It is not necessaryfor the statementsto be outright contradictoryof
eachother.

i Thejudge mustdecidewhetherthe differenceor inconsistenciesin the statementsare suf
ficient to justify impeachment.Impeachmenton "collateral" mattersis not encouraged.
KRE403; 611a2.

Ci The proponentof a witnessdoes not havean absoluteright to rehabilitatethe witnessby
showing other statementsconsistentwith the trial testimony.ARE 801Aa2 limits the
useof consistentstatements.

k Party admissionsdo not require a foundationbecausethey are admissibleon the ground
that a party and thepersonsassociatedwith the party should know about them.Thus, the
party hasno reasonto complainwhen theyareintroduced.

Rule 614 Calling andinterrogationof witnessesby court.

a Calling by court. The court may,on its own motion or at the suggestionof a party,
call witnesses,andall partiesareentitled to cross-examinewitnessesthuscalled.

b Interrogationby court. The court may interrogatewitnesses,whether calledby itself
or by a party.

c Interrogationby juror. A juror may be permitted to address questionsto a witness
by submitting them in writing to the judge who will decide at his discretionwhether
or notto submitthe questionsto the witnessfor answer.

d Objections.Objectionsto the calling of witnessesby the court, to interrogationby the
court, or to interrogationby a juror may bE madeout of the hearingof thejury at
the earliestavailableopportunity.

HIST: Enacted1990 Ky. Acts cli. 88, sec. 47; amended1992 Ky. Acts ch.324, sec. 17; re
numbered7/1/92pursuantto 1992Ky. Acts ch. 324, sec.34. Rule614
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COMMENTARY NOTES

PREMISE/PURPOSE:
TheCommentary,p. 66, saysthat the authority of the judge and the jury to questionwitnesses

is well establishedin Kentucky law. This rule formalizes the procedureby which questions

may be asked.The Commentarysuggeststhatjudge and juror questionsshouldbe used spar

ingly.
a The obvious dangerof judge questioningof witnessesis that the judge will become,in

fact or in the jury’s view, an advocatefor one side. U.S. v. Albers, 93 F.3d 1469, 1485

10th Cr. 1996.KRE 611 a1 chargesthe judge to help the jury to find the truth of the

case.But Kentuckyhasalwaysfollowed a particularly strict rule of adversarypresentation

of evidenceto avoid undueinfluence of thetrial judge on the fact-findingprocess.Whor

ton v. Commonwealth,Ky., 570 S.W.2d 627, 634 1978, dissent.Thejudgehas the duty

to make surethat the jury is not misled. ARE 403. The judge is not the guarantorthat

everyimportantfactis madeknown to the jury.
b Jurors, as the sole fact finders in a criminal trial, must know all relevantand admissible

thctsaboutthe case.But thejury is not usuallysophisticatedenoughto discernthe differ

encebetweenwhat it wantsto know andwhatit is allowed to know. Subsectionc allows

jurorsto submit written questionsto the judge who will decidewhetherthequestionsmay

be asked.The requirementof written questionsis largely ignoredalthough the substance

of the questionsusuallyis preservedon the videotapeor stenographictranscript.

As with judge questions,thedangerwith juror questionsis thatjurors maybetransformed
from neutralfact finders to inquisitorsor advocates.They maybecomeeitherafterthe
caseis submittedfor deliberation,butnotbefore. U.S. v. Ajmal, 67 F.3d 12 2d Cir. 1995.

c To avoid problemsof diplomacy,Subsectiond allowsdelayedobjection.

Rule 615 Exclusionof witnesses.

At the requestof a party the court shall order witnessesexcluded so that they cannot

hear the testimonyof otherwitnessesandit may makethe order on its own motion.This
ruledoesnot authorizeexclusionof:
1 A party who is a naturalperson;
2 An officer or employeeof a party which is not a naturalpersondesignatedasits rep

resentativeby its attorney;or
3 A person whose presenceis shown by a party to be essentialto the presentation of

the party’s cause.

HIST: Enacted1990Ky. Acts ch. 88, sec. 48; renumbered7/1/92pursuantto 1992Ky. Acts
ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE:
The commonlaw neverexpectedpeopleto behaveany betterthan they hadto. To prevent in
tentionalor unwitting modification of testimony,the judge alwayshashadauthorityto exclude
witnessesfrom the courtroomduring the testimonyof other witnesses.This rule differs from
RCr 9.48 becauseunder ARE 615 the judge mustexclude witnessesupon the requestof a
party. Thejudge may excludewitnesseson her own motion.The ruledoes notspecifya sanc
tion for violation of therule. Penaltiescanrangefrom contemptfor theoneviolating the sepa
ration order to prohibition of that witness’stestimony.The severity of the sanctionsis left to
the discretionof the judge.
a Subsection1 of therule is unnecessaryin a criminal casebecauseSection11 of the Con

stitutionentitles the defendantto meet the witnessesface to face. RCr 8.281 mandates
the defendant’spresence"at every critical stageof the trial" Thus, Subsection1 is written
primarily for civil cases.

b This rule is so firmly establishedthat it is easyto overlooktheconstitutionalinfringement
that exclusionnecessarilyentails. All trials on the merits in criminal casesarepublic pro
ceedings.Both the defendantand the generalpublic haveconstitutionalrights to demand
admissionof relatives, friends and the generalpublic to all criminal trials. [Section 11;
First Amendment].The basis for the rule is that exclusionof witnessesis necessaryto pro-

Rule 615
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tect the integrity of the fact finding process.If thatpurposeis not servedby exclusionin a NOTES
particular situation, the constitutionalright of opennessshould prevail. Tanune v. Corn

nwnwealth,Ky., 973 S.W.3d 13,291998.
c In two recent cases,Justicev. Commonwealth,Ky., 987 S.W.2d 306, 315 1998 andDii

lingham v. Commonwealth,Ky., 995 S.W.2d 377, 381 1999, the court held that the

prosecutormay designatea police officer asthe representativeof the stateto beexempted

from a separationorder. The theory is that the Commonwealthis not a "naturalperson"

and thereforean individual involved in the investigationmay qualify as its employeeor

agent.
d Any party canusesubsectionc. Oftena party wifi havean expertwitnesssit at counsel

table or in the courtroom as a prelude to the expert’s testimony basedon observations

madeduring trial or what the witnesshas heardin court. An expertis not exemptedfrom

separationbecauseshe is an expertwitness.The party wishing to excusethe expertfrom
separationmustobtain thejudge’s permissionundersubsection3.

e The rule doesnot limit the numberof personswho canbe exemptedfrom the separation
order. If the governmentrequiresthree officers to make sure its presentationis correct,
federal courtsallow it. U.S. v. Jackson,60 F.3d 128 2d Cir. 1995. By the samereason
ing, if the defendantneedstwo or more expertsin the courtroom, the judge may permit
this.

1 If a police officer is exemptfrom separationunderSubsection2, his relevantout of court
statementsare also exemptedfrom the hearsayexclusionaryrule becausethey are state
mentsof the party’s agentor servantconcerninga matterwithin the scopeof employment.
KItE 801Ab4. This meansthat relevantstatementsof the officer designatedas a repre
sentativecan be introduced without any showing of inconsistencyor the ARE 613a
foundation.

J. David Niehaus
DeputyAppellateDefender

JeffersonDistrict Public DefenderOffice
200 Civic Plaza

Louisville, KY 40202
Tel: 502 574-3800;Fax:502 5744052

Rule 615

Ij %fl Jt.V C.V.flflW.fltflfltJflJJfl1 :
The ConfrontationClause,some say, was a reactionto the infamousseventeenthcentury trial of Sir Walter Raleigh.
TheredoubtableRaleighwas accusedof high treason.An allegedcoconspirator,Lord Cobham,was not calledas a wit- I
nessbecausehewas imprisonedin the Tower of London.However, the Crown, over Raleigh’s objection,was allowed I
to introduce in evidencean affidavit signedby Cobhamassertingthat both he and Sir Walter had beeninvolved in a I
plot to overthrow Queen ElizabethI and replaceher with Arabella Stewart.Raleighwas convicted. He wasn’t be- I
headed,though.Thathappenedmanyyearslater, as apunishmentfor subsequenttransgressions. :

DavidF. Binder I
HearsayHandbook3 Ed. 1999at § 7.01. I
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NOTES

If the witnessis not testifyingas an expert,the witness’ testimonyin the form of opinions

or inferencesis limited to thoseopinionsor Inferenceswhichare:

a Rationally basedon the perceptionof the witness; and
b Helpful to a clear understandingof the witness’ testimony or the determination of a

fact in issue.

COMMENTARY

PURPOSE/PREMISE:
Opinionstend to usurp the jury’s function of deciding the factsof a caseby offering the wit
ness’sview of what the evidencemeans in place of factual statementsfrom which the jury can
draw its own conclusions. However, opinions are routinely offered throughout the course of
any trial. Article Seven regulatesopinion testimony, and ARE 701 limits opinions given by

persons "not testifying as an expert." This Rule governsboth lay witnessesand expertswhen
theyare not testifying as experts.

Rationallybasedon perceptionandhelpful
Opinion or inferencetestimony by non-expertsmust be rationally basedon the perception of
the witness and helpful to understandingthe witness’s testimonyor to determinationof a fact
in issue. The rule was designedprimarily to allow non-experts to expressopinions"that are in
reality only a shorthandstatementof fact." AsplundhMfg. v. BentonHarbor Engrg., 57 F.3d
1190 3rd Cir. 1995. Kentucky considers the rule "more inclusionary than exclusionary."
Cljfford i. Commonwealth,Ky., 7 S.W.3d371, 3741999.

Collective factsopinion
Someopinions are admissiblechiefly becauseit is difficult to expresscertainsubjectmatters
without including opinion. Thephrase"collectivefacts" is usedto describesuchsituations. In
Bowling v. Commonwealth,Ky. 926 S.W.2d 667 1996, the Court held that ARE 701 permit
ted testimonyaboutdemeanoror conduct. In Bowling,onewitnesstestifiedthat the defendant
had "just a kind of strangelook in his eyes." Another witness waspermittedto say thedefen
dant gave him an "intense look." The Court held this testimony was basedon perception and
was helpful.

Lay witnessesin Kentuckyhavebeenallowed to opine as to the speedof a moving vehicle,
the age of a person and whetherthat personwasintoxicated,the degreeof physical suffering
enduredby another,the mental andemotional stateof another,and thatupon arriving at the
sceneof a fire, the witnesssmelled gasoline. Cifford v. Commonwealth,Ky., 7 S.W.3d371,
374 1999.

Sanity
Anothersubject matterwhere non-experttestimony is allowedis sanity. In Brown v. Corn
rnonwealth, Ky., 932 S.W.2d359 1996 the Court rejecteda claim that opinionsas to sanity
could be formedonly by expertsqualifiedunderKRE 702. The Court did not undertaketojus
tify "lay" opinionsunder ARE 701, but insteadreliedon the long pedigreeof the commonlaw
rule permictinglayopinion as to sanity. SupremeCourt precedentallows suchtestimony,but
this is not the sameas saying that KItE 701 allows it.

A non-expert witnesscanobservepeculiarbehaviorand thaw conclusionsfrom thatbehavior.
The real issuebecomeswhether suchopinionsand inferencesare helpful to "determinationof
a factin issue." Iii somecases,suchas with a malingeringparty, only an expertwould be able
to seethroughthe act. Brown shouldnotbe readas authorizingnon-expertopinion on sanity
in every case. Thejudge must makea carefulappraisalof how likely suchtestimonyis to aid
thejury to determinethe issueandhow likely it is to mislead. KRE403.

Rule 701 Opinion testimony by lay witnesses.

Rule701
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No opinion thatdefendantis guilty NOTES
No one may give an opinion as to guilt. Meredithv. Commonwealth,Ky., 959 S.W.2d 87, 92

1997.

No opinion thatwitnessis lying
No witnessis qualified to give an opinionthat anotherwitness is lying. This issue is reserved

to the jury alone. Chumblerv. Commonwealth,Ky., 905 S.W.2d488, 495 1995; U.S. v. Sul

livan, 85 F.3d 743, 750 1stCir. 1996.

Lay technicalopinion by non-experts
Defensecounselshouldnotallow a trial court to use KRE 701 to allow "lay technicalopimon"

on a theory that suchopinion meetsthe requirementsof the Rule, personalknowledge,rational

basis for the inference,and helpfulnessto the jury. In Griffin Industries,Inc. v. Jones,Ky.,

975 S.W.2d 100 1998 the Kentucky SupremeCourt agreedwith the Court of Appealsthat

the trial court erredwhen it allowed lay witnessesto testify regardingdetails of a screw
conveyor system. G,jffin standsfor the rule that If a personhas experienceor specialized
knowledge,but does not qualify as an expertunderDaubert or Kumho Tire, this does not
meanheor shewill automaticallybe allowedto expresslay technicalopinionunderKRE 701.

Obviouslythis would be a loopholebig enoughto swallow DaubertandKurnho Tire both.

Lay witnessmay testify another is intoxicated
A lay witnessmay testify on the basis of observationandappearancethat anotherpersonwas
intoxicated at a given point in time. Johnsonv. Vaughn,Ky., 370 SW.2d 591, 593 1963;
Howardv. KentuckyAlcoholic BeverageControl Board,294 Ky. 429, 172 S.W.2d 46 1943;
R. Lawson, The Kentucky EvidenceLaw Handbook,§ 6.10, p. 281 3rd ed. Michie 1993.
MotoristsMist. Ins. Co. v. Glass,Ky., 996 S.W.2d437, 464 1997.

Lay witnessmay give opinionregardingcrime scene
Mills v. Cornmonwealth,Ky., 996 S.W.2d 473, 488 1999 Non-expert’sopinion wasration
ally basedon hisown perceptionsandhelpful to the jury.

Lay witnessmayopine remarital sexualaids
Sgt. Johnson’sdescriptionsof the sexualdevicesas "marital aids" and the activities portrayed
in the videotapeandphotographsas "consentingadultshaving fun" were propersubjectsof lay
opinion, and were not prejudicial characterizations.Springerv. Commonwealth,Ky., 998 S.
W.2d 439,451 1999.

Rule702 ScientificEvidence& Experts.

If scientific, technical,or other specializedknowledgewill assistthe trier of fact to under
stand the evidenceor to determinea fact in issue, a witness qualified as an expert by
knowledge,skill, experience,training, or education,may testify theretoin the form of an
opinion or otherwise.

COMMENTARY

PURPOSE/PREMISE:
This Rule specifiesthat as to mattersof scientific, technical,or otherwisespecialized,aprop
erly trained or experiencedpersonmay testify to help the jury understandevidenceor deter
mine a fact in issue. First the topic must qualify as scientific, technical,or otherwisespecial
ized. Only then may a witnessqualified as an experton that topic give an opinion andbe ex
cused,to a certainextent,from thepersonalknowledgerequirementof ARE602.

The key to understandingKRE 702 liesin Daubenv. MenU!Dow Pharmaceuticals
UnderKRE 702 which is identical to FRE702 in order to qualify as "scientific knowledge,"
an inferenceor assertionmust be derivedby the scientific method. Daubertv. Merrell Dow
Phannaceuticals,Inc., 113 S.Ct. 2786, 2795,509 U.S. 579, 1993 Facedwith a proffer of
expertopinion testimony,a trial judge must determineat the outsetwhetherthe expertis pro
posingto testify to 1 scientific knowledgethat 2 will assistthe trier of fact to understandor
determinea fact in issue.Daubert, at 2796. In other words 1 is it science,and2 is it rele
vant? Id. Daubert does not "presumeto set out a definitive checklistor test." However,
Daubert statesclearly that "a key questionto be answeredin determiningwhethera theoryor

Rule702
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techniqueis scientific knowledgethat will assistthe trier of fact will be whetherit can be NOTES
andhasbeentested." id. Emphasisadded.

The old test,underFrye v. UnitedStates,293 F. 1013 D.C. Cit 1923 wasgeneralacceptance

within the field in which the sciencebelonged. Theproblemwith Frye was that it would allow

astrologyevidencebasedon generalacceptanceamong astrologers. Daubertis much more

focusedon reliability of the underlying dataand testing. UnderDaubert,evenevidenceof a

new,little known sciencecanbeadmissible,if it hasbeentestedand provedreliable.

What doesDasthen actuallysaythat a trial court mustconsider?

1 TESTING must be consideredbecausetesting is the KEY to DAUBERT in that

"generatinghypothesesand testing them to seeif they can be falsified...ls what distin
guishessciencefrom other fields of humaninquiry." Id. Emphasisadded; Mitchell,

p. 102. Thus,whenDaubertsaysthetestfor whatconstitutesscienceis "flexible" Daubert
doesnot meanacourt canignorewhether a techniquehasbeenTESTED. lii. 2797.

2 PEER REVIEW AND PUBLICATION can be consideredbut are not essential,like
TESTING. This is where the flexibility comesin. Peerreview andpublication, unlike
testing, are not what distinguishessciencefrom fadsandfancy, butDauber:is flexible and
peer review and publicationcanbe a "pertinentconsideration."Daubert at 2797;Mitchell,
p. 102.

3 A trial court "should consider" the KNOWN OR POTENTIAL RATE OF ERROR
AND TUE EXISTENCEAN! MAINTENANCE OF STANDARDS CONTROLLING
TIlE TECRNIQUE’S OPERATION. But underDaubert theseare implicitly not as es
sentialasTESTING. Id.

4 Finally, Dauber: makesclear that GENERAL ACCEPTANCE in the relevant scientific
communityis ONLY A FACTOR,atbest. lit

Kentuckyhas adoptedDaubert
Where a new or unusualmethodor principal is involved, a pre-trial hearing is required, and
the principles of Daubert v. Merrell Dow, 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469
1993apply. Mitchell v. Commonwealth,Ky. 908 S.W.2d100, 101-1021995.

Kumho Tire CompanyLIt V. CarmichaelexpandsDaubert
The goodnewsis that Kumho Tire Co. Ltd. V. Carmichael,526 U.S. 137, 119 S.Ct. 1167, 143
L.Ed.2d238 1999 saystheDauberttestappliesnot only to strictly scientific matters,butalso
to other technicalor specializedknowledge. But the bad news is that Kumho Tire blurs the
subtle weighting of the four factors above that Justice Blackmun so carefully stated in
Daubert. JusticeBreyer writes in Kwnho Tire thatDaubert’s testof reliability is "flexible,"
andDaubert’s list of specific factorsneithernecessarilynor exclusivelyappliesto all experts
or in every case. Rather, the law grantsa district court... broadlatitude....KumhoTire, 119 S.
Ct. at 1171.

Kumho Tire muddlesthe Daubertfactors
The problem with Breyer’s Opinion in Kumho Tire is that it tends to obscurethe careful
weighting of the four factors in Dauber:, setout above,andcould be interpretedto allow trial
courts to pick andchooseamongthe factorsat will, and to substitutea loose, discretionarytest
for determiningwhat is scientific. Unfortunately,theKentuckySupremeCourthasbeenquick
to adopt a similar loose standard,stating, for instance,in Johnsonv. Commonwealth,Ky., 12
S.W.3d 258, 264 1999 that in assessingscientific reliability "a court may considerone or
more or all of .the factorsmentionedin Dauber:, or evenotherrelevantfactors,in determining
the admissibilityof experttestimony."

However, while Daubert said the testis "flexible," Dauber:did not say it was loosey-goosey.
The extremelyloose approachof Kumho Tire andJohnson is contraryto a strict readingof
Dauber:. Defensecounselshould stick by Dauber: whenevernecessaryto combatjunk sci
encethat is aimedat harminga client.

Kentucky has adoptedICumbo Tire
KentuckyhasadoptedKumhoTire in GoodyearTire and RubberCo. v. Thompson,Ky., 11 S.
W.3d 575 2000.

Rule702
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Kentucky hasacceptedreliability of someDNA testing
. NOTES

In Fugatev. Commonwealth,Ky., 993 S.W.2d 9311999Kentucky finally acceptedthe scien

tific reliability of two types of DNA testing, the RFLP method and the PCR method. In

Fugate, Kentucky took judicial notice of certain already-establishedscience,and thus avoid

thestricturesof Daubert. Sincethey are now acceptedasreliable, thereis no longera needfor

a full pretrialDauber: hearingas to the PCRor RFLPmethodsof testingDNA evidence.

Kentucky’srelianceon JudicialNotice
In Fugate, the Kentucky Supreme Court determinedthat DNA evidence qualifies under
Daubert because"the overwhelmingweight of medicaland legal authority acceptsresults of

properlyconductedDNA testing." Id. at 937. Thus, the Court held it would no longer require

a pretrial Daubert hearingin everycase involving the admissionof DNA evidenceusingcer

tain specified methodsof analysis,and to that extent overruledMitchell v. Co,nmonwealth,

Ky., 908 S.W.2d100 1995. Id. However, it shouldbenoted that Dauber: only allows judicial
notice of ‘Theories that are so firmly establishedas to haveattainedthe statusof scientific law,
suchas the laws of thermodynamics Daubert, 113 S.Ct. 2786,n. 11. Arguably, perhaps,
DNA testingfits this category.However,most, if not all, sciencesare muchless "firmly estab
lished" and for suchmattersjudicial noticeis notappropriate.

Kentuckyerrsinsofaras it relieson generalacceptanceby courts insteadof scientistsand test
ing. Most scientific, technical or specializedknowledgeinvolved in criminal cases,including
many fields acceptedby Kentucky’s high court, may seemto be well-establishedtheoretically
and practically, but are not. See Michael J. Saks, "Merlin and Solomon: Lessonsfrom the
Law’s FormativeEncounterswith ForensicIdentificationScience,"49 HastingsLaw Journal,
1069- 1141.

Kentuckyerroneouslyplacesburdenon defendant
In Kentucky, the opponentof the evidencenow has the burdento provethe evidence"is no
longerdeemedscientifically reliable." Johnsonv. Commonwealth,Ky., 12 S.W.3d258 1999
Defensecounselmust now ask for Dauber: hearingsand be preparedto put on evidenceto
"disprove" the scientific reliability of a techniques. Counselshould object to the erroneous
placementof the burdenof proofon the defendant. UnderDauber: the burdenis on the pro
ponentof the scientific evidence,noton the party seekingto keepit out

Kentuckyis trying to eliminate Dauberthearings,but ask for a Daubert hearinganyway!
Wheneverthereis a doubt,defensecounselshouldaskfor a Dauber:hearingwherethe factors
in Dauber: canbe explored,especiallythe question whether the techniquehas beentestedand
proven reliable. Most if not all of the old familiar forensic identification techniques,including
despiteJohnsonhairanalysis,bite-markidentification,footprint analysis,handwritinganaly
sis, and many if not all social sciencesyndromesmay belaclcing in adequateunderlyingscien
tific testing anddataneededto establishaccuracyand reliability. Ask yourself, has this tech
nique or theorybeentestedto seeif it alwaysapplies,or in what percentageof casesit applies?
If therehavebeenno studiesestablishingsatisfactoryanswersto thesequestions,you are not
dealingwith scienceas definedin Dauber:.

Kentuckyhas statedthat no hearingis requiredif the evidencesoughtto be admittedhas long
beenacceptedby Kentucky courts,and hasgone so far as to list severalscientifictechniques
which may be deemedin Kentucky to be reliable without the needfor any Dauber: hearing:
breathtestingto determineblood alcoholcontent,HLA blood typing to determinepater
nity; fiber analysis;ballistics analysis; and fingerprint analysis. Johnsonv. Common.
wealth, Ky., 12 S.W.3d258, 262 1999.Defensecounselshouldobject to judicial notice asto
any so-calledbutunprovedscienceincluding thosein the list above,and shouldinsist that the
Commonwealthhas a burdento establishthat thesetechniqueshavebeentested and proved
reliable.

To keepunfavorable,unreliableopiniontestimonyOUT
Undera strict readingof Dauber:, to keepout unreliableso-calledexpertopinion, the defense
should arguethat regardlessof any generalacceptance,underDauber:TESTING is the KEY
and thesine qua non to whethera matteris sufficiently reliableto supportexpertopiniontesti
mony.

Rule702
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Counselshouldarguethat the loosediscretionarystandardof KumhoTire shouldbelimited to NOTES
its facts, to technical and specializedknowledgeas opposedto true science. And as to true

scientific knowledge,Dauber: shouldbe strictly applied,including the four factorsabove,with

a tremendousemphasison the requirementof TESTING. In this regard, JusticesScalia,
O’Connorand Thomasstatein their concurrencein KumhoTire that while theDauber: factors

may not be "holy writ," nevertheless"in a particularcasethe failure to apply one or an-
otherof themmay beunreasonable,andhencean abuseof discretion." 119 S.Ct. at 1179.
Since Dauber: identified TESTING is the "key" factor, defensecounselshouldpoint to the
Kumho Tire concurrenceand argue that a failure to require that a techniquecanbe and has
beenprovedreliablethroughTESTING is alwaysan abuseof discretion.

To get favorable opinion testimony IN
Point to the "broad latitude" languagein KumhoTire and Johnsonv. Commonwealth, come
up with cases,preferably Kentuckycases,wherethe techniquehasbeenacceptedin the past,
and ask for judicial notice the techniquehasbeengenerally accepted. Argue that Dauber: is
just a loose test, the courtcanpick and choosewhat factors to rely on, and no hearingis neces
saryunderFugate andJohnsonbecausethe techniqueis alreadyacceptedasreliable.

BottomLine: to win in Kentuckyyou mustconvincethetrial court.
UnderGoodyearTire andRubberCo. v. Thompson, Ky., 11 S.W.3d575, 577 2000 trial
court discretionis everything. TheCourtin GoodyearTire upheld a trial courtdecisionto ex
cludeexperttestimonyby a Ph.D. in mechanicalengineeringregardingthe designof an air
planewheel,becausethe improvementsHahnsuggestedhadnotbeentestedor subjectedto
peerreview,andtherewas no known errorrateto proveHahn’sdesignwould havebeenbet
ter. Ironically, thetrial court in this casedid abang-upjob of applyingDauber:, andit would
becomfortingto think that Kentucky’s highcourtaffirmedon that basis. But alas,as Chief
JusticeLambertpointsout in dissent,thebottom line here wasthat underthe majorityopinion
only the view of thetrial judgematters,andtrial courtdiscretionis now everything.

Accident reconstruction
In Allgeier v. Commonwealth,Ky., 915 S.W.2d 745,747 1996, the Courtupheld a decision
to allow a police officer not qualified as a reconsiructionistto give an opinion. And the Court
of Appealshasheld a witnessneednothavepracticalexperiencein a given industryto qualify
asan expert. Murphyv. Montgo,neryElevatorCo.,Ky.App., 957 S.W.2d297,298 1997.

Ballistics
In Johnson v. Commonwealth,Ky., 12 S.W.3d258, 262 1999 Kentuckyheld in dicta that
trial courtsmay takejudicial notice that ballistics is a reliablescience. This is highly suspect,
however,and defensecounselshoulddemandDauber: hearingsto challengeany possiblyun.
reliableballistics testing.

Bloodspatterevidence
Thoughthe court never qualifiedthe witnessas an expert,by the fact the court let him testify
asto blood spatterevidence,thecourthas impliedly deemedthat the witnessis qualified. Mills
v. Commonwealth,Ky., 996 S.W.2d473,487 1999.

Breathtesting
In Johnsonv. Commonwealth,Ky., 12 S.W.3d258, 262 1999 Kentucky held in dicta that
trial courts may takejudicial notice that breathtestingis a reliable science. This is highly sus
pect, however,anddefensecounselshoulddemandDauber: hearingsto challengeanypossibly
unreliablebreathtesting.

Fiber analysis
In Johnsonv. Commonwealth,Ky., 12 S.W.3d258, 262 1999 Kentuckyheld in dicta that
trial courtsmay takejudicial notice that fiber analysisis a reliable science.This is highly sus
pect, and defensecounselshoulddemandDauber: hearingsto challengeany possiblyunreli
able breathtesting. SeeMichael J. Saks,"Merlin and Solomon:Lessonsfrom the Law’s For
mative Encounterswith ForensicIdentification Science,"49 HastingsLaw Journal, 1069 -

1141.
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Fingerprintanalysis NOTES
In Johnsonv. Commonwealth,Ky., 12 S.W.3d258, 262 1999 Kentucky held in dicta that

trial courts may takejudicial notice that fingerprintcomparisonis a reliable science. This is

highly suspect,however, becausetherehas neverbeentestingto prove the reliability of fin

gerprintcomparisontechniques,accordingto a recentpresentationat the NAACP LegalDe

fense FundJuly 2000 capital defensetraining. Seealso Michael J. Saks, "Merlin and Solo

mon: Lessonsfrom the Law’s FormativeEncounterswith ForensicIdentificationScience,"49

HastingsLaw Journal, 1069 - 1141. Defensecounsel should demandDauber: hearingsto

challengeany possiblyunreliablefingerprintidentifications.

Hair analysis
Kentuckyhasrecentlyused its judicial notice approachto find that hair comparisonanalysisis

a reliable science. Johnson v. Commonwealth,Ky., 12 S.W.3d258, 262 1999 However,

courtsoutsideKentuckyhavefirmly rejectedhair analysisdue to a completelackof evidence

this is a reliabletechnique. SeeMichaelJ. Saks,supra.

Handwriting analysis
The FBI, after conductingpost-Dauber:testingon the reliability of handwritinganalysis,has
determinedthat it is not at all reliable, and as a result FBI policy now precludesthe use of
handwritinganalysisin prosecutingits cases.Michael J. Saks, "Merlin and Solomon:Lessons
from the Law’s FormativeEncounterswith ForensicIdentificationScience,"49 HastingsLaw
Journal, 1069-1141.

No needto qualify expertwitnessasan expert
Mills v. Commonwealth,Ky., 996 S.W.2d473,487 1999 Seeabove.

Okay, whatif it is a science?
Even if a sciencehasbeentestedand qualifiedunderDauber: or Kumho Tire, counselshould
still questionthehandlingof the samples,the chainof custody,the accuracyof the procedures,
the quality of training of those who conductedthe specific testsand whateverother challenge
could be made to thecredibility of the evidence. Such complaintwould go to the weight of the
evidence,if not its admissibility. Fugatev. Commonwealth,Ky., 993 S.W.2d931, 938 1999.

Be aware: EventhoughKentuckyhasacceptedRFLPand PCRtypes of DNA testingas scien
tifically reliable, if the commonwealthis using some otherDNA testing method,e.g., mito
chondrial DNA testing, a full-scale Daubert hearingwill still be necessary. And in every
case,evenwhen dealing with a fully acceptedscience,thereis always the possibility of lab
error. Is the lab accredited?What is the error rateof the lab? Who performedthe testing?
Did they follow the appropriateprotocols? And it is alwayspermissibleto attackthe creden
tials of a proposedexpert,evenwhen the scienceis admittedlyvalid.

Marijuana,testing6 of 98 plantsokay
Taylor v. Commonwealth,Ky.App., 984 S.W.2d 482, 484 1998 The fact the Common
wealth’switnessesdid not testify it was cannabis,and only said it was marijuanawas okay.
Only six out of the 98 plantsseizedwere testedat the stateforensic lab. Taylor claimedsince
weight more than eight ouncesand lessthan five poundswas an element,eachplant usedto
determinethe total weightmust be tested. Thecourt held to the contrary,relying on the theory
that the elementcouldbeprovedby circumstantialevidence.

Manufactureof cocaine
Kentuckyhasapprovedexperttestimonyby Lt. Mike Bosse,commanderof Lexington’s Police
Narcotics Unit, on the relativecommercialvalue of powderand crack cocaine,how crack co
caine is manufactured,and the methodsfor preparationand inhalationof both powder and
crackcocaine.Burdell v. Commonwealth,Ky., 990 S.W.2d 628, 634 1999 NOTE: the issue
was unpreservedat the trial level.

Valuation of a claim
Motorists Mut. Ins. Co., v. Glass,Ky., 996 S.W.2d437, 447 1997. It was error to allow wit
ness to expresshis opinion that the value of Glass’s claim was between$900,000.00and
$1,250,000.00,althoughhe admittedthat he had no knowledgeconcerningjury verdictsin the
community wherethis casewas tried, but ratherhad useda computerprogrambasedon jury
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verdicts from all over theUnited States. This was in directcontraventionof ManchesterInsur-
NOTES

ance& IndemnityCo. v. Grundy, Ky., 531 S.W.2d493 1975, cert. denied,429 U.S. 821, 97
S.Ct. 70,50L.Ed.2d 821976.Thetestis what in the opinion of the experta jury in the same
communityprobablywould haveawardedat the time of the trial on liability.

Who qualifiesasan expert? What is scientific or technical?

Threerequirements
The languageof the Rule suggeststhreerequirementsbeforea witnessis allowedto testify as
an expert:1 the witnessmust bequalifiedby knowledge,experience,and/or tranu, 2 the
subjectmattermust be scientific, technical or otherwisespecialized;and 3 the witness must
be ableto presentthe information in a way thatwill ‘assist" the jury eitherto understandthe
evidencein thecaseor to determinea factat issue.

Knowledge,experience,or training
The proponentmust satisfythe judgethat the witnessis qualified by knowledge,experienceor
training to talk about the subjectmatter of the proposedtestimony. The judge mustbe satis

fied that the witnessknows enoughabout the subjectto help the jury. Like otherpreliminary
decisions,this determinationis reviewedunder the abuseof discretionstandard. Hogan v.
Long, Ky., 922 S.W.2d368, 371 1995.

Specificapplications

Police officer, gougeon door
Thus, a police officer, through experienceand study, may be qualified to expressan opinion
that a mark or gouge on a doorwas not the result of an attemptto force it open. Allgeier v.
Commonwealth,Ky., 915 S.W.2d745, 7471996.

Gunshopowner,bullet wound
But a gun shopowneris not qualified to expressan opinionabouta bullet wound. Chumbler
v. Commonwealth,Ky., 905 S.W.2d488, 497 1995.

Credentialsnot alwaysnecessary
It helps to havea "credentialed"witness but it is not necessaryin all cases.The State Police
Lab Toolmarkand FirearmInspectorlearnsthat specialtyon the job. But it takesa chemistto
speakintelligently about the analysesthat show white powderhascocainein it, eventhougha
lab technicianprobablycould run the testsby following an instructionbook.

In cameranotalwaysnecessary
Thejudge mayhearevidenceof the witness’squalificationout of the hearingof the jury or out
of its presence.The only guide on this point is the requirementto keep thejury from hearing
inadmissibleevidence.ARE 103c; 104c. If a disputeas to qualificationsis likely, the ad
verseparty should ask for a hearingso the witness canbe cross-examinedon qualifications
beforethejury hearswhat the witnesshas to say.

No needto tenderwitness,no needto announceexpertise
It is not necessaryto tender" the witnessas an expert. The judge mustmake a ruling on the
preliminaryquestionwhetherthewitnessis qualified as anexpert. However, thereis no provi
sion eitherin KRE 702 or in 104a or b for the judge to announcethat a witnessis qualified.
Thejury hasno right or needto know whatthat ruling is, andthe judge shouldnot "vouch" for
anexpert’squalifications.

Only requirementis helpfulness
The languageof the Rule is sufficiently broadto cover evensubjectmattersthe jury might be
able to understandon its own. The only requirementis that the expert’sknowledge must be
helpful.

Erroneous"DNA" argument
Meredithv. Commonwealth,Ky., 959 S.W.2d87, 93 1997, which was reversedfor erroneous
useof a DNA statisticalcalculation.

Jury may not needan expert
Unlessthe expert’stestimony will assistthe trier of fact, it is inadmissible.Sometimes,as in
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"garden variety" negligencecases,no expert testimony is needed. Kenton Public Parks v.
NOTES

Modlin, Ky.App., 901 S.W.2d876, 881 1995. Even if the evidencecanassistthejury, it may
be excludedif the jury canunderstandwithout expert interventionand the experthas the p0:

tential to confusethe jury. Clark v. HauckMfg. Co., Ky., 910 S.W.2d247, 253 1995. A jury
doesnot needan experton the issue of guilt, but may needoneto help on medicalcondition.
Stringerv. Commonwealth,Ky., 956 S.W.2d883, 890 1997.

Assistingis notenough
It is notenoughthat experttestimony"assist" the finderof fact in somegeneralway. It must
assistthe trier of fact either to understandthe evidenceor to determinea factin issue. These
are the limitations statedin KRE 702.

Indicatorsof pedophiliaarenot science
In Tungatev. Commonwealth,Ky., 901 S.W.2d41, 42-441995, the court upheldexclusion
of a psychiatrist’s "profile" or list of "indicators"of pedophiliaby saying that "it will require
much moreby way of scientific accreditationand proofof probity" tojustify admission.

Causeof accidentor fault of drivers
In Renfro v. Commonwealth,Ky., 893 S.W.2d 795 1995, the court held that an expertin
vadesthe provinceof the jury by giving an opinionas to thecauseof a motor vehicle accident
or the fault of the drivers.

Sanity
An expertcangive an opinion on sanity. Cecil v. Commonwealth,Ky., 888 S.W.2d669, 674
1994. But,seeabove,so cana lay witness.

Opinionre: lying
Even thougha witnesscannotopine that anotherwitnessis lying, a party can call a witnessto
testify as to psychologicalreasonsthat explainwhy a defendantmight admit crimesthat he did
not commit. U.S. v. Hall, 93 F.3d 1337 7th Cir. 1996.

Okayto criticize underlying method or theory
It is proper to call an expertwitnessto criticize the methodor theory which underliesthe ad
verseparty’sexperttestimony. U.S. v. Velasquez,64 F.3d 844 3rd Cir. 1995.

Eyewitnessidentification
In a numberof jurisdictions,courtsrecognizethe usefulnessof expert testimonyon eye wit
nessidentification,particularly in theareasof humanmemoryand perception. U.S. v. Jordan,
924 F.Supp.443 W.D.N.Y. 1996. Cf Christie v. Commonwealth,2000 WL 968069not fi
nal in which the Kentucky SupremeCourt upheld a trial court’s refusal to allow expert testi
mony on thepitfalls of eyewitnesstestimony.

Rule 703 Basesof opinion testimonyby experts.

a The factsor datain the particular caseupon whichan expertbasesan opinion or in
ference may be those perceived by or made known to the expertat or before the
hearing, If of a type reasonablyrelied upon by experts in the particular field in
forming opinions or inferencesupon thesubject,the factsor dataneednotbe admis
sible in evidence.

b If determined to betrustworthy,necessaryto ffluininate testimony,andunprivileged,

factsor datarelied upon by an expertpursuantto subdivisiona may at the discre
tion of the court be disclosedto the jury even though suchfacts or dataarenot ad

missiblein evidence. Upon requestthe court shall admonishthe jury to use such

factsor dataonly for the purposeof evaluating the validity andprobativevalue of

the expert’s opinion or inference.

c Nothing in this rule is intended to limit the right of an opposing party to cross-exam
ine an expertwitnessor to testthe basisof an expert’sopinionor inference.

COMMENTARY

PURPOSE/PREMISE:
The Comnentarysays "trial judges shouldtake an active role in policing the contentof the Rule703
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expertwitness’direct testimony.’ An expertcanbeexcusedto a degreefrom the requirements
NOTES

of personalknowledge,ARE 602, and may rely on information that ordinarily could not be
mentionedin front of the jury. ARE 703a. Theexpertmay statean opinionor thawan infer

ence. KRE 702.

An expertmay rely on inadmissibleevidence
UnderKRE 703a an expertmay basean opinion on factsor dataeitherperceivedby the wit
nessor "madeknown" to her. Obviously the witnessmay speakfrom personalknowledgeas
in the caseof a chemisttestifying abouta chemicalanalysisthat sheconducted. The witness
also cansit in the courtroomto hearthe factsor dataintroducedinto evidence. KRE6153.
In addition, the witness canbe given a list of factseitherbefore or during trial and on those
factsgive a hypotheticalopinion. The witnessmay rely on hearsayor otherevidencenotnec
essarilyadmissibleunderthe rules "if of a type reasonablyrelied uponby expertsin the field."

Subsectiona requiresthe judgeto decidewhetherthe inadmissibleinformation actually is "of
a type reasonably relied upon in the particularfield informing opinionsor inferences This
is a KRE 104a determination which requires the proponent to show by a preponderanceof
evidencethat the standardis met. Becausethis is a preliminaryquestion, however, other rules
exceptfor privilegesdo not apply, and the judge may basethe decision on a varietyof fac
tors. KRE l101d1.

Under KRE 703b if the expertrelies on factsmadeknown to him but not introducedinto
evidence,those factsmay.be introduced"at the discretion of the court," but only for the pur
poseof explainingor "illuminating" the testimony by the witness. Thesefactsmay be other
wise inadmissibleunderthe Rulesof Evidencebutcanbeintroducedfor the limited purposeof
explainingwhy the witnessreachedthe conclusionor opinion.

Subsectionb requiresthe judge to first decidethat the factsor datameetthe definition in sub
sectiona. If so, the judge mustdecideunderb whetherthe information is a trustworthy,
b necessaryto illuminate the testimony,andc unprivileged. If so, and if the judgebelieves
an admonitionwill causethe jury to usethe evidenceproperly, the witnessmay be allowed to
speakaboutthe inadmissiblefactsor data.

The Commentaryindicates that Subsectionb is to be used sparingly and only when
"necessaryto a full presentationof theexperts’testimony."

Admonition upon request
Because Subsection b allows introduction of otherwise inadmissibleevidence,the drafters
includeda final sentencerequiringthejudge,upon requestof any party, to admonishthe jury
to lintit its use of these facts to "evaluatingthe validity and probativevalue of the experts’
opinionor inference."

Hypothetical questionsareallowed
In medicalmalpracticeaction, assumedfacts,within hypotheticalquestions,did nothaveto be
basedon oral testimonyof personspresentin the operatingroom. Seatonv. Rosenberg,Ky.,
573 S.W.2d333 1978; Ma.haffeyv. McMahon, Ky., 630 S.W.2d 68 1982.

Mustbe more probative thab prejudicial
Even if the evidencequalifies underSubsectionsa or b, thejudge mustsubject it to KRE
403 balancing.The Commentarynotesthat "underpropercircumstances,a portion of thebasis
of an experts’opinion might be excludedeventhoughindependentlyadmissibleas evidence."
Obviously, the draftersintendfor very limited introductionof otherwiseinadmissibleevidence
underSubsectionb.

No limit on cross-examination
KRE 703c is a precautionaryrulewhich precludesuseof Subsectionsa or b to limit cross
examination. The apparent underlying theory is that if the adverseparty is willing to go into
otherwiseinadmissiblemattersto attack the witness’ opinion, this canbe allowedalthough it
would be unwise,except in specialcases,to allow the proponentof the expert to do so on di
rectexamination.

Rule703c
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Getan admonition for harmful hearsay
NOTES

Oneof theobviousconcernsof thedraftersis that Subsectionb might be misusedto allow
expertwitnessesto bootleghearsayinto the case.This problemcommonlyarisesin sexual
abuse/assaultcasesin which a physiciantestifies that the prosecutingwitnessdescribedthe
assault,the identityof the assailant,the emotionalandphysicalpainassociatedwith the in
cident,and otherdetails. Usually,suchout of court statementsare excludedon relevanceor
hearsaygrounds. KRE401; 801Aa2. But if the doctorrelied on the statementsin form
ing a diagnosis,KRE703b could be a ground for relating thesestatementsto the jury. If
thejudgedecidesthe statementsare necessaryon direct examinationor if cross examination
brings them out, it is essentialto obtain an admonition limiting the statementsto only
non-substantiveuse, as an explanationof the reasonthat the witness reacheda particular
conclusion.Port v. Com,nonwealth,Ky., 906 S.W.2d327, 332 1995, providesan example
of a defensepsychiatristcross-examinedby the prosecution.

Rule 704 Numbernotyet utilized.
"Ultimate Issue"Testimony

PURPOSE/PREMISE:
Therule as originally proposedin 1989 paralleledthe languageof FRE 704. The rule was
not adopted,and for awhile Kentucky’s common law continuedto precludeopinion testi
mony on an "ultimate issue." However, in Stringer v. Commonwealth,Ky., 956 5 .W.2d
883, 890-891 1997 the KentuckySupremeCourt adoptedthe principle of KRE 704 thus
abrogatingthe "ultimateissue"prohibition.

An expertmay testify as to an ultimate issue, if it will be helpful to thejury. Expert
opinion evidenceis admissibleso long as 1 the witnessis qualified to renderan opinion
on the subjectmatter,2 the subjectmattersatisfiesDaubert,3 the subjectmattersatisfies
the testof relevancyset forth in KRE 401, subjectto the balancingof probativenessagainst
prejudicerequiredby KRE 403,and4 the opinionwill assistthe trier of factperKRE 702.
Stringer,891-892.

Rule705 Disclosureof factsor dataunderlyingexpertopinion.

The expertmaytestify in termsof opinion or inferenceandgive reasonsthereforwith
out prior disclosureof the underlying facts or data, unless the court requiresother
wise. The expert may in any event be required to disclosethe underlying factsor data
on cross-examination.

COMMENTARY

PURPOSE/PREMISE:
This rulepermits the proponentof an expertwitnesssome flexibility in the presentationof
the expert’s opinion or inference. Underthis rule, the expertmay give the opinion or make
the inferencebefore discussingthe thoughtprocessthat led to it or the factual basis for it.
This is acceptablebecauseRCr 7.241b and RCr3Ai provide for pre-trial discoveryof
reportsof scientifictestsand experimentsand of physical or mentalexaminations.Thusthe
adverseparty knows of the opinion in advanceand canobject to the inferenceor opinion
evenbeforethewitnesstestifies.

The rule is designedto give someleewayto the proponentof the expert,but leavesthe final
decisionas to how the expert testifies to the judge. The judge can always "requireother
wise."

The secondsentenceof the rule insuresthe right of the adverseparty to establishthe factsor
dataon cross-examinationif theyare notbroughtout by theproponentof the witness.

The Commentarynotesthis rule changesthe procedureby which hypotheticalquestionsare
propoundedand makesthem lessnecessary.

Ask to voir dire your opponent’s expert
As a generalpractice,the adverseparty should demanda voir dire of any expertwitness.
ARE104aandc. This is particularlyimportantwhen an expertis calledto renderan

Rule 705
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opinion withoutpreviousdisclosureof its basis. NOTES

Rule 706 Courtappointed!1pe

a Appointment. The court may on its own motion or on the motion of any party enter
an order to show causewhy expertwitnessesshouldnot be appointed,andmay require
the parties to submit nominations. The court may appoint any expertwitnessesagreed

upon by the parties,and may appointexpertwitnessesof its own selection.An expertwit
nessshall not be appointed by the court unlessthe witnessconsentsto act. A witnessso
appointedshall be informed of thewitness’dutiesby the courtin writing, a copyof which
shall be filed with the clerk, or at a conferencein which the partiesshall have opportu
nity to participate. A witness so appointed shall advisethe partiesof the witness’ find
ings, if any; the witness’deposition may be taken by any party; and the witnessmay be
calledto testify by the court or anyparty. Thewitnessshall be subjectto cross-examina
tion by eachparty, including aparty calling the witness.

b Compensation.Expert witnessesso appointed areentitled to reasonablecompensa
tion in whateversum the court may allow. Exceptas otherwiseprovided by law, the
compensationshall be paid by the partiesin such proportionsand at such time as the
courtdirects,andthereafterchargedin ilke mannerasothercosts.

COMMENTARY

PURPOSE/PREMISE:
This is RCr 9.46minus thelast sentenceof that rule. It is rarely usedbecausethe partiesmay
hire their own experts, andeven indigentsmay apply for funds to hire an expertpursuantto
KRS31.190. A criminal defendant’sright of compulsoryprocessunderthe Sixth Amendment
and Section Elevenof the Constitutionguaranteesthat the defendantmay call witnesseswho
havesomethingrelevantandimportantto say,so the needfor this rule in criminal casesis bn
clear. A courtappointedexpertwho testifies in a way that damagesone or all partiesto a liti
gationwould createa problem analogousto that foreseenby KitE 605 and 606.

A standardform of crossexaminationinvolvesimpeachmentof an expertby questionsabout
identificationwith the party, retentionon behalfof a classor type of plaintiff or defendant,and
the amountand contingencyof paymentfor services. This kind of cross-examinationwould
backfirewhen addressedto a "courtappointed"expertwho would be perceivedas the judge’s
witnesswith no axeto grind in the case.It is bestthat thisprocedureneverbe used..

SusanBallet
Manager,CapitalPost-ConvictionBranch

100 Fair OaksLane,Ste302
Frankfort,KY 40601
Tel: 502 564-8006;
Fax: 502 564-7890

sballiet@mail.pastate.ky.us
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Article VIII: Hearsay NOTES

COMMENTARY

One of the things that nearly all the commentatorsfind necessaryto mentionis thathearsay
rules are not rules of admissibility, "...On the contrary, the rules merely provide that certain
statementsare not excluded[from evidence] by the hearsayrule." [ABA Problems,p. 199].
Hearsaypresentsa two stepanalysis.The proponentmust show that theproposedhearsayevi
dence falls under one of the hearsayexceptions.If this hurdle is overcome,the party must
showrelevanceKRE 401-402 and overcomeany objectionsof the opponent[typically Article
IV or VI objections] beforethe evidencecanbe introducedbefore the jury. This analysisap
plies to all hearsayissues.

Rule 801 Definitions.

a Statement.A "statement’ is:
1 An oralor written assertion;or
2 Nonverbalconductof a person,if it is intendedby thepersonasan assertion.

b Dedarant.A "declarant"is a personwho makesastatement.
c Hearsay."Hearsay"is a statement,otherthanonemadeby the declarantwhile testi

fying at the trial or hearing, offered in evidenceto prove the truth of the matteras
serted.

HIST: Enacted1990 Ky. Acts ch. 88, sec. 55; renumbered7/1/92pursuantto 1992Ky. Acts
ch. 324, sec. 34.

COMMENTARY

PURPOSE/PREMISE
Becausehearsaytestimony is a complex area,Article 8 is organized accordingto a plan in
which hearsayis identified anddefined, prohibited in most instancesand permittedin certain
well-delineatedcircumstances.KRE 801 defineshearsay.
a Hearsaydeals first of all with a "statement."It does not deal with several assertions

lumpedtogetherandconsideredas a group becausea personmadethem at one time outof
court. One of the most importantdecisionsin recentyears is Williamson v. U.S., 129 L.
Ed.2d 482, 483 1994, which, interpreting the federal rules for the federal court system,
held that a hearsay "statement"means a "single declarationor remark" rather than a
"reportor narrative."Whenconsideringa hearsayissue like a confessionor a witnessin
terview, the judge must consider each individual statement, line by line and phrase by
phrase.Eachindividual hearsaystatementmustqualify as a hearsayexception.

b A "statement" is an assertion,oral written or nonverbal.Nonverbal conductordinarily
does nor assertanything but it canin someinstances.A timely nod or gesturecanbe an
answerto a questionas much as an oral response.However, a witness’s observationof
conductandhis conclusionof what it meansis nothearsay.Partin v. Commonwealth,Ky.,
918 S.W.2d219,2221996.

c An assertionis "a positive statementor declaration.""Positive" in this context implies a
statementexplicitly or openly expressed.American Heritage Dictionary, 3d ed., p. 111;
1413 1992.

d The Commentarystatesthat the party claiming thatnonverbalconductis an assertionhas
the burdenof showingthat it is. This is a KitE 104a decisionfor the judge. p. 76.

e Hearsayis customarily equatedwith "out of court" statements.e.g.,Norton v. Common
wealth, Ky. App., 890 S.W.2d 632, 635 1994. This is correctin most but not all cases.
The languageof Subsectionc describeshearsayas a statementmadeat a timethat the de
clarantis not "testifying at the trial or hearing."Underthis definition, unswornstatements
madein the courtroombut not from the standas a witnessare subjectto hearsayanalysis.
Depositions,althoughsworn cross-examinedstatements,are hearsay.

f Statementsmadeother thanin thecourseof testifying at the trial or hearingmust also be

Rule801
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offeredin evidence"to provethe truth of the matterasserted"to behearsayunder Subsec- NOTES
tion c. Both conditionsmustbemet beforethe statementis subjectto the hearsay
exclusionaryrule, ARE 802. Perduev. Commonwealth,Ky., 916 S.W.2d 148, 1 5 6
1995.

g If the proponentclaims a non-hearsayuse for the statement,he must satisfy the judge that
thenon-hearsaypurposeis legitimateandthat the jury will notbe misledor confusedasto
the proper use of the statementARE 403. Moseleyv. Commonwealth,Ky., 960 S.W.2d
460,4614621997.

h "Investigative hearsay"is a constantproblem. Part of the trouble may arise from the
phrasewhich is a misnomer. If statementson which the officer relied are properlyadmis
sible under this concept,they are not hearsaybecausethey are not offered to prove the
truth of the statements. They are introducedonly to explain the officer’s actions.Addi
tionally, it is relativelyclearthat this exception/restrictionappliesto all witnesses,not just
policeofficers. See,Stringerv. Commonwealth,Ky., 956 S.W.2d 883, 887 1997; Slaven
v. Commonwealth,Ky., 962 S.W.2d845, 859 1997.

i But the actionsof the officer mustby at issuein the casefor the statementsto berelevantin
the first place. ARE 401; Daniel v. Commonwealth, Ky., 905 S.W.2d 76, 79 1995;
Stringerv. Commonwealth,Ky., 956 S.W.2d 883, 887 1997. The actionsof the officer
are rarely relevant on direct examinationby the prosecutor. The Commonwealthmust
meetits burdenof proof by showingthe identity of the actor, commissionof prohibited
actionsor omissions,andculpablementalstate. Unless the officer’s actionsbeardirectly
on oneof thesepointsher actions areirrelevantandit doesnot matterwhat theofficer was
told.

I Gordon v. Commonwealth,Ky., 916 S.W.2d 178, 179 1995 correctly pointed out that
"information as to the motivation" of police actions may be neededin some cases"to
avoid misleadingthe jury." The court also noted that this information "is fraughtwith
dangerof transgressingthepurposesunderlyingthehearsayrule."

k The dangerof misleadingthejury is usuallya reasonto excludeevidence,not to admit it.
ARE 403. Claims that the jury will want to know how the officer got involved in the case
Gordon,p.179, ignore the burdenof proof. On direct examinationthe actionsof the offi
cer are irrelevant and therefore inadmissible.KRE 402. For example, an officer cannot
relate the details of the radio dispatchthat causedhim to pull the defendant’scar over,
unlessthe defendant"opensthe door" by claiming an impropermotive in the stop. White
v. Commonwealth,Ky., 5 S.W.3d 140, 142 1999.

1 If the defendant"opensthedoor" by attackingthe officer or the investigation,the officer’s
actionsare relevantand thereasonablenessof thoseactionscanbe shown by revealingthe
information conveyedto the officer. This is the only legitimate basis for introductionof
statementson which theofficer relied. A limiting instructionshouldbe given. KRE 105.

m Occasionallya party will claim that statementsmadein the presenceof the other party ei
theraren’thearsayor fall undersomeexceptionto the hearsayexclusionaryrule. This idea
wasrejectedin Perduev. Commonwealth,Ky., 916 S.W.2d 148, 157 1995. The court
noted that suchstatementsmight be adoptiveadmissions,KRE801Ab2, but otherwise
arejusthearsay.

Rule801A Prior statementsof witnessesandadmissions.

a Prior statementsof witnesses.A statement is not excludedby the hearsay rule, even
thoughthe declarantIs availableas a witness,if the dedaranttestifiesat the trial or
hearingand is examinedconcerningthe statement,with a foundation laid as re
quiredby KRE 613 andthestatementis:
1 Inconsistentwith the deelarant’s testimony;
2 Consistentwith the declarant’stestimonyandis offered to rebutan expressor

implied chargeagainst the declarantof recent fabricationor improper influ
enceor motive; or

3 Oneof identification of a person made after perceiving the person.
b Admissionsof parties.A statementis not excludedby the hearsayrule, even though

the declarantis availableas a witness,If thestatementis offeredagainsta party and

1 The party’s own statement,In eitheranindividual or a representativecapacity; RWe 801A

76



THE ADVOCATE Volume22, No.5September2000

2 A statementof which the partyhas manifestedan adoption or belief in its truth;
NOTES

3 A statementby a person authorized by the party to make a statement concern
ing the subject;

4 A statement by the party’s agent or servant concerning a matter within the
scopeof the agencyor employment, made during the existenceof the relation
ship; or

5 A statementby a coconspirator of a party during the courseandin furtherance
of the conspiracy.

c Admission by privity:
1 Wrongful death. A statementby the deceasedis not excludedby the hearsayrule

when offered as evidenceagainst the plaintiff in an action for wrongful death of
the deceased.

2 Predecessorsin interest. Even though the declarant is available as a witness,
when a right, title, or interest in any property or claim assertedby a party to a
civil action requires a determination that a right, title, or interest existedin the
declarant, evidenceof a statement made by the declarantduring the time the
party now claims the declarant was the holder of the right, title, or interest is
not excludedby the hearsayrulewhen offered againstthe party if the evidence
would be admissible if offend againstthe declarant in an action involving that
right, title, or interest.

3 Predecessorsin litigation. Even though the declarant is available as a witness,
when the liability, obligation, or duty of a party to a civil action is based in
whole or in partupon the liability, obligation, or duty of the declarant, or when
the claim or right assertedby a party to a civil action is barred or diminished
by a breach of duty by the declarant, evidenceof a statement made by the de
clarant is not excludedby the hearsay rulewhen offered againstthe party if the
evidencewould be admissible against the declarant in an action involving that
liability, obligation, duty, or breach of duty.

lUST: Enacted 1990Ky. Acts ch. 88, sec. 55; amended 1992 Ky. Acts ch. 324, sec. 20; re
numbered 7/1/92pursuant to 1992Ky. Acts ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE
The three Subsectionsof this Rule dealwith principlesthat are well established: statementsof
witnesses,admissionsof partiesand admissionsby privity. Admissionsby privity do not often
figure in criminal casesand thereforethey are not discussedhere.TheFederalRule flatly de
clares that thesetypes of statementsare nothearsay.Kentuckymerely exceptsthem from the
HearsayExclusionaryRule. The history of theJett Rule is given in KRE 613. Kentucky also
differs markedly from the FederalRule on the types of statementsthat canbe qualified under
ARE801Aa1. ThisRule removesthe barrier that preventedstatementsformerly admissible
only asimpeachmentfrom being admittedas substantiveevidence.
a Subsectiona allows anyparty to questiona witnessaboutprior statementsas long as the

witnessis thedeclarant,testifiesat trial, is examinedabout the prior statementpursuantto
ARE 613 and the statementis either 1 inconsistentwith the witness/declarant’stesti
mony, 2 consistentwith testimonyand offeredto rebutan allegationor recentfabrication
or corrupt motive, or 3 one identifying a person after the witness/declaranthas
"perceived"the person.

b TheJest principle is carriedon by Subsectiona1 and is basedon thebelief that as long
as the declarantand the personclaiming that the outof courtstatementwas madeare pre
sentandsubjectto crossexamination,"there is simply no justification for not permitting
the jury to hear,as substantiveevidence,all they haveto say on the subjectand to deter
mine whereinlies the truth." Poner v. Commonwealth,Ky., 892 S.W.2d 594, 596 1995.
However, this appliesonly when the witness beingimpeachedhas"personalknowledge"
of the issue inquired about.SeeAskew v. Commonwealth,Ky., 768 S.W.2d 511989;
Meredith v. Commonwealth,Ky., 959 S.W.2d 87, 911997. However, where the sup
posedmakerof the statementdeniesmakingthe statement,which containsadmissionsby
a third party, it is permissibleto thencall a witnessto relate that the witnessdid makethe
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statement.Thunnanv. Commonwealth,Ky., 975 S.W.2d 888, 893 1998. It is also m-
NOTES

proper to introducethe prior inconsistentstatementthroughthe police officer prior to the
witness being called and examined about the supposed statement:it is improper to
"predict" that the witnesswill say somethinginconsistent.White v. Commonwealth,Ky., 5
S.W.3d140, 141 1999.

c This premiseled the drafters to reject the FederalRule languagethat allows prior state
ments,but only thosegiven "underoath" at legal proceedingsor depositions.Thunnanv.
Commonwealth,Ky., 975 S.W.2d888, 893-8941998.

d If the declarantwitness admits the other statementwasmade, no further examinationis
necessary.If the declarant/witnesscannotrememberor deniesmakingthe statement,other
evidenceshowingthat it was madeandits substancemay beintroduced.

e Until recently,misuseof consistentstatementswas a big problem. The languageof the
Rule seemsclear.Consistentstatementsmay be usedupon proper foundationbut only for
purposesof rebuttinganexpressor implied chargeagainstthe declarant/witnessof 1 re
cent fabricationor 2 improperinfluenceor motive. Prosecutorsin particularoverlooked
the limitation to rebuttaluseand the limited issuesfor which theRule providedexemption
from the HearsayExclusionaryRule.

I In Smith v. Commonwealth,Ky., 920 S.W.2d514,516-5171995 andFields v. Common
wealth, Ky.App., 904 S.W.2d510, 512-5131995, the courtsdiscussedthe Subsectiona
2 and properlylimited its use.In Fields, the court noted that the Rule "preservesthe con
ceptthat the problemsadmitting [prior consistent]testimonyoutweighits cumulativepro
bativeeffect exceptin certain instances,"

g The Court recognizedthat wherea party claims that "collateral eventsor motives"have
causeda witness’s testimonyto becomeuntrustworthy,a consistentstatementmadeat a
timewhen the motive or influencecould not havebeena factor is 1 relevantto answer
the chargeof untrustworthinessand2 reliableenoughto qualify for exemptionfrom the
HearsayExclusionaryRule.

h The Fields Court pointed out that prior consistentstatementscannotbe usedto "buttress
testimonycalledinto issueas a result of faulty memory, inability to observeor any of the
hostof reasonsfor challengingtestimony." However, introductionof a portion of a prior
written statementduring cross-examinationmay allow the opponentto requirethe balance
of the writing to be introducedpursuantto KRE 106, evenif portionsare otherwisecon
sistentand otherwiseinadmissibleunderKRE 801Aa2. Slavenv. Commonwealth,Ky.,
962 S.W.2d845,858 1997.

i TheSmithCourt identified the dangerof bolsteringandnoted the SupremeCourt’s recordof
condemningtestimony of social workers and police officers as to consistentstatements.
The court held that in addition to improperbolstering such testimony"lacked probative
value’ and was unnecessary.This would includeportions of the tape-recordedconfession
of the defendantin which the arrestingofficer repeatsportions of theprior consistentac
cusationsof the accuser- thoseportionsmust beredacted.Belt v. Commonwealth,Ky., 2
S.W.3d790, 792 1999. The audio portion of a crime scenevideo containingthe state
mentsof the investigatingofficer, consistentwith his testimonyat trial, is also considered
a prior consistentstatementexcludedby this rule andmust be redacted.SammyFields v.
Commonwealth,Ky., 12 S.W.3d275, 280-2812000.

j Kentuckyhas followed the U.S. SupremeCourt analysisset out in Tome v. U.S., 130 L.
Ed.2d 574 1995 which limits consistentstatementsto those madebeforethe motive for
fabricationexisted.Slavenv. Commonwealth,Ky., 962 S.W.2d845, 858 1997.

k Subsectiona3 is as much a concessionto crowdedcourt docketsas it is a statementof
rationalprinciple. It primarily addressesthe problemof a witness who onceidentified or
failed to identify and who later, in trial testimony,eithercannotidentify the personor now
identifiesthe person.This Rule dealsprimarily with a witnesswho hasforgottenwhat the
defendantlooks like.

I Becauseof the definition of "statement"in KRE801a, the inconsistencycould be dealt
with underKRE801Aa1. As a policy matter,however,the drafterschoseto adoptthe
FederalRule languageto cover this subject.

mThe statementof identification canbe oral or written or it canbe the actof picking the de
fendant’sphotographout of a photopak.KRE801a.
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n The Commentarymakesit clear that this is an exemptionfrom the HearsayExclusionary
NOTES

Rule only for the personwho madethe identification.[Commentary,p. 78].

PARTY ADMISSIONS
o Subsectionb lists five instancesin which a statementattributablein some wayto a party

mayqualify as an exemptionto the generalHearsayExclusionaryRule. The commonfirst
requirementof all five is that the statementbe offeredagainsta party. What is often called
"self-serving" hearsay, that is a statementthat is actually favorable to the party cannot
qualify. This requirementshouldnotbe confusedwith the statementagainstinterestthat is
governedby KRE804b 3.

p A party’s own statementmaybe introducedagainsther whetherthe party appearsto testify
or not. Hubble v. Johnson,Ky., 841 S.W.2d 169, 172, Dissent1992. In criminal cases
the defendant’s"statement"to police is often introducedby the Commonwealthduring its
casein chief. It is importantto rememberthe Constitutionallimitations on the useof the
defendant’sstatementsto the authorities.Involuntarystatementsmay neverbeused.State
mentstaken withoutMiranda warningscannotbeusedin chiefbut may beusedto contra
dict the testimonyof the defendant:Canler v. Commonwealth,Ky., 870 S.W.2d219, 221
1994.

q Refusalto answercanbea non-verbalstatement.Failure to respondto an accusationtradi
tionally hasbeenconsidereda manifestationof theaccusedperson’sbeliefthat theaccusa
tion is true. In Kentucky,however,thereis no legal duty to speakwith police eitherbefore
or after arrestor Miranda rights are given.KRS519.040,523.100and523.110only pro
hibit false statementsby a personwho choosesto speakto police or other authorities.
Thus, silence in the faceof an accusationby police never should be construedas a non
verbalstatementthat might qualify underthis rule.

Silencein the faceof an accusationby a privatepersonmay or may not be a non-verbal
statementalthough in a society influenced by the knowledgethat "anything you say may
be usedagainstyou" it is perhapsbecomingunreasonableto expectanyoneto respondto
accusations.See:Perduev. Comnwnwealth,Ky., 916 S.W.2d148, 158 1995.

r Obviously, a nod or an oral indication that a party believesthatanother’sstatementis true
canqualify anotherperson’sstatementas an exceptionunderSubsectionb2.

s An indigentcriminal defendantwill rarely have a spokespersonand thereforeSubsection
b3 is unlikely to play a prominentpartin criminal defensepractice.

t Subsectionb4 may well apply to statementsmadeby the attorneyfor the Common
wealth, police officers or defensecounsel.See: Comment615f. Attorneys appearingon
behalfof a party are agents.Clark v. Burden,Ky., 917 S.W.2d 574, 575 1996. For de
fense counsel, there is a practical reason for RPC 1.6 which forbids disclosureof
"informationrelating to the representationof a client." Any disclosureby the attorneymay
be introduced against the client under this Subsectionof ARE801A.

u Subsectionb5 dealswith statementsmadeby otherparticipantsin a conspiracythat are
introduced against the defendant who was part of the conspiracy.If suchstatementsqual
ify, they may be usedas substantiveevidenceagainstthe defendant.Theanalysisfor such
statementsis as follows:

1. Obviously, the judge must first determinethat a conspiracyexistedand that the defen
dantwas involved. KRE104a;Bourjailly v. U.S.,483 U.S. 171 1987.

2. Thejudge may considerthe proffered statementas evidencethat the conspiracyexisted
becausethe Rulesof Evidencedo not apply to KRE104a determinations.KRE 1101
d1; Bourjailly.

3. But most jurisdictionsrequire additional independentproof of an existing conspiracy
beforethe finding canbe made.e.g., U.S. v. Clark, 18 F.3d 1337 6th Cir. 1994.

4. Thejudge must also find that the proffered statementwas madewhile the conspiracy
was going on and that it was "in furtherance’or servedsomepurposefor the successof
the conspiracy.

5. If the proponentmeetsthe requirementsand ARE 403 does not justify exclusion,co
conspiratorstatementsmaybe introduced.
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Rule 802 Hearsay rule.
NOTES

Hearsayis notadmissibleexceptasprovidedby theserulesor by rulesof the
SupremeCourtof Kentucky.

lUST: Enacted1990 Ky. Acts ch. 88, sec. 57; amended1992 Ky. Acts ch. 324,sec. 21; re
numbered7/1/92pursuantto 1992 Ky. Acts ch. 324, sec.34.

COMMENTARY
PURPOSE/PREMISE
Trial is premisedon sworn testimony,KRE 603, by a witnesswith personalknowledgeof the
subject matterof the testimony, KRE 602, subject to cross examination.ARE 611 b; 6th
Amendment;Section 11. The witness who relates what the declaranttold her merely passes
along what sheheard.The witness canbe swornand cross-examinedabout the circumstances
in which the statementwas madebut the witnessdoes not havepersonalknowledgeof the
truthfulnessof the statementandthereforecross-examinationdoes not reach the really impor
tant partof the testimony. Hearsayis excludedas much for lack of personalknowledgeas for
denlal of effectivecross-examination.
a This rule makesthe admissibilityof hearsaythe exclusiveresponsibilityof the Supreme

Court which is the only agencyof governmentauthorizedto makerules for the Court of
Justice.Constitution,Sec.116. RCr3.142 permitshearsayin adult felony probablecause
hearings.The exceptionsin Article 8, KRE801A,803 and804 also permit hearsay.

b The General Assembly cannot authorize the use of hearsaywithout the concurrenceof the
SupremeCourt pursuantto KRE 1102 b. Forthis reason,KRS421.3503, as amended
in 1996, is void becauseit purportsto authorizeuseof prerecordedtestimonyin child sex
ual abusetrials.

c KRE 802 does not apply to the proceedingsexemptedfrom the rules by KRE 1101 d.
Hearsayis permittedin theseproceedings.

d Theright of confrontationprotectedby the6th Amendmentand by Section11 is an impor
tant considerationin anyhearsaycase. The federal SupremeCourt has long held that the
6thAmendmentdoes notnecessarilyprohibit admissionof hearsayagainsta criminal de
fendant. Idaho v. Wright, 497 U.S. 805 1990; Earnest v. Dorsey, 87 F.3d 1123, 1130
10th Cir. 1996. If the statementbearssufficient "indicia of reliability" by being eithera
"firmly rootedexception"to thehearsayrule or otherwisecircumstantiallyreliable, it may
be admissible. Ohio v. Roberts,448 U.S. 56, 66 1980; Dorsey, p. 1131. Although a
criminal defendanthasa legal andconstitutionalright of effectivecrossexamination,KRE
611 b; Eldred v. Commonwealth,Ky., 906 S.W.2d 694, 702 1994, courts havebeen
willing to dispensewith this requirementwhensatisfied that cross-examinationwill do
little to insurethereliability of thestatements.

e Analyzing HearsayIssues: the admissibility of eachindividual remarkis determinedby
consideringthe following:
1. Is the statementrelevant?Doesit haveany tendencyto makea factof consequenceto

the determinationof the actionmore probableor less probable...?[KRE 401]. If not,
KRE 402 makesit inadmissibleand thereis no needto considerthehearsayissue.

2, If relevant,is it hearsayas definedin KRE801?
a. A statement
b. Otherthenone madewhile testifying attrial
c. Offered to provethe truth of the matterasserted.

3. If not, ARE802 doesnot apply.
4. If so, ARE 802 excludes it from evidenceunless the proponentqualifies it as an ex

ceptionunderKRE 801A,803 or 804.
5. If the statementis not hearsayor the proponentqualifiesit as an exception,the judge

must balanceprobativevalueagainstprejudicialpotential.[KRE 403].

Rule 803 Hearsayexceptions:availability of declarantinunaterial.

Thefollowing are not excludedby thehearsayrules,eventhoughthe declarantis avail
ableas a witness:
1 Presentsenseimpression. A statementdescribingor explainingan eventor condition

Rule803
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made while the declarant was perceiving the event or condition, or immediately
NOTES

thereafter.
2 Excitedutterance.A statement relating to a startlingevent or condition made while

the declarant wasunder the stressof excitementcausedby the eventor condition.
3 Then existingmental, emotional,or physical condition. A statementof the declarant’s

then existing stateof mind, emotion, sensation,or physical condition such as intent,
plan, motive, design, mental feeling, pain, and bodily health, but not Including a
statementof memory or belief to prove the fact remembered or believedunlessit re
lates to the execution, revocation, identification, or terms of declarant’s will.

4 Statementsfor purposesof medicaltreatment or diagnosis.Statementsmade for pur
posesof medical treatment or diagnosisand describing medical history, or past or
present symptoms,pain, or sensations,or the inception or general character of the
causeor externalsourcethereof insofar asreasonablypertinent to treatment or diag
nosis,

5 Recorded recollection. A memorandum or record concerning a matterabout which a
witness once had knowledge but now has insufficient recollection to enablethe wit
nessto testify fully andaccurately, shown to have been made or adopted by the wit
nesswhenthe matterwas fresh in the witness’memory and to reflect that knowledge
correctly. if admitted, the memorandum or record may be read into evidencebut
may not be receivedasan exhibit unlessoffered by an adverseparty.

6 Records of regularly conducted activity. A memorandum, report, record, or data
compilation, in any form, of acts, events, conditions, opinions, or diagnoses,madeat
or near the time by, or from information transmitted by, a personwith knowledge,if
kept in the course of a regularly conductedbusinessactivity, and if it was the regular
practice of that businessactivity to make the memorandum, report, record, or data
compilation, all as shown by the testimony of the custodian or other qualified wit
ness,unlessthe sourceof information or the method or circumstancesof preparation
indicate lack of trustworthiness.The term "business" as used in this paragraph in
cludes business,institution, association,profession, occupation, and calling of every
kind, whether or not conductedfor profit.
A Foundationexemptions. A custodian or other qualified witness, as required

above, is unnecessarywhen the evidenceoffered under thisprovision consistsof
medical charts or records of a hospital that haselectedto proceedunder the pro
visions of KRS 422300 to 422330,businessrecordswhich satisfy the require
ments of KRE 90211,or some other record which is subject to a statutory ex
emption from normal foundation requirements.

B Opinion. No evidencein the form of an opinion is admissible under this para
graph unlesssuch opinion would be admissible under Article VU of theserules if
the personwhoseopinion is recorded were to testify to the opinion directly.

7 Absenceof entry in recordskept in accordancewith the provisions of paragraph 6.
Evidence that a matter is not included in the memoranda, reports, records, or data
compilations, in any form, kept in accordancewith the provisions of paragraph 6,
to prove the nonoccurrenceor nonexistenceof the matter, if the matterwasof a kind
of which a memorandum, report, record, or other data compilation was regularly
made andpreserved, unlessthe sourcesof infonnation or other circumstancesindi
cate lack of trustworthiness.

8 Public records and reports. Unlessthe sourcesof information or other circumstances
indicate lack of trustworthiness, records, reports, statements,or other data compila
tions in any form of a public office or agency settingforth its regularly conducted
and regularly recordedactivities, or mattersobservedpursuantto duty imposedby
law and as to which there was a duty to report,or factual findings resultingfrom an
investigation made pursuant to authority granted by law. The following are not
within this exceptionto the hearsay rule:
A Investigative reports by police and other law enforcementpersonnel;
B Investigativereports preparedby or for a government,a public office, or an

agencywhen offered by it in a casein which it is a party; and
C Factual findings offered by the government in criminal cases.

9 Recordsof vital statistics. Recordsor data compilations, in any form, of births, fetal
Rule 803
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deaths,deaths,or marriages,if the reportthereof was made to a public office pursu-
NOTES

ant to requirements or law.
10 Absenceof public record or entry. To prove the absenceof a record, report, state

ment, or data compilation, in any form, or the nonoccurrence or nonexistenceof a
matter of which a record, report, statement,or datacompilation, In any form, was
regularly made and preserved by a public office or agency,evidenceIn the form of a
certification in accordancewith KRE 902, or testimony, that diligent searchfailed to
disclosethe record, report, statement,or data compilation, or entry.

11 Recordsof religious organizations.Statementsof births, marriages, divorces, deaths,
legitimacy, ancestry,relationships by blood or marriage, or other similar facts of
personalor family history, contained in a regularly kept record of a religious organi
zation.

12 Marriage, baptismal, and similar certificates. Statementsof fact contained in a cer
tificate that the maker performeda marriage or other ceremony or administered a
sacrament,made by a clergyman,public official, or other person authorized by the
rules or practices or a religious organization or by law to perform the act certified,
and purporting to have beenissuedat the lime of the act or within a reasonabletime
thereafter.

13 Family records. Statementsof births, marriages, divorces, deaths, legitimacy, ances
try, relationship by blood or marriage, or other similar facts of personal or family
history contained in family Bibles, genealogies,charts,engravingson rings, inscrip
tions on family portraits, engravingson urns, crypts, or tombstones,or the like.

14 Recordsof documentsaffectingan interest in property. The record of a document
purporting to establish or affect an interest in property, as proof of the content of
the original recorded document and its execution and delivery by each person by
whom it purports to have been executed,if the record is a record of a public office
and an applicablestatute authorizes the recording of documentsof that kind in that
office.

15 Statementsin documents affectingan interestin property. A statementcontained in
a document purporting to establish or affect an interest in property if the matter
statedwas relevant to the purposeof the document,unlessdealings with the prop
erty since the document wasmade have beeninconsistentwith the truth of the state
ment or the purport of the document

16 Statementsin ancient documents.Statementsin a document in existencetwenty 20
yearsor more the authenticity of which is established.

17 Market reports, commercialpublications. Market quotations, tabulations, lists, di-
rectories, or other published compilations, generally used and relied upon by the
public or by personsin particular occupations.

18 Learned treatises. To the extent called to the attention of an expert witness upon
cross-examination or relied upon by the expert witness in directexamination, state
ments containedin published treatises,periodicals, or pamphletson a subject of his
tory, medicine,or other scienceor art, establishedas a reliable authority by the tes
timony or admissionof the witness or by other expert testimony or by judicial no
tice. If admitted, the statementsmay be read into evidencebut may not be received
as exhibits.

19 Reputation concerning personal or family history. Reputation among membersof a
person’s family by blood, adoption, or marriage, or amonga person’s associates,or
In the community, concerning a person’s birth, adoption, marriage, divorce, death,
legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar
fact of his personal or family history.

20 Reputation concerning boundaries or general history. Reputation in a community,
arising before the controversy, as to boundariesof or customsaffecting landsin the
community,and reputation asto eventsof generalhistory important to the commu
nity or stateor nation in which located.

21 Reputation as to character. Reputation of a person’s characteramong associatesor
in the community.

22 Judgmentof previousconviction.Evidenceof a final judgment,enteredafter a trial
or upon a plea of guilty but not upon a plea of nob contendere,adjudginga per-
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son guilty of a crime punishableby death or imprisonment under the law defining
NOTES

the crime, to prove any fact essential to sustain the judgment, but not including,
when offered by the prosecutionin a criminal casefor purposesother than im
peachment,judgmentsagainstpersonsotherthan the accused.

23 Judgmentas to personal,family, or general history, or boundaries.Judgments as
proof of matters of personal, family, or general history, or boundaries,essentialto
the judgment, if the samewould be provable by evidenceof reputation.

HIST: Enacted1990 Ky. Acts ch. 88, sec. 58; amended1992Ky. Acts ch. 324, sec. 22; re
numbered7/1/92 pursuantto 1992 Ky. Acts ch. 324, sec. 34. Amended803 18 1994 ch.
279, §5, eff. 7-15-94by adding"publishedtreatises,periodicals."

COMMENTARY
PURPOSE/PREMISE
This rule representsa series of policy judgmentswhich sharethe premisethat the potential
usefulnessof crossexaminationis insufficientto justify thecost, in timeand inconvenience,of
bringing the declarantto testify. Theseexemptionsfrom the hearsayexclusionaryrule are
premisedon the belief that there is some circumstantialreasonto believethat the statements
are true or accurateat the time they are madeand that crossexaminationis unlikely to show
otherwise.Keep in mind that the opponentis authorizedby KRE 806 to call any declarantasa
witnessif the opponentthinks that cross-examinationof the declarantwill be useful.

KRE 8031

This exceptionrequiresthat the statementbe madecontemporaneouslywith, or immediately
after an eventor condition.The declarant’sstatementof pain uponbeing shotwould be anob
vious useof this exceptionas would the declarant’sperceptionof the defendantas the shooter.
The Commentarystatesthat the underlyingrationalefor this exceptionis the lack of opportu
nity to fabricate. [Commentary,p. 83J. See: Cecil v. Commonwealth,Ky., 888 S.W.2d 669,
675 1994. The time requirementfor this exceptionis critical. It would appearthat only a
"slight lapse" of time is permitted,and the proponentof the evidencemust provethe absence
of morethanthe "slight lapse."The proponentof the evidencemust establishthis by morethan
"generally" questioningwitnessesas to the circumstances:the testimony must be rather de
tailed. Jan.’isv. Commonwealth,Ky., 960 S.W.2d466, 469-4701998;SammyFields v. Corn.
monwealth,Ky., 12 S.W.3d275, 279-2802000.

KItE 8032

This is similar to the presentsenseexceptionexceptthat it doesnothavethe strict timelimita
tion that the other exceptionhas. In this situation, the statementmust relate to a ‘startling"
event or condition and must be made while the declarantis still "underthe stressof excite
ment" causedby that event or condition. The requirementsare what the rule says.The event
mustbe of a startlingnature,theremustbe evidencethat the declarantactuallywas placedun
der stressby the event,and that the statementflowed from that. Thekey is the "durationof the
stateof excitement,"althoughit is not the only consideration.See:Cecil,p. 675; Wells v. Com
monwealth,Ky., 892 S.W.2d299, 301-3021995; Clark v. HauckMfg. Co., Ky., 910 S.W.2d
247, 252 1995. It would appearthat the Court will not be satisfiedby an inferencethat the
eventmust havebeen"startling" to the declarant:theremust "evidenceor testimony’ to estab
lish the criteria.Jarvisv. Commonwealth,Ky., 960 S.W.2d466, 470 1998.

KItE 8033

This allows the declarant’sstatementof his "thenexistingstateof mind" emotion,sensationor
physicalconditionto be given. Therulegives examplesof legitimatepurposesof suchstate
ments,to proveintent, plan,motive, design,mental feeling,painor bodily health.See:De

Grella v. Elsten,Ky., 858 S.W.2d698,708-7091993;Panin v. Commonwealth,Ky., 918 S.
W.2d 219, 2221996. It is clear that the statementmustrelate to things beingpresentlyob

servedor felt at the time of the making of the statement,notmerelyrelatingto arecollectionof
theevent. Moseleyv. Commonwealth,Ky., 960 S.W.2d 460, 462 1997;Slavenv. Common
wealth, Ky., 962 S.W.2d845, 854 1997; Shepardv. UnitedStates,290 U.S. 96, 105 1933.
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KRE 8034 NOTES

a This rule has too often beenmisapplied,particularly in child sexualabuse casesin which

the prosecutorwould introducestatementsof the child madeto a physicianas evidenceof

thetruth of the statements,eventhoughthe statementswerereally only improperbolster

ing by repetitionof the child’s in-courttestimony.Unlesssuch statementsare intendedto

rebuta chargeof recentfabricationor impropermotiveto testify, theydo not evenqualify

as hearsayexemptions,much lessadmissibleevidenceof guilt. KRE801A a2.

Unlessthe statementsare proper rebuttalunderKRE 801A a2, their only lawful useis

as an explanationof the basis of the doctor’sdiagnosisor opinion under KRE 703 b.

Statementsadmittedunder this rule cannotbe used as evidenceof the truthfulnessof the

statementsand the judgemust admonishthe jury of this limitation upon requestof the op

ponent.

The rendition in 1995 of Fields v. Commonwealth,Ky.App., 905 S.W.2d 510 1995 and

Smithv, Commonwealth,Ky., 920 S.W.2d514 1995, shouldhaveput this matterto rest.

Thesecasesadoptedthe U. S. SupremeCourt’s analysisof the SOIA a2 languageand

affirmed long-standingconimonlaw precedentto makeit clearthat statementsof the child

to the physician can be exemptedfrom the hearsayexclusionaryrule only to the extent
that a chargeof fabrication or impropermotivehasbeenmade.Put simply, thechild’s or

patient’s statementsare irrelevant bolsteringuntil they addressthe issueslisted in KRE

801A a2. However, it would appearthat detailsof the statementsof childrento treating
physiciansof therapistsmay continue to be admissible, including statementsas to the
identity of the perpetratorif he or she is a householdmemberor in a position of special
trust. Stringerv. Commonwealth,Ky., 956 S.W.2d883, 889 1997; Edwardsv. Common
wealth,Ky., 833 S.W.2d842, 844 1992.

b It is not difficult to usethis rule properly.The statementsmustbe made to a physician or
somemedical worker for the purposeof assistingthe physicianto makean accuratediag
nosisor to render appropriate treatment. The motive of the declarantis paramountbecause
the presumeddesireto be treatedeffectively is the circumstantialguaranteeof trustworthi
nessfor this exemption. The motive or beliefsof the physician areirrelevant.

c Unlessthe declarantlegitimatelybelievesthat a statementidentifying the perpetratorwill
assistthe doctor to diagnoseor treat the declarant,statementsof identification cannotbe
exemptedby this subsection.In light of KRS 216B.400,which requiresa physiciancon
ducting a rapeexaminationto obtain informed consentfor the examination,which in
cludes gathering of evidencefor possibleprosecution,statementsof identification are
more likely to be motivated by a desire to make surethat the perpetratoris identified for
purposesof criminal prosecutionratherthan for purposesof medicaltreatment.

d In somecases,prosecutorsclaim that statementsof the declarantcontainedin medicalre
cordscanqualify for exemptionbecause803 4 and 803 6 meettheindependentadmis
sibility requirementof KRE 805. This is wrong. The doctorhas a legal duty to note and
reportabuseunderKRS620.0301 & 2: But the declaranthasno businessor legalduty
to reportthe abuse.Thus, the reportof activity prong of the analysisfails.

e However, if the declarantappearsand testifies,if the KRE613 foundation is laid, and if
thereis a legitimatepurposefor the introductionof additional evidenceof identification,
the prior statementof identification is exemptedby KRE801A a 3.

I Courts are uneasyabout statementsmadeby the declarantto an "examinirg" physician
ratherthan the "treatin" physician,particularly whenthe statementsare madeafter an
appreciablelapseof time. Courtsare a good dealmore likely to find thatKRE 403 balanc
ing favorsexclusion in such circumstances.Miller v. Commonwealth,Ky., 925 S.W.2d
449 1996; Cf., Stringerv. Commonwealth,Ky., 956 S.W.2d 883, 888, 893-8941997
psychologistwho treatedchild for twenty-twosessionsconsidered"treatingcounselor."

XRE 8035

This is a standardhearsayexceptionwhich may be usedoncethe proponentof thepastrecol
lection hasshown that the witnesshas "insufficient recollection" to testify fully andaccurately
to matterswhich the witnessonceknew. If the "memorandumor record"was madeor adopted
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by the witnesswhen the subjectmatterwas freshin the witness’ memoryandthe memorandum NOTES
or recordreflectsthat knowledgecorrectly, it may be usedby the witnessas a basiseither for

refreshmentor as the testimony of the witness.Note that this exceptiononly allows useof a

memorandumor record. Thesedocumentsmay be readinto evidence,but only the adverse

party may introducethem as exhibits. See: Hall v. Transit Authority, Ky.App., 883 S.W.2d

884, 887 1994.

KitE 8036

The last of the major hearsay exceptionsis for records of regularly conductedactivity. As the

text of the rule shows, the type of businessis not important.The proponentof the evidence

mustshow that the recordwas createdaspart of a "regularlyconductedbusinessactivity" and

that it was the "regularpractice" of that businessentity to makerecords of its activities. These

two requirementsexist to keepout recordscreatedfor the purposeof influencing later litiga

tion. Therule permitsrecordsin "any form" of acts,events,conditions,opinionsor diagnoses

madein the courseof the businessactivity "at or near the time" of occurrence,or from infor

mation transmittedby a personwith knowledge.Almost any regularactivity can qualify as a

businessunder the rule. For example, in Kirk v. Commonwealth,Ky., 6 S.W.3d 823, 828

1999,a deceasedmedicalexaminer’sautopsyreport, including his opinions,was admissible.

Authenticationis governedby KRE 901aor 90211. The secondis the easiermethod.See:

Alexander v. Commonwealth,Ky., 862 S.W.2d 856, 861-8621993; Johnsonv. Common

wealth, Ky., 883 S.W.2d482,484 1994;Jonesv. Commonwealth,Ky.App., 907 S.W.2d783

1995; Allgeier v. Commonwealth,Ky., 915 S.W.2d 745, 747 1996. However,opinions and

findings containedin the records are not admissibleif the makerof the record would not be
allowedto testify about the result if he/shewere presentto testify. In the caseof physicalevi

dencethat authenticationevidenceis lacking, the fact that the results are storedin the business
recordsdoesnot makethoseresults admissible.Rabovskyv. Commonwealth,Ky., 973 S.W.2d
6, 9 1998; SammyFields v. Commonwealth,Ky., 12 S.W.3d 275, 280, 284 2000. Both the
makerof the record and the personproviding the information must have been acting under a
businessduty for theobservation/statementto beadmissible.If eitherthe makeror the recorder
is not undersucha duty, that portion of thebusinessrecordis not admissible.Alexander,at p.
461; Prater v. CHR, Ky., 954 S.W.2d954, 959 1997; Rabovsky,at p. 10. Therule also re
quires,even if the recorder is under some duty to record the information, that it must be the
organization’snormal businessto do so - it may notbe some isolateddecisionto record that
type of data.Rabovskyat pp. 10-11; SammyFields at p. 284.

KitE 8037

To introduceevidenceunder the rule, the party mustsatisfy the requirement setout above, and
mustauthenticatethe recordseitherthroughthe testimony of the keeperof the records,or un
der KRE 902. The rule makesa provision for hospital recordsthat will still be obtainedand
presentedto thecourt underKRS422.300et. seq.

An importantprovisoto the rule prohibitsbootleggingopinionsinto evidenceunder the guise
of businessrecords.Only those opinions that could be introducedon their own through the
witnessmaking the recordmay be introducedby therecords.Bell v. Commonwealth,Ky., 875
S.W.2d8821994.

One final point is that subsection7 allows a party to provethe absenceof sucha record to
show thenon-occurrenceof aneventor condition.

KRE 8038,9 & 10

Public recordsare treatedquite like businessrecordsbut have their own rule numbers.This
recordexceptionis importantbecauseit allows the introductionof public recordswithoutcum
bersomefoundationrequirements.However, it is importantto note that underKRE 8038 no
one may introduceinvestigativereportsby police or other law enforcementofficers underthis
exception.They might be admissibleunderKRE 106 or KRE 612. But they may not be intro
ducedunderthis rule. The governmentis prohibited from introducing its own investigative
reportsand fact-findings under this rule. Theseexcludedmattersmay becomerelevant and
thereforeadmissibledueto an actionof theadverseparty, but they may notbeintroducedas a
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matterof courseas an exceptionto the hearsayrule. See:Skeansv. Commonwealth,Ky., 915
NOTES

S.W.2d 455 1995; Prater v. CHR, Ky., 954 S.W.2d 954, 958 1997; Skimmerhornv. Com
monwealth,Ky.App.,998 S.W.2d771,7761998.

KRE 80310

This provisionfills the samepurposeas ARE8037 hasfor businessrecords.Wherea record
is expectedto be found but is not found a party may introducethe statementof the keeperof
the recordthat a diligent searchhas failed to disclosethe record,reportor statement.If sucha
statementis filed in accordancewith theauthenticationprovisionsof KRE 902, the statementis
substantiveevidenceof the non-existenceof an itemor the non-occurrenceof an event.

Handbookson federalevidenceare unanimousthat the absenceof a public recordmay be in
troduced to show the non-occurrenceof event.

KitE 80318

In Harman v. Commonwealth,Ky., 898 S.W.2d486,490 1995, the courtupheldintroduction
of statementsfrom a medicaltreatiseupona foundationthatestablishedit as "a reliableauthor
ity on the subject."

KitE 803 22

This rule is usedto excusecalling the court clerk when evidenceof a final judgment is rele
vant. Thejudgmentmust, of course,be authenticatedunder ARE 902 or some other rule or
statute.Pettiway v. Commonwealth,Ky., 860 S.W.2d766 1993; S/cimmerhornv. Common
wealth, Ky.App., 998 S.W.2d771,7771998.

Rule 804 Hearsayexceptions:declarantunavailable.

a Definition of unavailability."Unavailability as a witness"includessituations in which
the declarant:
1 Is exemptedby ruling of the court on the groundof privilege from testifyingcon

cerningthesubject matter of the declarant’sstatement;
2 Persistsin refusing to testify concerning the subject matter of the declarant’s

statementdespitean order of the court to do so;
3 Testifiesto a lack of memory of the subject matterof the declarant’s statement;
4 Is unable to be present or to testify at the hearingbecauseof deathor then exist

ing physicalor mental illnessor infirmity; or
5 Is absentfrom the hearingand the proponent of the statementhasbeen unable

to procure the declarant’s attendanceby processor other reasonablemeans.
A declarant is not unavailable asa witnessif hisexemption, refusal,claim of lack
of memory, inability, or absenceis due to the procurement or wrongdoing of the
proponent of a statementfor the purposeof preventing the witness from attend
ing or testifying.

b Hearsayexceptions.The following are not excluded by the hearsay rule if the decla
rant is unavailable asa witness:
1 Former testimony. Testimony given as a witness at another hearing of the same

or a different proceeding,or in a deposition taken in compliance with law In the
courseof the same or another proceeding,if the party against whom the testi
mony is now offered, or, in a civil action or proceeding,a predecessorIn interest,
had an opportunityandsimilarmotive to developthe testimony by direct, cross,
or redirectexamination.

2 Statement under belief of Impending death. In a criminal prosecution or in a
civil action or proceeding,a statementmade by a declarant while believing that
the declarant’s death was Inunlneut,concerning the causeor circumstancesof
what the declarant believed to be his impending death.

3 Statement against interest. A statement which wasat the time of its making so
far contrary to the declarant’s pecuniary or proprietary interest, or so far
tendedto subject the declarant to civil or criminal liability, or to render invalid a
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claim by the declarantagainstanother, that a reasonable person in the decla NOTES
rant’s position would not have made the statementunlessbelievingit to be true.

A statementtending to exposethe declarant to criminal liability is not admissible

unlesscorroborating circumstancesclearly indicate the trustworthiness of the

statement.
4 Statementsof personalor family history.

A A statement concerning the declarant’s own birth, adoption, marriage,di

vorce, legitimacy, relationship by blood, adoption, or marriage,ancestry,or

other similar fact of personalor family history, even though declarant had

no means acquiring personal knowledgeof the matterstated; or

B A statement concerning the foregoing matters,and death also, of another

person, if the declarant was relatedto the other by blood, adoption, or mar

riage or wasso intimately associatedwith the other’s family asto be likely to

have accurateinformation concerning the matterdeclared.

lUST: Enacted 1990Ky. Acts ch. 88, sec. 59; amended1992 Ky. Acts ch. 324, sec. 23; it-

numbered7/1/92pursuant to 1992 Ky. Acts ch. 324,sec. 34.

COMMENTARY

PURPOSE/PREMISE
These four exemptionsfrom the hearsay exclusionary rule are also policy judgments that rec
ognizethat sworn, vivavoce testimony of a witness is not always going to be available,regard
less of the provisions for production of evidenceandcompulsion of testimony in KRE 501,

Section11 of the Constitution and the Sixth Amendmentof the federal constitution. The rule
revealsa premise that in someinstancesit is more important to have evidencethan to exclude
hearsay.
a The final paragraph of subsection a is an indication that the drafters of the rule were

aware that the rulecould encourage"unavailability" of a witness brought about by the ac
tions of a party rather than by the witness himself. All attorneys are bound to respectthe
policy expressedin RCr 702 and KitE 501 which requireseveryoneto appearin response
to a subpoenaand, unless excusedby law, to testify or produce evidence.RFC3.4a and
& 3e impose an ethical duty to refrain from interfering with the appearanceof a witness.
KRS524.0501 a makes improper interference a crime.

b But witnesseswill refuse to testify whether they have a lawful reasonto do soor not.
1. KRE804a 1 recognizeslawful privileges as grounds of unavailability.
2. ARE 804 a 2 recognizesthat some witnesseswill, becauseof corrupt motives or

honestbelief, refuse to testify. This subsectionprevents an intransigent witness from
defeating the policy of requiring evidencefrom every person.
A The witness cannot refuse in advance.The refusalmust follow an explicit order

to testify.
3. If the witness appears but "testifies" that she lacks "memory of the subject matterof

the declarant’s statement" the witnessis unavailable under ARE 804 a3.
A In most instancesthe judge will have little choicebut to believe the witness who

claims lack of memory but, becausethe decisionis one for the judge under KRE
104a the judge may disbelieveand refuse to find the witnessunavailable.

4. The death of the declarant, or serious physical or mental illness at the time testimony
is desired present obvious problems of unavailability. This is a preliminary question
to which the rules do not apply. KRE 1101 d1. Althoughthe judge may acceptthe
attorney’s representation as to death or illness, prudence dictates a more convincing
showing through a deathcertificate or a letter from a physician.

5. A party wishing to rely on subsection5 should be able to show that a subpoenawas
timely issued and that goodfaith efforts to serve it failed. U.S. Supreme Court prece
dent saysthat this much is necessaryto protect the defendant’s right of confrontation.
Ohio v. Roberts,448 U.S. 56 1980. The fact that the Commonwealth has attempted
to subpoena a witness without successis insufficient for the defendant’s attemptto
show that the witness is unavailable:the defendantmustmake his or her own inde
pendentefforts to havethe witnessserved.Justicev. Commonwealth,Ky., 987 S.
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W.2d 306,3131999. NOTES
A Subpoenasrequire personal, not mail, service.If a party has mailed a subpoena,

the witness cannotbe consideredproperly summonedand cannotbe unavail

able.
B KRS421.230-270 and KRS421.600, et. seq.,providemeansof summoningout

of statewitnessesand prisoners.To summona federalprisoner,the party should

file a petition for a Writ of HabeasCorpusad Testificandumin the federaldis

trict court. The existenceof these remedies indicates that they are "reasonable"

meansto securethe presenceof witnessesand thereforea party must at least

attemptto usethem to securethe presenceof a witness.If the court deniesre

lief, the partyhasdoneall shecanto procureattendance.

d The languageof the rule saysthatunavailability"includes" the listedsituationswhich sug

geststhat other situationsmay justify a finding that a witnessis unavailable.

e Former testimony: ARE 804 b1
1. This exemptionfrom the hearsayexclusionaryrule involves, first, "testimonygiven

as a witness" If the declarantwasnot underoath and testifying, the statementscannot

beexempted.
2. The statementmusthavebeenmadeby the declarantin a hearingor deposition given

in thesameor a different proceeding.
3. If given in a deposition,the depositionmust havebeenauthorizedunderthe grounds

setout in RCr 7.101 or 2.
4. RCr 7.20 1 lists the situationsin which the depositionmay beused,but becauseof

its explicit referenceto use "so far as otherwiseadmissibleunderthe rulesof evi
dence,"it appearsthat the criminal rulehasbeen supersededby KRE804.

5. The exemption is not available unlessthe opponent had "opportunityand similar mo
tive" to "develop" the testimonyby direct, cross, or redirect examination.If the op
portunity and motive for developingexisted at the timethe statementwas made, and
the opponentdeclinedto do so, the statementqualifies for exemption.If the opponent
had opportunitybut no reason to "develop" the testimony at the time it was given, e.
g., at a bond reductionhearing,the statementdoesnot qualify. The key is opportu
nity to question the declarantat the time of the prior testimony with the samerigor
shewould be examinedat thepresenthearingor trial. It doesnot matterif it was actu
ally done. The only questionis whetherthe opponenthada chanceto do so.

6. Redaction:The factthat prior testimonyis admissibleunderan exceptionto thehear
say rule does not automaticallymeanit shouldbe admittedduring trial. Otherrules,
suchas ARE 103 principles,may precludeor limit its use. For example,redactionof
previoustestimony,and substitutionof a neutralphrasefor a prejudicialreferenceto
another,notoriouscrime, was approvedby the SupremeCourt in Hodge v. Common
wealth, Ky., 17 S.W.3d 824 2000. See,also, Mills v. Commonwealth,Ky., 996 S.
W.2d 473 1999; Dillard v. Commonwealth,Ky., 995 S.W.2d 366 1999. When
dealing with suchprior testimony,the fact that a particularquestionor answerwas
notobjectedto at the timeof the testimonyobviously doesnot precludea contempo
raneousobjectionat the time suchtestimonyis soughtto beused.

SeeGray v. Maryland, 523 U.S. 185, 118 S.Ct. 1151, 140 L.Ed.2d 294 1998 mere
substitutionin a non-testifying defendant’sconfessionof blank spacesor the word
"delete" in place of the nameof a non-confessingco-defendantdid notsatisfy Bruton
becausethejury obviouslyknew whosenamehad beendeleted.

Police statements like"your story doesn’t make sense,"or "start tell the truth" indi
cating the cop doesnot believe the defendant must be redacted. Commonwealthv.
Kitchen, 730 A.2d 513 Pa.Supr.Ct.1999. Admitting statementsof this kind is very
similar in impact to admitting a live witness’s prosecutor’s personal opinion about a
defendant’s guilt. Courtshold that admitting such opinion testimony is constitutional
error becauseit mayinfluencethejury and therebydeny thedefendanta fair andim
partialtrial. Sealso State v. Demery, Wash.Ct.App., No. 237792-11,4/14/00.

1 Statementunder belief of impending death: KRE 804 b2. In Wells v. Common
wealth, Ky., 892 S.W.2d299, 302 1995, the court held that statementsmadeby the de
ceasedto a 911 operatorand to EMTs within minutesof the stabbingandlater statements
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toa detectiveafterbeing told hisconditionwas critical and that he could die at any minute NOTES
qualified for exemptionunderthis rule. The statementsto the detectiveclearly met there

quirementsof the rule but it is not clear that the statementsto the 911 operatorand EM’Ts

were madeunder a belief that the deceaseddeclarantwould die soon. Thesestatements

were probablyadmissibleunderARE8031. Being stabbedandlater dying doesnot qual

ify statementsof the deceasedunderthis subsection.The proponentmust show that the de

clarantactuallyknew of the seriousnessof his conditionand that hebelievedthat he might

die. The belief in impendingdeathis the circumstantialguaranteeof trustworthinessin this

instance.
g Statementagainstinterest:KItE 804 b3. This is themostproblematicof the exemp

tions becausein criminal casesthe useof suchdeclarationsoften involvesconstitutional

rights of the defendant.The useof statementsto exculpatethe defendantimplicatesthe

defendant’sright to presentexculpatoryevidence.Peoplev. Barrera, 547 N.W.2d 280

Mich. 1996.The useof suchstatementsto inculpatethedefendantcanviolate the consti

tutional right of confrontation.BecauseKentuckyadoptedthe languageof FRE804 b3

in 1978, Crawley v. Commonwealth,Ky., 568 S.W.2d 927 1978. caseprecedentsante

dating the adoption of this rule may be used.However, KRE 804 b3 differs from the

federalrule by explicitly requiringa highdegreeof trustworthinessfor statementsusedfor
bothinculpatoryand exculpatoryuse.Thefederalrule requiresit only for exculpatoryuse.

b Whenusedto exculpate,the courtmust determine
1. Whethera reasonablepersonin thedeclarant’sposition would havemadeit unlesstrue.

A personfacingno reasonableexposureto liability as a result of the statementis less

likely to bespeakingthe truth. The affectedpecuniaryor proprietaryinterestsmust not
betoo indirect or remote. Slavénv. Commonwealth,Ky., 962 S.W.2d845, 854 1998.
To be againstpenalinterests,the statementmust relate to an actual criminal offense.
Slaven,at p. 855.

2. Whetherthe statementactuallycontainsan admissionof the declarant’s liability. It is
not enoughfor the statementto exculpatethe defendant.Barrera, p. 288;
Williamsonv. U.S., 129 L.Ed.2d 4761994.

3. Throughtwo inquiries whether the statementis trustworthy:a did the declarantactu
ally makethe statementand b if so, is theresomereasonto believethat the assertions
in the statementare true. Usually courts considerthe following factors,noneof which
is dispositiveof thequestion.
A. Wasthe statementmadevoluntarily?
B. Wasit mademore or lesscontemporaneouslywith theeventsdescribed?
C. Wasit madeto personsto whom the declarantwas likely to speakthe truth?
D. Wasit madewithoutpromptingor inquiry?Barrera,p. 288.

4. Thesefactors supportexclusion,althoughagainnoneis dispositive.
A. Statementmadeto law enforcementofficers.
B. Madein responseto promptingor inquiry.
C. Tendsto minimize declarant’s role or shifts blamefrom declarant.
D. Madeto curry favor of authorities.
E. Madewith a reasonto lie or distort i.e.,revenge.

L Statementsmadewhile in custodyof police are inherently suspect.Williamson,p. 483,
citing Leev. Illinois, 476 U.S. 530 1986]. However, the presumptionof unreliability
may beovercomeupon showingthat the statementwas madewithout an impropermo
tive.

1j The rule requiresthat circumstancesclearly indicate the trustworthinessof the statement
when used for any purpose.Harrison v. Commonwealth,Ky., 858 S.W.2d 172 1993,
gives an ideaof what the court believessufficient indicationsfor a statementusedto in
culpate.Thestatementwas madeprior to arrest,afterMiranda warningsand was reduced
to writing by authorities,althoughit was not signedby thedeclarant.Thecourtfoundlittle
evidencethat the declarantwas attemptingto curry favor but found that the details of the
statementwerecorroboratedby othertestimonyand the physicalevidence.The courtheld
that a reasonablepersonin declarant’s positionwould nothavemadethe statementunless
it was true. The generalizedfindings suggestedby Taylor v. Commonwealth,Ky., 821 5.
W.2d72 1990 would clearly seeminsufficient. Indeed,eventhe KentuckySupreme
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Courthasrecentlyacknowledgedthat the "Taylor rule "is probablyunconstitutional.Gill NOTES
v. Commonwealth,Ky., 7 S.W.3d 365, 367 2000, citing Lilly v. Virginia, 527 U.S. 116,

119 S.Ct. 1187, 144 L.Ed.2d 117 1999.

k Oneunresolvedquestionthat arisesin inculpatoryuse casesis the potential for infringe

ment on theright to confrontation.In Bruton v. U.S.,391 U.S. 123 1968, the court held

that the useof a non-testifyingco-defendant’sout of court statementsas evidenceagainst

the defendantviolatedthe defendant’sSixthAmendmentright of confrontation.Harrison

acknowledgesthedangerand acknowledgesthat suchstatementsare presumptivelywire-

liable. However, as the Harrison majority notes, the presumption may be rebutted. The

unansweredquestionis whetherKRE804 b3 necessarilymeansthat qualifying state

mentsdo not violate the right of confrontation.The dissentin Harrison, basedon Idaho

v. Wright, 497 U.S. 805 1990 statesthat inculpatory 804 b3 statementsshould not

be admittedunless the declarant’s truthfulnessis so clear from the surroundingcircum

stancesthat crossexaminationwould be of "marginal utility" in exposinglies, or im

propermotive. Keep in mind that KRE806 authorizesattackson the credibility of hear

say statements.
I Personalor family history: KItE 804 b4. Thesestatementsare exemptedfrom the

hearsay exclusionary rulebecausethey literally might be the only source of information if

the declarantdoesnot testify.

Rule 805 Hearsaywithin hearsay.

Hearsayincludedwithin hearsayis not excluded underthe hearsayrule if each part of
the combined statementsconformswith an exception to the hearsayrule provided in
theserules.
HIST: Enacted1990Ky. Acts ch. 88, sec. 60; renumbered7/1/92pursuantto 1992Ky. Acts

ch. 324, sec. 34.
COMMENTARY

PURPOSE/PREMISE
Underthe Rules,hearsaystatementscontainedin other hearsay statementsmay be admitted.
ThisRule continuesthe Common Law precedent that multiple hearsay statçmentsmay be ad
mitted if they individually qualify under an exception. This rule is anotherindication that hear
say exceptionsapply to a singleremark and that each remark must stand or fall on its own.
Thurmanv. Commonwealth,Ky., 975 S.W.2d888, 893 1998. An often usedexamplefor this
Rule involves an excitedutterance,ARE 8032,or statement for medicaltreatment,ARE 803
4, containedin a medical record. KRE 8036. As in all hearsaycases,qualificationfor ex
emptionfrom the HearsayExclusionaryRule doesnot guaranteeadmissibility.KRE402; 403.

Rule806 Attacking andsupporting credibility of declarant.

Whena hearsaystatementhasbeenadmittedin evidence,the credibility of the declarantmay
be attacked,and if attackedmay be supported,by any evidencewhich would beadmissiblefor
those purposes if declaranthad testified as a witness.Evidenceof a statementor conductby
the declarantat any time, inconsistentwith the declarant’shearsaystatement,is not subjectto
any requirementthat the declarantmay have beenafforded an opportunity to deny or explain.
If the party againstwhom a hearsaystatementhas beenadmittedcalls the declarantas a wit
ness,the party is entitled to examinethe declaranton the statementas if undercross-examina
tion.

HIST: Enacted.1990 Ky. Acts ch. 88, sec. 61; renumbered7/1/92pursuantto 1992Ky. Acts
ch. 324, sec.34.

COMMENTARY

PURPOSE/PREMISE
Whena hearsaystatementhasqualifiedunderKRE 803 and 801Ab, the declarantoftenis not
present.Under KRE804 the declarantis neverpresentto testify andbe cross-examinedas to
credibility. This rulemakesit clear that the adverseparty mayusethe samemethodsto attack
thecredibility of thedeclarantas if he were present and available for crossexamination.
a The secondsentenceof the Rule excusesthe adverseparty from the duty of establishing

theKRE 613 foundation when the witness is not present.
Rule806
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b It is importantto recall that KRE801Aarequiresthe witnessto bepresentand questioned

pursuantto ARE613 beforeprior inconsistent,consistent,or identificationstatementscan

qualify. ARE 806 is unnecessaryin theseinstancesbecausethe witness is available for

questioningand for impeachmentas to credibility.

c The party againstwhom a hearsaystatementis admittedmay call the declarantas a wit

ness.KRE806 allows that partyto "examinethe declarant...as if undercross-examination"

but only as to the statement.Barringa showingof hostility, the party mustavoid leading

questionson othersubjects.ARE611c.

d Theremay be a notice problemin this Rule. The party againstwhom the statementis in

troducedmaynotknow that the declarantwill notbe calleduntil trial is underway.A pm-

dent attorneywill askthe prosecutorabouthis intentions or will simply "standby" sub

poenathe witness.
e If a party attacksthe credibility of a declarantunderthis rule, the adversepartymay use

thesametechniquesof rehabilitationor supportasif the declarantwere presentandtestify-

ing.

Right to Presenta Defense

NOTES

Rule 806

The sad truthis that in many countriesaroundthe world, criminal defendantsare routinely convicted
without anopportunity to presenta defense.Even when thedefendantis presentat the trial, shemay not
be accordedany right to introduce exculpatory evidence on herown behalf.The "trial" is largely a cha
rade. One of the distinguishingfeaturesof tyrannicalgovernmentis the accused’slackof a right to pre
sentan effectivedefense.

EdwardJ. ImwinkelniedandNormanM. Garland
ExculpatoryEvidence2th Ed. 1996

ChristopherPolk
Polk & Lynch

730 W. Main St, Ste400
Louisville, KY 40202

cpolk@polldynch.win.net
Tel: 502 568-2222;Fax: 502 568-8999
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NOTES

Article IX is a chapterthat lists the many ways in which a proponentof documents,photo

graphs,or othernon-testimonialobjectsmay introducethem.The chaptertellsthe proponentto

introduceevidenceto show that theobject is whatthe proponentclaims it is. Questionsof rele

vance must be determinedunder Article IV, and if the object is a writing containing state

ments, it must satisfy one of the hearsayexceptionsunder Article VIII. This Article demon

stratesthe drafter’s intent to avoid wasting time by calling needlesswitnessessimply to intro

ducea pieceof paperor a photograph.

Rule 901 Requirementof authenticationor identification.

a Generalprovision.The requirementof authentication or identification as a condition

precedent to admissibility is satisfiedby evidencesufficient to support a finding that

the matterin question is what its proponent claims.

b Illustrations.By way of illustration only, and not by way of limitation, the following
areexamplesof authenticationor identificationconformingwith the requirements of
this rule:
1 Testimony of witness with knowledge.Testimony that a matter is what it is

claimed to be.
2 Non-experttestimony on handwriting. Non-expertopinion as to the genuineness

of handwriting, baseduponfamiliarity notacquiredfor the purposesof litiga
tion

3 Comparisonby trier or expertwitness.Comparisonby the trier of fact or by ex
pertwitnesseswith specimenswhichhavebeenauthenticated.

4 Distinctive characteristicsandthe like. Appearance,contents,substance,inter
nal patterns,or other distinctivecharacteristics,takenin conjunctionwith cir
cunistances.

5 Voiceidentification.Identificationof a voice, whetherheardfirsthandor
throughmechanicalor electronictransmissionor recording,by opinion based
uponhearingthevoice at any timeundercircumstancesconnectingit with the
allegedspeaker.

6 Telephoneconversations.Telephoneconversations,by evidencethat a call was
made to the numberassignedat the timeby the telephonecompany to a particu
lar placeor businessif:
A In the caseof a person, circumstances,including self-identification,show

the personansweringto be the one called;or
B In the caseof a business,the call was made to a place of businessand the

conversationrelatedto businessreasonablytransactedover the phone.
7 Public recordsor reports. Evidencethata writing authorized by law to be re

corded or filed and in fact recorded or filed in a public office, or a purported
public record,report,statement,or datacompilation,in any form, is from the
public office whereitemsof thisnaturearekept.

8 Ancient documentsor data compilation. Evidencethat a documentor data com
pilation,inany form:
A Is in suchcondition as to createno suspicionconcerning its authenticity;
B WasIn a placewhereIt, if authentic,would likely be; and
C Hasbeenin existencetwenty 20 yearsor more at the time It is offered.

9 Processor system.Evidencedescribing a processor systemusedto produce a
result andshowing that the processor systemproducesan accurateresult.

10 Methods provided by statute or rule. Any method of authentication or identifi
cation provided by actof the GeneralAssemblyor by rule prescribedby the Su
preme Court of Kentucky.

COMMENTARY

Rule 901
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HIST: Enacted1990 Ky. Acts ch. 88, sec. 62; renumbered7/1/92 pursuantto 1992 Ky. Acts NOTES
ch.324, sec. 34.

COMMENTARY

The Commentarysaysthatauthenticationand identificationunder this rule is a matterof con

ditional relevancyto be determinedunder ARE 104b. In these circumstances,the judge is

only making a determinationthat the proponentof the evidencehas introducedenoughevi

dence to allow a reasonablejury to concludethat the object is what it is claimed to be. The

standardis preponderance.Commentary,p. 100; Hackworth v. Hackworth,Ky.App., 896 S.

W.2d 914, 916 1995; Bell v. Commonwealth,Ky., 875 S.W.2d 882, 886 1994; Rogersv.

Commonwealth,Ky., 992 S.W.2d183, 187 1999.

a Subsectiona of the rule statesthe basicprinciple of admissibility. A party may satisfy

the requirementof authenticationor identificationupon productionof evidence"sufficient

to support a finding that the matterin questionis what its proponentclaims." This rule

applies to any tangibleobjectsthat may beintroduced.This shouldset to restonceand for

all the difficulties concerningchain of custody of murderweapons,dope,blood stained

clothesandany otherobjects.The only thingnecessaryto supportadmissioninto evidence

is productionby the Commonwealthof evidencethat would allow the jury, if it wantsto,

to decidethat the pistol introducedis the one that was taken from the sceneor that the
dopepresentedin court is the dope that was takenfrom the defendant’spocket.Rabovsky

v. Commonwealth,Ky., 973 S.W.2d 6, 8 1998; Molette v. PersonnelBoard, Ky.App.,
997 S.W.2d 492,4951999.

b Thereis no specialchainof custodyrule anymore,if there ever was one. In Rabovsky,the
courtnoted that a chain is not necessaryto qualify gunsor other easily identified items for
admission.A chain is requiredfor blood, human tissuesamples,drugsor similar items,
but it doesnot have to be a "perfect" chain.
1 Theproponentmust show that it is reasonablyprobablethat the evidencehasnotbeen

alteredandthat the substancetestedwas the substanceseizedor taken.
2 Chainof custodydefectsordinarily affectthe weightof the evidence,not its admissi

bility.
c To authenticatea photo, a party must introduceevidence, through testimony primarily,

that it accuratelydepictsthe subjectof the photograph.Eldredv. Commonwealth,Ky., 906
S.W.2d694,7041994.

d A replica maybe introducedupon a showingthat it is similar to the original object Allen
v. Commonwealth,Ky.App., 901 S.W.2d881, 884 1995 reproducesa foundationcollo
quy for replicas.

e Certainlya judge shouldbecarefulwhen admitting fungible material about which there is
some question. KRE 403 applies in this determination and the judge may exclude evi
dencelike cocaineor some othercontrolled substanceif the probativevalue of the evi
denceis substantiallyoutweighedby the dangerof unfair prejudice,confusion of the is
suesor misleadingof the jury. The Commentarynotesthat the judge shouldtakespecial
carewhere it is likely that the jury may not be willing or able to decide the preliminary
issueof identitybeforeassigningprobative value to the evidence. [Commentary,p. 1011.

I Subsectionb providesa list of illustrations that are purposelycalledillustrations.Any
witnesswith knowledgethat the matteris what it is claimedto be may testify and this may
satisfythe foundationburden.Concerninghandwriting,anypersonfamiliar with the hand
writing of another,as long asthat personknewthe handwritingbeforethe litigation began,
may testify concerning"the genuineness"of handwriting.An expert witness may also do
so.

g Typically, a personwill identify an item becauseit has a distinctivecharacteristicof one
sort or the other. As to voice identification, any person who testifies that she knows a
voice may identify it. On telephoneconversations,a party may provethe identity of the
person on the other end by showing that the call was made to the assignednumber and
that the circumstances,which may include the otherpersonidentifying himself, show that
the person answeringwas the one called. In caseof a business,if the call wasmadeto the
correctnumberand the conversationrelatedto businessusuallyconductedoverthe phone,
the foundationburdenis met.

Rule901
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h Any public recordsthatare recordedor filed asallowedby law in a public office or a pub- NOTES
lic recordof any sort kept in a public office may be identified simply from that fact. An

cient documents,as long as thereis no reasonto suspectanythinguntoward,may be ad

nutted if they are 20 yearsor more old at the timeoffered.

I The processillustration dealswith situationslike photographstakenby automaticcameras

in banks.The party must introducesufficient evidenceto show the designof the system,

that it was working, and that it is reasonableto expectthat the photographstakenwere the

result of this systemworking properly.

U Finally, a catchallauthorizesproofby any other methodauthorizedby law. An exampleis

KRS422.300which is a procedurefor authenticatingmedicalrecordswithout calling the

recordslibrarian. Bell v. Commonwealth,Ky., 875 S.W.2d882, 887 1994.

Rule 902 Self-authentication.

Extrinsic evidenceof authenticityas a condition precedent to admissibility is not re

quiredwith respectto the following:
1 Domesticpublic documents under seal.A document bearing a sealpurporting to be

that of the United States,or of any state, district, Commonwealth,territory, or insu
lar possessionthereof, or the PanamaCanal Zone, or the Trust Territory of the Pa
cific Islands, or of a political subdivision, department, officer, or agencythereof, and
a signature purporting to be an attestationor execution.

2 Domestic public documentsnot under seal.A document purporting to bear the signa
ture in the official capacity of an officer or employeeof any entity Included in para
graph 1 of this rule, having no seal,if a public officer having a sealandhaving offi
cial duties In the district or political subdivision of the officer or employeecertifies
under seal that the signer hasthe official capacityand that the signature is genuine.

3 Foreign public documents. A document purporting to be executed,or attested in an
official capacityby a personauthorized by the laws of a foreign country to make the
execution or attestation, and accompaniedby a final certificationasto the genuine
nessof the signature of official position:
A Of the executing or attestingperson; or
B Of any foreign official whose certificate of genuinenessof signature and official

position relatesto the executionor attestation. A final certificationmay be made
by a secretaryof embassyor legation,consul general, consul, vice consul,or con
sular agent of the United States,or a diplomatic or consular official of the for
eign country assignedor accredited to the United States.If reasonable opportu
nity hasbeen given to all partiesto investigate the authenticity andaccuracy of
official documents, the court may, for good cause shown, order that they be
treated as presumptively authentic without final certification or permit them to
be evidencedby an attestedsummary with or without final certification.

4 Official records. An official recordor an entry therein, when admissible for any pur
pose,may be evidencedby an official publication thereofor by a copy attested by an
official having the legal custodyof the record. if the office in which the recordis kept
is outside the Conunonwealth of Kentucky, the attested copy shall be accompanied
by a certificatethat the official attesting to the accuracy of the copy hasthe authority
to do so. The certificateaccompanying domestic records those from offices within
the territorial jurisdiction of the United Statesmay be made by a Judge of a court of
record of the district or political subdivision in which the record is kept, authenti
cated by the seal of the court, or may be made by any public officer having a sealof
office andhaving official duties in the district or political subdivision in which the
record is kept,authenticated by the seal of office.The certificate accompanyingfor
eign records those from offices outside the territorial jurisdiction of the United
States may be made by a secretary of embassyor legation, consul general, consul,
vice consul,or consular agent or by any officer in the foreign service of the United
Statesstationedin the foreign stateor country in which the record is kept, and au
thenticatedby the sealof office. A written statement prepared by an official having
the custody of a record that after diligent searchno record or entry of a specified
tenoris found to existin the recordsof the office,complyingwith the requirements

Rule902
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set out above,is admissibleas evidencethat the recordsof the office contain no such

record of entry.
5 Official publications. Books, pamphlets, or other publications purporting to be is

sued by public authority.
6 Books, newspapers,and periodicals. Printed materials purporting to be books, news

papers,or periodicals.
7 Trade inscriptions and the like. Inscriptions, signs,tags, or labels purporting to have

beenaffixed in the courseof businessand indicatingownership,control, or origin.

8 Acknowledgeddocuments.Documentsaccompaniedby a certificateof acknowledge
ment executedin the manner provided by law before a notary public or other officer
authorized by law to take acknowledgements.

9 CommercIal paper and related documents.Commercial paper, signatures thereon,
and documents relating thereto to the extent provided by the generalcommercial
law.

10 Documentswhich self-authenticateby the provisions of statutesor other rules of evi
dence.Any signature, document, or other matterwhich is dedared to be presump
tively genuine by Act of Congressor the General Assemblyof Kentucky or by rule of
the Supreme Court of Kentucky.

11 BusInessrecords.
A Unlessthe sourcesof information or other circumstancesindicatelack of trust

worthiness,the original or a duplicate of a record of regularly conductedactivity
within the scopeof KRLE 8036 or KRE 8037, which the cithtodian thereof cer
tifies:
i Was made, at or near the time of the occurrenceof the matters setforth, by

or from information transmitted by a person with knowledge of those
matters;

ii Is kept in the courseof the regularly conductedactivity; and
ffl Was made by the regularly conductedactivity asa regular practice.

B A record so certified is not self-authenticating under this paragraph unless the
proponent makes an intention to offer it known to the adverseparty andmakes
it available for inspection sufficiently in advanceof its offer in evidence to pro
vide the adverseparty with a fair opportunityto challenge it.

C As used in this paragraph, ‘certifies" means,with respectto a domestic record,
a written dedaration under oath subject to the penalty of perjury, and, with re
spedto a foreign record, a written declaration which,if falsely made,would sub
ject the maker to criminal penalty under the laws of that country. The certificate
relating to a foreign recordmust be accompaniedby a final certification asto the
genuinenessof the signature and official position:
i Of the individual executingthe certificate; or
ii Of any foreign official who certifies the genuinenessof signature and offi

cial position of the executingindividual or is the last In a chain of certifi
cates that collectively certify the genuinenessof signature and official posi
tion of the executingindividual.

A final certificationmustbe madeby a secretaryof embassyor legation, consulgeneral,
consul,viceconsul,or consular agent or by an officer in the foreign serviceof the United
Statesstationedin the foreignstateor country in which the recordis kept,andauthenti
catedby the sealof office.

LUST: Enacted1990Ky. Acts ch. 88, sec. 63; amended1992 Ky. Acts ch. 324, sec. 24; re
numbered7/1/92pursuantto 1992 Ky. Acts ch. 324, sec.34.

COMMENTARY

This rule allows a party to introducecertaindocumentswithout bringing a witnessto the hear
ing to identify them. This type of self-authenticationis premisedon a belief that thereis no
goodreasonto requireproductionof anotherwitness whereitemshavealreadybeenidentified
by somemeansor the otheroutsideof court. The most importantparts for purposesof criminal
practicedealwith public documentswhich may be introducedunderKRE9021 or 2 upon
sealand attestationof the keeperof the document.Youngv. Commonwealth,Ky., 968 S.W.2d

NOTES

Rule 902
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670, 674 1998; Sroka-Calvertv. Watkins,Ky.App., 971 S.W.2d823, 828 1998. Subsection
NOTES

4 of the rule supersedesCR 44 andRCr9.44 by illustrating the meansby which a party may
introduceofficial recordsor showthat no suchrecordis found. The keeperof the official re
cords may issuea certificateattestingto the accuracyof the copy of the record which is al
lowed as a matterof courseunderKRE1005.Munn v. Commonwealth,Ky.App., 889 S.W.2d
49,511994;Davisv. Commonwealth,Ky., 899 S.W.2d487,4891995.

The last importantself-authenticationprovision is KRE90211 which allows productionof
businessrecordsof the type admissibleunderARE8036 or 8037 upon certification by the
custodianthat the recordwas madeat or nearthe time of occurrenceof the mattersinvolved,
eitherby or from information transmittedby a personwith knowledgeof the event, is a record
kept in the course of a regularly conductedactivity, and was made as a regular practice.
Rabovskyv. Commonwealth,Ky., 973 S.W.2d6, 9 1998;Dillingham v. Commonwealth,Ky.,
995 S.W.2d377, 383 1999. In short, the custodianof businessrecordsneednot beproduced
at trial. However, thereis a notice requirementwhich requiresthe proponentto let the adverse
party know that the recordis comingin and to producetherecordat suchtime befire introduc
tion that the adverseparty has a "fair opportunity" to challengeit. For straightbusinessre
cords,the certification must be a "written declarationunderoath subjectto the penaltyof per
jury."

Although ARE90211 canbe used to admithospital records, better practice might be to fol
low the procedureunderKRS422.300to 422.330which will guaranteethe subjectof the medi
cal recordsat leastsomemeasureof privacybeforetrial.

In Skeansv. Commonwealth,Ky.App., 912 S.W.2d455, 456 1995, the court held that certi
fled copiesof a driver’s recordcould beusedto provethe dateof a prior offensein DUT cases.

Rule 903 Subscribingwitness’ testimonyunnecessary.

The testimonyof a subscribingwitnessis not necessaryto authenticatea writing unless
requiredby the lawsof thejurisdiction whoselaws governthevalidity of thewriting.

HIST: Enacted1990 Ky. Acts ch. 88, sec. 64; renumbered7/1/92pursuantto 1992Ky. Acts
ch. 324, sec. 34.

COMMENTARY

This rule doesaway with the commonlaw requirementthat the subscribingwitnessmust ap
pear and testify. The Commentarynotes that in wifi cases,the witnessesto the will must ap
pearandtestify unlessthe will is self-authenticatingunderChapter394 of thestatutes.

J. David Niehaus
DeputyAppellateDefender

JeffersonDistrict Public DefenderOffice
200 Civic Plaza

Louisville, KY 40202
Tel: 502 574-3800;Fax: 502 5744052
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Rule 1001 Definitions.

For purposesof this article the following definitionsareapplicable:
1 Writings and recordings. "Writings" and "recordings" consistof letters, words, or

numbers,or their equivalent, setdown by handwriting, typewriting, printing, photo-
stating, photographing,magnetic impulse, mechanicalor electronic recording, or
other form of data compilation.

2 Photographs."Photographs"includestill photographs,X-ray films, video tapes,and

motion pictures.
3 Original. An "original" of a writing or recordingis the writing or recording itself or

any counterpartintended to have the sameeffect by a person executingor issuingit.
An "original" of a photograph includesthe negativeor any print therefrom. if data
arestoredin a computeror similardevice,any printoutor otheroutputreadableby
sight,shownto reflectthe dataaccurately,is an "original."

4 Duplicate.A "duplicate" is a counterpartproducedby the sameimpressionas the
original,or from the samematrix, or by meansof photography,including enlarge
mentsandminiatures,or by mechanicalor electronicrerecording,or by chemical
reproduction,or by other equivalent technique which accurately reproducesthe
original.

lUST: Enacted1990 Ky. Acts ch. 88, sec. 65; renumbered7/1/92pursuantto 1992Ky. Acts
ch. 324, sec. 34.

COMMENTARY

ProfessorLawsonhas madethe point a numberof times that the bestevidencerulewas impor
tant at a time when copies were madeby handor by othermethodsthatcould resultin errors
affectingthe intent and meaningof thewritten document.He saysthat now, wherethereare so
many different ways of producing accuratecopies,the rule is one of "preference"ratherthan
one of necessity.[Commentary,p. 108-109].KRE 1001 is the definition sectionfor Article X
and it describesthe typesof objects to which the "best evidencerule" is applicable.First the
rule appliesto writings or recordingswhich meansthat if it is written downon a paper,put on
a magnetictape,put on a floppy disk, or is on a taperecordingor compactdisc,it is a writing
or recording for purposesof the rule. Photographs,including normal photographs,x-rays,
videotapesand motion pictures,also are included.The definitionsof the terms "original" and
"duplicate" are importantbecausethey describewhat may be introducedas more or less the
original without worrying aboutthe bestevidencerule. The original of a writing or recording
is the first writing or recordingitself, or any counterparti.e., carboncopy or any hardcopy
madefrom the contentsof a word processorsystem.An original of a photographincludesthe
negative or anyprint madefrom that negative.A duplicateis a "counterpart"producedby the
sameimpressionas the original or by meansof photographyincluding enlargementor minia
turization, or by mechanicalor electronicre-recordingor otherequivalenttechnique.A dupli
cate is somethingthat "accuratelyreproducesthe original".

Rule 1002 Requirementof original.

To prove the content of a writing, recording,or photograph,the original writing, re
cording, or photograph is required, except as otherwise provided in these rules,in other
rulesadoptedby the KentuckySupremeCourt,or by statute.

JUST: Enacted1990 Ky. Acts ch. 88, sec. 66; renumbered7/1/92pursuantto 1992Ky. Acts
ch. 324, sec. 34.

NOTES

Rule 1002

Thc1e X: Contents of Writings,
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COMMENTARY NOTES

The bestexplanationof this rule is found in the Commentary."The bestevidencerule is appli

cable only when the offering party is trying to prove the contentsof a writing, recording,or

photograph.If suchanitem is being usedat trial for someotherpurpose,the provisionsof this

Article haveno application." Commentary,p. 109. The Commentaryalso notes that where

photographsare simply used to illustrate a witness’s testimony, they are not being used to

prove their contents,and thereforethe best evidencerule doesnot apply. Conunentary,p.
109-110.However, wherephotographsare usedto show, for example,the sceneof anoffense,

or to show the location of anobject within a room, it is being usedto show the truth of some

propositionand thereforethe rule,mustapply.

Rule 1003 Admissibifity of duplicates.

A duplicate is admissibleto the sameextetit asan original unless:
1 A genuinequestionis raisedas to the authenticityof the original; or
2 In the circumstancesit would be unfair to admit the duplicate in lieu of the original.

MIST: Enacted1990Ky. Acts ch. 88, sec. 67; renumbered7/1/92pursuantto 1992Ky. Acts

ch. 324, sec.34.

COMMENTARY

Becausethere is little possibility of error where most duplicatesare concerned,thereis really
not much reasonto keepthem out exceptwhenthere is a genuinequestionraisedconcerning
the authenticityof theoriginal or whenunderthe circumstancesit would be unfair to admitthe
duplicate. The reason for the first exceptionis obvious, but the text writers do not provide
much in the wayof examplesof any "unfairness."Apparenfly thechiefreasonfor this rule is
that sometimesthe duplicatemay notcontainthe entirewriting and thereforeunderKRE 106
theoriginal containingall parts might be required.

Rule 1004 Admissibility of otherevidenceof contents.

The original is not required, and other evidenceof the contentsof a writing, recording,or
photographis admissibleif:
1 Originals lost or destroyed. All originals are lost or have been destroyed,unlessthe

proponent lost or destroyedthem in bad faith;
2 Original not obtainable. No original can be obtained by any available judicial proc

essor procedure;Or
3 Original in possessionof opponentAt a time when an original was underthe control

of the party againstwhom offered, that party was put on notice, by the pleadings or
otherwise, that the contents would be a subject of proof at the hearing, and that
party doesnot produce the original at the hearing.

HIST: Enacted1990 Ky. Acts ch. 88, sec. 68; amended1992 Ky. Acts ch. 324,sec. 25; re
numbered 7/1/92 pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

This rule lists the instancesin which the original is not requiredand in which other evidence
concerning the writing, recording or photograph may be presented.Obviously, if the original is
lost or destroyed other evidenceof the contents must be provided. However, the proponent
should be ready to show that they were lost or destroyedfor reasons other than his own bad
faith. The subpoenapowerof Kentucky endsat its borders. If there is no way to obtain the
original by judicial process then necessityrequires introduction of other evidence. Finally, if
the adverseparty has the original andwill not give it up, it is only fair to allow the proponent
to introduceotherevidenceabout the contents of the writing, recording or photograph. If the
writing, recordingor photographbearsonly on somecollateral issue,the judge shouldbegiven
somelatitude in decidingwhetherthe original is really necessaryto makethis point.

Rule 1004
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Rule 1005 Public records.
NOTES

The contentsof an official record, or of a document authorized to be recordedor med
andactually recorded or filed with a governmentalagency,eitherfederal,state, county,
or municipal, in a placewhere official recordsor documentsareordinarily riled, includ
ing datacompilationsin any fonn, if otherwiseadmissible,maybe provedby copy,certi
fied as correctin accordancewith KRE 902 or testified to be correctby a witness who
hascomparedit with the original, If a copy which complieswith the foregoingcannotbe
obtainedby the exerciseof reasonablediligence,thenotherevidenceof the contentsmay
be given.

MIST: Enacted1990 Ky. Acts ch. 88, sec. 69; renumbered7/1/92pursuantto 1992Ky. Acts
ch.324, sec.34.

COMMENTARY

This is a practicalrule which recognizesthatofficial recordsanddocumentsordinarily will not
be availablebecausethey cannotbe removedfrom their official depository.Commentary,p.
112. Thisrule doesaway with the requirementof an original andauthorizesthe useof copies
certified underKRE902 or copiesattestedas correctby witnesseswho havemadecomparison
of the documents.Although the Commentarysays that thereshouldbe no preferenceof the
alternatives,it seemsobviousthat there is a good deal less chancefor error in a photocopy
made underARE 902 and this should be normalpracticefor most attorneys.Skimmer/tornv.
Commonwealth,Ky.App., 998 S.W.2d771,776 1998.

Rule 1006 Sununaries.

The contentsof voluminouswritings, recordings,or photographswhich cannotconven
iently be examined in court may be presenteain the form of a chart, summary, or calcu
lation. A party intending to use such a sununarymust give timely written noticeof his
intention to usethe summary,proofof which shall be ified with the court. The originals,
or duplicates,shall be madeavailablefor examinationor copying,or both, by otherpar
ties at reasonabletimeand place.The court mayorder that they be produced in court.
MIST: Enacted1990Ky. Acts ch. 88, sec. 70; renumbered7/1/92pursuantto 1992Ky. Acts
ch. 324, sec.34.

COMMENTARY

This ruleexists to avoid burying thecourt and the jury with more information than eithercan
handle.Thisrule allows a party to presenta chart, a written summary,or a setof calculations
to presentthe informationto the jury in a comprehensibleform. Convenience,not necessity,is
the standard.Of course a proper foundationmust be laid establishingthe correctnessof the
exhibit itself. The party intending to use a summarymust give "timely" written notice to the
opposingparty and shall file this noticewith the court asproofof having doneso. All informa
tion relied upon mustbe madeavailablefor examinationor copying or bothby otherparties.In
certain circumstances,the judge may order that they be producedin court so that the basisof
the summarycanbe verified. l’his meansthat the originals of thesummarizedmaterialmustbe
madeavailableto the adverseparty. An exhibitpreparedunder this rule cannotbe admittedif
anyof theoriginals on which it is basedare inadmissibleunlesstheyare admissibleunderKRE
703 asinformationusedby experts.It is not necessaryto produceeveryonewho workedon the
chartor summary,but someonewith sufficient knowledgeshouldbeproducedat trial or hear
ing.

Rule 1007 Testimonyor written admissionof party.

Contents of writings, recordings, or photographs may be proved by the testimonyor
deposition of the party against whom offered or by that party’s written admission,with
out accountingfor the non-production of the original.

MIST: Enacted1990Ky. Acts ch. 88, sec. 71; renumbered7/1/92 pursuantto 1992 Ky. Acts
cli. 324, sec.34.

Rule 1007
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COMMENTARY NOTES
Obviously, a party who admitsthe authenticityof thecontentsof a writing, recordingor photo

graphis not in a position to claim that thereis a "genuinequestion"concerningthe authenticity

of the original. ARE 1003.Therefore,KNE 1007 authorizesintroductionof any evidenceof the

contentsof a writing, recordingor photographif the party againstwhom it is offered admits

genuineness.

Rule 1008 Functionsof courtandjury.

When the admissibility of other evidenceof contentsof writings, recordings,or photo
graphs under theserules dependsupon the fulfillment of a condition of fact, the question
whether the condition has beenfulfilled is ordinarily for the courtto detenninein accor
dancewith the provisionsof KItE 104. However,when an issueis raised:
a Whether the assertedwriting ever existed;
b Whether another writing, recording,or photograph produced at the trial is the origi

nal;
c Whether other evidenceof contentscorrectly reflects the contents,

the issueis for the trier of fact to detennineasin the caseof other Suesof fact.

MIST: Enacted1990Ky. Acts ch. 88, sec. 72; renumbered7/1/92pursuantto 1992Ky. Acts

ch. 324, sec.34.
COMMENTARY

This rule sets out a special descriptionof duties for the judge and the jury. Ordinarily, the
questionof admissibility is for the judge underKRE 104a. This involves questionsarising
underARE 1004, 10014 and1003. Ordinary questionsof conditional relevancymustbe left
to the jury underKRE104b. Thejudge’sduty is simply to makea determinationthat thepro
ponenthas introducedenoughevidencethat the jury reasonablycould concludethat oneof the
exceptionrules is met.

J. David Niehaus
DeputyAppellateDefender

JeffersonDistrict Public DefenderOffice
200 Civic Plaza

Louisville, KY 40202
Tel: 502 574-3800;Fax:502 574-4052

Rule 1008
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Consequencesof ConstitutionalRight toPresentaDefense

Importantdirect and indirectconsequencesflow from the constitutionalizationof the accused’sright to presentdefenseevidence.

The directconsequenceis that defensecounselnow havea constitutionalargumentfor overriding exclusionaryrulesin the form of
statutes,commonlaw decisions,or courtrules. In our legalhierarchy,a constitutionalprovision is of higherdignity thana statueor
commonlaw rule. In the eventof a conflict betweena constitutionalprovision andeither a statureor commonlaw rule, the constitu
tional provisionprevails. Hence, when an exclusionaryrule in anyof those threeformsblocks the admissionof importantdefense
evidence,the defensecan arguethat the constitutionalright to presentdefenseevidencepreemptsthe rule.

EdwardJ. Iruwinkelniedand NonnanM. Garland
ExculpatoryEvidence2d Ed. 1996
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ArticleXI. Miscellaneous
Rules I NOTES

Rule 1101 Applicability of niles.

a Courts. These rules apply to all the courts of this Commonwealthin the actions,

cases,andproceedingsand to the extent hereinafter setforth.
b Proceedingsgenerally.These rules apply generally to civil actionsandproceedings

andto criminal casesand proceedings,exceptas provided in subdivisiond of this

rule.
c Rules on privileges.The ruleswith respect to privileges apply at all stagesof all ac

tions,cases,andproceedings.
d Rules inapplicable. The rules other than with respectto privileges do not apply in

the following situations:
1 Preliminary questionsof fact. The determination of questionsof fact preliminary

to admissibilityof evidencewhen the issueis to be determinedby the court un
derJUtE 104.

2 Grandjury. Proceedingsbefore grandjuries.
3 Small claims.Proceedingsbeforethe small claims division of the District Courts.
4 Sununarycontempt proceedings. Contempt proceedings in which the judge is

authorized to act summarily.
5 Miscellaneousproceedings.Proceedingsfor extradition or rendition; prelimi

nary hearingsin criminal cases;sentencingby a judge; granting or revoking
probation; issuanceof warrants for arrest, criminal summonses,and search
warrants;and proceedingswith respectto releaseon bail or otherwise.

HIST: Enacted1990 Ky. Acts ch. 88, sec. 73; renumbered7/1/92pursuantto 1992Ky. Acts
ch. 324, sec.34.

COMMENTARY

This rule must be readtogetherwith ARE 101. This ruleemphasizesthat theserules apply to
the Court of Justice.They do not apply to parolerevocationhearings,administrativehearings,
or any other typeof proceedingunlessthoseagenciesadopt theserules as their own by regula
tion. KRE 1101cmakesit clear that privileges apply at all stagesof "all actions,casesand
proceedings."

The importantpart of the rule for criminal defenselawyers is subsectiond which lists the
instancesin which the rules do not apply. As shown earlierunderKRE 104, the rules do not
apply when the judge is making a preliminarydeterminationof the admissibilityof evidence.
Grandjuries are not boundby Rules of Evidence.The grandjury may wish to be advisedon
evidencequestions,but thereis no requirementthat they follow the Rules. In both the small
claimsdivision of districtcourt and in summarycontemptproceedingsthe rules neednot apply
for obviousreasons.

Subsection5 providesa list of the criminal proceedingsat which the rules exceptfor privi
leges do not apply. Extradition or rendition on governor’s warrantsare not covered,nor are
preliminaryhearingsunderRCr 3.14. While it is truethatjudge sentencingdoesnot involve all
due processrequirementsguaranteedfor trial, it is importantto keepin mind that ajudge may
not imposea sentenceon materialmisinformation. U.S. v. Tucker,404 U.S. 443 1972.Unre
liable evidencemustbe excludedregardlessof the provisions of KRE 1101d5. The rules
must apply to granting or revoking probation becausethey are elements of sentencing. The
rulesof evidenceconcerningarrestsandsearchwarrantsis governedby UnitedStatesSupreme
Courtcasesas a matterof federal constitutionallaw. Therefore,Kentuckyrules could not su
persedetheserequirements.

Thelastportion of the rule dealswith bail hearings.The Commentarynotesthat this nile sim
ply adoptsFederalRule 1101. Commentary,p. 114-115.But the liberty of an individual is of
sufficient importancethat it should not be taken away without application of all safeguards
necessaryto an accuratedeterminationof the facts. As the rule is written now, bail canbe de

Rule 1101
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ii I NOTES
nied or revokedbasedonly on the say so of an officer who has receiveda phonecall from a
prosecutingwitness who saysthat the defendanthasdonesomethingbad.While this mayhave
beenthe practicein some courts in Kentucky beforethe enactmentof the rules, it certainly
shouldnot be.Section25 of the Constitutionprohibits involuntary servitude"exceptas apun
ishmentfor crime, whereofthe party shallhavebeenduly convicted." The liberty interestof
thedefendantwho is clothedwith the presumptionof innocenceat this point demandsthat the
determinationof the amountof bail be madewith the same accuracyrequired for determina
tion of guilt or innocence.B all hearingsshouldbehearingsrequiringthepresenceof witnesses
with personalknowledgesubjectto cross-examination.

Rule 1102 Amendments.

a SupremeCourt. The SupremeCourt of Kentuckyshall havethe powerto prescribe
amendmentsor additionsto the KentuckyRulesof Evidence.Amendmentsor addi
tions shall not take effect until they have beenreported to the Kentucky GeneralAs
sembly by the Chief Justiceof the Supreme Court at or after the beginningof a regu
lar sessionof the GeneralAssemblybut not later than the first day of March, and
until the adjournment of that regular sessionof the General Assembly; but if the
GeneralAssemblywithin that time shall by resolutiondisapproveanyamendmentor
addition so reported it shall not takeeffect. The effectivedateof anyamendmentor
additionso reportedmay be deferredby the GeneralAssemblyto a later dateor tin
til approved by the General Assembly.However, the General Assembly may not dis
approve any amendmentor addition or defer the effective date of any amendmentor
addition that constitutes rules of practice and procedure under Section 116 of the
Kentucky Constitution.

b GeneralAssembly.TheGeneralAssembly may amendany proposalreportedby the
Supreme Courtpursuantto subdivision a of this rule and may adopt amendments
or additions to the Kentucky Rulesof Evidence not reportedto the General Assem
bly by the Supreme Court. However, the General Assembly may not amendany pro
posals reported by the Supreme Court and may not adopt amendmentsor additions
to the Kentucky Rules of Evidence that constitute rules of practice and procedure
underSection116 of the Constitution of Kentucky.

c Review of proposalsfor change.Neither the Supreme Court nor the General Assem
bly shouldundertaketo amend or add to the Kentucky Rulesof Evidence without
first obtaininga review of proposed amendmentsor additions from the Evidence
RulesReviewCommissiondescribedin KRE 1103.

I-lIST: Enacted1990 Ky. Acts ch. 88, sec. 74;amended1992 Ky. Acts ch. 324, sec. 26; re
numbered7/1/92pursuantto 1992 Ky. Acts ch. 324, sec.34.

COMMENTARY

a Thisprovidesthat boththe StipremeCourtand theGeneralAssemblymayproposerule
changes.It recognizesthat rules of evidence,with the exceptionof privileges,areprimar
ily issuesof practiceand procedureand thereforeare assignedto the SupremeCourt of
KentuckyunderSection116 of the Constitution.However,this rule alsopointsout that
anyproposedchangesshouldbepresentedto the EvidenceRulesCommissionauthorized
by ARE1103.

b Not all changesin evidencelaw comeaboutby nile modification. In Stringerv. Common
wealth,Ky., 956 S.W.2d883 1997, the SupremeCourtdid away with the "ultimateis
sue"prohibition in experttestimonycases,a principle which was notcoveredby any spe
cific rule. The courtreasonedthat evidenceprinciplesnotpreemptedby enactmentof
rules remainwithin the court’s authorityto changeby caseprecedentas long as the court
doesso with dueregardto rules of evidencein existence.Mullins v. Commonwealth,Ky.,
956 5.W.2d210 1997 and Weaverv. Commonwealth,Ky., 955 S.W.2d722 1997 are
otherexamples.

Rule 1102
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Rule 1103 Evidence rules reviewcommission.
NOTES

a The Chief Justice of the Supreme Court or a designatedjustice shall serve aschair
man of a permanent Evidence Rules Review Commissionwhich shall consistof the
Chief Justiceor a designatedJustice,one 1 additional member of the judiciary ap
pointed by the Chief Justice,the chairman of the Senate Judiciary Committee,the
chairmanof the HouseJudiciaryCommittee,andfive 5 membersof theKentucky
bar appointedto four 4 year termsby the Chief Justice.

b The EvidenceRules Review Commissionshall meet at the call of the Chief Justiceor
a designatedjustice for the purposeof reviewing proposals for amendmentor addi
tion to the Kentucky Rules of Evidence,as
requestedby the Supreme Court or General Assembly pursuant to MW 1102. The
Commission shall act promptly to assistthe Supreme Court or General Assembly
and shall perform its review function in furtherance of the ideals and objectives de
scribed in KRE 102.

HIST: Enacted1990 Ky. Acts ch. 88, sec. 75; amended1992 Ky. Acts ch. 324,sec. 27; re
numbered7/1/92pursuantto 1992Ky. Acts ch. 324, sec.34.

COMMENTARY

The EvidenceRulesCommissionis the initial screeningbody that will reviewany proposalsto
changethe Kentucky Rules of Evidence.It servesan important function but has never met.
Any attorneyinterestedin maintainingfairnessof trial proceduresshould seeabout staffing
this commissionwith respectedandknowledgeableattorneys.Thereare five slots for members
of theBar.

Rule 1104 Use of official commentary.

The commentary accompanyingthe Kentucky Rules of Evidence may be usedas an aid
in construingthe provisions of the Rules, but shallnot be bindingupon the Court of Jus
tice.

HIST: Enacted1990Ky. Acts ch. 88, sec. 76; amended1992 Ky. Acts ch. 324,sec. 28; re
numbered7/1/92pursuantto 1992Ky. Acts ch. 324, sec. 34.

COMMENTARY

This was addedat the insistenceof the SupremeCourt. The original Commentaryaccompany
ing the final draft in 1989 of necessityhasbeenmodified. ProfessorLawsonhaswritten a re
vised Commentarywhich is availablethrough the UK CLE program under the title Kentucky
RulesofEvidence1992 andin Underwood’sManuaL

The Commentaryis in no sensebinding, and the addition of this languagewas unnecessary.
The Commentaryof the draftershoweveris perhapsthe bestevidenceof what the text of the
rules is supposedto mean. Takentogetherwith federal casesinterpretingidentical language,
therewill beno needto resortto old practicesandoutmodedconceptsof what the law is. *

I. David Niehaus
DeputyAppellateDefender

JeffersonDisirict Public DefenderOffice
200 Civic Plaza

Louisville, KY 40202
Tel: 502 574-3800;Fax:502 5744052

Rule 1104
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There is nothing that astonishesman so much as common senseand
plain dealing.

- Ralph Waldo Emerson

Theright to presenta defenseis as Americanas applepie. Defendants
are constitutionallyentitled to:
U be heard,
U effectivelypresentevidencecentralto their defense,
U call-witnessesto testify on theftbehalf,
U rebutevidencepresentedby theprosecution.

Many of the KentuckyRulesof Evidencearethe resultof theserights.
Much of Kentucky caselawimplements theserights. Fundamentally,
Sections2 and 11 of the Kentucky Constitution and the 6th and 14th
Amendmentsof theUnited StatesConstitutionguaranteetheserights.

Somethink that theycannotpresentor excludeevidenceif the KREsdo
not allow. But that is not the case.The client’s constitutional right to
presenta defenseis more fundamentalthan the KREs and allows the
introductionof evidenceevenif not allowedby the KREs orrequiresthe
exclusionof evidenceeven if not requiredby the KREs. Thereliability
of thejurors’ verdicton guilt or innocenceandon thedegreeof guilt and
on the extent of punishmentrequiresthat a defendantbe permitted to
fully be heard, to fully presenthis defense,to rebut prosecutionevi
dence,to call witnesses.

The right to presenta defenseIs constitutionally guaranteed.The
sacredright to presenta defenseis ingrainedin our system of justice.
After a long history of development, the common law in England
"recognizedthat the accusedhas a right to presenta defenseat trial."
Imwinkelried,ExculpatoryEvidence1996 at 1.

TheUnited StatesSupremeCourt hasfound the right to effectively pre
sent a defenseto be constitutionally required. Evidentiaryrules cannot
preventa defendantfrom presentinghis defense.Chambersv. Missis
sippi, 410 U.S. 284 1972. In Chambers,Leon Chamberswas charged
with shootinga policemanin a crowdedbar andalley while the police
man was there to arrestanotherman. Chambers’ defensewas that he
was innocent. He had two groundsto showhis innocence:he did not
shoot the policeman,GableMcDonald shot the officer. McDonaldcon
fessedthathekilled the officer but repudiatedthe confession.Chambers
called McDonald to testify at trial but was prevented from cross-
examininghim as an adversewitness becauseof Mississippi’scommon
law rule prohibiting impeachmentof your own witness. Chambers
sought to introduce testimony from 3 witnesses to the effect that
McDonald admittedhe killed the officer to them or madeincriminating
statementsto them. The trial judge refusedto allow those witnesses’
testimony, as the testimonies were hearsay."As a consequenceof the
combination of Mississippi’s ‘party witness’ or ‘voucher’ rule and its
hearsayrule, [Chambers]wasunableeither to cross-examineMcDonald
or to presentwitnessesin his own behalf who would have discredited
McDonald’srepudiationanddemonstratedcomplicity." Id. at 294.

TheCourtheld that theexclusionof the defenseevidencebecauseit was
hearsayandbecauseit violatedthe voucherrule wasan unconstitutional
denialof the right to showanotherpersondid the crime, which wasthe
defendant’sdefense. The Court notedthat the hearsaystatementswere
made under circumstancesthat "provided considerableassuranceof
their reliability." Id. at 300.This includedspontaneityof the statements,
corroborationof thestatements,thenumberof independentconfessions,

I the statementswere againstthe interest of
McDonald.The Court said," The right of an
accisedin a criminal trial to dueprocessis,
in Sssence,the right to a fair opportunity to

defend against the State’s dccusations.The rights to confront and
cros-iexaminewitnessesand to call witnessesin one’s own behalf
havelong beenrecognizedasessentialto dueprocess."Id. at 294.

Ch4mbersteachesthat stateevidencerules or commonlaw caselaw
thai preventadmissionof evidencemust fall if a defendantis pre
venbd by them of presentinghis defense.Just as significant, Cham
ben teachesthat prevailingrequiresthoroughlitigating. Readingthe
opthion of the United StatesSupremeCourt reveals that the defense
attcfrneylitigated this issueprior to trail via motion practice,in court
andfrom multiple perspectives.It is a lesson in the ingredientsof
perSasion.

Kedtuckyhasrecognizedthat an indigentdefendantis entitled, when
a proper showing* is made, to funds for a mental health expert to
"coiduct an apprgpriateexaminationand assist in the evaluation,
preparationand presentationof the defense." Bunion v. Common
we4lth, Ky., 891 S.W.2d383, 3861995. Thecourt recognized"that
in alt adversarialsystemof criminal justice,dueto processrequiresa
level pla9ing field at thai...thereis a needfor more thanjust anex
aminationby a neutralpsychiathst.It also meansthat theremust be
an appointmentof apsychiatristto provide assistanceto the accused
to help evaluatethe strengthof his defense,to offer his own expert
diagnosis at thai, and to identify weaknessesin the prosecution’s
caseby testifying and/orpreparingcounselto cross-examineoppos
ing experts."

Defendantshavea constitutional right to rebut prosecutionevI
dence.The UnitedStatesSupremeCourthasrepeatedlyheld that 14th

Amendmentdue processprovides defendantsthe right to rebut the
prosecution’sevidence.

In Ake v. Oklahoma,470 U.S. 68, 83 1985 the Court held that a
defendantchargedwith capitalmurderwasentitled to fundsto hire a
psychiathstto effectively presentevidenceof his defenseof insanity.
But the Courtalso looked at thepenaltyphaseandheldthatAle was
also entitled to havetheassistanceof apsychiatriston the issueof the
aggravatingfactor of future dangerousness,which wasa significant
factor in the penaltyphase.In effect, the Courtheld that the defen
dant wasentitled underthe dueprocessclauseto the ability to miti
gate or rebut the state’sevidencein aggravation."Ale also wasde
nied the meansof presentingevidenceto rebutthe State’sevidence
of his future dangerousness."Id. at 83. Theprinciple whichunderlies
this ruling is significant. "This Courthaslong recognizedthatwhena
State brings its judicial power to bearon an indigent defendantin a
criminal proceeding,it must take steps to assurethat the defendant
has afair opportunity to presenthis defense.This elementaryprinci
ple, groundedin significantparton theFourteenthAmendment’sdue
processguaranteeof fundamental fairness Id. at 76.

In Gardnerv. Florida, 430 U.S. 349 1977 thedefendantwascon
victed of murder. In imposingthe deathpenalty,the trial judgesaid 4
herelied on partsof thepresentenceinvestigationreport,whichwere
confidential andnot disclosedto defensecounsel. The Court noted
that the sentencingprocessmust satisfy due processrequirements :
capital case, andheld that Daniel Gardnerwas"denieddueprocess
of law when the deathsentencewasimposed,at least in part, on the
basis of information which he had no opportunity to deny or ex- 4
plain." Id. at 362. We learn from Gardner that fundamentaldue
processrequiresa defendantthe opportunity to deny or explain evi-.
denceusedagainsthim

The Right to Presentthe DefenseEvidence
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The rule of law of Gardner has beenapplied by the SupremeCourt in
other situations.In Skipperv. South Carolina, 476 U.S. 1 1986 the
defendantwas convictedof murder andrape and sentencedto death. In
the penalty phaseRonaldSkipper presentedtestimonythrough himself
and his formerwife that he hadbehavedwell duringhis over7 months
in jail awaitingtrial andtried unsuccessfullyto presentthe testimonyof
two jailers and a regularvisitor that hehadadjustedwell in jall during
the time betweenarrestandthaI. Thetrial judgeruledthat suchevidence
was irrelevant. During closing argumentthe prosecutorsaid that Mr.
Skipper, if sentencedto prison, would likely rapeother prisonersand be
a disciplinary problemin prison. The Court held that evidenceof good
behavior was admissibleas mitigation under Locket: and Eddingsbut
also determinedthat the defendantwasentitled to rebut, deny, explain
prosecutionevidenceof future dangerousness."Where the prosecution
specifically relies on a predictionof future dangerousnessin asking for
the deathpenalty,it is notonly the rule of Locket: andEd4ingsthatre
quires that the defendantbe afforded an opportunity to introduceevi
denceon this point; it is also the elementaldue processrequirementthat
a defendantnotbesentencedto death ‘on the basisof information which
he hadno opportunity to denyor explain.’ Gardnerv. Florida, 430U.S.
349,362 1977."Id. at 5 n.1.

In Kentucky, the right to rebutis often termedthe right to respondwhen
the opponenthas openedthe door. The right to respondincludes the
right to respondto evidencethat shouldnot havebeenoriginally admit
ted. In Commonwealthv. Alexander,Ky.. 5 S.W.3d 1041999 a Sher
il’s Deputy wasconvictedof recklesshomicidewhen his cruiserwhich
was travelling at over 95 miles perhour collided with the victim’s car,
as the Deputy was respondingto an emergencycall. At trial Sergeant
Simmstestified for the prosecutionabout his investigationof the scene.
On cross-examination,defensecounselaskedSimins questionsto show
the investigationreport indicatedthat the victim, not the Deputy wasat
fault in the collision. On redirect, the prosecutoraskedSimmsif he still
believed the victim wasat fault. The defunseunsuccessfullyobjected
andSimmstestified thatupon further investigation,hebelievedthe Dep
uty was at fault becauseof his excessivespeedwithin a city. The issue
on appealwas whether Simms could offer his opinion on an ultimate
issue for thejury.

The KentuckySupremeCourt recognizedthe manifestfairnessof allow
ing a party to respondto what the other party has chosento open up.
"We agreewith theCommonwealththat the defensedid, in fact, ‘open
the doof by askingSergeantSimms his opinion aboutwho was at fault
for the collision. In Dunaway v. Commonwealth,Ky. 239 Ky. 166,39 S.
W.2d 242, 243 1931, our predecessorCourt held: ‘It is an established
andrecognizedrule of practicethata party to litigation, who first intro
ducesinto the thal of the case either irrelevantor incompetentevidence
cannotcomplain of the subsequentadmissionby the court of like evi
dence from the adverseparty, relating to the samematter."Id. at 105-
106.

The Courtalsodeterminedthat therewasno requirementthattheprose
cution hadto objectwhen the door wasopenedin order for a trial judge
to be ableto allow responsiveevidence."The Commonwealth’slimited
redirect examinationregardingthe causeof the collision becamerele
vant and admissiblepursuantto KRE 401 and402 oncedefensecounsel
openedthedoor to this line of inquiry." Id. at 106.

The lesson of Alexanderis that commonsenseideasof fair play in the
handsof askilled litigator insurethat the factflnderswill hearboth sides
of thestory andnot askewedsetof facts.

Defendants are constitutionally entitled to present exculpatoryevi
dence.In Crane v. Kentucky,476 U.S. 683 1986 thel6-year-olddefen

dant’s pretrialmotion to suppressthe confessionwas deniedAt trial,
Major Cranetried to show his confessionwas notworthy of belief in
light of the affects of the psychological and physical conditions
windowlessroom, protractedlength of questioning, involvementof
6 officers, refusal to allow him to call his motherin the taking of his
confessionby the police. The trial judge said such evidencewasin-
admissiblesince it only relatedto thevoluntarinessof the confession,
which he had previouslyruled on. The defendantwas convictedof
murderandsentencedto 40 years.

On appeal,the KentuckySupremeCourt held that "once a hearingis
conductedpursuantto RCr 9.78 andafinding is madeby the judge
basedon substantialevidencethat the confessionwas voluntary, that
finding is conclusiveandthe trail court may excludeevidencerelat
ing to voluntarinessfrom the considerationby the jury when the evi
dencehas little or no relationshipto any otherissue. This shall not
precludethe defendantfrom introduction of any competentevidence
relating to authenticity, reliability or credibility of the confession."
Crane v. Commonwealth,Ky., 690 S.W.2d 753,755 1985.

The United StatesSupremeCourt held that it waserror to prevent
jurors from hearingexculpatorytestimonyaboutthe environmentin
which the defendant’sconfessionwas taken by the police since the
manner in which it was taken was relevant to the reliability and
credibility of theconfession.The Court statedthat whetherfound in
the 14th amendmentdue processclauseor the 6th amendment’scon
frontation andcompulsory processclauses"the Constitutionguaran
teescriminal defendants‘a meaningfulopportunity to presenta com
plete defense."Id. at 690. In explainingwhat that meant,the Court
said: "That opportunity would be an empty oneif the Statewere per
mitted to excludecompetent,reliableevidencebearingon the credi
bility of a confessionwhen such evidenceis central to the defen
dant’s claimof innocence.In the absenceof anyvalid statejustifica
tion, exclusionof this kind of exculpatoryevidencedeprivesa defen
dant of the basicright to have the prosecutor’scase encounterand
‘survive the crucible of meaningfuladversarialtesting." Id. at 690-
91.

We learn from Crane that a Kentucky Rule of Criminal Procedure
andthe interpretationof it by the KentuckySupremeCourt cannot
standin thewayof a defendant’sability to presenthis full side of the
story to the factflnders.

Right to confront witnessesandshow testimony false, In Olden v.
Kentucky,488 U.S. 227 1988 the thal judge refused to allow a
black defendantin his kidnapping,rape, andsodomytrial to cross-
examinethe white complaining witness regardingher cohabitation
with a black boyfriend. TheCourt held this prohibition violatedthe
6th amendmentright to confrontationof a witness to showthe falsity
of the witness’ testimony.The excludedevidencewasrelevant to the
defensethat the black defendantand the white complainantwere en
gaged in a consensualsexualrelationship andthat the complainant
lied in sayingthe blackdefendantrapedherout of fear of jeopardiz
ing her relationshipwith her boyfriend. The Court explainedits nil
ing by emphasizingthat "the exposureof a witness’ motivation in
testifying is a properand important function of the constitutionally
protectedright of cross-examination."Id. at 231.

It is clear that"a criminal defendantstatesa violation of the Con
frontationClauseby showingthat he was prohibitedfrom engaging
in otherwiseappropriatecross-examinationdesignedto showaproto
typical form of bias on the partof the witness,and thereby‘to expose
to the jury the facts from which jurors... could appropriatelydraw
inferencesrelatingto thereliability of thewitness."Id.
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"The credibility of a witness’ relevanttestimonyis alwaysat issue, and
the trial court maynot excludeevidencethat impeachescredibility even
though such testimony would be inadmissibleto prove a substantive
issue in the case." Sanbornv. Commonwealth,Ky.. 754 S.W.2d 534,
545 1988.

ConstitutionalRight of Defenseto test Inculpatoryandexculpatory
evidence.In Jamesv. Commonwealth,Ky., 482 S.W.2d 92, 94 1972
the Courtheldthata defendantchargedwith illegal saleof narcoticswas
entitled to have a sampleof the substancefor inspectionwith his own
chemistunderKentuckydiscoveryrules andto avoid a "cat andmouse
game wherebythe Commonwealthis permitted to withhold important
information requestedby the accused..."

H The defendantin Green v. Commonwealth,Ky.App., 684 S.W.2d 13, 16
1984 was chargedwith possessionof a ScheduleH controlled sub
stance.The state crimelab unnecessarilyconsumedthe entire substance
in testing it. The Court of Appealsobservedthat defensetesting is im
plicitly authorizedunder Kentucky’s discoveryrules. It held under the
14th Amendmentdueprocessand Section II of Kentucky’s Constitu
tion that"the unnecessarythoughunintentionaldestructionof thetotal
drug sample,after the defendantstandscharged,rendersthe testresults
inadmissible,unlessthe defendantis provided areasonableopportunity
to participatein the testing,or is providedwith the notesandotherinfor
mation incidental to the testing, sufficient to enablehim to obtain his
own expertevaluation.Therefore,the trial court, havingrefusedproduc
tion of the lab’s notes,the testresultsas testifiedto by forensicchemist,
John Harris regarding the portion of the ‘small, pink, round tablet’,
shouldhavebeensuppressed."

In McGregorv. Hines, Ky., 995 S.W.2d 384, 388 1999 the Court de
terminedthat the defendantwho comesinto possessionof evidencehad
adueprocessright to havehis own experttest theevidenceanddoesnot
have to first turn over the evidenceto the prosecution’sexpert.In this
case,the testingby the stateexpertwould haveconsumedthe evidence.
The defenseexpert’s more sophisticatedtesting processwould not have
consumedtheevidence.In astronglywordedstatement,theCourt deter
mined that the defenseshould havethe evidenceto testevenif both its
and the state’s testing methodswould haveconsumedthe evidence."It
is crucial to a defendant’sfundamentalright to due processthat he be
allowed to develop and presentany exculpatoryevidencein his own
defense,andwe rejectanyalternativethatwould imperil that right."

A defendantis constitutionallyentitled to presentevidencein miti
gation andstatutorily entitled to presentevidenceof leniency.Even
if a court finds evidencenot admissiblein the guilt/innocencephaseof a
case,evidencewhich lessensculpability is clearly admissiblein the sen
tencingphasebeforejurors.

Under the changein KRS 532.0552b, which becameeffective July
15, 1998, "The defendantmay introduce evidencein mitigation or in
supportof

leniency

Thereis constitutionalsupportfor this statutoryprovision. In Skipperp.

South Carolina, 476 U.S. 1, 8 1986 the Court held it unconstitutional
to excludethe relevantevidencein mitigation of punishmentof the de
fendant’sgoodbehaviorin jall from thetime of arrestuntil trial.

Evidentiarybars mustfall to the right to presenta defense.In Green
v. Georgia, 442 U.S. 95, 97 1979 RooseveltGreen, Jr.’s defensewas
thathewasnot presentwhen thevictim waskilled andwasnot apartici
pant in her death.Greenwas preventedfrom introducingin thepenalty
phaseof his capital trial astatementmadeby awitness who hadtestified
for the stateat the codefendant’strail to the effect that the codefendant

adnlitted to he killed the Victim. Since it was hearsay.Georgiaal
lowd admissionof declarationsagainstpecuniarybut not penal in
terest. Accordingto the United StatesSupremeCourt, the statehad
nO legitimate reasonto keep from the jurors evidencewhich helps*
them assessthe defensepresentedby the defendant.Fourteenth.
Amendmentdueprocessrequiresthat a stateevidentiary bar to ad
mission mustfall when evidenceis "highly relevantto a critical is
sie.... andsubstantialreasonsexistedto assumeits reliability." Id. at
97. Thosereasonsincluded; the witness’ statementwas spontane
o4sly made, it was against interest, the state used the evidenceF
againstthecodefendant.

In reversing,the Court citing Chamberssaid, "the hearsayrulemay
n9t beappliedmechanisticallyto defeattheendsof justice." Id. at 97.
S4e also Ui/more v. Henderson,825 F.2d 663, 665-667 2d Cir.
1987 constitutionalerror to excludethe testimonyof witnessesthat
providedexculpatorytestimony andtestimonythat would havecon
trAdicted another’stestimony.

Ptoceduralfailurescannotbarright to presentdefense.In United
Statesv. Foster, 128 F.3d 949 6 Cit. 1997 the defenseattorney
failed to timely subpoenaa grandjury witnesswho would havetesti
fied to xculpatoryevidence.The thaI judgerefusedto allow the in
troduction of the grandjury transcriptdueto the defense’sfailure to
preserveits requestfor thetestimonymeantthe witnesswas not un
availableunderFederalRule of Evidence804bl. Despitethe fail
ure of the defenseto fully preservethe error, the Sixth Circuit re
versedthe conviction. The judge’s failure to allow the defenseto
introduceexculpatorygrandjury evidence"could havehad asignifi
cantimpacton thejury’s verdict." Id. at 956.

Fair trials requirefull presentationof the defense.OurConstitu
tions insure thata defendantisallowed to presenthis defensewhich
exculpateshim from guilt or exonerateshim from a greaterdegreeof
guilt or punishmentor rebutsharmful prosecutionevidence.Defen
dantsdeserveto havejurors understandtheir defensebefore they
rendertheir verdict so their decision is reliable. The public wants
verdicts thatarecorrectso theyhaveconfidencein them,Full presen
tation of the defense insuresfair processand reliableresults.Plain
dealing in the presentationof evidenceunder commonsensethemes
will provecompelling. *

Ed Monahan
DeputyPublic Advocate

100 Fair OaksLane, Ste 302
Frankfort,KY 40601
Tel: 502 564-8006;
Fax: 502 564-7890

Email: emonahan@mail.p&state.ky.us
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