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FROM

THE

EDITOR...

“Section Ten of the Kentucky Constitution and the Sixth
and Fourteenth Amendments to the United States
Constitution guarantee the right to counsel for persons
charged with crimes.” This statement begins a recently
adopted resolution of the KY Bar Association’s Board of
Governors. The Resolution urges Kentucky lawmakers to
recognize the congtitutional obligation of the Commonwealth
to provide counsel to those who cannot afford an attorney
and whose liberty isthreatened with acriminal charge. The
entire KBA Resolutionisreprinted in thisedition.

Should the General Assembly fully fund Kentucky’s public
defender system the reasonabl e casel oad would allow public
defender staff to be involved in creating solutions for the
criminal justice system that would reduce recidivism for our
clients. Recently, Roger Gibbs, Eastern Region Manager,
and several other public defenders from that region visited
the Knox County Public Defender’s Community Law Office
in Tennessee. This office leads the nation in providing
holistic representation that benefits not only indigent client
but the entire community. Roger Gibbs shares hisexperiences
and thoughts from that visit in The Whole Client: A New
Vision.

Another component of afully funded public defender system
for Kentucky would be a social worker in each DPA field
office. Post Trials Division Director RebeccaDiloreto writes
on one of the positive impacts of the addition of socia
worker to adefenseteam in Building an Effective Defense
Team Capableof Delivering Quality Representation tothe
Client Who Grew Up in a Home Shaped by Domestic
Violence.

Melanie Lowe, Kentucky Innocence Project attorney,
outlines some of the collateral consequences of conviction
facing our clientsin Punishing the Poor: Federal Benefit
GuidelinesMakelndigent ClientsAnother Casualty of ‘The
War on Drugs’

Rob Sexton, Central Region Manager, providesan overview
of Presentence | nvestigation Reportswith practicetipsfor
defense attorneys. W
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A RESOLUTION RECOGNIZING THE EXCESSIVE
CASELOADS BEING HANDLED BY KENTUCKY
PUBLIC DEFENDERS AND REQUESTING THE GENERAL
ASSEMBLY TO INCREASE SIGNIFICANTLY FUNDING IN ORDER TO
LOWER THE CASELOADS OF KENTUCKY’S
PUBLIC DEFENDERS.

WHEREAS, Section Ten of the Kentucky Constitution and the Sixth and Fourteenth Amendmentsto the
United States Congtitution guaranteetheright to counsel for persons charged with crimesand the courts
of Kentucky and the United Statesrecognizeit isthe obligation of the stateto provide counsel tothose
who cannot afford counsel and whoseliberty isthreatened with acriminal charge.

WHEREAS, the Commonweal th of Kentucky has established the Department of Public Advocacy as
the state entity responsiblefor providing counsel to indigentsaccused of crimes.

WHEREAS, Kentucky public defenderscannot limit their casel oadsto ethical, manageablelevelsinthe
sameway that privatelawyerscan, sncepublic defender casa oadsresult from Court-ordered gppointments
rather than voluntary selection of new clients.

WHEREAS, caseloadsfor public defenders have gone up by 37% over the past five years and the
Department of Public Advocacy handled 134,584 casesin FY 05, causing individua public defendersto
open 483 caseseach at thetrid level in FY 05, an amount that is189% of nationally recognized standards
and giving Kentucky public defendersonly 3.8 hoursto spend on each case.

WHEREAS, the Public Advocacy Commission hasfound that excessive casel oads are affecting the
quality of representation being rendered by Kentucky public defenders, compromising thereliability of
verdicts, even threatening the conviction of innocent personsand causing ethica ramificationsthat are of
deep concernto the Kentucky Bar Association.

WHEREAS, the Public Advocacy Commission found that Kentucky continuesto fund indigent defense
at the bottom of the nation in terms of cost-per-case, that other parts of the criminal justice system,
including judges and prosecutors, are affected and concerned by excessive public defender casel oads
andthecrimind justice systemislessefficient and lesseffective whenever any part of thesystemisunder
funded, makingit vitd that therebe parity among thedifferent partsof thecrimina justicesystem, including
indigent defense.

WHEREAS, theKentucky Bar Association hasasignificant interest inthe quaity of representationbeing
provided by Kentucky lawyerstoindigentsaccused of crime.
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WHEREAS, the PublicAdvocacy Commission hascalled for full funding of the public defender system,
requiring anincreasein the numbersof public defendersto reduceoveral trial level caseloadsto no
morethan 400 new casesper year per lawyer and hasrecommended that aminimum of $10 millionbe
added to the Department of Public Advocacy’sfunding level in order to bring Kentucky into themid-
level areain comparison with other programs acrossthe country.

NOW, THEREFORE,

Beit RESOLVED that the Board of Gover norsof the Kentucky Bar Association
CallsUpon the Commonwealth of K entucky to:

l. Fully fund the Kentucky public defender systemin order to reduce excessive casel oads
to no morethan 400 new casesper year per lawyer to enable K entucky’ spublic defendersto provide
competent and ethical representation to indigents
accused of crimesand to provide adequate administrative support to public defender

lawyers,.

. To providesufficient funding for privatelawyershandling conflict cases
to make the compensation significant rather thanminimal.

[l. To provide parity of resourcesamong the different componentsof the
criminal justice systemin order to achieveasystem that isba anced, efficient, and fair.

THI1S18th day of November 2005.

KENTUCKY BARASSOCIATION

BY: w——-

DAVID SLOAN
o mm%m

PRESIDENT
BRUCEK. DAVIS
EXECUTIVEDIRECTOR
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THE WHoLE CLIENT. A NEw VISION
by Roger Gibbs, London DirectingAttor ney and Eastern Regional M anager

Recently, the Department of Public Advocacy has been
discussing how to embrace a whole client approach to our
practice. The Eastern Region set the exploration of what that
really means and how can it be done in our communities as
one of its Strategic Planning Goal sthisyear. In pursuit of that
goal, we visited the Knox County Public Defender’'s
Community Law Office asit leads the nation in realizing the
potential of the whole client concept in practice.

Prior to our visit, | had a conversation with Mark Stephens
who directsthe Knoxville office. He advised that the program
wasin aperiod of transition. They are undergoing a process
of transition that involves an assessment of where they are
and where they want to go. | felt that this was a tremendous
opportunity for usto see what had worked for them and what
had brought the office to re-assessthe program. Mark readily
offered to share their experiences with us.

We found a wonderful facility filled with dedicated people
including many partners from the University of Tennessee,
including student interns from the Social Work program, the
psychology program and the law school. One good example
of the office’s mission to be open to the whole community
wasthat thelocal firefighterswere setting up for ameetingin
the gym. Thislooked very different from any Public Defender
officein Kentucky.

Boththefacility and the composition of the staff were markedly
different from our Kentucky experience. In addition to twenty-
two attorneys, the staff included a Job Placement Coordinator,
Social Service staff including fulltime social workers and a
juvenile court specialist. These staff membersinteracted with
clientsin many of the traditional Public Defender capacities
including alternative sentencing, all aspects of juvenile court
including disposition recommendations, but also many non-
traditional aspects such as helping the clientsto obtain valid
driver’slicenses. Another interesting facet to their operation
wasthat serviceswere availableto those community members
that do not have court appointmentsthat arise from acriminal
case. One exampl e of these servicesisassistance for persons
with mental health issues. A lot of work is also done with
clients on probation to assist them with housing, jobs, and a
productive return to the community.

We found that they serve about 10,000 clients a year who
have about 22,000 cases. (The Tennessee definition of acase
is different from the DPA definition so the numbers are not
comparable.) The casel oad breakdown isvery similar to what
we see in Kentucky in terms of felony circuit court versus
district court. The office covers one metropolitan county. One
innovation that we discovered is that the attorneys have one

week in court followed by one
week with no court. Thishelps
attorneys to meet their
obligationsto keep their clients
informed by allowing them to
schedule meetings and also to
make phone callsthat are nearly
impossible to undertake when
covering court on adaily basis.
TheKnoxville caseload ishigh
and has been climbing steadily

as it has for us in Kentucky.

Roger Gibbs

Their attorney pay scale is
dlightly higher than ours and turnover is rare (a welcome
differencefrom the historical DPA experience).

Our discussions with their staff did reveal a similarity that |
recognize from Defender offices everywhere: they
communicated to usadedication easily recognizablein Public
Defender offices everywhere. They put high value on the
work they do and in fact often referred to it as a “calling.”
They were able to relate many instances where they truly
have made a difference in the lives of the people they serve.

Asnoted above, Mark related they are in the process of are-
evaluation. They have been without a Social Work program
director for several months. The major reason isthat many of
the grants that allowed the programs to begin are now
expiring. The challenge for the office is to continue to fund
the programs in the future, deciding which onesto fund, and
how to seek out additional money for other areas that have
been identified and need new resources.

Thehistory of thisofficeisawonderful story of idealsbrought
to life. When they decided to pursue whole client, there was
no real national model to emulate so they created their own.
In the words of one of the staff, they “jumped into the deep
end of the pool.” They set out to try alot of things all at the
sametime. They dealt with mental health i ssues, homelessness,
lack of jobsand job skills, lack of drivers' licenses, alternative
sentencings, juvenileissuesincluding life skills, after school
art programs, and mental health assessments. Facilitieswere
one area that was successful, but innovative and successful
programs was another. Many of the programs began with
grants to pay for them. Unfortunately, many of the grants
began at the same time and are now ending at the sametime.
Another issue being reviewed is one of early decisions the
office made to not be a treatment provider. Rather, they
partnered with existing public and private agenciesto secure
treatment. They provide support and space for programs to
use for the delivery of services. This has created successful
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interactions with many agencies and the current reality is
pointed out with pride that other state agencies now work
fromwithinthe PD office. They call when bed spaceisavailable
for treatment, when ajob is available, when someone needs
services, and when it mutually benefits both agencies. They
have gone a long way towards meeting their goal of being a
community partner. However, they have found instances
where the treatment options do not meet the current needs
and it may betimeto take on therole of aprovider aswell as
apartner. That is part of the future assessment now going on
intheoffice.

So what lessons did we bring back from Knoxville? Our new
friends gave us several suggestionsfor tailoring our practice
to the whole client approach.

1) Takethepartsthat work from their model aswell as other
models but keep in mind that their success in an urban
environment may not directly apply in our rural offices.

2 To avoid their current predicament, seek to ensure that
long term funding isin place.

3 Build our programinincremental steps. A solid foundation
of smaller but attainable goals may prove to be the better
route over the long term versus their “kitchen sink”
approach.

4) Have clearly defined goals, objectives, plans and job
descriptions for whatever program we devel op.

5 Redlize that there are limits to grant opportunities as a
government entity. Think outside the box and consider
creating non-profit corporations to seek funding grants
tofulfill the program goalsthat may not be attainable asa
government agency.

6) Be areal community partner. Understand that better
communications and real relationships take time and
cooperation. Being an integral part of the community
service-delivery network is absolutely essential.

7) Seek information on approaches taken elsewhere and see
what can be brought to our Kentucky situation.

8) Recognize our keeping akeen eye out for what our clients
need that might be beyond traditional law practice will
create opportunities to find the right service delivery
organization to replace provide what is missing. We just
haveto find away to make it happen.

Driving back from Knoxville, the conversation among our
travelers was predictably about all we had seen, heard and
felt about the program. The realization that this would be a
long-term and deeply involved process became even more
evident to all of us. We celebrated the day we spent with our
new friends in Knoxville. We admire their success and hope
that the future is kind to them.

Our trip demonstrated ideals brought to life. It also showed
us that thisis along-term process that is best accomplished
within the fabric of our own communities. Asthe old saying
goes, ajourney of athousand steps begins with the first one.
Our trip to Knoxville got Step 1 under way.

*Special thanks to Steve Geurin, Traci Hancock, Peyton
Reynolds, and Kristen Bailey for being a part of this effort
and trusting me to get us all there. |
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For mor einfor mation about the K nox County Public Defend-
ersCommunity L aw Officegoto http:/mwww.pdknox.org

1. To prevent crime
2. Toreducerecidivism

cost benefits:

The Community Law Office (CLO) model isdesigned to achievefive (5) primary goals:

3.To empower clientsto liveafuller, more meaningful, independent life
4. Toincrease community involvement in the criminal justice system
5. To demonstrate an innovative, effective service model

In achieving thosefive (5) primary goals, the CLO model will producethree (3) secondary

1 Reduce judicial administration costs by decreasing the number of people offending
and, consequently, decreasing the number of cases initiated in the jurisdiction

2 Reduceinstitutional costs associated with pre and post trial detention of individuals
accused/convicted of criminal violations

3. Reduce institutional costs associated with crime prevention and detection as the
number and frequency of offenders and offenses are reduced

- Knoxville Pubic Defender Community Law Office Concept Paper
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DPA WEeLcomEs THREE NEw CommissioN M EMBERS

Inthefall of 2005, DPA welcomed three new Public Advocacy
Commission members, Ava Crow, Joyce Cummins,a+nd Iversy
Veez.

Ava Crow graduated from the
University of Kentucky Law
School and has practiced law
for 25 years. She was
employed asastaff attorney for
Northeast Kentucky Legal
Services for four years and
spent eleven years at
Protection and Advocacy,
supervising the legal section
and providing legal
representation to children and
adults with disabilities. She also worked for the Office of
Education Accountability in the Legislative Research
Commission, investigating allegations of waste, fraud and
mismanagement in Kentucky school districts, and she ended
her state government career with the Kentucky Department of
Education, handling special education complaints, coordinating
the state's due process hearing procedure for students with
disabilities, and providing general administrative representation
for the Department. She currently is providing private
consultation servicesfor agenciesinvolved in special education
services for students with disabilities.

Ava Crow

Joyce Cummins is a native
Kentuckian. She grew up in
rural Laurel County with her
seven siblings. With so many
brothers and sisters, she
learned early on the skills of
collaboration, negotiation and
compromise that would serve
her well in her career.

Joyce received her bachelor’s
degree in Child and Family
Studies and master’sdegreein
Community Counseling from Eastern Kentucky University. She
isemployed by the Cabinet for Health and Family Serviceswhere
sheservesasaSocial ServicesClinicianinthe Rockcastle County
Protection and Permanency Office. Joycehasservedinvarying
capacities on boards and committees with the Rockcastle County
School system. She chaired the Rockcastle Association for the
Gifted and Talented, and the Rockcastle County High School
Parent Association. She also assisted in grant writing for the
Alternative School and for the Century 21 Learning Center, both
of whichwerefully funded. Joyceworkedinatruancy diversion

Joyce Cummins

program in Rockcastle County Schools and is currently the
chair person for the Mt. Vernon Elementary Family Resource
Center Advisory Council. Joyce truly believes that she has
made a positive difference in the lives of others through her
work in the school system and with the Cabinet.

Joyce is dedicated to serving the needs of the homeless, the
unemployed, victims of domestic violence, the sexually and
physically abused, individualswith mental healthissues, those
with substance abuse issues and young people with truancy
i ssues.

Joyce is a member of Bible Baptist Church in Mt. Vernon
where she serves in a variety of capacities. She and her
husband of 29 years, Joe, have two married daughters, twin
grandsons and are expecting a third grandson in March.

Iversy (Ivy) Velezisan attorney
from San Juan, Puerto Rico. She
graduated from the University
of Puerto Rico with amajor in
Economics, and got a Juris
Doctor Degree at the Law
School of the InterAmerican
University of Puerto Rico. She
is currently admitted to the
practice of law in Puerto Rico,
Washington D.C., and
Kentucky.

She moved with her family to the Commonweal th of Kentucky
in 1994, but arrived to the Northern Kentucky areain 1998.
Since then she has been a resident of Florence, Kentucky,
where she also has her office of legal practice.

Due to the amazing increase of Hispanics into the Northern
Kentucky area, she saw a need to address their needs for
which got involved in activities and with organizations that
could help to develop programs specifically address to the
Hispanic community. Through a program from Northern
Kentucky University, she joined Lt. Tim Chesser from the
Florence Police Department to establish the very successful
Latino Police Academy Program. This program educates
Hispanics to understand the differences in culture, and to
learn about the rules and customs of their adopted area of
residence. She also volunteers with different non-profit
organizations to provide legal defense and interpretation
services pro bono. She translates into Spanish publications
from different non-profit organizations and is often called as
speaker upon diversity issues as it pertains to Hispanics.
Her main goal in life is keep giving her best to bridge gaps
between Hispanics and Americans. ll
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PuNisHING THE PooRr: FEDERAL BENEFIT GUIDELINES M AKE

| NDIGENT CLIENTSANOTHER CASUALTY OF ‘ THE WAR oN DRuGS'
by MelanieL owe, Post Conviction Branch

Clients who are convicted of drug felonies or have histories
of drug use are subjected to a variety of punitive policies
including barriersto immigration, licensing, voting, banking
services, and employment. Inaddition, Congress has created
several statutory bansthat restrict accessto federally funded
social program benefits. Provisions of federal law allow or
require that certain federal benefits be denied to individuals
who have been charged or convicted of drug offensesin both
state and federal court. Poor persons, particularly those who
have been incarcerated, and their families need the aid
provided by the spectrum of public assistance. The federal
benefits include Temporary Assistance for Needy Families
(TANF), food stamps, federal housing assistance,
postsecondary education assistance and federal contracts
and licenses. Considering the sizeable and growing
population of drug offenders in the United States and the
ever-increasing set of criminal laws created in the “war on
drugs,” the action of this federal provision is an important
consideration for attorneyswho represent the segment of the
population for whom these benefits were structured.

In September of 2005, the United States Government
Accountability Office (GAQO) released a report, “Drug
Offenders: Various Factors May Limit the Impact of Federal
Laws That Provide for Denial of Selected Benefits.”* The
GAO reviewed data for selected years, created statistics for
the number / percentage of drug offenders denied benefits
and analyzed variables affecting offenders’ eligibility to
receive benefits. A number of factors, including state of
residence, income and family situation, affect which drug
offendersare eligibleto receive the federal benefitsincluded
in the ban. Federal law alowsindividual statesto alter or opt
out of the portions of the ban. Under the federal scheme,
individual states can affect the banin almost any way; adopting
portions and altering the ban or opting out completely.
According to the GAO report, there are 32 stateswhich exempt
someor al drug felonsfrom the TANF ban and 35 stateshave
passed |aws affecting the ban asit relates to food stamps. Of
the states where the federal ban remained fully implemented,
approximately 15 percent of the drug offendersreleased from
prison in the calendar year 2001 met sufficient requirements
to bein the pool of affected drug felons.

Not surprisingly, these “collateral consequences”
disproportionately affect clients of color and women. African-
Americans comprise approximately 13% of the population as
awholeand approximately the same percentage of drug users.
However, morethan half of theindividuals convicted of drug
offenses are African-American.2 The GAO study also found
that proportionately more female drug offenderswere affected

by the ban. In fact, during the ten-year period from 1986 to
1996, U.S. Department of Justice Statisticsindicated the number
of women sentenced to state prison for drug offenses
increased exponentially from 2,370 to 23,700.

In order to understand the federal ban and the effect upon
needy clients, it isimportant to understand the benefitswhich
may be denied. Temporary Assistance for Needy Families,
commonly known as TANF, provides a cash benefit to meet a
needy family’s ongoing basic needs. The food stamps
program providesfood paymentsto low incomefamilies. Post-
secondary educational assistance includes a variety of loan
and grant programs (Federal Pell Grants, Stafford L oans and
work-study programs). Federal housing assistance provides
public housing for low-income familieswith children aswell
as vouchers for private housing for families with very low
income levels. The Denial of Federal Benefits Program
includesfederal postsecondary student loans, federal licenses
(such as physicians, pilots, etc.) and procurement contracts.®

TANF & Food Samps

The Personal Responsibility and Work Opportunity
Reconciliation Act (PRWORA)* of 1996 requires that
individuals convicted of felony drug offenses are banned for
life from receiving TANF or food stamps benefits. Section
115 of PRWORA provides that the ban applies to any
conviction (under federal or state law) of an offensewhichis
classified as afelony in the jurisdiction in which the law is
codified and has as an element of possession, use, or
distribution of a controlled substance. The law applies to
any conviction for conduct which occurred after August 22,
1996.5 The ban on TANF assistance includes cash payments,
vouchers and other forms of benefits.® The ban does not
extend to “ nonassistance” benefits” which may include drug
treatment, job training, emergency Medicaid services,
emergency disaster relief, prenatal care and some public health
assistance.

As previously noted, individual states may “opt out” of
enforcement or alter the affect of the ban. Without alteration,
thefederal law imposesalifetimeban for individual s convicted
of drug offenses on receipt of TANF and food stamps. Many
states have modified the ban by creating exceptions for
individuals who complete treatment programs, apply the ban
strictly to trafficking offenders or have limited the length of
ingligibility. Thispolicy hasharshly impacted women of color
as a segment who is disproportionately represented in the
welfare system.®

Continued on page 10
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Continued from page 9
Post-Secondary Educational Benefits

After a conviction of either misdemeanor or felony offense
involving a controlled substance, students lose eligibility for
federal post-secondary education benefits. The 1998 Higher
Education Act Amendment barred individuals with a drug
conviction from receiving federal financia aid.’® The ban
includes convictions for possession and sale ultimately
affecting grants, loans and work study programs. Clients
seeking federal post-secondary education assistance face
varying periods of ineligibility based upon the number and
type of offense. For example, a first offense of possession
results in a one-year period of ineligibility while a second
offenseresultsin atwo-year period and athird offenseresults
in lifetime ineligibility. On the other hand, first offense
trafficking conviction requiresatwo-year period of ineligibility
with a second offense leading to alifetime ban. Obviously,
the ban will not apply if the student is able to have the
conviction reversed or set aside.

It isimportant to note eligibility periods may be shortened if
clientscompl ete drug treatment. Eligibility for postsecondary
educational benefits may be restored upon completion of a
drug treatment program satisfying the federal criteriawhich
includes two unannounced drug tests. Reportedly,
Congressman Mark Souder (R-IN) authored the bill to apply
exclusively to studentswho were convicted whileenrolled in
school rather than those who were convicted prior to
enrollment. However, that intention is reflected in neither
language nor implementation. Theresult istens of thousands
of drug offenders have been denied the ability to improve
their socio-economic standing through education.

Housing

The ban for housing benefits is even broader and covers the
individua, relativesresiding in the household, or guests under
atenant’s control and may apply regardless of whether the
drug-related criminal activity results in a conviction.
Housing authorities at the local level who administer federal
housing benefitsretain discretion to determineineligibility or
loss of federal benefits. The Housing Opportunity Program
Extension Act of 1996 allows the agency to access criminal
recordsand recordsfrom drug treatment facilitiesto determine
if the applicant or tenant is currently engaged in the illegal
use of a controlled substance.*?

The housing benefit ban allows for a range depending upon
the type and number of drug activities. The minimum period
isthreeyearswhilethemaximumisalifetimeban. For instance,
certain methamphetamine offenses carry amandatory lifetime
ban. Other than methamphetamine offenders, individualswho
successfully complete treatment may shorten the period of
ineligibility for housing benefits. It isimportant to note that
reversal or complete lack of conviction may not improve a
client’s standing for benefits.

10

Additionally, the public housing agencies’ |eases may contain
eviction language based upon the “one strike” policy. This
policy allows for discretionary eviction based upon drug
activities occurring on or off the housing premises by the
tenant, member of household or guest.® Further, U.S.
Department of Housing and Urban Devel opment v. Rucker®
upheld alocal housing agencies' ahility to evict without regard
to the knowledge of the leasehol der.

Conclusion

The GAO report reviewed the legidlative history of the ban
provisions to determine whether they were designed to do
more than simply deny the benefits (serve as a deterrent).
Floor debate indicated some members of Congress proposed
that even casual drug use should result in loss of federal
benefits. On the other hand, Congress believes the ban as it
relatesto housing istied directly to the federal government’s
duty to provide safe housing. Most states, including Kentucky
appear to be locked in a continuing debate about the
appropriate implementation of the spirit of the ban.

In the mean time, these consequences continueto erect barriers
to rehabilitation and recovery which disproportionately affect
poor individualsand their families. Understanding the broader
effects of these policiescan help criminal defense practitioners
limit the pattern of discrimination which underminesthe efforts
of client recovery.

Endnotes

1 Full report may found at http://www.gao.gov/cgi-bin/
getrpt?GAO-05-238.

2. “Collateral Consequences: Denial of Basic Social Services
Based Upon Drug Use” by Robin Levi & Judith Appel;
June 13, 2003 at www.drugpoicy.org/docUploads/
Postincarceration_abuses memo.pdf.

3. Section 5301 of the Anti-Drug AbuseAct of 1988 (codified
a21U.S.C.§862).

4. Pub. L. No. 104-193, 110 Stat. 2105 (1996) (codified at 21
U.S.C. §8624).

5. See21U.S.C. §862a(d)(2).

6. See 45 C.FR. § 260.31. The federal prohibition does not
extend to assistance from state’s own separate assistance
funds.

7. Asdefined at 45 C.F.R. § 260.31(b).

8. Including benefits provided under Title XIX of the Social
Security Act.

9. See also “Life Sentences: Denying Welfare Benefits to
Women Convicted of Drug Offenses” located at
www.sentencingproj ect.org/pdfs/9088.pdf

10. Codifiedat 20 U.S.C. 1091(r)(1).

11. Theterm “drug-related criminal activity” meanstheillegal
manufacture, sale, distribution, use or possession with
intent to manufacture, sell, distribute, or use a controlled
substance — as defined in section 102 of the Controlled
SubstancesAct (21 U.S.C. §802), 42 U.S.C. § 1437d(1).

12. Codified at 42 U.S.C.A. § 1437d(s) and 1437d(t).

13. Codified at U.S.C. 1437d(1)(6).

14, S.125,122SCt 12 .S.2002).
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PRESENTENCE INVESTIGATION REPORTS
by Rob Sexton, Owensboro Directing Attor ney and Central Regional M anager

A presentence investigation report (PSl) can have a very
large impact upon a client’s life, especialy if the client is
committed to Corrections. The PSI is used by the Court to
determine whether to accept the Commonwealth’s
recommended sentence upon a plea, or whether to make a
downward departure on the jury’s recommended sentence
after a guilty verdict. The Court will also use the PSI to
determine the client’s eligibility for probation. After
conviction, Corrections will use the PSI to determine the
client’s classification, to admit or exclude him from certain
programs, and to determine hissuitability for parole. Because
of the importance of this document, practice concerning it
should not be casual. There is nothing merely ministerial
about the rendition of this document.

ThePSl Requirement and its Scope

KRS 532.050 statesthat “ no court shall impose sentence for
conviction of afelony... without first ordering a presentence
investigation and giving due consideration to awritten report
of the investigation.” Given the Circuit Court’s exclusive
jurisdiction over felony cases, it followsthat aPSI need only
be rendered in Circuit Court felony prosecutions.

The PSl is to be prepared and presented by the Probation
officer. KRS 532.050 (2). It must include an analysis of the
defendant’s history of delinquency or criminality, physical
or mental condition, family situation and background,
economic status, education, occupation, personal habits,
and any other matters that the court directs to be included.
Id. The PSI also shall identify the counseling, treatment,
educational, and rehabilitation needs of the defendant, and
identify community-based and correctional-institutional
based programs and resources to meet those needs or shall
identify the lack of programs and resources to meet those
needs. KRS532.050 (5).

In addition to the PSI, the Court is empowered to order the
client to submit to psychiatric observation and examination
for a period not to exceed 60 days. KRS 532.050(3). The
client can be remanded for that purpose to any available
clinic. The Court can also appoint aqualified psychiatrist to
makethe examination. Id.

Waiver

Thelanguage of KRS 532.050 appearsto be quite mandatory.
On the other hand, the Supreme Court has held that the
defendant may make a knowing, intelligent and voluntary
waiver of the rendition of a PSI. Alcorn v. Commonwealth,
Ky., 557 SW2d 624 (1977); RCr 11.02. In Alcorn, the Court

reasoned that the General Assembly adopted KRS 532. 050
primarily to benefit the accused, and that the accused, if
fully cognizant of his right to a PSI and its potential
advantages, may elect to waive that right. If a waiver is
undertaken, counsel should fully advise the client of the
advantages and disadvantages of such a step, and should
document that fully in the client’sfile. It is not stated in the
statute, but best practice might indicate that the Court should
also engagein acolloquy with the client prior to accepting a
waiver of aPSl. Thiscan pose certain difficulties, for awell-
counseled client would only undertake to waive hisright to
aPSl in order to place himself at atactical advantage at final
sentencing. There may be times, therefore, where the client
would hope the court would not ask too many questions as
to hisreasons for waiving the PS|. Both counsel and client
should therefore exercise some caution, for the Court is
doubtless entitled to ask, and to require the defendant to
answer, whatever questions it deems necessary before
accepting awaiver of aPSI, provided the questionsrelate to
the voluntariness of the waiver.

The law does not clearly state whether a Court must accept
awaiver of a PSl. The language of RCr 11.02 sets out the
client’sright towaivein unqualified terms. It could be argued
therefore that, once the Court determines that the waiver is
knowing and voluntary, the Court must accept the waiver.

At least in this end of the state, it has been probation’s
stated practice for two or three years that they will do aPSI
even when we and the court waiveit. It may never makeit to
the court file, but it follows the client to the institution and
the parole board. When we waive PSI, we waive the
opportunity to make corrections to the document that will
be used by others. There are still times it makes sense to
waive, aswhen the court just imposed sentence on the same
defendant for a plea subsequent to this offense occurring
and the PSI that we waive will be a one paragraph update,
but we do need to be aware the PSI will exist whether we
waiveit or not.

Confidentiality

The law does not require that the client receive or even see
acopy of thePSl. KRS 532.050 (6); see a so Commonwealth
v. Bush, Ky., 740 SW2d 943 (1987). Instead, the Court hasa
duty to advise the defendant, or his counsel, of the factual
contents and conclusions of any presentence investigation.
KRS532.050(6). The court isalso required to provide acopy
of the report to the defendant’s counsel. 1d.

Continued on page 12
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Continued from page 11

Interestingly enough, the law does not state that the
Commonwealth is entitled to receive a copy of the PSI, to
see acopy of the PSI, or even to know of its contents. Even
more surprisingly, no statute states that Corrections is
entitled to retain a copy of the PSI, although the Court of
Appeals has read that entitlement into KRS 439.510. See
Aaron v. Commonwealth, Ky. App., 810 SW2d 60 (1991).
Because KRS 439.510 has really nothing whatsoever to do
with therendition of aPSl, it could be therefore argued that
Aaron is wrongly decided. Aaron itself contains logic
contrary toitsholding. It classifiesa PS| asacourt record, of
which the Court is custodian, and goes on to state that a PSI
is, for that reason, isexempt from any legislative control. If,
asisquiteplausible, aPSl isacourt record, it istherefore not
a bit clear why Corrections is entitled to a copy of the
document. Although this practice does not seem likely to
change any time soon, it ismore apractice read into the law
than set forth in the law.

The law is also silent as to whether counsel may retain the
copy of the PSI that the Court isrequired to provide. It could
be argued that counsel, having obtained the PSI from the
court, must return the PS| to the Court. It could also be
argued that aslong as Correctionsis going to receive acopy
of the document and use it, potentially, against the client’s
interest, then counsel should be entitled to keep a copy and
to answer any of the client’s lingering questions about the
document. Counsel probably should not provide the client
with a copy of the document, although this question, too,
may be open to argument.

The purpose of the confidentiality requirement isto protect
confidential sources of information from any retaliatory
impulse the defendant may have. Commonwealth v. Bush,
supra. Where, asisnow typical, the defendant himself isthe
probation officer’s sole source of information in rendering
the PSI, this prudential consideration vanishes. Bush does
not give a great deal of attention either to the Fourteenth
Amendment or to Section Eleven of the Kentucky
Constitution as principles governing the rendition and
reception of aPSl. An attorney isperfectly justifiedinraising
these issues by motion and inviting the Court to consider
them. On the other hand, the attorney may not undertake
simply to ignore the law as it now stands. If an attorney
wishes to provide a PSI to his or her client, the attorney
should ask the court by motion before so undertaking.

Given the law on confidentiality, the practice of giving the
client a copy of the PS| to read in the holding cell while
surrounded by other prisonersisnot justifiable on any terms.
[lliterate clients should also receive assistance in digesting
the contents of the PSI. All clients, in light of the heightened
confidentiality concern, receive the opportunity and
sufficient timeto review their PSI in aconfidential setting.

Originsof thePSI

Theorigins of the modern presentence investigation began
inthe 1840swith the crusading efforts of Boston shoemaker
John Augustus (1841-1859). It was Augustus’ belief that
the “ object of the law isto reform criminals and to prevent
crime, and not to punish maliciously or from a spirit of
revenge.” In his efforts to redeem selected offenders,
Augustus gathered background information about the
offender’s life and criminal history. If he determined that
the person was worthy, Augustus provided bail money out
of hisown pocket. If he succeeded in winning the person’s
release, he helped them find empl oyment and housing. L ater
he appeared at the sentencing hearing and provided the
judge with a detailed report of the person’s performance.
Augustus would then recommend that the judge suspend
the sentence and release the person to his custody.

Considered the father of modern probation, Augustus's
leadership led the Massachusetts legislature to establish
the nation’sfirst probation law in 1878. By authorizing the
Mayor of Boston to appoint a member of the police
department to serve asapaid probation officer, this statute
formalized the practice of extending probation to “such
persons as may be reasonably be expected to be reformed
without punishment.” The law was expanded in 1891 with
the creation of an independent state-wide probation system.
By the time that the National Probation Act was passed in
1925 creating a Federal probation service, the mgjority of
states had probation statutes.

The evolution of the presentence investigation was given
further impetus by the reformatory movement of the 1870s.
Because reformatory movement proponents advocated an
individualized approach towards the redemption of the
criminal, indeterminate sentencing became a popular
sentencing reform throughout the later half of the 19th
century and became the standard form of sentencing
throughout the United States until the 1980s.

Simultaneous to the development of probation and the
indeterminate sentence, the evolution of the social sciences
gave rise to the medical model of corrections during the
1920s and 1930s. The medical model was founded on the
belief that crime wastheresult of individual pathol ogy that
could be diagnosed and treated like adisease. Judges simply
needed to know the problemin order to prescribetreatment.

As these systems and approaches evolved, the need for
more information about the defendant became critical. By
the 1930s, one of the primary tasks of probation officers
throughout the country was the preparation of the
presentence investigation report.

The History of the Presentence I nvestigation Report found
at http://www.cjcj.org/pubs/psi/psireport.html
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Noticeand the Opportunity tobeHeard

After being informed as to the contents of the report, the
client must be given afair opportunity and reasonable amount
of timeto controvert them. KRS 532.050(6). It appearstofollow
that a continuance of the sentencing date is called for if
reasonably necessary to controvert the contents of the PSI.
Significantly, it is reversible error for a judge to prepare a
judgment prior to a sentencing hearing. Edmonson v.
Commonwealth, Ky., 725 Sw2d 595 (1987). The Court held
there, rather inevitably, that such a practice denied the
defendant a meaningful opportunity to be heard.

SubstantiveAttackson a PSl

A PSl isincompleteif it does not include all the information
caledfor by KRS532.050 (2). It isalsoincomplete and subject
to objection if it does not include the discussion of available
treatment programsin the community and in prison called for
in KRS 532.050(5). If the PSI is silent as to treatment

correctional institution. A PSl isalso incompleteif it contains
information taken out of context. If theinsertion of additional
information would correct an adverse inference suggested
by a PSI, counsel should request insertion of the additional
information.

A PSl inunfair asover inclusiveif it includesinformation that
is not true or is not substantiated by a source. A PSl is also
over inclusiveif it contains stale information, or information
not called for by the statute or by court order. Counsel should
object both to incomplete and over inclusive PSI reports.

Procedural Objections

If the Court is not willing to go over the contents of the PSI
with the client, it must afford counsel sufficient time, and a
confidential setting in which to do so. The client should not
berequiredto read hisPSl in aholding cell. Theclient should
be given a continuance of reasonable duration if necessary

to respond to defectsin the PS|. W
alternatives, the Court may not properly make afinding that =P

the defendant is in need of treatment best provided in a

K RS532.050 Presentence procedur efor felony conviction.

(1) No court shall impose sentencefor conviction of afelony, other than acapital offense, without first ordering apresentence
investigation after conviction and giving due consideration to a written report of the investigation. The presentence
investigation report shall not be waived; however, the completion of the presentence investigation report may be delayed
until after sentencing upon the written request of the defendant if the defendant isin custody and isineligiblefor probation
or conditional discharge.

(2) The report shall be prepared and presented by a probation officer and shall include an analysis of the defendant’s
history of delinquency or criminality, physical and mental condition, family situation and background, economic status,
education, occupation, personal habits, and any other matters that the court directs to be included.

(3) Beforeimposing sentencefor afelony conviction, the court may order the defendant to submit to psychiatric observation
and examination for a period not exceeding sixty (60) days. The defendant may be remanded for this purpose to any
available clinic or mental hospital or the court may appoint aqualified psychiatrist to make the examination.

(4) If the defendant has been convicted of asex crime, asdefined in KRS 17.500, prior to determining the sentence or prior
tofinal sentencing for youthful offenders, the court shall order acomprehensive sex offender presentence evaluation of the
defendant to be conducted by an approved provider, as defined in KRS 17.550, the Department of Corrections, or the
Department of Juvenile Justice if the defendant is a youthful offender. The comprehensive sex offender presentence
evaluation shall provide to the court a recommendation related to the risk of a repeat offense by the defendant and the
defendant’s amenability to treatment and shall be considered by the court in determining the appropriate sentence. A copy
of the comprehensive sex offender presentence evaluation shall be furnished to the court, the Commonwealth’s attorney,
and to counsel for the defendant. If the defendant is eligible and the court suspends the sentence and places the defendant
on probation or conditional discharge, the provisions of KRS 532.045(3) to (8) shall apply. All communicationsrelativeto
the comprehensive sex offender presentence eval uation and treatment of the sex offender shall fall under the provisions of
KRS 197.440 and shall not be made a part of the court record subject to review in appellate proceedings. The defendant shall
pay for any comprehensive sex offender presentence evaluation or treatment required pursuant to this section up to the
defendant’s ability to pay but no more than the actual cost of the comprehensive sex offender presentence evaluation or
treatment.

(5) The presentence investigation report shall identify the counseling treatment, educational, and rehabilitation needs of
the defendant and identify community-based and correctional-institutional-based programs and resources available to
meet those needs or shall identify the lack of programs and resources to meet those needs.

(6) Before imposing sentence, the court shall advise the defendant or his counsel of the factual contents and conclusions
of any presentence investigation or psychiatric examinations and afford afair opportunity and areasonable period of time,
if the defendant so requests, to controvert them. The court shall provide the defendant’s counsel a copy of the presentence
investigation report. It shall not be necessary to disclose the sources of confidential information.
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RoLE oF DeErFeNse COUNSEL IN

JUVENILE DELINQUENCY PROCEEDINGS!
by theNorth Carolina Office of the Juvenile Defender

Editor'snote: In November of 2005, the North Carolina Office
of Indigent Defense Services approved the below statement
providing guidance to defense counsel on their ethical
responsibilities to their juvenile clients.

An attorney in a juvenile delinquency proceeding or in an
order to show cause proceeding against an undisciplined
juvenileshall bethejuvenile€ svoiceto the court, representing
the express interests of the juvenile at every stage of the
proceedings. The attorney owes the same duties to the
juvenile under the Rules of Professional Conduct, including
the duties of loyalty and confidentiality, as an attorney owes
to an adult criminal defendant.

Theattorney for ajuvenileisbound to advocate the expressed
interests of the juvenile. In addition, the attorney has a
responsibility to counsel the juvenile, recommend to the
juvenile actions consistent with the juvenile's interest, and
advisethejuvenileasto potential outcomes of various courses
of action.

The attorney for a juvenile shall meet with the juvenile as
soon as practical ; communicate with the juvenilein amanner
that will be effective, considering the juvenile’s maturity,
physical, mental and/or emotional health, intellectual abilities,
language, educational level, special education needs, cultural
background and gender; educate the juvenile asto the nature
of the proceedings; determine the objectives of the juvenile;
and keep thejuvenileinformed of the status of the proceedings.
The attorney should move the court for appointment of an
interpreter if the primary language of the juvenile or the
juvenile’s parents or guardian is other than English and the
attorney hasdifficulty communicating with them.

If the attorney determines that the juvenile is unable to
understand the proceedings or otherwise cannot assist the
attorney in representing the juvenile, the attorney shall move
the court for an eval uation of thejuvenile's capacity to proceed
and otherwise proceed according to Rule 1.14 of the Rules of
Professional Conduct.

The attorney for ajuvenile should consider moving the court
to appoint a guardian if it appears to the attorney that the
juvenile does not have a parent or other adult to provide
assistance in making decisions outside the scope of the
attorney’s representation.

Decisions whether to admit to allegations of a petition and
whether to testify are those of the juvenile, after consultation
with theattorney. Decisionsregarding the method and manner

of conducting the defense are those of the attorney, after
consultation with the juvenile.

An attorney for the juvenile should be knowledgeable of
dispositional alternativesavailableto the court. Theattorney
should inform the juvenile and the juvenile’'s parents or
guardian of those alternatives, of possible recommendations
to the court, and of the possible outcome of the hearing. At
the dispositional hearing, the attorney shall provide the court
with reasonable dispositional alternatives, if desired by the
juvenile.

Endnotes

1 This statement of the role of defense counsel in juvenile
delinquency proceedings was derived from a number of
sources. See, e.g., National Council of Juvenile and Family
Court Judges, Juvenile Delinquency Guidelines: Improving
Court Practice in Juvenile Delinquency Cases (2005);
American Council of Chief Defenders, National Juvenile
Defender Center, Ten Core Principlesfor Providing Quality
Delinquency Representation Through Indigent Defense
Delivery Systems (2005); Amy Howell & Brook Silverthorn,
Southern Juvenile Defender Center, Representing the Whole
Child: A Juvenile Defender Training Manual, 8 1V (2004);
California Administrative Office of the Courts, Effective
Representation of Children in Juvenile Delinquency Court
(2004); Juvenile Justice Bulletin, Office of Juvenile Justice
and Delinquency Prevention, U.S. Department of Justice,
Access to Counsel (2004); Katherine R. Kruse, Washington
University Journal of Law and Policy, Lawyers Should be
Lawyers, But What does that Mean? A Responseto Aiken &
Wizer & Smith (2004); Frank E. Vandervort, Michigan Bar
Journal, When Minors Face Major Consequences: What
Attorneys in Representing Children in Delinquency,
Designation, and Waiver Proceedings Need to Know (2001);
National Association of Counsel for Children,
Recommendations for Representation of Children in Abuse
and Neglect Cases, Part 1V (2001); Barbara Butterworth, Will
Rhee & Mary Ann Scali, American Bar Association Juvenile
Justice Center, Juvenile Defender Delinquency Notebook,
Chapter 2, § 2.2 (2000); Massachusetts Committee for Public
Counsel Services, Assigned Counsel Manual: Policies and
Procedures, Partslil.A.4 & J1.2(2000); Kentucky Department
of Public Advocacy, Juvenile Law Manual, Chapters 1 & 3
(1999); 1JA/ABA Juvenile Justice Standards, Standards
Relating to Private Parties, Standard 3.1 (1996); Stephen
Wizner, 4 ColumbiaHuman RightsLaw Review 389, The Child
and the State: Adversaries in the Juvenile Justice System
(1972 m
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CarPiTAL CAsE REVIEW
by David M. Barron, Capital Post-Conviction Branch

SupremeCourt of theUnited Sates

Bradshaw v. Richey,

2005 WL 3144332 (Nov. 28, 2005)

(reversing grant of habeasrelief and remanding for review
under correct standard)

Trangferred intent isapplicableto aggravated felony murder
under Ohio law: Even if a state court’s interpretation of
state law is only dictum, that interpretation binds a federal
court in habeas proceedings. The Court rejected the Sixth
Circuit’sruling that the Ohio Supreme Court’sinterpretation
of transferred intent announced on direct appeal of Richey’s
conviction should not apply to Richey becauseit constitutes
an unforeseeable and retroactivejudicia expansion of narrow
and precise statutory language. Thus, the Sixth Circuit’s
ruling that Ohio’s transferred intent law does not apply to
this case was erroneous.

The Sixth Circuit misapplied the Anti-Terrorism and
Effective Death Penalty Act: The Court reversed the Sixth
Circuit’s grant of sentencing relief of an ineffective
assistance counsel claim because the Sixth Circuit 1) relied
on evidence that was not properly presented to the state
habeas courtswithout first determining whether Richey was
at fault for failing to devel op the factual basesfor hisclaims
in state court, or whether Richey satisfied the requirements
for an evidentiary hearing in federal court; 2) disregarded
the state habeas court’s factual conclusions without
analyzing whether the state court’ sfactual findings had been
rebutted by clear and convincing evidence; and, 3) relied on
grounds that were apparent from the record but not raised
on direct appeal without determining whether Richey’s
procedural default could be excused by a showing of cause
and prejudice or by the need to avoid amiscarriage of justice.
Because the Sixth Circuit failed to analyze Richey’s claims
under these standards, the Court remanded to the Sixth Circuit
to apply the proper standard.

Some claimsdo not ariseuntil thecourt ruleson aclaim:
The Court recognized that claims sometimes arise out of a
court’s ruling in a case and since the asserted error in this
circumstance was neither based on something that occurred
below or an argument made by one of the parties, achallenge
to such an issue is not defaulted. But this type of error
should be raised in the first instance before the court that
madetheerror.

Certiorari Grants

Clark v. Arizona,
No. 05- (granted 12/5/05) (non-

capital)

(1) Whether Arizona's insanity
law, as set forth in A.R.S. § 13- i
502 (1996) and applied in this|
case, violated Petitioner’sright
to due process under the United
States Constitution, Fourteenth |

Amendment?

(2) Whether Arizona's blanket exclusion of evidence and
refusal to consider mental disease or defect to rebut the
state’s evidence on the element of mens rea violated
Petitioner’s right to due process under the United States
Constitution, Fourteenth Amendment?

Sanchez-Llamasv. Oregon,
No. 04-10566, (granted 11/7/05) (non-capital)

1. Does the Vienna Convention convey individual rights of
consular notification and access to a foreign detainee
enforceable in the Courts of the United States?

2. Does a state'sfailure to notify a foreign detainee of his
rights under the Vienna Convention result in the suppression
of his statement to the police?

Bustillov. Johnson,
No. 05-51 (granted 11/7/05) (non-capital)

Whether, contrary to the International Court of Justice's
interpretation of the Vienna Convention on Consular
Relations, April 24, 1963, 21 U.S.T. 77, 100-101, state courts
may refuse to consider violation of Article 36 of that treaty
because of a procedural bar or because the treaty does not
createindividual enforceablerights?

Washington v. Recueno,
No. 05-83, case below, 110 P.3d 188 (Wash. 2005)
(granted 10/17/05) (non-capital)

Whether error as to the definition of a sentencing
enhancement should be subject to harmless error analysis
where it is shown beyond a reasonable doubt that the error

did not contribute to the verdict on the enhancement.
Continued on page 16
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Continued from page 15
Kentucky SupremeCourt

. Clair v. Commonwealth,

174 SW.3d 474 (Ky. 2005)

(4-3 decision reversing conviction and death sentence
because of violation of marital communications privilege)
Lambert, C.J., for the court, joined by Cooper, J., and
Johnstone, J.:

St. Clair and Reese escaped from an Oklahoma prison, broke
into the house of Vernon Stephens in Oklahoma, stole his
truck and gun, and headed to Texas. S. Clair’swife, Bylynn,
met up with them in Texas and provided them with money
and clothing. Reesewasarrested monthslater and confessed
that he and St. Clair traveled to Colorado where they
kidnapped K edling, stole histruck, and murdered himin New
Mexico. Then, they drove Keeling's truck to Louisiana,
Arkansas, and Tennessee before arriving in Kentucky. While
in Kentucky, St. Clair kidnapped and killed Brady after
stealing histruck.

Attrial, despite St. Clair invoking the marital communications
privilege, St. Clair’'s wife was allowed to testify to the
following: 1) that shefelt somethingin St. Clair’sbelt when
shemet himin Texasand wastold by . Clair that the bulge
was agun he stole from Stephensin Oklahoma; 2) St. Clair
told her that he and Reese had to leave their belongings and
stole a truck; 3) St. Clair called her from Louisiana while
Reese wasin the bathroom, and told her that he had to |eave
thingsin atruck and wasin Louisiana; and, 4) St. Clair told
her that that hewasin Louisianaand had been in Oklahoma
since December 17, 1991, which was|ater used to contradict
Reese' stestimony that &. Clair arrived at hisfarmin October
1991. The Court held that the introduction of these
statements violated the marital communications privilege.
After reversing on this ground, the court addressed issues
that werelikely to reoccur at trial.

. Clair’swifewasnot involved in joint criminal activity
within themeaning of thejoint criminal activity exception
to the marital communication privileges: The marital
communications privilege allows an individual to prevent
anyone from testifying to any confidential communication
made by the individual to his or her spouse during their
marriage. A communication is confidential if it is made
privately by an individual to his or her spouse and is not
intended for disclosureto any other person. But the privilege
does not apply in three circumstances, one of which is that
the spouses conspired or acted jointly in commission of the
charged crime.

Thecourt held that . Clair’ swife'sassistancewith &. Clair’s
flight after his prison escape is not part of conspiring or
acting jointly in the commission of the charged crimes

(receiving stolen proper, murder, arson, kidnapping), and
thus the exception does not apply.

Confidential nature of the marital communications
statements: Confidential statements need not be given
behind closed doors. “A hushed or whispered statement
from one spouse to another may be considered confidential
depending on the circumstances of itsdisclosure.” Because
the first statement took place at a fair and was apparently
made in full view of the public, the court remanded to the
trial court to hear evidence and make factual findings on
whether this statement wasintended to be confidential. The
court did the same with the fourth statement. But the court
held that the second and third statements were intended to
be confidential and required reversal because the statements
corroborated Reese’s testimony that St. Clair was the
ringleader and shooter, and because the statements contained
. Clair’sonly admission of guilt.

Kidnappingaggravator: K.R.S.532.025requiresatrial judge
to instruct the jury on any aggravating or mitigating
circumstance otherwiseauthorized by law. But K.R.S. 532.025
also states that death cannot be imposed unless the jury
finds that one of the enumerated statutory aggravating
circumstances exist. The court previously resolved this
conflict by holding that the murder of akidnapping victimis
an aggravator allowing the jury to impose death, because
kidnapping isacapital offense and murder isan aggravating
circumstance otherwise authorized by law. Thus, adefendant
is death-eligible for capital kidnapping if the defendant
murdered the kidnapping victim. But the victim not being
released is not an aggravating circumstance. Thus, upon
retrial the jury shall be instructed that death cannot be
imposed unless the jury finds that St. Clair murdered the
victim during the course of the kidnapping.

Note: Theconflict between thetwo sectionsof K.R.S. 532.025
can be better resolved by recognizing the difference between
aggravating factors used for eligibility and aggravating
factors used for selection - - the two portions of the
sentencing phase of a capital case. The statutory
aggravating factorsin K.R.S. 532.025 serve the narrowing
function required by United States Supreme Court case law
to ensure that death is reserved for the worst of the worst.
At least one of the statutory aggravating factors must be
found beyond a reasonable doubt. If not, the jury never
reaches the stage where it considers the aggravating and
mitigating circumstances to determine whether to impose
death. It is at this stage that additional aggravating
circumstances otherwise authorized by law are admissible.
Thus, the two sections of K.R.S. 532.025 do not conflict. To
ensure that the two portions of the capital sentencing
process serveits proper function, trial counsel should argue
that the sentencing phase should be broken down into two
parts: 1) the jury hears evidence and makes findings of
whether a statutory aggravating circumstance has been
proven beyond areasonable doubt; and, 2) if they makethat
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finding, the jury then should hear evidence about any other
aggravating circumstances otherwise authorized by law and
mitigating circumstances and based on a consideration of
these factors, determine if the prosecution has proven that
death is the appropriate sentence.

Indictment does not need to specify the aggravating
circumstances. Aggravatorsare sentencing considerations
not elements of the offense so they need not be alleged in
theindictment.

Victim’sstatementsabout hisdaughter and wantingto go
homewereinadmissiblehearsay: Thetrial court permitted
Reese to testify, as a dying declaration, that the victim told
St. Clair and Reese that he had a daughter in college and
wanted to go home.  Since neither of these statements
involved the impending cause of the victim’'s death and
because it is not clear that the victim was aware of his
impending death, the court held that these statements were
not admissible as adying declaration. The court also noted
that these statementswere not admissibleto show thevictim’s
state of mind.

Roach, J., concurring: would hold that thethird statement
from &t. Clair’swifewasharmless.

Cooper, J.,concurringin part and dissentingin part: Cooper
concurs in reversing St. Clair’'s conviction because of
violations of the marital communications privilege, but
dissents from the majority opinion permitting the use of a
conviction pending on appeal at thetime of the original trial
as an aggravating circumstance. According to Cooper, a
conviction pending on appeal is a valid aggravating
circumstance, but applying this changein law retroactively
to St. Clair violates the “fair warning” aspect of the due
process clause, which preventsretroactive application of an
unforeseeable change in the construction of a state to
subject apersonto criminal liability or increased punishment
for past conduct.

Winter sheimer, J., joined by Graves, J., and Scott, J.,
dissenting: They would have affirmed the conviction and
death sentence, holding that the marital communications
privilege does not apply because 1) the communications
involved aiding St. Clair in patently criminal activity; 2) the
communicationsin question werelikely intended to be shared
with athird party; and, 3) St. Clair’'s wife's testimony has
substantial probative valuethereby outweighing the minimal
prejudicial effect.

Taylor v. Commonwealth,

2005WL 1185521 (final decision to be published)
Lambert, C.J., for the court, joined by, Graves, J., Scott, J.,
and Wintersheimer, J.)

In this Cr 60.02 motion the court addressed the co-
defendant’s recantation, a juror’s false statements on voir
dire, and the constitutionality of Kentucky’s DNA statute.
The court al so sua sponte addressed the admissibility of the
co-defendant’s statements in light of Crawford v.
Washington, 541 U.S. 36 (2004).

Co-defendant’ srecantation doesnot warrant anew trial:
At Taylor's RCr 11.42 evidentiary hearing, Taylor’s co-
defendant recanted histrial testimony that Taylor was with
him when hekidnapped, sodomized, and killed two teenagers.
Taylor filed a CR 60.02 motion based on thistestimony. In
denying relief, the trial court held that the co-defendant’s
11.42 testimony that contradicted histrial testimony was not
enough to entitle Taylor to a new trial because recanted
testimony is viewed with suspicion and does not normally
warrant anew trial. The Kentucky Supreme Court agreed,
noting that the recantation came eleven years after Taylor’s
conviction and only after the Parole Board denied the co-
defendant parole.

Co-defendant’ sstatement to the policewasinadmissible
hear say because Taylor had no opportunity to cross-examine
the co-defendant, but the statement was cumulative and
harmless: Attrial, theco-defendant’s statement to the police
that Taylor was the shooter was admitted as a statement
against penal interest despite Taylor not being ableto cross-
examine the co-defendant due to his invocation of his
privilege against self-incrimination. On direct appeal, the
court upheld the admission of this statement because it
possessed “adequate indicia of reliability demonstrated by
particularized guarantees of trustworthiness.” But in 2004,
the United States Supreme Court ruled that out-of-court
statements are inadmissible as a violation of the
Confrontation Clause unless the witnesswas unavailableto
testify, and the defendant had a prior opportunity for cross-
examination. Crawford v. Washington, 541 U.S36 (2004). In
light of Crawford, the Court reconsidered this issue despite
neither party raising it, and held that the co-defendant’s
statement should not be admitted at trial.

But the court held that the statement was cumulative and
harmlessbecause 1) if reversed on thisground, the statement
would be admissible for impeachment purposes as an
inconsistent statement if the co-defendant testified
inconsistently at the retrial; and, 2) “no reasonable juror
could acquit Taylor of hisdeplorable crimesevenif half the
evidence was stricken from its deliberations.”

Note: The majority seems to apply an incorrect harmless
error standard. The correct harmless error standard does
not ask whether there is a reasonable probability that the
jury would have acquitted, but rather askswhether thereisa
reasonabl e probability that the evidence complained of might
have contributed to the conviction. Also, the burden of

establishing that an error is harmlessis on the state.
Continued on page 18
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Continued from page 17

RCr 10.04 doesnot prevent juror testimony that thejuror
answer ed aquestion falsely on voir dire: RCr 10.04 saysthat
“[@] juror cannot be examined to establish a ground for a
new trial, except to establish that the verdict was made by
lot.” This rule, however, is not the clear-cut exclusionary
rule that its language suggests because interpreting the rule
in that manner would violate various constitutional
reguirements, including due process. Thus, a defendant is
free to use ajuror’s testimony to establish that a juror did
not truthfully answer a question on voir dire as long as the
testimony is not about anything that occurred in the jury
room.

Sandard for obtainingarever sal becauseof ajuror’sfalse
statements on voir dire: The three requirements are: 1) a
material question must have been asked on voir dire; 2) the
juror must have answered the question dishonestly; and, 3)
a truthful answer to the material question would have
subjected the juror to being stricken for cause.

Thejuror did not falsely answer a question on voir dire:
Taylor easily satisfies the first requirement because “[d]
guestion about whether a potential juror believes she can
consider the full range of penalties upon a conviction for
murder is about as material asthey come.” But thejuror’s
statement in post conviction proceedings that “ God’s word
does say that the death penalty isappropriate for murderers’
is not inconsistent with her statements on voir dire that
there are situations where the death penalty is appropriate
and otherswhereitisnot. Thus, thejuror answered honestly
on voir dire and was capable of considering all available
punishments.

K.R.S. 422.285 (the DNA statute) violates separation of
power s, however is enforceable by way of comity: K.R.S.
422.285 allows a person sentenced to death to request DNA
testing of any evidence in the possession of the
Commonwealth. Becausethe statuteisprocedural in nature,
neither adding nor removing elements necessary to convict
or ater the penalty for a conviction, the statute invades the
Kentucky Supreme Court’s authority under the Kentucky
Constitution to provide rules, and thus violates the
separation of powers provision of the Kentucky Constitution.
Nevertheless, the Court upheld K.R.S. 422.285 under the
principlesof comity.

Cooper, J.,joined by, Johnstone, J., concurringin part and
dissenting in part: Concurred in denial of relief based on
newly discovered evidence, but would hold that the co-
defendant’s statement is neither cumulative nor harmless,
and that the court should not have addressed
cumulativeness or harmlessness because neither party raised
that issue when the claim was previously addressed by the
court or on appeal. But they would not grant relief because
the confrontation clauseissue was not raised by either party.

Keller, J., dissenting: would hold that the confrontation
clause violation that occurred when a statement from a co-
defendant who was unavailable for cross examination saying
that Taylor was the shooter was entered into evidence was
not harmlesserror.

Bowling v. Lexington-Fayette Urban County Government,
172 S\W.3d 333 (Ky. 2005)

(county government did not willfully violate Open Records
Act)

Bowling filed an open records request for numerous
documents, including police documents, in the possession
of the Lexington-Fayette Urban County Government
(LFUCG). Theopen recordsrequest was denied onthebasis
that the document were exempt since Bowling's federal
habeas proceedings were still ongoing, thereby meaning
that the criminal investigation remained ongoing. Bowling
filed suit claiming that L FUCG wrongfully refused to comply
with the open recordslaw. Thecircuit court originally agreed
to hold an evidentiary hearing, but cancelled the hearing
after quashing subpoenas issued to representatives of the
Fayette County Commonwealth’s Attorney’s Office. On
appeal, Bowling challenged 1) the quashing of the
subpoenas; 2) the failure to hold an evidentiary hearing;
and, 3) thelower court’sruling that LFUCG had not willfully
violated the Open Records Act.

Thecircuit court properly quashed thesubpoenas. Because
records within the possession of the Commonwealth
Attorney’s Office or the Attorney General’s Office pertaining
to criminal investigations are exempt from disclosure under
the Open Records Act no matter how the records got there,
the circuit court properly quashed subpoenas served on
members of the Commonwealth Attorney’s Office.

Sandard for obtaining hearing on whether agency has
denied the existence of recordsthat do exist: The party
requesting the documents must make a prima facie showing
that the records exist. Inadmissible hearsay evidence is
insufficient to satisfy the prima facie standard. Applying
this standard to the evidence submitted by Bowling, the
court held that the trial court did not err by refusing to hold
an evidentiary hearing. Wl

-

Thefuturedoesnot belong to those who ar e content
with today, apathetictowar d common problemsand their
fellow man alike, timid and fear ful in theface of bold
projectsand new ideas. Rather, it will belongtothose
who can blend passion, reason and couragein a per -
sonal commitment tothegreat enterprisesand ideals
of American society.

— Robert F. Kennedy
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6™ CircuiT Case REVIEW
by David Harris, Post-Conviction Branch

DiCenz v. Rose
419 F.3d 493 (6" Cir. 2005)

6" Circuit vacatesand remandsdistrict court’ sfinding that
habeaspetition wasuntimely.

Petitioner pled guilty in Ohio to aggravated vehicular
homicide and aggravated vehicular assault. He was
sentenced to atotal of 6 1/2 years, the maximum possible
sentence on these charges. Under Ohio law, the trial court
wasrequired to inform petitioner that he had aright to appeal,
as he had received the maximum sentence. In this case,
however, the trial court failed to advise Appellant of this
right.

Two years later, Petitioner contacted the public defenders
office. Atthistime, petitioner learned that he had aright to
appeal amaximum sentence. Withinweeks petitioner filed a
motion for adelayed appeal with the Ohio Court of Appeals.
The court denied his motion. At this point, the public
defender’s office entered an appearance and asked for
reconsideration, which was denied. Though the Ohio
Supreme Court initially granted amotion for delayed appeal,
it subsequently dismissed the case as “hot involving a
substantial constitutional question or amatter of great public
interest.”

Petitioner then filed his petition for awrit of habeas corpus,
making the following claims: 1) ineffective assistance of
counsel for failing to advise him of hisright to appeal, (IAC)
2) thetrial court’sfailureto “ afford himthe usual protections
of Ohio law inimposing amaximum sentence” resultingina
violation of due process 3) thetrial court’sfailureto advise
him of hisright to appeal constituted adue processviolation,
and 4) the state appellate court’sdenial of hisdelayed appeal
motions violated due process. The federal district court
dismissed the petition as untimely, but granted a certificate
of appealahility.

The 6" Circuit first addressed petitioner’s due processclaim
regarding the state appellate courts’ failureto hear hisdelayed
appeal. Liketheothers, thisclaim wasdeemed untimely by
thedistrict court. After noting that the statute of limitations
for filing ahabeas corpus petition under AEDPA isoneyear,
the 6" Circuit determined that thisclaim was, infact, timely.
Thetime limit for this claim began once the Ohio Court of
Appeals denied petitioner’s motion for delayed appeal, as
thiswasthe action alleged to have constituted aviol ation of
dueprocess. The6" Circuit noted that the motion for delayed

appeal filed with the Ohio
Supreme Court did not restart
the AEDPA clock, but did toll
the statute of limitations while
under consideration. The fact
that the Ohio Supreme Court
ultimately dismissed the motion
on jurisdictional grounds did
not affect the tolling. Thus, as
this claim was timely, the 6"
Circuit Court of Appealsvacated
thedistrict court’sruling on this

David Harris

claim and remanded it for
consideration on the merits.

The 6" Circuit next addressed the remaining three claims,
issues arising from the guilty pleaitself. Asno appeal was
filed, the AEDPA statute of limitations would normally run
from the date of final sentencing. However, per 18U.S.C. §
2244(d)(1)(D), the 1-year statute of limitations technically
begins running on “the date on which the factual predicate
of the claim or claims presented could have been discovered
through the exercise of due diligence.” Citing one of their
unpublished cases, Granger v. Hurt, 90 Fed.Appx. 97 (6" Cir.
2004) and Wimsv. United Sates, 225 F.3d 186 (2¢ Cir. 2000),
the 6" Circuit noted that “ § 2244(d)(1)(D) does not require
the maximum feasible diligence, only ‘due,’ or reasonable,
diligence.” However, no factual findings were made nor
analysis done by the lower court on thispoint. After noting
that the sentencing transcript clearly indicated that the trial
court did not inform petitioner of his right to appeal, as
required by Ohio law, the 6 Circuit vacated the district
court’sfinding that the petition was untimely and remanded
for factual findings.

Davisv. Straub
421 F.3d 365 (6" Cir. 2005)

6" Circuit grantswrit of habeascorpusfinding petitioner
wasprevented from raisngadefense, denied thecompulsory
testimony of an exculpatory witness, and denied effective
assistance of counsel.

Davis was convicted with Bell of murdering a woman and
her two children, for which he received multiplelife sentences.
He was also convicted of home invasion, mutilation of a
body, and receiving and concealing stolen property, for
which hereceived additional time.

Continued on page 20
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Continued from page 19

Bell confessed to the murders and tried to implicate Davis.
Nothing linked Davis to the murders other than Bell's
statement. The only other person present at the house where
the beating and subsequent murders took place was a 15-
year-old boy, Jourdan.

Jourdan gave two statements to the police regarding what
he saw. In thefirst statement, he told the cops that he saw
Bell beat and “stomp” the adult victim, at which point he
walked away. Jourdan further stated that Davis was not
there at that time. Jourdan gave his second statement after
being Mirandized, and while his mother was present and
alsoinformed of hisrights. Thistime, Jourdan again denied
any involvement in the murders, and was consistent with
hisfirst. Finally, approximately ten months later, Jourdan
gave another statement to petitioner’sinvestigator in which
he again stated that neither himself nor Davis had attacked
thevictim.

During opening statement at trial, petitioner’s attorney told
thejury that Jourdan would betestifying, and explained that
this testimony would be exculpatory to petitioner. Jourdan
was called by the defense and sworn in. At this point, the
prosecutor asked for a sidebar. The prosecution expressed
some concern about Jourdan’s 5" Amendment rights. After
afew questions, the judge provided Jourdan with counsel
who advised him to invoke the 5" Amendment, which Jourdan
subsequently did. Thetrial court then allowed Jourdan not
totestify at all. Bell and Daviswere convicted.

After ahearing on amotion for new trial, followed by state
appeals, Davis filed a petition for awrit of habeas corpus.
The district court denied the petition, and the 6" Circuit
considered three of petitioner’sclaims: 1) whether tria court’s
decision to permit awitness's blanket invocation of his 5"
Amendment privileges denied petitioner afair trial and the
right to present a defense, 2) whether petitioner’s lawyer
rendered ineffective assistance of counsel infailing to offer
into evidence that witness's prior exculpatory statements,
and 3) whether the prosecution’s late “concern” regarding
the witness's potential 5" Amendment issues amounted to
prosecutorial misconduct.

The 6™ Circuit began itsanalysis by citing Brown v. Walker,
161 U.S. 608 (1986), and noting that, for the 5" Amendment
privilege to apply, the danger of self-incrimination must be
“real and probable” rather than “imaginary and
unsubstantial.” In the instant case, the trial court was
required to balance the witness's real potential for self-
incrimination against the defendant’s right to present a
defense. The 6" Circuit noted that Jourdan had already given
several statements, at least one of which was properly
Mirandized and therefore would be admissible against him
should hebetakentotrial. Further, theonly “incriminating”
statement that Jourdan had ever made was his admission

that he was there when Bell attacked the victim. As this
point was already established, the 6™ Circuit cited Mitchell
V. United Sates, 526 U.S. 314 (1999): “wherethere can beno
further incrimination, there is no basis for the assertion of
the privilege.” Further, the proper action for the trial court
would have beento allow Jourdan to testify, requiring himto
invokea5" Amendment privilege prior to answering aspecific
question. Failing to require Jourdan to testify ignored
petitioner’s countervailing right to compel the non-
incriminating testimony of this witness. Because much
relevant and exculpatory testimony was available from
Jourdan which would not incriminate him, the 6" Circuit
determined that petitioner was denied his constitutional right
to present a defense.

Along the same lines, the 6" Circuit determined that trial
counsel’s failure to introduce Jourdan’s exculpatory
statements constituted ineffective assistance of counsel.
First, these statementswere highly excul patory asthey were
the account of the only witness to the crime. Next, counsel
specifically told the jury during opening statement that they
would hear the excul patory testimony, and what it was. By
offering the statements counsel would have, to at least some
degree, kept his promise to the jurors. Thus, petitioner
received ineffective assistance of counsel.

Finaly, the 6™ Circuit declined to find that the Michigan
Court of Appeals unreasonably applied Supreme Court
precedent in failing to find prosecutorial misconduct.

The 6™ Circuit Court of Appeals reversed the district court
and remanded with instructions to issue a conditional writ
of habeas corpus.

Hodgev. Hurley
426 F.3d 368 (6'" Cir. 2005)

6 Cir cuit grantshabeas petition wher e prosecutor engaged
in sever al instances of misconduct and defense counsel was
constitutionally ineffectivefor failingto object.

Petitioner was convicted of rape of achild under the age of
thirteen, and sentenced to mandatory life imprisonment.

According to the state’s theory, petitioner’s girlfriend was
taking a bath when she heard some moaning. She went to
the bedroom and saw petitioner sexually penetrating her
three-year-old daughter. Hetold her that if shetold anyone
hewould kill her and her kids. Petitioner, hisgirlfriend, and
her three kidsthen went to abirthday party. Thegirlfriend’'s
grandmother noticed the daughter acting strangely, and took
her home to stay with her. When trying to give the child a
bath, the grandmother noticed blood in the girl’s underwear
and genital area, and took her to the hospital. The police
questioned the mother, who two timesfailed to mention what
she saw petitioner do to her daughter. Finally she told a
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family member who told her to tell the police. Shetold the
police, and then was arrested for child endangering and
failure to support a crime. She was not released until she
testified to the grand jury, at which time the charges against
her were dismissed.

Themedical findingsat the hospital wereinconclusive. The
doctor there noted that the girl sustained minor injury, but
could not say that she had been sexually assaulted. Thegirl
was also evaluated by a nurse practitioner and the nurse’s
supervising physician.

According to petitioner, he did nothing more than get the
girl dressed to go to the birthday party. He noted that he
spent alot of timewatching the kidswhile hisgirlfriend was
at work, and commented that if he was going to do something
likethisit would makealot more senseto do it when shewas
not in the next room. There was no evidence that petitioner
had ever done anything like this before. Finally, petitioner
suggested that hisgirlfriend’s accusations might have come
from her family, who apparently did not like him.

Aspointed out by the court, petitioner’s case basically came
down to one question: wasthegirlfriend truthful and accurate
when she claimed she saw petitioner penetrate her daughter.
Petitioner went to trial and was convicted. Subsequent
appeal sand state post-conviction claims were unsuccessful .
The district court denied his habeas corpus petition, and
petitioner appealed to the 6™ Circuit.

The 6™ Circuit began its analysis noting that petitioner’'s
trial, and most notably the prosecution’s closing argument,
was riddled with prosecutorial misconduct to which no
objection was made. First, the prosecutor commented in
closing argument on the credibility of several witnesses.
The prosecutor told thejury that the petitioner was*lying to
extricate himself fromwhat he'sdone,” yet the girlfriend was
“absolutely believable.”

Continuing along these lines, the prosecutor also
misrepresented the evidence while commenting on witnesses
credibility. The prosecutor told the jury that to acquit
petitioner they would have to find the girlfriend and her
entire family to be nothing but “absolute liars.” The
prosecutor blatantly misstated the evidencein closing when
hetold thejury that thefirst hospital physicianfound bruises
on the child consi stent with handprints and/or finger tension
bruises. Thetrial transcript, however, reveals the fact that
the doctor instead testified that he did not find any bruises
on the child. Next, the prosecutor effectively accused the
defense’s doctor, Dr. Steiner, of committing perjury during
closing: “So somebody here has perjured themselves; it's
either Nurse McAliley, Dr. McDavid and Dr. Jackson, or it's
Dr. Steiner.” Finally, the prosecutor commented on the
defense attorney’s closing, in which counsel pointed out
that the girlfriend was being investigated by Children

Services. The prosecutor told the jury that he did not hear
that evidence in this trial, and that this was basically
“mudslinging.” Review of the record, however, indicates
that the girlfriend did testify that she had been investigated
by Children Services.

The prosecutor also made several improper comments
regarding the character of the petitioner. In noting that
petitioner looks older than his real age, 19, the prosecutor
stated that petitioner “ certainly could passfor a23-year-old.
| wonder how many he's had to drink...” Next, he opined
that petitioner’s*ideaof supporting himself” wastaking his
(the prosecutor’s) and his family’s Social Security
Supplemental Income. Finally, ina“Golden Ruleargument,”
the prosecutor asked the jurorsif petitioner was the type of
person they would like to run into at night. The 6™ Circuit
determined that each of these comments wasimproper.

No objection was made to the prosecutor’s comments. In
evaluating petitioner’s ineffective assistance of counsel
claim, the 6™ Circuit found trial counsel’s performance in
failing to object to the prosecutor’s closing argument to be
objectively unreasonable. No reasonabletrial strategy could
explain allowing the above comments, especially in light of
the fact that this case did not contain overwhelming
evidence, but instead primarily rested on the girlfriend’s
credibility. Thus, the 6" Circuit also found that thisfailureto
object prejudiced the petitioner. The jury was presented
with alot of bolstering, misstatement of evidence, and even
opinions that the defendant, his attorney, and his expert
witness were perjurers and liars. Finally, the 6" Circuit
determined that the Ohio state court’s denial of petitioner’s
claims “was not simply incorrect, but was objectively
unreasonable, meeting even the high threshold required by
theAEDPA.”

The 6™ Circuit reversed the district court, and remanded with
instructions to issue a conditional writ of habeas corpus.

Johnson v. Luoma
425 F.3d 318 (6™ Cir. 2005)

6" Circuit denieshabeas corpuspetition, finding nojuror
biasand nolAC.

Petitioner was convicted in Michigan of two counts of
kidnapping and one count of domestic violence, and was
sentenced to 10-30 years. Petitioner was acquitted of first-
degree sexual assault and felonious assault.

During voir dire, the jury was asked if anyone had been a
victim of acrime; juror 457 stated that she had been assaulted.
Shealso stated that she could keep her personal experiences
separate from the evidence presented at trial. When asked if
anyone had been threatened with aweapon, juror 457 stated

that she had been hit in the head with a gun when shewas a
ontinued on page 22
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teenager. She also stated that she could disregard this
experience. Juror 457 remained silent about other, lessdirect
guestions about anyone having problems with sitting on
thistype of case, or having extraneousissues “weighing on
their mind” during trial.

After trial, petitioner learned that juror 457 was the
complaining witnessin adomestic violence case which was
pending during his trial; the same prosecutor’s office was
handling that case. Petitioner filed amotion for anew trial
based on juror bias and ineffective assistance of counsel
(IAC), and wasdenied. Hisconviction was affirmed by the
state appellate court.

Petitioner next filed for a writ of habeas corpus with the
federal district court. This court permitted petitioner to put
on more evidence which demonstrated that the juror had in
fact been thevictim of four other complaints. Her boyfriend
was convicted on all except thefirst. Further, one of these,
which occurred five months before trial, claimed an assault
with agun. Thedistrict court denied petitioner’s habeas.

The 6" Circuit first noted that juror 457 answered truthfully
when she stated that she “had been assaulted.” The court
noted that this answer does not imply that it had happened
only once. Additionally, there was no evidence that juror
457 lied or concealed information. No evidencewas offered
suggesting that juror 457 had not in fact been hit with agun
when she was ateenager; and no proof established that she
deliberately concealed the later incident rather than
overlooked it. Though petitioner argued that her omission
of the other incidents amounted to giving misleading
information, the court determined that thiswas not clear and
convincing evidence that amounted to conceal ment.

The court also pointed out the standard for whether a
defendant is entitled to anew trial based on juror responses
during voir dire, as articulated in McDonough Power
Equipment, Inc. v. Greenwood, 464 U.S. 548 (1984). This
test contains two prongs: 1) the juror must have failed to
honestly answer a material question, and 2) the truthful
answer to this question must have provided avalid basisfor
achallenge for cause. The 6" Circuit noted that the state
courts had determined that juror 457 honestly answered the
guestions posed, and further that petitioner did not show
that she deliberately lied or misled the court.

As to the second prong, the petitioner did not claim actual
bias. After openly questioning whether the implied-bias
doctrine was still viable, the 6" Circuit determined that
petitioner failed to show how this case is “extreme” or
“exceptional” (per United Sates v. Frost, 125 F.3d 346 (6"
Cir. 1997)) enough to conclusively presume that juror 457
wasbiased. Thus, the 6" Circuit concluded that the petitioner
failed to show that the state court’s decision was contrary to
clearly established federal law.

Turning to the IAC claim, the 6" Circuit evaluated the state
court’s application of the Strickland standard. Becausejuror
457 said repeatedly that she thought she could be impartial,
the failureto investigate thisjuror further did not constitute
deficient performance. Additionally, as petitioner could not
show that juror 457 was biased against him, hetherefore was
unable to demonstrate that the performance of counsel
prejudiced his case.

The6™ Circuit affirmed thedistrict court’ sdenial of petitioner’s
habeas corpus.

Maples v. Stegall
427 F.3d 1020 (6" Cir. 2005)

6" Circuit revisitscasewhich had been remanded for IAC
preudice finding; after finding petitioner’sunderlying
speedy-trial claimtohavemerit, court findsl AC and grants
writ of habeas corpus.

InMaples| (Maplesv. Segall, 340 F.3d 433 (6" Cir. 2003)—
see Advocate, Volume 26, No. 1, January 2004), petitioner
sought habeasrelief duetoineffective assistance of counsel.
Trial counsel advised petitioner that a guilty plea would
preserve hisspeedy trial claim for appeal. It did not. The 6"
Circuit agreed that counsel’s performance was deficient per
Srickland v. Washington, 466 U.S. 688 (1984). Turning to
Hill v. Lockhart, 474 U.S. 52 (1985) for the guilty pleaprejudice
analysis, the 6" Circuit noted that Hill required areview of
the merits of the underlying claim. In this case, to find that
petitioner indeed “but for counsel’s errors, would not have
pled guilty, but instead insisted on going to trial” areview
was hecessary of the underlying claim, i.e., the speedy trial
issue petitioner wanted to preserve for appeal. If thisissue
had merit, ineffective assistance of counsel would be proven,
and petitioner’s habeas would be granted.

The 6" Circuit remanded Maples| to the district court for a
review and findings on the merits of petitioner’sunderlying
speedy trial claim. Thedistrict court found that the speedy
trial claim had no merit, and consequently, that petitioner
had not received ineffective assistance of counsel. Petitioner
appealed, and went back to the 6" Circuit inthe instant case.
A brief recounting of thetime-related factsfollows:

Petitioner and codefendant were arrested August 4, 1993 for
delivery and conspiracy to distribute cocaine. Thefirst trial
datewas set for Oct. 19, 1993, continued at the codefendant’s
request. The codefendant sought to raise an entrapment
defense, at which time numerous motions were filed and
hearings were conducted. Several subsequent trial dates
were continued as a result of some of these pleadings. For
at least some of thistime, the codefendant was released on
bond, while petitioner remained in custody. Petitioner finally
asked to be released, as he had been held over 250 days, far
beyond the 180 days permitted. Thetrial court ultimately
granted petitioner’srel ease; petitioner was sent immediately

22



THE ADVOCATE

\olume 28, No. 1 January 2006

to a parole revocation, sentenced to 2 1/2-5 years, and was
re-incarcerated. A July trial date was continued, apparently
because the codefendant was not transported to court. In
November and December of 1994, petitioner’s codefendant
again sought to continue the trial. Petitioner did not join
these motions; however, petitioner wrote the trial court pro
seand asked for new counsel, complaining that counsel had
not filed his speedy trial motion. In January 1995, petitioner
filed apro se motion for dismissal because he was denied a
speedy trial. In August 1995, trial was continued because
“pleanegotiationsfailed.” However, these negotiations had
to do with the codefendant, not petitioner. On September
19, 1995, the codefendant pled guilty. On September 20,
1995, petitioner was brought infor trial. After rejecting the
state's offer and again moving for a dismissal based upon a
speedy tria violation, ajury waspicked. After jury selection,
petitioner pled guilty.

After noting that the state court had not addressed this
issue, the 6" Circuit determined in Maples| that itsreview of
this case was de novo, and not constrained by any state
court decisions, per the AEDPA.

As the only remaining issue was the merit of petitioner’s
speedy-trial issue, the 6" Circuit turned to Barker v. Wingo,
407 U.S. 514 (1972) for the four factors considered in
assessing a6 Amendment speedy-trial violation: 1) whether
the delay was uncommonly long, 2) reason for the delay, 3)
whether defendant asserted his speedy trial right, and 4)
whether defendant was prejudiced.

Per Doggett v. United Sates, 505 U.S. 647 (1992), a delay
approaching one year is “presumptively prejudicial” and
reguires analysisof the other threefactors. Petitioner’strial
was delayed over 25 months.

Next is the reason for the delay. In reviewing the
constitutional speedy-trial claim (as opposed to a state law
speedy trial claim), the court declined to find most of the
codefendant’s delays attributable to petitioner. After
reviewing each block of time, the 6™ Circuit found some of
the first 9-month delay attributable to petitioner, but found
the 14-month period between July 1994 and September 1995
attributable to the state. The court determined that only
being responsiblefor a“few” out of 25 months delay weighed
in petitioner’sfavor.

Turning to thethird Barker factor, the court |ooked to whether
petitioner asserted his speedy-trial rights. Citing Redd v.
Sowders, 809 F.2d 1266 (6™ Cir. 1987), the court noted that a
reguest for bail isthefunctional equivalent of arequest for a
speedy trial. Petitioner first moved for release on bond twice
inApril of 1994. In December 1994, the petitioner wrotethe
court aletter complaining that the 180-day rule had not been
met. Finally, in August 1995 and on the day he pled guilty,
petitioner again moved for dismissal based on speedy-trial

violations. The 6" Circuit found that petitioner diligently
asserted his speedy-trial right.

Finally, the court looked to prejudice. The court cited two
cases in which delays of 8 years and 5 1/2 years were
presumptively prejudicial. However, the court declined to
review this case for presumptive prejudice, instead finding
that actual prejudice was shown. Again citing Barker v.
Wingo, supra, the 6" circuit noted three factors for
determining whether actual prejudice is present: 1)
oppressive pretrial incarceration, 2) anxiety and concern of
the accused, 3) the possibility that the defense will be
impaired. Of thethree, thelast isgiventhemost weight. The
court found that petitioner suffered all three.

First, petitioner effectively served two different pretrial
incarcerations. The first, August 1993 through May 1994
was clearly incarceration pending this charge. The second
period was May 1994 through January 1995. The 6" Circuit
rejected the district court’s finding that this was not
oppressive since it was due to a parole violation and not
awaiting this charge. Instead, the 6™ Circuit noted that he
was not imprisoned for committing a new felony, and
thereforewas dligibleto receive aconcurrent sentence. Thus,
the court determined that both incarcerations negatively
affected hisliberty interest.

Second, the court looked at the “ anxiety and concern” of the
petitioner. First, the fact that petitioner raised his speedy-
trial concerns multipletimesdemonstrated anxiety. Looking
specifically to aletter petitioner sent to thetrial court, the 6"
Circuit noted that petitioner complained of “losing
everything,” and specifically stated: “ Thishas put morethan
alittle stress and strain on all concerned.” The court found
that petitioner suffered “anxiety and concern.”

Last, the court looked to whether petitioner’s defense was
impaired. Petitioner claimed that two specific withesseswere
unavailable due to the delay. The first withess was unable
tobelocated. Thiswitness, Roberts, was unableto befound
in September of 1995. Petitioner claimed that Robertsvisited
himin January of 1994 and told him that he would testify on
his behalf. Included in the record was a letter written by
petitioner’s codefendant in which he acknowledged that
Raobertswas present at the scene and could testify regarding
what took place. The state argued that Roberts had never
made any excul patory statements, and that Roberts' attorney
stated in aletter that if called, he would advise Roberts not
totestify. The 6™ Circuit found the state’s evidence weaker,
and determined that the inability to find Roberts in
September of 1995 prejudiced petitioner.

The other unavailable witness was the codefendant. The
codefendant’s plea agreement specifically required that he
not testify on behalf of petitioner, and that if he did so, he

would “befacing amore severe sentencefor doing so.” The
Continued on page 24
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Continued from page 23

court noted that this plea condition may have violated
petitioner’sright to compul sory process. Further, during an
entrapment hearing in February of 1994, the codefendant
gave testimony that was favorable to petitioner. Petitioner
was prepared to go to trial long before codefendant’s plea
conditions were arranged. Thus, the court found that the
codefendant’s unavailability to testify also prejudiced
petitioner.

Thus, petitioner showed that his speedy-trial violations in
fact prejudiced him. Further, the merit of thisclaim met the
ineffective assistance of counsel prejudice prong in guilty
plea situations required in Hill v. Lockhart, supra. The 6
Circuit reversed the district court’s decision and remanded
the case with directions for the district court to issue a writ
of habeas corpus.

United Statesv. Owens
426 F.3d 800 (6'" Cir. 2005)

Appellant’sconviction affirmed; sentenceremanded per
Booker.

Appellant was convicted in afederal district court of thirteen
countsrelated to astring of bank robberies. He appealedto
the 6" Circuit.

Appellant first claimed that thetrial court improperly refused
to question ajuror regarding bias. Thejuror had sent anote
to the judge asking whether appellant could be a danger to
the jury because he “was staring at [the juror]
uncomfortably.” The court declined counsel’s request to
guestion her. Both parties agreed to have the courtroom
deputy tell thejury that, to the best of everyone'sknowledge,
the appellant “did not pose a security risk.” On review, the
6" Circuit noted that a court must conduct a Remmer hearing
(per Remmer v. United Sates, 347 U.S. 227 (1954)) and
guestion a juror whenever the defense raises a “colorable
claim of extraneousinfluence.” United Satesv. Davis, 177
F.3d 552, 638 (6" Cir. 1999). The court concluded that the
complained-of staring was not an extraneousinfluence, and
that the court’s decision not to question the juror did not
amount to an abuse of discretion.

Appellant next claimed that the prosecutors committed
misconduct during closing argument in the following ways:
1) asserting that adefense witness had an incentiveto “make
adeal” with appellant because appellant may beawitnessin
her upcoming trial, thusimproperly challenging thewitness's
credibility; 2) improper witness vouching when the
prosecution referred to plea agreements signed by several
of the government’ switnessesin which they received federa
immunity if they testified truthfully; and 3) improper
pandering to jury prejudice when the prosecution specul ated
that some of the jurors had “probably been the victims of

crimes,” and suggested that the appellant’s case sought to
makehimlook likeavictim himself. The6" Circuit rejected all
of thesearguments, finding: 1) therewas sufficient evidence
in testimony to support the prosecution’s comment.
Evidence was presented supporting an inference of an
incentive to lie, and this was the basis of the prosecution’s
comment; 2) though thetrial court told the prosecutor that it
felt the prosecution was coming “dangerously close hereto
vouching,” the 6 Circuit found that the prosecution merely
referred to the plea agreement, in response to the defense’'s
closing, and was not ground for reversal; and 3) because no
objection was made, thisclaim wasreviewed for plain error,
which the 6™ Circuit declined to find, noting that it was both
isolated and unclear from the record that the comment was
even calculated to prejudice the jurorsagainst the appellant.

The 6™ Circuit found that the corroborated testimony of four
accomplices, viewed in the light most favorable to the
prosecution, was enough to defeat appellant’s claim on
sufficiency of the evidence. Likewise, the court found no
error intherestitution order, despite the fact that the district
court cited under the Victim and Witness Protection Act
(VWPA), 18 U.S.C. § 3663 instead of the Mandatory Victims
RedtitutionAct (MVRA), 18 U.S.C. § 3663A.

The 6™ Circuit, though noting it would affirm the sentencing
enhancement appellant received, noted United Sates v.
Booker, 543 U.S. 220 (2005), and remanded for resentencing,
asthe U.S. Sentencing Guidelines are no longer mandatory,
but advisory.

Appellant’s conviction was affirmed; Remanded for
resentencing in compliance with Booker.

United States v. Arnold
____F3d___,2005WL 3315297 (6" Cir. 2005)

*note: replaces opinion rendered June 21, 2005—410 F.3d
895 (6™ Cir. 2005)

6" Circuit findsthat thefact that agun wasfound under a
seat in avehicleoccupied by appellant doesnot establish
possession; thusevidence of one element wasinsufficient,
and caser ever sed and remanded for acquittal.

At about 7:43 a.m. on September 19, 2002, awoman called
911. She was frantic, and explained that her mother’s
boyfriend, Arnold, had pulled a gun on her. The police
showed up, interviewed her, and interpreted her
gesticulations as describing a “black, semi-automatic
handgun with achambered round.” Whilethey weretalking,
acar pulled up to the house. The woman got excited again,
and pointed out the car passenger asthe man who had pulled
the gun on her.

The officers asked Arnold to get out of the car. He was
cooperative and did not attempt to run. The police searched
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him, and did not find any weapons. After asking for and
getting consent to search the car from the driver/owner,
Arnold's mother, the police found a black semi-automatic
handgun with a chambered round under the passenger seat.
It wasin clear plastic bag, did not contain fingerprints, and
was not reported as stolen.

Prior to and during trial, the woman could not be found and
did not testify. However, thetrial court permitted aredacted
version of the 911 tape to be played under the “excited
utterance” hearsay exception. Arnold was subsequently
convicted by ajury of possession of afirearm by aconvicted
felon. Raising several issues, he appealed to the 6" Circuit.

The 6" Circuit first looked to Arnold’s sufficiency of the
evidence claim, noting that, if shown, disposed of the case
without further inquiry. The court noted that “we must
determine ‘whether, after viewing the evidence in the light
most favorable to the prosecution, any rational trier of fact
could have found the essential elements of the crime beyond
a reasonable doubt.” United Sates v. Humphrey, 279 F.3d
372, 378 (6" Cir. 2002), quoting Jackson v. Virginia, 443 U.S.
307, 319 (1979) (emphasisin Jackson).”

The elements for possession of a firearm by a convicted
felon, inviolation of 18 U.S.C. §922(g)(1) areasfollows: 1)
prior conviction of a crime punishable by an imprisonment
term of greater than oneyear, 2) that the defendant knowingly
possessed the firearm and ammunition specified in the
indictment, and 3) that the possession was in or affecting
interstate commerce. On appeal, Arnold only challenged
element #2.

The 6™ Circuit began its possession analysis by determining
if Arnold had actual possession, i.e., that the tangible object
waswithin theimmediate possession or control of the party.
The gun was not found on him. The police did not see him

holding the gun. The only evidence that he ever actually
possessed the gun came from the woman who did not testify.
The court noted that thiswas problematic because, first, the
“description” the woman gave of the gun was very generic,
and second, for conviction, the possession element requires
proof that appellant “ possesy] ed] the firearm and ammunition
specifiedintheindictment.” The 6" Circuit determined that
no evidence had been presented showing that appellant had
physical control over thefirearm foundinthevehicle. Thus,
no rational trier of fact could have convicted appellant on
the basis of actual possession.

Next, the court reviewed the possession element for
constructive possession. The court defined constructive
possession as “knowingly having the power and the
intention at a given time to exercise dominion and control
over an object, either directly or through others.” The court
cited many factually similar but distinguishable casesinwhich
possession was proven: defendant was alone in the car,
another occupant of the car saw defendant holding the gun,
only the defendant had akey to thetrunk in which thefirearm
waslocated, defendant had knowledge of aparticular “quirk”
of theweapon, defendant had arranged to meet with someone
tosell thegun, etc. The 6" Circuit found that the prosecution
in the instant case provided no evidence that Arnold had
dominion or control over the weapon under his seat. As
established in United Satesv. Birmley, 529 F.2d 103 (6" Cir.
1976), “mere presence on the scene” isinsufficient to prove
possession. Thus, the 6™ Circuit “explicitly” held: “the fact
that the gun was found under aseat in avehicle occupied by
[appellant] does not establish possession.”

The6" Circuit reversed and remanded for entry of ajudgment
of acquittal. W

Thecost to join isasfollows:

$250.00 non-member attorney

$50.00 L aw Student

Kentucky Association of Criminal Defense Lawyers

$200.00 KACDL Attorney member

$100.00 KACDL non-attorney member
$125.00 Full-time Public Defender

KACDL
CharoletteBrooks
Executive Director

Tel: (606) 677-1687/(606) 678-8780
Fax: (606) 679-3007
Web: kacdl2000@yahoo.com
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PLAIN VIEW . ..

Denov. Commonwealth
— S.\W.3d——, 2005 WL 2317756,
2005Ky. LEX1S302, (Ky. 2005)

James Anthony Deno was at his trailer along with friends
when J.M. and Elder, her boyfriend, came over. After anight
of drinking, J.M. passed out on the couch. During the night,
when she woke up and passed out several times, she
discovered a man on top of her penetrating her. The next
morning she and Elder |eft, and later reported that she had
been raped. Deno wasthe primary suspect. The police came
to Deno’shouse and asked him for abiological sample. Deno
refused. The next day the police returned with a search
warrant, the execution of which showed that the DNA in the
semen found on J.M. matched Deno. Deno was tried and
convicted.

On appesl, one of theissuesrai sed wasthat the Commonwealth
had violated Deno’s Fifth Amendment rights when evidence
was admitted that he had refused the seizure of his blood
sample. Inan opinion written by Chief Justice Lambert, the
Supreme Court agreed that the Fifth Amendment was not
implicated. However, the Court found that the proper analysis
was one conducted under the Fourth Amendment and Section
10. “We have held on many occasions that a warrantless
search is presumed to be unreasonable. An attempted
warrantless search and seizure of Appellant’s bodily fluids
occurred in this case in non-exigent circumstances. The
officerscameto Appellant’shome and asked him to voluntarily
submit a biological specimen for comparison. Appellant
refused and the fact of his refusal was used against him at
trial.”

The Court held that admitting into evidence Deno’srefusal to
submit to the seizure of his body sample violated Deno’'s
Fourth Amendment and Section Ten rights. The Court relied
upon several federal court opinionsin arriving at thisholding.
First, in United Satesv. Phillips, 976 F. 2d 739 (9" Cir. 1992),
“the Court stated that the taking of a breath test or blood
sample is a search within the meaning of the Fourth
Amendment and that refusal to consent to a warrantless
search is privileged conduct that cannot be considered as
evidenceof criminality.” Likewisethe Court referredto Duran
v. Thurman, 106 F. 3d 407 (9" Cir. 1997) and United Satesv.
Prescott, 581 F. 2d 1343 (9" Cir. 1978). In Prescott, the
defendant had refused to allow the policeto enter her apartment
to search it without awarrant, and that fact was admitted at
her trial. The Court reversed, saying, “’ When...the officer
demandsentry but presents no warrant, thereisapresumption
that the officer has no right to enter, because it is only in
certain carefully defined circumstancesthat lack of awarrant
isexcused...One cannot be penalized for passively asserting

thisright, regardlessof one's
motivation.”” Based upon
this case law, the Court held
that the use of Deno’srefusal
to allow hisbodily specimen
to be seized was“aviolation

Ernie Lewis, Public Advocate

of Appellant’s rights under
the Fourth Amendment and Section 10 of the Constitution of
Kentucky.”

Noursev. Commonwealth
— S.W.3d——, 2005 WL 2313899,
2005Ky. LEX1S293 (Ky. 2005)

Othaniel Nourse was living at Julie Bogel’s apartment on
December 25, 2001 when alocal gambler was murdered by
Denarrius Terry. Terry came to the apartment that night and
got agun from Nourse. Nourse was not a suspect for some
months. InAugust of 2002, awoman called Sergeant Dill of
the Russellville Police Department and said that the murder
weapon was either with Nourse or hisnew girlfriend, Heather
Warden. Sgt. Dill also discovered a warrant for Nourse's
arrest, and went to executethewarrant. Dill, alongwith severa
officers, went to the public housing complex where Nourse
and Warden wereliving, which wasthe vacated apartment of
Nourse'spreviousgirlfriend, Julie Bogel. Bogel had moved
out of the apartment but had | eft her furniture and had given
permission to Nourse to continue living there. The Housing
Director, Jack McL ean, told the officersthat Bogel had been
evicted and that if anyone was in her apartment they would
be trespassing. McLean and the officers went to the
apartment and after receiving no answer to their knocking,
went into the apartment. Warden unhinged the chain, and
showed the officers where Nourse was. After Nourse was
arrested, Warden and McLean gave consent to search the
apartment, resulting in the seizure of the murder weapon. At
trial, Nourse moved to suppressthe gun evidence. Themotion
wasoverruled, with thetrial court finding that the officer was
reasonable in relying upon Warden and McLean’s consent
to search and that Nourse and Warden were “squatters’ in
the apartment. Nourse was convicted and appeal ed.

I'n an opinion by Justice Graves, the Kentucky Supreme Court
affirmed. The Court found that it was reasonable for the
officer “to believe that Heather Warden was a cotenant of the
apartment,” and thus the search of Bogel's apartment was
constitutional. The court analyzed this under the third-party
consent doctrine, which essentially says that such consent
is valid when “a reasonable police officer faced with the
prevailing factsreasonably believed that the consenting party
had common authority over the premises to be searched.”
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The Court did not decide whether thelandlord, McL ean, had
authority to consent to the search or not. Rather, the court
relied upon the consent of Heather Warden.

In analyzing the third party consent of Heather Warden, the
Court relied upon the seminal case of United Satesv. Matlock,
415 U.S. 164 (1974), in which the Court “explained that the
concept of common authority ismeant to rest on the premise
that any cohabitant ‘ hasthe right to permit the inspection [of
his living space] in his own right and that the other
[cohabitants] have assumed the risk that one of their number
might permit the common areato be searched.”” The Court
also looked at United Sates v. Jenkins, 92 F. 3d 430 (6™ Cir.
1996), in which the Court had stated that it is “generally
considered reasonable for police officers to presume that
persons answering knocks at the door of a residence have
authority to consent to a search of that residence.”

The Court held that the search of Bogel’s apartment was
reasonable under the totality of the circumstances test.
“Based on the facts available to Officer Robinson and his
fellow officers at the time of the search, it was objectively
reasonable for the officers to believe that Heather Warden
had common authority over the apartment (despite the
revelation, based on facts discovered after the search, that
such authority was likely apparent and not actual).
Accordingly, the trial court did not err when it denied
Appellant’s motion to suppress evidence obtained as aresult
of the warrantless search of Julie Bogel’s apartment.”

United Satesv. Davis & Presley
2005 U.S. App. LEX1S25124,*;2005 FED App. 0449P,
2005WL 3108503, C.A.6 (Mich.), 2005

The DEA wasinvestigating adrug trafficking ring in Detroit
and Chicago. They suspected one Sidney Zanders and a
cocaine supplier in Chicago named Keith Presley. Cook
County police began to watch Presley and hisassociates. On
three occasions they stopped someone after they observed
himtalking with Pred ey and found 30 kilograms, 65 kilograms,
and 38 kilgrams of cocaine on them. 1n 1999, they began to
follow Presley and Davisin two cars. They lost Presley but
pulled over Davisfor speeding at 6:45 p.m.. They asked him
for consent to search, but he declined. At 7:15, an officer
arrived with Rocky the dog, who did not alert to Davis' car. At
8:20, Sabor the dog arrived and alerted on Davis' car. Based
upon this, a search warrant was obtained and $705,880 was
found in the search of the car. Based upon thissearch, another
search warrant was obtained and executed at Davis' house
and a storage locker, resulting in the seizure of $2 millionin
cash. Davisand Presley were both indicted and charged with
conspiracy to distribute more than five kilograms of cocaine
along with other charges. Davis filed a motion to suppress.
The district court held that the police had reasonable
suspicion that Davis was in possession of narcotics which
justified the continued detention for narcotic sniffing dogsto
cometothescene. After themotion wasoverruled, ajury trial

was held in which Daviswas convicted and sentenced to 360
monthsin prison. Davis appealed to the Sixth Circuit.

In an opinion written by Judge Moore and joined by Judge
Carman, the Sixth Circuit reversed. The Court agreed with the
lower court that the police had been justified in stopping Davis
for speeding. The Court rejected the government’s assertion,
however, that there was probabl e cause to believe that Davis
had drugs in his car at the time of the stopping. The Court
reminded the government that “* a person’s mere propinquity
to othersindependently suspected of criminal activity’” does
not constitute probable cause. “While the presence of the
detergent boxes may have correctly been a source of
suspicion, this alone cannot justify stopping someone who
merely engaged in a conversation with a suspected criminal.
To hold otherwise would be to ignore the basic rule that ‘a
search or seizure of a person must be supported by probable
cause particularized with respect to that person.’”

The Court held that despite the legality of theinitial stopping
for speeding, law enforcement violated Davis’ Fourth
Amendment rightswhen they continued to detain Davis after
issuing the warning. “Once the purpose of the initial traffic
stop iscompleted, an officer cannot further detain the vehicle
or its occupants unless something happened during the stop
to cause the officer to have a ‘reasonable and articulable
suspicion that criminal activity [is] afoot.”” The Court agreed
that reasonable suspicion existed at the time of the initial
stopping justifying some extended detention. However, once
the first drug-sniffing dog failed to alert on the car, that
reasonable suspicion ended and so should the detention.
“Given that the police had no reason to continue to suspect
that Davis possessed narcotics, delaying Davis's vehicle an
additional hour in order to permit a second examination of the
vehicle by another drug-sniffing dog was unreasonable. The
use of the second dog and the continued detention of Davis's
vehicle served no investigatory purpose... The police already
had confirmation from Rocky that no narcotics were in the
vehicle. Thus, to delay Davisanother hour in order to permit
a second search of the vehicle simply delayed the release of
Davis and his vehicle without any investigatory purpose.
Such a delay is specifically prohibited by the Fourth
Amendment.”

The Court further determined that despite the officers’
obtaining awarrant to search the car, “the search of Davis's
vehicle wastainted by theillegal seizure, and thusthe search
warrant was insufficient to overcome this constitutional
defect.” The Court examined the warrant to search the car,
removed the illegally obtained information, and considered
the fact that the failure of Rocky to alert had been omitted
fromthe affidavit in support of thewarrant. “All that aneutral
and detached magistrate could glean from this evidence is
that the police initially had reason to believe that Davis had
narcotics but that this theory was proved false by the first
drug-sniffing dog’sexamination of the car. The search warrant
was therefore insufficient to cure theillegal seizure of Davis
and hisvehicle.” Continued on page 28
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Continued from page 27

Judge Sutton dissented in part. Judge Sutton believed that
there was probable cause that Davis was involved in drug
trafficking at the time of the initial detention. “When the
police stopped Davis on April 29, they thus knew that: (1)
Davis had just rendezvoused with a suspected drug dealer,
Presley, whom the police had already linked to over 100
kilgrams of cocaine; (2) when the police had seen Davisand
Presley together earlier that day, Tide boxes were ‘on the
hood or tailgate’ of Davis's car; (3) Tide boxes used as drug
packaging material had been found in the December 1998
search of Presley’s drug house; and (4) the officers stopped
four individual s after thoseindividual s met with Presley under
suspicious circumstances, and each time the officers found
substantial quantities (30,38 and 65 kilgrams) of cocaine. On
this record, the officers could fairly conclude that probable
cause existed, namely there was a ‘fair probability that
contraband or evidence of acrime[would] befound’ in Davis's

United Satesv. Waller
426 F.3d 838 (6" Cir., 2005)

Waller wasaconvicted felon living with Storey, aman he had
met in prison. They lived in Storey’s grandmother’s house.
When the grandmother’s daughter moved in, she saw illegal
activity, and asked Waller to move out. Eventually, an arrest
warrant was signed on Waller. Waller asked a friend if he
could store personal belongings in Howard's apartment,
including luggage. Waller did not sleep at Howard’s
apartment. OnJune 21, 2002, Metro Nashville Police went to
Howard's apartment to serve the warrant on Waller. They
arrested Waller as he left the apartment. The police asked
which apartment he had come from, and then went to that
apartment and talked with Howard. Howard gave his consent
to search the apartment. The police found a brown luggage
bag in the closet, and searched it, finding two guns. Waller
was charged with being afelon in possession of firearms. He
moved to suppress, with the court finding that he did not
have standing to challenge the search of Howard' s apartment.
Hewasfound guilty at trial, and appeal ed to the Sixth Circuit.

In an opinion by Judge Keith and joined by Judges Clay and
Farris, the Sixth Circuit reversed. The Court held that Waller
“had alegitimate expectation of privacy in hisluggage bag”
and thus could challenge its search. The Court found that
the expectation of privacy in the bag was reasonable. The
Court found that Howard’s consent did not extend to the
search of thebag. “[1]tisobviousthat Howard, who assented
tothe search of hisapartment in general, did not have common
authority specifically with regard to Waller’sluggage.” Nor
did Howard have “apparent authority” to consent to the
search. “[W]e conclude that the circumstances made it
unclear whether Waller’ sluggage bag was ' subject to “ mutual
use” by’ Howard and therefore the officers’ warrantlessentry
into that luggage without further inquiry wasunlawful.” “The
facts in this case are clear: the police never expressed an
interestin Howard' sbelongingsin Howard's apartment. The

very purpose of the police presence was to search for
(presumably) illegal possessions of Waller's. Why would
the police open the suitcase if they reasonably believed it
belonged to Howard? The answer is that they would not
have opened thebag. They opened the bag precisely because
they believed it likely belonged to Waller.”

United Satesv. Thomas
2005 U.S. App. LEX1S26142,*;2005 FED App. 0460PR,
2005WL 3209248 (6" Cir., 2005)

The police were contacted when Thomas was seen near an
anhydrousammoniatank. The policewent tothe homewhere
Thomas was staying and found the door to his truck open
with a .357 handgun on the front seat. They saw a silver
canister in the back. The officers went to the house, with
four patrol carsbeing present. Thomas cameto the door, and
the officerstold him to come outside, at which point he was
arrested. The police searched him and found
methamphetamine and a recipe for manufacturing meth.
Thomas moved to suppress, and his motion was granted.
The district court held that a “constructive entry into
Hopper’s home had taken place, that the police neither
possessed a warrant nor established exigent circumstances
for the entry and that the arrest accordingly was unlawful.”
The government appeal ed.

The Sixth reversed in an opinion by Judge Sutton, joined by
Judges Siler and Sharp. The Court considered the difference
between a consensual encounter, even at the threshold of a
home, and a “constructive entry” “when the police, while
not entering the house, deploy overbearing tactics that
essentially force the individual out of the home.” “The
officers’ conduct in this case did not rise to the level of a
constructive entry. Two officers ‘knocked on the rear
door...When Defendant came to the door, Officer
Cunningham told Defendant that the Alabama investigators
wanted to talk to him and asked him to come out of the
residence, which hedid.”” In so finding, the Court rejected
Thomas' argument that the state of mind of the officers did
not determine whether a constructive entry had occurred or
not, nor did the number of officers who had come to the
threshold of the home.

United Sates v. McClain, Brandt, and Davis
2005 U.S. App. LEX1S26267,*;2005 FED App. 0463R,
2005WL 3242028 (6" Cir., 2005)

A neighbor called the police in Hendersonville, Tennessee,
reporting that alight was on at 125 Imperial Point, a house
that had been vacant. The police went to the house and
eventually went inside adoor they found gjar. Upon looking
around, they found what they believed to be a marijuana
growing operation. They obtained awarrant for 123 Imperial
Point based upon this information, the execution of which
resulted in the sei zure of 348 marijuanaplants. Thedefendants
were charged with conspiring to manufacture and distribute
marijuana. They moved to suppress the evidence, and their
motion was granted. The United States appeal ed.
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In an opinion by Judge Batchelder and joined by Judge
Gibbons, the Sixth Circuit reversed. The Court first rejected
the government’s assertion that there was probabl e cause to
believe that a burglary wasin progress when the police first
went to 123 Imperial Point, and thus there were no exigent
circumstancesjustifying thewarrantlessentry. Accordingly,
the Court found that the entry and search violated the Fourth
Amendment.

However, the Court went on to find other groundsto approve
of this search. “The wrinkle in the case before us today is
that the warrants on which the officers relied—reasonably,
we think—to search 123 Imperial Point asecond time and to
search the five other properties were themselves the fruit of
the poisonoustree. The question therefore becomeswhether
the good faith exception to the exclusionary rule can apply in
a situation in which the affidavit supporting the search
warrant is tainted by evidence obtained in violation of the
Fourth Amendment.” The Court noted that there was a split
in the circuits on this question. “We conclude that thisis
one of those unique cases in which the Leon good faith
exception should apply despite an earlier Fourth Amendment
violation...Because the officers who sought and executed
the search warrants acted in good faith, and because the
facts surrounding the initial warrantless search were close
enough to theline of validity to make the executing officers
belief in the validity of the search warrants objectively
reasonable, we conclude that despite the initial Fourth
Amendment violation, the Leon exception bars application
of the exclusionary rulein this case.”

Judge Boggs concurred in the judgment. However, hewrote
separately to say that the initial entry and search did not
violate the Fourth Amendment.

SHORT VIEW

1 Jonesv. Wilhelm, 425 F.3d 455 (7™ Cir. 2005). Inthiscivil
rights case, the Seventh Circuit held that where an affidavit
in support of a search warrant is ambiguous, the officer
cannot use his own personal knowledge obtained from
surveillanceto resolve the ambiguity. Here, the officer had
watched a building and knew that there were two
apartmentsupstairs. The search warrant authorized himto
enter an apartment on the 2™ floor without indicating which
apartment. The officer knew from hissurveillance that one
of the apartments had more foot traffic, and executed the
warrant there. When he realized he was in the wrong
apartment, he left. The renter then sued. The Seventh
Circuit held that the officer should have known the search
warrant was ambiguous and that by using hisown previous
observations, he wasviolating the Fourth Amendment. The
“Fourth Amendment prohibits[the officer] from applying
his earlier surveillance and subsequent deductions to
resolve the warrant’s ambiguity rather than presenting

those observationsto amagistratefor determination....This
determination of which apartment wasmorelikely to contain
contraband, thereby meriting a constitutionally acceptable
search, constitutes an evaluation of probable cause that
the Fourth Amendment requires be |eft to the magistrate
absent exigent circumstances.”

2 Sate v. Brunetti, 883 A.2d 1167 (Conn., 2005). When a

person consentsto the search of ahome, but another person
is al'so home and objects to the search, the police may not
rely upon the consent of thefirst and ignore the objections
of the second person. “[T]he rule requiring the consent of
both present joint occupants strikes the appropriate balance
between individual liberties and police expediency.
Specifically, requiring the consent of both present joint
occupants for avalid consent search is consistent with our
manifest preference for warrants and our well established
regard for the sanctity of the home.” Thisisan issue upon
which the U.S. Supreme Court has granted cert. Sate v.
Randolph, 604 S. E. 2d 835 (Ga. 2004), cert. granted, 125
S.Ct. 1840 (2005).

3. Peoplev. Gomez, 5N.Y.3d 416, 2005 N.Y. LEX1S 2696, 2005

WL 2759218, (N.Y., 2005). When a motorist consentsto a
search of his car that does not mean that the police can
damagethe car, according to the New York Court of Appeals.
In this case, the police pulled up carpeting, and took a
crowbar and pried open part of the gastank. In doing so,
they found a significant amount of cocaine. The Court
relied upon Florida v. Jimeno, 500 U.S. 248 (1991), looking
at what a reasonable person would understand the scope
of the consent to be. The Court stated that in “the absence
of other circumstancesindicating that defendant authorized
the actions taken by police, a general consent to search
alone cannot justify a search that impairs the structural
integrity of a vehicle or that results in the vehicle being
returned in a materially different manner than it was
found...Here, the officer clearly crossed the line when he
took this action without first obtaining defendant’s specific
consent.”

4. United Satesv. Kennedy, 427 F.3d 1136 (8" Cir. 2005). The

police were contacted by a woman who said that she had
an intimate relationship with a man and that he had stolen
money from her and was driving away in a particular car.
She also stated that he “deals a lot of methamphetamine’
and keeps drugs in a box behind a speaker in the trunk of
hiscar. The police stopped and searched the car and found
methamphetamine and cash. The Eighth Circuit upheld the
magistrate’s decision to suppress the evidence from the
search. The Court found that the statement by the woman
did not give atime frame during which the defendant dealt
in meth, and thus there was not probable cause to believe
that the meth wasinthecar. “[I]nformation of an unknown
and undetermined vintage relaying the location of mabile,
easily concealed, readily consumable, and highly
incriminating narcotics could quickly go stalein the absence
of information indicating an ongoing and continuing
narcotics operation.” |l
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KENTUCKY CASE REVIEW
by Sam Potter, AppealsBranch

Robert A. Dickerson v. Commonwealth
Rendered 10/20/05, To Be Published
2005 WL 2674943
Reversing and Remanding
Opinion by J. Cooper

Dickerson moved in with Crystal Crumble during the summer
of 2000. Crumble had a 10 year old daughter, A.H. Dickerson
and Crumble married in December of 2000. Dickersonworked
the night shift at alocal factory, and Crumble worked the day
shift. One day while Crumblewas at work, Dickerson sexually
abused A.H. both orally and anally. He then showed her agun
and told her not tell anyone. He did not come home from work
the next night. He was found in ahotel three dayslater having
overdosed with medication in aclaimed suicide attempt.

The jury convicted Dickerson of one count of first degree
sodomy, for being a second degree persistent felony offender,
one count of possession of a handgun by a convicted felon,
and for failing to inform his probation officer of hischange of
address. The trial court ordered all of the sentences to run
concurrently for atotal of 30 years.

The 2000 amendmentsto the sex offender registration act
cannot be applied retroactively to a person who becamea
registrant beforethe 2000 amendmentstook effect. Dickerson
had pled guilty to sex offenses on two previous occasions,
oncein 1988 andin 1995, but served out his 1995 sentence on
August 1, 1997. The 2000 amendments increased the penalty
for aviolation of the act to aclass D felony. The effective date
of the amendment was April 11, 2000. The unambiguous
language of the amendment prevents it from being applied
retroactively to aperson who becamearegistrant in 1997 when
the 1994 version of the act wasin effect.

Thetrial court should not have consolidated the sex offender
registration chargewith the handgun chargefor pur posesof
trial. Consolidation of separateindictmentsfor trial is permitted
only if the offense charged in those indictments could have
been joinedinasingleindictment. No similarity existed between
the handgun offense and the sex registration offense. Also, it
was completely irrelevant and highly prejudicial to prove at
histrial for possession of a handgun that that he was not only
a convicted sexual offender, but also had violated the sex
offender registration act.

Potential jur orsmay beexcluded for implied bias. 19 of the 37
jury panel members for the gun charge trial had also been
members of the panel that participated in the voir dire of his
sodomy charge trial. In that sodomy trial, the jury convicted
Dickerson for forcibly sodomizing a child under 12 with the

handgun for which he was
being tried for possessing.
Seven of the 12 jurors selected
to try the handgun case had
participated in the voir dire
of the sodomy case, including
a juror whom Dickerson’s
previouslawyer had removed
by peremptory strike. This
juror became the foreperson
in the gun charge trial. The
jurorswho participated in the
voir dire of Dickerson's
sodomy trial and thereby learned the facts of how that case
related to hisgun chargetria wereimpliedly biased and should
have been excused from serving on the subsequent handgun
trial.

Sam Potter

When theCommonwealth intr oducesfinal judgmentstoprove
prior convictions, thejury should only lear n of thecrimes
for which the per son was convicted. To provethat Dickerson
wasaconvicted felon, the Commonwesalth introduced the 1995
judgment that showed that Dickerson pled guilty to three
counts of first degree sexual abuse. That judgment also stated
that the charges were amended down from three counts of
sodomy first, two counts of rapefirst, and that the PFO charge
was dismissed. Thiswas erroneous and prejudicial.

A continuing objection doesnot cover all possiblegrounds
for objecting. Dickerson's trial lawyer, in the retrial of the
sodomy charge, moved in limine to suppress the evidence of
his prior convictions. The trial judge overruled this motion.
The judge granted a continuing objection to any evidence of
prior bad acts. During trial, aformer police officer read froman
unidentified document in his file that detailed the facts
surrounding Dickerson’s 1995 conviction. The Supreme Court
concluded this issue was not preserved because the
continuing objection was premised on KRE 404(b) and not
KRE802.

It isnot thecommonality of thecrimesbut the commonality
of the facts constituting the crimes that demonstrates a
modus operandi. The method of committing other crimes must
be so similar and so unique as to indicate a reasonable
probability that the crimes were committed by the same
person. This does not require identical factsin all respects,
but they must be so similar asto constitute asignature crime.
Theonly similarity offered at Dickerson’strial wasthat these
prior bad actsinvolved the allegation of the crime of sodomy.
This conclusory testimony established insufficient
commonality of factsindicative of asignature crimethat would
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demonstrate a modus operandi to prove that Dickerson
committed these offenses.

Theright to present adefenseincludesinformingthejury of
awitness testimony that supported thedefendant’ scomplete
denial of the crimes char ged who had testified at thefirst
trial but wasunavailablefor thesecond trial. At Dickerson's
first sodomy trial, Jawan Ghoul son testified that Crumbletold
him that Dickerson did not do it. Ghoul son was subpoenaed
for the retrial, but the sheriff could not find him. The tria
judge declared himto be“unavailable asawitness’ according
to KRE 804(a)(5). The defense counsel asked to read
Ghoulson’stestimony from thefirst trial. The Commonwealth
objected according to CR 30.06(1), which requires that the
officer taking a deposition “shall certify on the deposition
that the witnesswas duly sworn by him and that the deposition
is the true record of the testimony given by the witness.”
Defense Council introduced the transcript by avowal, but did
not request to play the official videotape from thefirst trial.

KRE 901(a) states that authentication or identification is
satisfied by evidence sufficient to support a finding that the
matter in question is what its proponent claims. The
Commonwealth’s argument lacked merit because they made
no contention that the proffered testimony was not the
testimony actually given by Ghoulson at the first trial. A
defendant has aright to present a defense, and this evidence
supported his defense theory that he did not commit the
offense. At retrial, Dickerson can read the transcript or play
the videotape.

Evidenceof thevictim’semotional statefollowing a sexual
assault isrelevant to provetheassault. Thevictimvisited a
rape crisis center for treatment after the alleged assault. This
evidence of thevictim’semotional injury wasdirectly relevant
to prove that she was sexually assaulted. This was an issue
of first impression.

Johnnie Hayesv. Commonwealth & John Paul Harrison
v. Commonwealth
Rendered 10/20/05, To Be Published
2005WL 2674967
Reversing and Remanding & Vacating in Part and
Reversing and Remanding in Part
Opinion by J. Cooper, J. Roach dissents

Both Hayes and Harrison were convicted of manufacturing
methamphetamine and possession of anhydrous ammoniain
an unapproved container with the intent to manufacture
methamphetamine. Both had their manufacturing convictions
firearm enhanced to a class A felony. Hayes received a life
sentence, and Harrison received atotal sentence of 50 years.

The police received atip of illegal drug activity occurring at
Hayes' farm, which contained adozen mobile homesused for
various purposes. The police found Hayes and Harrison
performing repairs on agarbage truck that Hayes used in his
garbage disposal business. They asked to search and Hayes

said, “L ook anywhereyouwant. | ownit all.” The policefound
two firearms and an empty Sudafed box in a storage trailer.
They searched thetrailer in which Hayeslived and confiscated
several knives, shotgun shells, and prescription pill bottles.
The police found atrailer containing a modified a propane
tank containing anhydrous ammonia, aduffel bag containing
all the ingredients necessary to manufacture
methamphetamine, and an active methamphetaminelab.

The policeleft and returned the next day. They asked Hayes
wife for the keys to the methamphetamine trailer, which she
gave them. A search behind that trailer revealed burn piles
containing residue of items used in manufacturing
methamphetamine. They also found a buried barrel covered
by carpet that contained more manufacturing materialsand a
sawed off shotgun. Insidethe Harrison trailer, the policefound
among other things a syringe, atourniquet, needles, distilled
water, alcohol, cotton swabs, Band-Aids, and scissors.

Issues relating to both Hayes and Harrison

A defendant hastheright to question per spectivejur orsasto
whether they would hold pr ejudiceagaingt thedefendant for
exercising his Fifth Amendment right not to testify. Trial
counsel for a Hayes attempted to ask the jury panel during
voir direif anyonewould hold it against Hayesif he exercised
his Fifth Amendment right not to testify. The judge, sua
sponte, refused to allow him to do so. Hayes and Harrison
objected to the judge's refusal. Hayes stated on the record
the questions he wished to ask, which included you
understand that he does not have to testify because he's
presumed innocent, would anyone hold this against him, and
any necessary follow-up questions. Neither Hayes nor
Harrison testified at trial, and thejudgeincluded a“ no adverse
inference” instruction.

The Fifth Amendment grants a criminal defendant the right
not to testify at histrial, and the Sixth Amendment entitles
him to an impartial jury that will not be adversely influenced
by hisexercising that right. When an anticipated response to
the precluded question would afford the basis for a
peremptory challenge or achallengefor clause, then thejudge
abused his discretion. Voir dire exposes a potential juror’s
state of mind, enablesthe judge to determine actual bias, and
allows counsel to assess suspected bias.

Reversible error occurs when atrial judge refuses to excuse
for cause a juror who would be prejudiced against the
defendant because he did not testify in hisown behalf. Inthis
case, however, the judge's limitation of voir dire prevented
the discovery of thisinformation. This precluded the exercise
of possible challenges for cause and interfered with the
intelligent exercise of peremptory strikes. The Court wrote
“admonitions and instructions are no substitute for
interrogation.” Thisparticular error isnot subject to harmless
error analysis.

Continued on page 32
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Continued from page 31

A defendant can voir dire perspective jurors about the
standard of proof in criminal cases. Thejudge, sua sponte,
prevented Hayes during voir dire from telling the jury the
Commonwealth’s burden of proof is beyond a reasonable
doubt and asking them whether they would hold the
Commonwealth to that burden. The Court noted that these
guestions were proper, though no attempt can be made to
define that concept. However, the Court did not reverse on
this issue because the judge interrupted Hayes before he
could state his question to the jury, and he did not state on
the record exactly what he intended to ask.

Errorsasserted by Hayes

Profile evidence of methamphetamine users and
manufacturersisinadmissible character evidence. During
cross-examination by Hayes, an officer testified that in his
experienceonly 10to 15% of methamphetamine manufacturers
do not use methamphetamine, and users tend to be skinny.
Thejudgeinterrupted, sua sponte, and gave Hayesthe choice
of accepting a jury admonition to disregard the evidence or
admitting Hayes' recent conviction of first degree trafficking
in methamphetamine asrebuttal character evidence.

Evidence that people who use methamphetamine are skinny
and that most manufacturers use their product is a type of
character evidence commonly called “ profile evidence.” Such
evidenceisinadmissibleto proveguilt or innocencein criminal
cases. His prior conviction was not admissible as rebuttal
character evidence becauseit isaparticular act of misconduct.
However, his conviction was admissibleto prove hismotive,
intent, and plan to manufacture methamphetamine. Thus,
admitting this evidence was correct, even if done for the
wrong reason. No reversible error occurred here.

Errors asserted by Harrison

Thecircumstantial evidencerelied upontoproveHarrison’s
complicity tomanufacturemethamphetamineand possesson
of anhydrousammoniain an unapproved container wasso
tenuousand speculativethat it wasclear ly unreasonablefor
thejury tohavefound guilt. Harrison did not own thetrailer
with the methamphetamine lab. That trailer was padlocked,
and Harrison did not havethe key. Hewas not near that trailer
when the police arrived. No evidence suggested that he had
ever been insidethat trailer. No anhydrous ammoniaor other
chemicals or equipment necessary to manufacture
methamphetamine were found in his personal or constructive
possession. Thetrailer where the Commonwealth claimed he
lived was at least 300 feet away from the trailer with the
methamphetaminelab, which wasnot visiblefrom hisalleged
trailer.

His mere presence at the scene, knowledge that a crime was
occurring, association with people committing a crime, and/
or ownership of property on which contraband was found
was insufficient to support his conviction. The
Commonweslth’ stheory wasthat Harrison was an accomplice
to Hayes. This evidence must constitute more than a mere

suspicion of involvement. The Commonwealth failed to
introduce evidence to prove this. The evidence seized in his
alleged trailer was more consistent with possession for
personal consumption than possession for purpose of sae.
While the possession of cash can be relevant to prove drug
trafficking, the $340 found on Harrison was insufficient to
indicate criminality, especially when an officer testified that
Harrison worked for Hayes.

Nelson Lopez v. Commonwealth
Rendered 10/20/05, To Be Published
2005 WL 2674953
Reversing
Opinion by J. Cooper

A district court jury convicted Nelson Lopez of operating a
motor vehiclewith an alcohol concentration at or above 0.08.
L opez was sentenced to 21 daysinjail. He appealed to circuit
court, which held that the district court committed reversible
error by alowing the Commonwealth to introduceanirrelevant
videotape of afield sobriety test becausethe only element for
the offense which L opez wastried was having ablood a cohol
concentration of 0.08 or more. The circuit court, sua sponte,
ruled that the instruction was erroneous and directed the
district court upon retrial to instruct the jury in accordance
with the 2000 amendment of the statute. The Court of Appeals
denied discretionary review. The Supreme Court granted
discretionary review on the sole issue of how to properly
instruct the jury upon retrial.

The Commonwealth challenged the instruction upon which
Lopez wasconvicted, claiming it wasimproper. Lopez claimed
the instruction was proper. Specifically, the issue is whether
the statute prohibits having a blood alcohol content of 0.08
or more while operating amotor vehicle or by having ablood
acohol content of 0.08 or morewhiletaking the blood-al cohol
test.

The0.08 blood alcohol content relatesto when theaccused
had control of the vehicle and not to when the test was
administered. The circuit court misconstrued the 2000
amendment of the statute. The Supreme Court wrote that,
“the General Assembly intended to criminalize the existence
of ablood alcohol concentration of 0.08 or more only if the
accused was then operating or in physical control of a motor
vehicle.” Thetwo hour timelimit prescribesthe time when a
blood test must be administered to sustain a conviction based
solely on the results of that test.

Lewis Earl Davenport v. Commonwealth
Rendered 10/20/05, To Be Published
2005 WL 2674945
Affirming
Opinion by J. Johnstone, J. Roach dissents

Patrick Perkins was found dead in his home about 9 p.m. on
January 5, 2001. Blood was on thewall, and hisfurniture was
overturned. Four bullet casings and acane were found by the
body. Perkins' pants pockets were turned out and empty, a
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gun was missing, but $247 in cash remained in his house.
Perkins had been shot four times and had defensive wounds
on hisarmsand wrists. Davenport admitted to being at Perkins
homethat night, after having visited abar. Davenport’s nephew
had driven him to Perkins” house to buy whiskey. The nephew
heard somebody besideshisuncleyell, “ pleasedon’t kill me.”
The nephew panicked and drove away. Davenport told his
nephew the next day to deny having dropped him off at Perkins
house. A jury convicted Davenport of murder and robbery,
sentencing him to 50 yearsin prison.

Thetrial court did not err in prohibiting cr ossexamination
of thenephew’ sprobation in aneighboring county and his
pending misdemeanor chargesinthetrial county. The Sixth
Amendment Confrontation Clause contains the right to cross
examine withesses. The exposure of awitness' motivation in
testifying is a proper and important function of the
constitutionally protected right of crossexamination. However,
the cross examination must be relevant. The trial judge may
set appropriate boundaries for cross examination as long as
thejury receivesareasonably complete picture of the witness
veracity, bias, and motivation.

No error occurred here because thejury received areasonably
complete picture of the nephew’s veracity, bias, and
motivation. He admitted on direct examination that he had a
felony conviction and that he had some problemsin hislife.
While no one had moved to revoke his probation in the
neighboring county, no offer of leniency had been made in
exchange for histestimony. The nephew received no offer of
leniency regarding his pending misdemeanor charges, which
were not pending when he made his original statement to the
police. Also, the nephew’s testimony was corroborated in
nearly every material respect. For these reasons, this claim
was purely speculative.

Two lessons should be drawn from this issue. One, if the
judge excludes some of your evidence, includeit in therecord
for appellatereview by way of avowal testimony. Trial counsel
in this case included by avowal evidence the fact that the
nephew was on probation and had pending misdemeanor
charges. This preserved the issue for appellate review. Two,
when the trial judge limits the introduction of impeachment
evidence on cross examination, make every effort to connect
that impeachment evidence to the witness' veracity, bias, or
motivation to testify. Also, argue that the question is one of
weight that should be decided by the jury, rather than its
admissibility (see J. Roach’s dissent).

Noerror occurred when thetrial court denied expert fundsto
defense counsel. Trial counsel asked for expert fundsin this
case because the investigation into Perkins' death was
insufficient and not conducted pursuant to commonly
accepted standards. These failures included: Perkins' core
temperature was not taken to determine the specific time of
death, the police made no effort to determine who owned the
other weapons found in Perkins' home, and that neither
fingerprints nor blood samplesweretaken from Perkins' home.

A tria judge should not providefundsfrom KRS 31.110(1)(b)
for trial counsel to conduct a “fishing expedition.” When
asking for expert funds, trial counsel must provide specific
information that Council expectsthe expert to provide at trial.
General requests should be denied. No error occurred here
because attacking the sufficiency of the investigation
procedures could better be accomplished through cross
examination, and the request was not specific enough.

JamesFairrow, J.R. v. Commonwealth
Rendered 10/20/05, To Be Published
2005WL 2674977
Affirming
Opinion by J. Cooper

Ms. Gay Royal offered to buy drugs for the Madisonville
Police Department so that she could earn money to leave
town and “ get straight.” The police searched her. Then Royal
caled “JMan,” whom she knew to be Fairrow. A short time
later, acar drove up to Royal’s house, she approached it, she
reached inside, and then returned to the house. The police
audiotaped and videotaped this encounter. A couple of hours
later, a second controlled buy was made. The jury found
Fairrow guilty of two counts of first degree trafficking in a
controlled substance and for being a first degree PFO. He
received a 35 year sentence.

The detective' s testimony that the Royal was a reliable
informant whosewor k alwaysresulted in convictionswas
inadmissiblecharacter evidenceunder KRE 404(a). Had the
Commonwealth asked the police to testify about Royal’s
truthfulness, the evidence in question would have been
admissible under KRE 608. However, the Court made a key
distinction between “truthfulness’ and “reliability.” The
reliability evidence told the jury that Royal’s work always
resulted in successful buys that led to convictions and that
her work here should result in two more convictions. The
Court wrote, “obviously, admission of this testimony
constituted error.”

Character evidence cannot be proven by specificinstances
of conduct. Only opinion or general reputation testimony is
allowed to prove character, except in limited circumstances
not present here. This renders the detective's testimony that
Royal’s work with the police always resulted in convictions
inadmissible.

Thegroundsfor an objectiontheparty statesat trial prevents
that party from asserting adifferent basisfor the objection
on appeal. The objection lodged against whether Royal was
reliable was not that it was improper character evidence, but
ontheground that it “ callsfor aconclusion asto the facts as
to whether sheisreliable or not.” No objection was entered
when the detective testified about the conclusion that the
cases Royal worked always resulted in convictions. Thus,
this error was not preserved. B
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JUVENILE COLUMN
BuiLDING AN EFFeCTIVE DEFENSE TEAM
CAPABLE OF DELIVERING QUALITY
REPRESENTATION TO THE CLIENT WHO

Grew Uprp IN A HoME SHAPED BY DoMESTIC VIOLENCE
by RebeccaBallard DiL oreto, Director, Post-Trial Division

The representation of children who either witness domestic
violencewithintheir familiesor arethemselvesdirect victims
of a battering parent is a daunting task. It is our duty as
advocates to litigate for our client’s asserted interests. As
attorneys and as compassionate persons we also have an
obligation to respond to our clientswhenwearein aposition
of influence and we perceivethat achild’shome environment
isadangerous placefor that child’s saf ety and well being. It
can bevery difficult to penetrate the shield that families put
in place to conceal abuse. The problem of intimate partner
violence is a complex one that may cause us to shy away
from even beginning to help our clients unravel asolution.
Taking on the representation of clientswho arein such pain
challenges our own sense of boundaries. Yet, to fail to
respond appropriately may be to unwittingly permit the
multiplication of abusethat will likely impact later generations.
Securing the needed resources of skilled social workers on
staff in our DPA offices can help attorneys provide more
knowledgeable and skilled representation to their clients.

CDC datisticsexposeextent of problem of domesticviolence
and its impact upon children. The Centers for Disease
Control and Prevention through its National Center for Injury
Prevention and Control conductsresearch on intimate partner
violence (IPV). Its web site contains salient and startling
facts about the extent of domestic violence in the United
States. The following facts are of particular note in a
discussion of the impact of intimate partner violence on
children:

Approximately 1.5 million women and 834,700 men are
raped or physically assaulted by an intimate partner each
year;

As many as 324,000 women each year experience IPV
during their pregnancy;

Witnessing violenceisarisk factor for long-term physical
and mental health problems, including alcohol and
substance abuse, being avictim of abuse and perpetrating
IPV;

Witnessing IPV asachild or adolescent, or experiencing
violencefrom caregiversasachild, increasesone’srisk of
both perpetrating | PV and becoming avictim of 1PV.?

The Problem of Violenceis
So Pervasive that Policy
Makers Struggle With the
Question - Should The
Witnessing of Child AbuseBe
Deemed Child M altreatment
Under the Law? There is
debateintheliterature, among
legal scholars and social
scientists as to whether the
witnessing alone of intimate
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partner violence should be

deemed child maltreatment

under the law.? Fear exists that making such action the
equivalent of child abuse only further victimizes both the
abused parent and the child. There is also concern that to
not do so ignoresthe prejudicial impact of such witnessing.
The abuse witnessed by the children of profoundly
victimized women isstunning. Sistersin Pain, the stories of
women whose sentences were commuted or who were
released on parole by Kentucky Governor Brereton Jones,
recounts horror story after horror story of children pleading
for their mothers’ lives as they witnessed fathers commit
indescribable acts of violence.® The merging of distinctions
that could be drawn between the witnessing of abuse and
the direct experience of physical abuseisunderstandable as
most children who experiencetheir primary caretaker being
abused, perceive themselves as radically attached to the
parent/victim.

Responding to theimpact on children of witnessing domestic
violence, at least sixteen states have revised their criminal
and civil codes to address the needs of children exposed to
adult domestic violence.* In Utah, California and Oregon,
the presence of children at the scene of an assault upon an
adult enhances the penalty of the offense.® In Minnesota,
the definition of “child maltreatment” has specifically been
expanded to include the witnessing of domestic violence®
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Yet, TheRight to Maintain Family TiesisOften Important
to Children, AsWell asAbused Spousesor Partners. The
countervailing force against the trend to remove children
from homes darkened with accusations of domestic violence
is “the right of the family to remain together without the
coerciveinfluence of the awesome power of the state.”” This
right is areciprocal one owned by both the parent and the
child.21d. at 825. Inexamining theliability of thecity of New
York in its decision to remove children from their abused
mothers’ custody, the United States District Court for the
Eastern District of New York found that a mother’s due
process rights were infringed when her children were
summarily removed on grounds that the father was abusive
to the mother in the absence of findings that the mother was
herself abusive or neglectful. Thislandmark case, Nicholson
v. Williams, is itself a treatise on the social, historical and
legal context for domestic violence in this country. °

The Nicholson court recognized that a child and amother’s
Fourteenth Amendment right to substantive due process
could be bolstered by Thirteenth and Nineteenth Amendment
analysis. In Nicholson and later commentary, jurists and
scholars have recognized that forcible removal of children
can be equated with slavery-like conditions under the
Thirteenth Amendment and that a state’s practice of
automatically branding amother with her partner’sphysically
injurious behavior implicates a woman’s Nineteenth
Amendment right to autonomy under the law.*®

Many juvenile codes define neglect and abuse to include
caretaker creating or alowing to be created arisk of emotional
aswell asphysical injury. However, removal from the home
is generally not to be sought by the state if other less
restrictive alternatives can bring about a change in
circumstances.! When advocating for children who do not
want to be separated from the abused parent, it must be the
role of the lawyer for the child to locate reasonable less
restrictive alternatives and present those options as
reasonable solutions to the court. Social workers on the
defense team can play akey role in finding reasonable and
safe less restrictive alternatives to incarceration or
confinement outside one's community.

Defending Our Client’sInterestsM andatesthat Defenders
L ocateAccessible, Helpful Resources. Itisoften said that
lawyers shy away from any role that smacks of social work.
Yet, the attitude “1 am not a social worker,” can blind usto
our obligation to help our clients solve the real problems
that they face. With violence in the home, access to
intervening resources is key to survival. Kentucky court
mediator and social worker, Linda Harvey hasfound in her
experience “that a majority of women interviewed at the
Kentucky Correctional Institution for Women in PeweeValley
who were co-defendants in homicide or had committed a
homi cide crime werein adomestic violence relationship with
their co-defendant or were sexually abused asachild. | was

appalled by the stories of women who killed their abuser in
self-defense. These women gave examples of where the
criminal justice system and other community resourceswere
not availableto them or did not respond appropriately. Some
were given sentences as long as 20 years.” From the
perspective of advocates for youth, the loss of life of one
parent and the long-term incarceration of the other is not a
reasonable solution for achild.

The enlightenment of our day has led to awareness that
domestic violence is a public health issue. Renowned
Harvard psychiatrist and author, James Gilligan, recognized
in 1996 that “the public health model isthe appropriate model
to show violence is a contagious disease, not an hereditary
one. The pathogen is psychological, not biological, anditis
spread primarily by means of social, economic, and cultural
vectors, not biological ones.”?

With this awareness has come an avalanche of resources,
but most of those resources are more easily accessible to
the stateand thoseidentified clearly asonly “victims.” State
government and prosecutor’s offices have staff dedicated
to addressing domestic violence. The Violence Against
Women'sAct has provided funding for several yearstolocal
initiatives. There are regional domestic violence and rape
crisis centers that have programs targeted at assisting
children. We automatically assume that these centers are
availableto guardian ad litems, attorneysfor the mother or a
prosecutor for the state. However, defenders of youth can
also turnto such centersfor help in unraveling theimpact of
abuse ontheir clients. Theaddition of social workersaskey
investigators and professionals committed to the defense
team can help defenders access government and non-profit
resource centers that have an obligation to help all who
have been victimized by violence and who suffer the effects
of poverty.

TheChallengeof theAttor ney/Client Relationship: People
Conceal Their Victimization Both asWitnessesof I ntimate
Partner Violence and as Those who are Battered. Asan
attorney for achild, sometimesthe most difficult impediment
to good representation can be the reticence of the child to
reveal the degree of abuse witnessed or directly physically
suffered. Children are ashamed of their parents’ brutality
toward them and try to conceal or minimizeit. The parents
intergenerational psychopathology leads to concealment,
as adult abusers have a vested interest in concealing their
own abuse.*®

Studies have confirmed that those convicted of violent
crimesfor actscommitted asjuveniles systematically conceal
factors in their lives that could mitigate the punishment
received.’

The publicized case of Kentuckian Kevin Stanford, sent to

death row as ateenager and eventually commuted to alife
Continued on page 36
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Continued from page 35

sentence in prison by Governor Patton isillustrative. Facts
did not surface about Kevin Stanford’slife until well into the
appellate process in part because of his hesitancy to reveal
what he endured as a child and because of the parents’
reticence to confess their role in the harming of another
human being. Post trial investigation reveal ed that Stanford
both witnessed domestic violence and was himself subject
to direct physical abuse by caretakers with whom he was
left.1s

The United States Supreme Court, in Wiggins v. Smith,
reversed a death sentence in 2003 because trial counsel did
not investigate domestic violence in the client’s childhood
beyond examining the presentence investigation report and
the department of social services report. Neither of those
reports contained the full story. The emotion packed
mitigation came forward only after the distance of time and
perspective and the involvement of atrained social worker
who interviewed the defendant and family members and
connected the dots between state socia service records,
school records and medical records.*®

It takes patience, time and a culture of safety for the client
and those close to him to share their stories of abuse with
legal counsdl. And as\Wgginsv. Smith demonstrated, it takes
theskillsof atrained social worker, hel ping the defenseteam.

Understanding Healthy Boundaries is Critical.
Representing children who are victims of domestic violence
in one sense or another tests the limits of professionalism.
An appreciation of therolethat you play as counsel for your
clientiscritical. Training in thisareais key. Again, socia
workers who are educated on maintaining professional
boundariesfromtheir first semester in acollege social work
program can help defenders. In a workbook created by
Kentucky legal services lawyers, plaintiff experts Susan
Mooney and Rebecca Rolfe note that “[1] t isimportant for
you and for your clients that you recognize, articulate, and
maintain appropriate boundaries. Sexual and domestic
violence results in a loss of power and control and is a
fundamental transgression of boundaries. Empowerment for
survivorsisaprocess of regaining control of their lives. The
empowerment process will be greatly facilitated by your
ability to maintain appropriate limits and boundaries and
provide your clientswith theinformation they need to make
their own choices. Your failure to maintain appropriate
boundaries can hurt your clients, and ultimately, their
cases...find ashelter, not your guest room.” " Social workers
take mandatory classes on establishing and maintaining
appropriate boundaries. They are trained to always have
someone availableto offer an outside perspectivein adifficult
situation. As defenders we can benefit from that expertise
and awareness.

Hulk: Our Corporate Responsibility ToBeHealers

The challenge of taking on theissue of domestic violence
inthelivesof our child clients hasenormousval ue despite
threatening obstacles, value both to the client and to
society. The movie Hulk has a lesson on point for us.
Actor Eric Bana played scientist Bruce Banner, alias
HULK. His father David Banner (Nick Nolte) injects
himself with the DNA of atered animalsin an effort to
create the superhuman. The injection seems to have no
effect on David but when Bruceisborn he carrieswithin
him this altered DNA. As atoddler, Bruce witnesses his
father, David Banner (Nick Nolte) kill his mother, The
knife was intended for Bruce, but the toddler did not
understand who his father was trying to kill nor why.
Sam Elliot, as General Ross, ships the toddler off for
adoption as he prosecutes and imprisons Bruce'sfather.
Bruce grows into a boy and then a man and blocks out
the memory of his past. The altered DNA in Bruce is
activated when he absorbs radiation in a laboratory
experiment gone awry.

In talking with his daughter and musing on hisown role
in the creation of this monster man, Hulk, General Ross
notes that once baby Bruce was adopted, Ross gave no
more thought to the child. Ross never imagined how
Bruce might have been impacted by what he witnessed
nor how what the child endured might create a monster
who put others at risk. Hulk caused enormous
destruction once his submerged rage was unleashed. In
some gresat cinematography, Hulk destroys San Francisco,
Utah, and Arizona, |eaping acrossthe deserts, plainsand
cities of northwest America.

On one level, the movie is about our corporate
responsibility for abuse suffered by the young who are
in some sense in the care of all of us. The story line and
underlying themes explicitly recognize our societal
obligation to wake up to the collateral damage caused to
children by the actions of adult caretakers. The movie
reverberates with the echo of un-addressed long-term
damage caused by intentional and inadvertent violence.
The story also speaks of hope, the hope achieved when
one person iswilling to risk their own well-being to save
the humanity of another, the hope achieved when one
parent (General Ross) faces his own failures and seeks
to repair the damage he caused in thelife of hisdaughter
and of Hulk. This effort at personal and corporate
reparation merits consideration for attorneys and
lawmakers.
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LawyersasHealers—aPossibility. Thechallengeof taking
on the issue of domestic violence in the lives of our child
clients has enormous value despite threatening obstacles.
The value enures both to the client and to society. Doctors
have long enjoyed the status of being a part of the healing
profession. Many doctors are successful at their practicein
large measure because they also rely upon trained nursing
staff to assist them. We, as lawyers for children, have that
same opportunity, to work to heal theravages of violencein
our society by forging committed (and somewhat risky)
professional relationships with our clients and with those
stakeholderskey to asuccessful outcomefor litigation. Just
as doctors rely upon trained nurses, lawyers need to
recognize that their skills and service to clients will be
enhanced by the support of trained, skilled social workers.
For as attorneys, we need to remember that the litigation is
itself not the end al and be all for our clients, rather, in the
hands of a skillful lawyer and a committed defense team,
litigation can be designed to maximize our client’s chanceto
build ahealthy life.

Endnotes

1 www.cdc.gov/ncipc/factsheets/ipvfacts.htm.

2. Edelson, Jeff (The Overlap Between Child Maltreatment
and Woman Battering.” Vol 5, pp 134-154 Violence
Against Women (2000).

Beattie, Elisabeth & Shaughnessy, Mary Angela, Ssters
in Pain, University of Kentucky Press (2000).

Edelson, Jeff, “Should Childhood Exposure to Adult
Domestic Violence Be Defined as Child Maltreatment
Under the Law,” speech at National Academy of Sciences,
Washington, D.C. (April 10, 2000), also publishedin KBA

CLE“Kentucky’s Violent Secret: Domestic Violenceand
Its Ramifications-Can We as Lawyers Be a Part of the
Solution or AreWe a Part of the Problem (2003).

Utah Code Ann. Section 76-5-109.1; Cal. Penal Code

Section 1170.76; Or. Rev. Stat. Section 163.160.

Minn. State. Ann. Section 625.556.

Duchesenev. Sugarman, 566 F.2f 817, 824 (2d Cir. 1977).

Id. At 825.

Nicholsonv. Williams, 203 F.Supp 2d 153 (E.D.N.Y. 2002).

10. Baradaran-Robison, “Tipping The Balance in Favor of
Justice: Due Process and the Thirteenth and Nineteenth
Amendments|n Child Removal From Battered Mothers,
2003B.Y.U.L. Rev. 227(2003).

11. KRS600.010(2)(¢)

12. Gilligan, James, Reflections on a National Epidemic:
\iolence, p. 105, VintageBooks, New York (1996).

13. Lewis, Dorothy Otnow; Pincus, Jonathon; Bard, Barbara
et. al. “Neuropsychiatric, Psychoeducational, and Family
Characteristics of 14 Juveniles Condemned to Desath in
the United States, Am J. Psychiatry 145:5, (May 1988).

14.1d.

15. Brammer, Jack, “Age Focus of Death Penalty Debate
Man'sLifeMarked By HorribleAbuse” Lexington Herald
Leader, November 5, 2002.

16. Wigginsv. Smith, 2003 WL 21467222 (2003)

17. Mooney, Susan & Rolfe, Rebecca, “ The Client, Helping
the Plaintiff,” in Representing Victims of Domestic
Violence, A Kentucky Lawyer’s Handbook, Published
by Access to Justice Foundation, Kentucky Domestic
Violence Association, Governor’s Office of Child Abuse
and Domestic Violence Services (1998). B

5.

6.
7.
8
9

RECRUITMENT OoF DEFENDER LITIGATORS

The Kentucky Department of Public Advocacy seeks compassionate, dedicated lawyerswith
excellent litigation and counseling skillswho are committed to clients, their communities, and
socia justice. If you are interested in applying for a position please contact:

LondaAdkins
100 Fair OaksL ane, Suite 302
Frankfort, K'Y 40601
Tel: (502)564-8006; Fax:(502)564-7890
E-Mail: L onda.Adkins@ky.gov

Further information about Kentucky public defendersisfound at: http://dpa.ky.gov/

Information about the L ouisville-Jefferson County Public Defender’s Officeisfound at:

Londa Adkins

http://www.louisvillemetropublicdefender.com/ B
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PRACTICE CORNER

LiTicaTiION Tips & COMMENTS
Compiled by Damon Preston, AppealsBranch M anager

“Practice Corner” is brought to you by the staff in DPA's
Post Trial ServicesDivision.

“That'salLoad of *# @ and You Know It!”

Have you had a case where the police interviewer said this
or something similar to your client in an audiotaped
interview? Probably so. In Lanhamv. Commonwealth, 171
S\W.3d 14 (Ky. 2005), the Kentucky Supreme Court addressed
the question of whether such an interview can be admitted
at trial unredacted. After al, if the police officer could not
testify at trial that he believed the defendant waslying, why
should that same opinion come in as part of a pretrial
interview?

In Lanham, the Court held that such an interview could be
introduced verbatim because such accusatory or dismissive
statements by an officer are an accepted interrogation
technique and provide context for the defendant’s
statements. However, the Court warned that such statements
within an interview are not to be introduced for the truth of
the opinions asserted and that the trial court should give a
limiting admonition before playing therecording. The Court
warned that reversible error may be committed if such an
admonition is requested and denied.

| have seen very few policeinterviews of adefendant where,
at some point or other, the officer does not turn on the
defendant and accuse him/her of lying or hiding thetruth. It
is very important that trial attorneys know about Lanham
and request an admonition in every case before the tape is

played.

Challenge SOTP Requirement for ClientsWho Cannot
Completelt

KRS 88 197.045 & 439.340 state that prisoners who are
“eligible sexual offenders,” but have not completed the
Sexual Offender Treatment Program shall not be paroled or
given any “good time” credits toward their sentence. But
what about a prisoner who cannot, through no fault of their
own, completethe SOTP?

KRS § 197.410(2) says that the initial determination of
whether a person convicted of a sex crime is an “éligible
sexual offender” isto be made by the sentencing court. The
statute requires afinding that the offender:

a Has demonstrated evidence of a mental,
emotiond, or behavioral disorder, but not active
psychosis or mental retardation; and

b) islikely to benefit from the program.

The plain language of the statute requiresthat the defendant
not suffer from active psychosis or mental retardation and
thelikely to benefit from the program. If you haveamentally
retarded client, you must get thetrial court to enter an order
finding that the defendant is not an eligible sexual offender,
asking for a hearing if necessary on the issue.

What you may not have considered is the second
requirement: that the client is likely to benefit from the
program. If your client isilliterate or suffers from serious
mental or emotional illness, then he or sheis not likely to
benefit and can also be excluded.

197.410 alows for this determination to be made by either
the sentencing court or the Department of Corrections. We
are not seeing the Department of Correctionsfind very many
prisonersto beineligible. The best chance for getting your
clientrelief fromthe SOTP requirement isto makeamotion at
sentencing that your client be found not to be an eligible
sexua offender. If the court isunwilling to makethisfinding,
then ask for an evidentiary hearing so that the matter may be
appealed.

Practice Corner isalwayslooking for good tips. If you have
apracticetip toshare, please send it to Damon Preston,
AppealsBranch Manager, 100 Fair OaksL ane, Suite 302,
Frankfort,KY 40601. W
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PublicAdvocacy SeeksNominations
We seek nominations for the Department of Public Advocacy Awards which will be presented at this year’s 32nd
Annual Conferencein June. An Awards Search Committee recommends two recipientsto the Public Advocate for each
of the following awards. The Public Advocate then makes the sel ection. Contact LisaBlevinsat 100 Fair Oaks Lane,
Suite302, Frankfort, Kentucky 40601; Tdl: (502) 564-8006 ext. 236; Fax: (502) 564-7890; or Email: Lisa.Blevins@ky.gov for
anomination form. All nominationsaretobesubmitted on thisform by March 31, 2006.

Gideon Award: Trumpeting Counsel for K entucky’sPoor
In celebration of the 30th Anniversary of the U.S. Supreme Court’slandmark decision in Gideon v. Wainwright, 372 U.S. 335
(1963), the Gideon Award was established in 1993. It is presented at theAnnual Conferenceto aperson who has demonstrated
extraordinary commitment to equal justice and who has courageously advanced the right to counsel for the poor in
Kentucky. Clarence Earl Gideon was denied counsel and was convicted. After hishand-written petitionto the U.S. Supreme
Court was successful, counsel was assigned for his retrial and that counsel obtained an acquittal for Mr. Gideon.

ROSAPARKSAWARD: FORADVOCACY FORTHE POOR
Established in 1995, the Rosa Parks Award is presented at the Annual DPA Public Defender Conference to anon-attorney
who has gal vanized other people into action through their dedication, service, sacrifice and commitment to the poor. After
Rosa Parks was convicted of violating the Alabama bus segregation law, Martin Luther King said, “| want it to be known
that we' re going to work with grim and bold determination to gain justice... And we are not wrong.... If wearewrong justice
isalie. And we are determined...to work and fight until justice runs down like water and righteousnesslike amighty stream.”

NELSON MANDELALIFETIMEACHIEVEMENT AWARD

Established in 1997, this award honors an attorney for alifetime of dedicated service and outstanding achievementsin
providing, supporting, and leading in asystematic way theincrease in the right to counsel for Kentucky indigent criminal
defendants. Nelson Mandelawas the recipient of the 1993 Nobel Peace Prize, President of the African National Congress
and head of the Anti-Apartheid movement. Hislifeisan epic of struggle, sethack, renewal hope and triumph with aquarter
century of it behind bars. His autobiography ended, “| have walked the long road to freedom. | havetried not to falter; | have
made missteps along the way. But | have discovered the secret that after climbing agreat hill, one only findsthat there are
many more hillstoclimb... | can rest only for amoment, for with freedom comeresponsibilities, and | dare not linger, for my
long walk is not yet ended.”

INRE GAULT AWARD: FOR JUVENILEADVOCACY
This award honors a person who has advanced the quality of representation for juvenile defenders in Kentucky. It was
established in 2000 by Public Advocate Ernie Lewis and carriesthe name of the 1967 U.S. Supreme Court casethat held a
juvenile has the right to notice of charges, counsel, confrontation and cross-examination of witnesses and to a privilege
against self-incrimination.

PROFESSIONALISM & EXCELLENCEAWARD
The Professionalism & ExcellenceAward beganin 1999. The President-Elect of the KBA selectstherecipient from
nominations. Therecipient isaperson who best exemplifies Professionalism & Excellence asdefined by the 1998 Public
Advocate's Workgroup on Professionalism & Excellence: prepared and knowledgeable, respectful and trustworthy,
supportive and collaborative. The person celebrates individual talents and skills, and works to ensure high quality
representation of clients or service to customers, taking responsibility for hisor her sphere of influence and exhibiting
the essential characteristics of professional excellence.

ANTHONYLEWISMEDIAAWARD
Established in 1999, thisAward is named for the New York Times Pulitzer Prize columnist and author of Gideon’s Trumpet
(1964). Anthony L ewis himself selected the two recipients of theaward in 1999. The award recognizes excellencein media
coverage of thecrucial role played by public defenders play in ensuring afair court processwhichyieldsreliableresults, in
which the public can have confidence. &
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Upcoming DPA,NCDC, NLADA & KACDL Education

* % DPA * %

Annual Conference
Holiday Inn, Cincinnati Airport
Erlanger, KY
June 12-14, 2006

Litigation Practicel nstitute
Kentucky L eadership Center
Faubush, KY
October 15-20, 2006

*% KBA * %

Annual Seminar
Covington, KY
June 14-16, 2006

NOTE: DPA Education isopen only to
criminal defenseadvocates.

For moreinfor mation:
http://dpa.ky.gov/education.html

For moreinfor mation regarding KACDL
programs:

Charolette Brooks, ExecutiveDirector
Tel: (606) 677-1687
Fax: (606) 679-3007
Web: kacdl2000@yahoo.com

khkkkkhkkhkkhkkhkhkhkhkkhkhkkhkhkhkxk

For mor einformation regardingNL ADA
programs:

NLADA
1625 K Sreet, N.W., Suite 800
Washington, D.C. 20006
Tel: (202) 452-0620
Fax: (202) 872-1031
Web: http://www.nlada.org
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For moreinformation regardingNCDC
programs:

RosieFlanagan
NCDC, c/loMercer Law School
Macon, Geor gia 31207
Tel: (478) 746-4151
Fax: (478) 743-0160

» &
Justice Jeopardized

In 2005, Public Advocacy Commission
members attended meetings throughout the
state and heard testimony from Supreme Court
Justices, Court of Appeals judges, public
defenders, concerned members of the private
bar, judges, prosecutors, and others. The
consistent theme was that of an overwhelmed
and jeopardized criminal justice system.

A 28-minuteaudio highlights summary of these
public forums is available online at http://
dpa.ky.gov.
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