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The National Juvenile Defender Center has just published
the 2nd Edition of the Juvenile Defender Notebook. This
guide, updated and improved for 2006, describes in de-
tail and with practical explanations how to zealously and
effectively represent youth in delinquency cases. The
notebook is an invaluable tool for new juvenile defend-
ers or attorneys looking to improve their advocacy in
many areas of juvenile defense. It serves as a basis for
NJDC training sessions introducing defenders to skills
and strategies for handling juvenile cases. Itisavailable
online at:

http://www.njdc.info/publications.php
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FROM

THE

EDITOR...

s
Jeff Sherr

September marks the 100" Anniversary of Kentucky’s juvenile
court system. Beginning with this edition and continuing
through the year, the Advocate will feature more than the usual
number of articles on juvenile practice. The Supreme Court’s
landmark decision, Roper v. Simmons, and the impact of this
case on non-death penalty cases is examined in an article by
Dawn Fesmier and Amy Robinson Staples. The authors also
provide a sample motion for use in juvenile transfer cases.
Several Juvenile Success Stories are shared in an article by
Juvenile Post Disposition Branch paralegals Barb Bingham
and Pam McDowell.

In Is Demonstrably False, Demonstrably Fair? Sexual
Abuse Cross-Examination Rules Limit the Availability of
Confrontation and Justice Somerset Directing Attorney Jim
L. Cox and law clerk David N. Nice argue that the
“demonstrably fair” standard does not give an adequate
indication of what types of evidence may be introduced in a
case in which the defense seeks to introduce prior allegations
of sexual contact. They propose a new rule to allow
questioning of witnesses such as social workers, doctors, and
psychiatrists, as well as allow for cross-examination of the
accuser when there are claims of prior sexual abuse that are
unsubstantiated in some way — no prosecution, dismissal,
acquittal, recantation, and inconsistency. This evidence must
be also relevant and admissible under the rape shield law.

The National Institute on Drug Abuse has release a public
domain publication entitled Principles of Drug Abuse
Treatment for Criminal Justice Populations: A Research-
Based Guide. This guide is intended to describe the treatment
principles and research findings that are of particular relevance
to the criminal justice community and to treatment
professionals working with drug abusing offenders.

Throughout the country, law enforcement agencies are
reforming eyewitness identification techniques to improve the
accuracy of police lineups and other identification procedures.
A new study published in the Cardozo Public Law and Ethics
Journal concludes that a new protocol used in Hennepin
County, Minnesota “is both efficient to implement and effective
in reducing the potential for misidentifications.” A summary
of the study and a link to the complete article are available in
this edition. H
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Is DEMONSTRABLY FALSE, DEMONSTRABLY FAIR?
SeExuAaL ABUSE CrRoss-ExaAMINATION RULES LiMIT

THE AVAILABILITY OF CONFRONTATION AND JUSTICE

by
Jim L. Cox, Directing Attorney, Somerset
David N. Nice, Law Clerk; University of Kentucky

For the admission of any evidence, the initial test is relevance.
The Kentucky Supreme Court, in Barnett v. Commonwealth,
828 S.W.2d 361 (Ky. 1992), stated, “The purpose of the Rape
Shield Statute ... is to insure that [the victim] does not be-
come the party on trial through the admission of evidence
that is neither material nor relevant to the charge made.”
Bamett v. Commonwealth, 828 S.W.2d at 361, 363. The de-
fendant in Barnett was convicted of rape, sodomy, and sexual
abuse of a minor less than 12 years of age.

The issue for the court on appeal was whether the appellant
was denied a fair trial as a result of excluded evidence of
sexual contact between the alleged victim and her brother.
The court cited subsection three of K.R.S. 510.145. Under
that subsection, evidence may be admitted regarding the
complaining witnesses’ prior sexual conduct or habits with
parties other than the defendant if that evidence is material
to the charged act or acts and is found to be relevant. The
court held that the evidence in that case would be relevant.
The court elaborated, “in the case of a female child who is
presumed not to be sexually active, and with whom any
sexual contact is prohibited, a medical finding of frequent
sexual activity establishes the relevance of evidence that the
perpetrator is one other than the person charged.” Barnett at
363. A case where there is a minor female with signs of fre-
quent sexual activity, evidence is relevant if it suggests that
it was not the defendant who engaged in that sexual activity
under the Kentucky Rape Shield Law. In all cases of this
nature, the first step is to find a category in the Rape Shield
Law that pertains to the potential evidence. However, when
the proposed evidence is not of prior sexual conduct but of
prior allegations of sexual conduct, there arc further require-
ments.

After determining the proposed evidence is relevant to the
instant case, there must be a determination of falsity of the
prior allegations. The requisite finding a court must make is
whether or not the prior allegations were “demonstrably
false.” In Hall v. Commonwealth, 956 S.W.2d 224 (Ky. Ct.
App. 1997), the court adopted a rule for this scenario:

If the unrelated accusations are true, or reasonably
true, then evidence of such is clearly inadmissible
primarily because of its irrelevance to the instant
proceeding. Additionally, unrelated allegations
which have neither been proven nor admitted to be
false are properly excluded. If demonstrably false,
the evidence must still survive a balancing test, i.e.,
the probative value must outweigh the prejudicial
effect. Hall v. Commonwealth, 956 S.W.2d at 224,
227.

Berry, in Berry v. Commonwealth, argued that evidence of
one alleged victims prior allegations of sodomy with adult
males should have been admitted. In the third trial of this
case, after two mistrials, the adult male, a preacher, testified
under oath that the allegations previously made against him
were false. There were not criminal charges against this
preacher. By putting the preacher under oath and question-
ing him, it would seem that this satisfies the demonstrably
false test. However, the Kentucky Court of Appeals held that
this evidence was not admissible. First, they cite that since
the alleged victim was over sixteen years old, it was not a
crime to have sex with the victim, and
second, the court held that a denial under oath does not make
an allegation demonstrably false. Berry at 91.

The probative-prejudicial dichotomy is used to protect the
defendant; however, in this instance, the court is trying to
protect the complaining witness. The court in Berry v. Com-
monwealth, 84 S.W.3d 82 (Ky. Ct. App. 2001), somewhat
clarified the probative- prejudicial aspect of this test. The
court quoted Hall, which was quoting Barnett, “[The evi-
dences] admission would undermine the purpose of KRE
412, shifting focus from the real issues, and effectively put
the victim on trial.” Berry at 91. Thus, the court in Berry
suggests that the protection exists for the complaining wit-
ness, which prevents a trial of the alleged victim.

But it is arguable that by protecting an evaluation of the wit-
ness’ character, the court is denying the defenses one clear
chance to give rise to reasonable doubt. If the jury is able to
hear testimony of a child witness without any valuable cross-
examination from the defense, the trial itself is a mere for-
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mality on the path to prison. A child, in
today’s culture, is exposed to society’s vulgarity by many
avenues - television, internet, even radio. For a jury to be
able to understand all aspects of a case, the defense must be
given a chance to cross-examine the prosecutions witnesses.
Anything less is a violation of the confrontation clause, as
well as dissolution of the adversarial system of law.

The question that arises from the Hall and Berry rule is,
“What is demonstrably false?” Unfortunately, there does not
seem to be one answer. This question has been addressed by
courts on a case-by-case basis. Thus, the answer is varied,
not only in regard to each scenario this issue may arise, but
varied  between  jurisdictions. The trend
is to increase protection for the child prosecutrix and reduce
the availability of the right to confrontation for the accused.
This trend mirrors society’s need to feel they are protecting
children from those who are abusing them. However, what
is the cost of this protection? Are innocent people incarcer-
ated, labeled as sex offenders for like and subject to the other
punishments of being a convicted felon? The answer to this
question lies in where the bar is set in defining “demonstra-
bly false.”

In State v. Padilla, 329 N.W.2d 263, (Wis. Ct. App., 1986),
a prosecution for sexual contact with a minor, the court found
the rape shield evidence law barred introduction of evidence
of prosecuting witness’ prior sexual conduct. This rule barred
evidence of a prior allegation of sex with the witness’ step-
father, because the defense offered no proof that the allega-
tions were false. This case illustrates an example of when
this rule is useful. If the defense cannot provide any evi-
dence of falsity, then the evidence is properly excluded. A
defendant cannot merely probe the witness for prior sexual
conduct without any basis for the cross-examination. This is
exactly what the court was anticipating in protecting a wit-
ness from a trial of their character. Demonstrably false, there-
fore, must be more than a mere allegation by the defense
that false accusations have been made in the past.

However, in Peoples v. State, 681 So0.2d 236 (Ala. 1995),
the Alabama Supreme Court held that when a child victim
makes an accusation and then recants that accusation to a
counselor, evidence of the recantation should not be ex-
cluded. Thus, the demonstrably false requirement may be
met by providing evidence of a recantation. The other sce-
narios that allow admissible evidence are those involving
inconsistent or mutually exclusive statements by the accuser,
or when another accused was convicted for a similar charge
and the evidence is relevant to the instant charge.

In State v. Rains, 118 S.W.3d 205, 214 (Mo. Ct. App. 2003),
the court found that, “the record does not indicate that A.E.
ever recanted her claim that her then-husband had raped her.

That charges were never filed against him does not mean
the charge was false, for there are many reasons rape charges
might not be filed, including, e.g., that the prosecutor de-
clined to pursue the charges (emphasis added).” Further, the
court held that because it would be possible for the trial court
to conclude that the allegations were not false, and that cross-
examination on this issue could confuse the jury, the evi-
dence was properly excluded.

In Raines, the Missouri Supreme Court outlined the Federal
Courts’ stance on the issue of confrontation in light of rape
shield law. The preeminent case is Davis v. Alaska, 415 U.S.
308 (1974). In Davis, the Supreme Court, with regard to
evidence proffered to reveal a general propensity to lie, dis-
tinguished attacks on general credibility and those “reveal-
ing possible biases, prejudices, or ulterior motives of the
witness as they may relate directly to issues or personalities
in the case at hand.” Davis v. Alaska, 415 U.S. at 316. The
evidentiary rules allow for evidence into motives and biases
of a witness, but do not allow for a general survey of a wit-
ness’ past. See also Kittelson v. Dretke, 426 F.3d 306 (5th
Cir. 2005) (More recent case dealing with recantation of prior
allegation by child witness).

There are numerous scenarios that have not been dealt with
uniformly by courts including: accusations that are later de-
nied; accusations that were not recanted, denied, nor pros-
ecuted; prior accused acquitted or charges dismissed; and
prior charges’ disposition is unknown. Among these areas,
there are courts which have held evidence
both admissible and inadmissible under each scenario. Nancy
M. King, Impeachment or cross-examination of prosecut-
ing witness in sexual offense trial by showing that simi-
lar charges were made against other persons. 71 A.L.R
4th 469 (1989).

The result of the inconsistency is an absence of a true guide-
line for trial courts to follow in determining the admissibil-
ity of evidence. Without having a firm definition of “de-
monstrably false,” there is no way to protect a right to con-
frontation from case to case. Defendants may have evidence
of prior allegations of similar abuse by their child accusers,
but if that evidence is not “proven” false by one of the ac-
cepted ways, the right of confrontation on that issue is lost.
Justice, in turn, may also be lost. Therefore, the next ques-
tion is, “How are the courts to best provide protection of
both the victim and the constitutional right to confrontation?”

v

In Fowler v. Sacramento, 421 F.3d 1027 (9" Cir. 2005), the
defendant was convicted of annoying or molesting Charla
Lara. She had made two prior allegations of a similar na-
ture. Fowler admitted that he had applied lotion to Charla,
but not inappropriately. Further, Fowler admitted that he had

a sexually charged conversation with Charla based on the
Continued on page 6
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fact that Charla’s biological father had informed Fowler, the
stepfather, that she may be doing inappropriate things with
her stepbrothers. Fowler filed a writ of habeas corpus. The
9" Circuit Court of Appeals held in favor of Fowler, revers-
ing the state court and remanding for a new trial. Fowler v.
Sacramento, 421 F.3d 1027 (9" Cir. 2005).

Trial judges have wide latitude in their power to reasonably
limit testimony insofar as the confrontation clause is con-
cerned. The limitations may be based upon inter alia, con-
fusion, harassment, time, and embarrassment. Olden v. Ken-
tucky, 488 U.S. 230. In Olden, the Supreme Court affirmed
that a trial court has the power to limit the testimony prof-
fered under the Confrontation Clause. Alternatively, the Su-
preme Court found that the trial court had improperly ex-
cluded testimony; thus, the court declared the trial judge had
been unreasonable in the application of those limitations.
Founded on prejudicial effect, the trial court had attempted
to limit the testimony, and the Supreme Court held that the
court could not justify its exclusion where it had “such strong
potential to demonstrate the falsity of [the prosecution’s
witness’s] testimony.” Olden v. Kentucky, 488 U.S, 230.232.
The trial judge, subject to standard of reasonableness, has
to determine if the testimony would be relevant and if there
are countervailing reasons to limit or preclude testimony in
order to justify a preclusion of evidence proffered by the
defense.

The evidence precluded in Fowler may well have led a rea-
sonable juror to conclude that Lara was hypersensitive to
physical contact by men. The jury could have concluded
that she had a propensity to exaggerate or embellish the re-
ality of the male’s actions. The prior incidents were not dis-
similar from the instant charge. All three charges revolved
around alleged inappropriate, sexual, male contact with Lara.
The 9™ Circuit concluded that this satisfied the requirements
of Penn, infra.

In addressing the issue of countervailing reasons to preclude
evidence, the trial court in Fowler cited time, confusion,
prejudice and embarrassment as their reasoning. The 9th
Circuit disagreed.

In considering the issue of time, the Court of Appeals held
that “there is no reason to believe that cross-examination as
to the two prior incidents necessarily would have [consumed
an inordinate amount of time].” Fowler v. Sacramento, 421
F.3d 1027, 1040 (9 Cir. 2005). The Court of Appeals sug-
gests that there is no reason that the trial judge could not
have imposed limits to ensure a brief, to-the-point cross-
examination of the witness.

With regard to the possibility of confusion, the court in
Fowler held that the issues presented in this case would have
been no more confusing than the issues in many other crimi-

nal cases that require a jury to sort through lengthy testi-
mony and numerous issues of fact. The court held, “Indeed,
with respect to the potential confusion it might cause the
jury, the introduction of evidence regarding the [prior inci-
dents] is rather like the routine introduction of evidence of
so-called prior bad acts against defendants charged with
certain sex offenses-" Fowler, 421 F.3d 1027, 1040 (9 Cir.
2005); See, Fed.R.Evid.414 (Evidence of prior child mo-
lestation).

The court in Fowler held that only the witness’ testimony
could have been prejudiced by the evidence of the prior in-
cidents. Further, the court opined, “Any disgust or hostility
that jurors might have felt would have been lodged not with
Lara, but with [the prior men charged].” Fowler, 421 F.3d
1027, 1041 (9th Cir. 2005). The court continued, “Indeed, if
anything, the jurors would have been more likely to sympa-
thize with Lara.” Fowler, 421 F.3d 1027, 1041 (9th Cir.
2005).

When concluding this discussion, the court dealt briefly with
the issue of embarrassment, but summarily dismissed that
claim stating, “if by ‘prejudice’ the trial court meant embar-
rassment to Lara, it is not clear how the testimony would be
any more embarrassing than Lara’s testimony regarding the
alleged incident involving Fowler. Such minimal-if any-
embarrassment cannot serve as the basis to preclude relevant
cross-examination.” Fowler v. Sacramento, 421 F.3d 1027
(9" Cir. 2005).

Fowler supports the conclusion that the 6" Amendment right
to confrontation is a broad right with great discretion given
to the trial judge. Also, the 9" Circuit Court of Appeals sup-
ports the reasonableness standard that must be applied in
determining the preclusion of evidence. Therefore, trial
judges must provide defendants in sex abuse cases their right
to confrontation as long as the evidence proffered is rel-
evant. The evidence may be limited or precluded at the courts
discretion, but that limitation or preclusion must be based
upon reasonable standards consistent with established law.

The stigma associated with an allegation of sexual abuse
extends throughout the legal system. In Miller v. Tennessee
Board of Paroles, not reported in S.W.2d, 1999 WL 43263
(Tenn. Ct. App. 1999), Miller’s parole was revoked based
upon hearsay testimony of the accuser given by a social
worker at the revocation hearing. Miller was on parole fol-
lowing a murder conviction. He had been following his pa-
role guidelines, gained steady employment and become
friends with many of his neighbors. The accuser stated that
Miller had touched her in various inappropriate places. When
Miller was questioned about the allegations, he stated that
he had not done anything inappropriate. Furthermore, he
stated that he believed the accuser to be upset with him.
Miller had told the accusers mother that she had been get-
ting into cars with boys. Miller had been seeing the accusers
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mother socially, and he believed the accuser disapproved.
The accusers mother did not believe the statements made by
her daughter. The accusers sister was present at some of the
alleged incidents and she did not corroborate the accusers
testimony.

At the hearing, only two witnesses were called. Two other
witnesses failed to appear despite being subpoenaed. The
remainder of the evidence was the statement given by Miller
and the transcript of the conversation between the accuser
and a social worker. Miller testified on his own behalf deny-
ing the allegations. After the hearing, Miller’s parole was
revoked and he filed a common-law writ of certiorari in the
Chancery Court for Davidson County.

The court held that testimony attempting to provide grounds
for revoking a parole should be treated more rigorously, be-
cause the testimony was offered to prove the truthfulness of
the allegations and could result in the deprivation of liberty.
Miller v. Tennessee Board of Paroles, not reported in S.W.2d,
1999 WL 43263 (Tenn. Ct. App. 1999) at 5. The court refer-
enced Dutton v. Evans, 400 U.S. 74 (1970)., “Ever since the
treason of Sir Walter Raleigh in 1603 in which Raleigh was
convicted and executed based on the written confession of
an alleged co-conspirator, our law has favored rigorous
adversarial testing of testimonial evidence.” Miller at 5. Lord
Chief Justice Hale commented on adversarial questioning
stating that it “beats and boults out the truth much better
than when the witness only delivers a formal series of his
knowledge without being interrogated.” Matthew Hale, His-
tory of the Common Law (1680), quoted in 5, John H.
Wigmore, Evidence in Trials at Common Law Sect. 1367,
at 34 (Chadbourn rev.1974). The preference for adversarial
questioning has continued and been the hallmark
of our system of law.

The court in Miller found three requirements to establish
good cause for dispensing with Miller’s opportunity to con-
front or cross-examine his accuser. First, the parole board
must find that the out-of-court statements were inherently
reliable. Second, they must determine whether the statements
had been tested for truthfulness through then adversarial
system. And third, they must determine if there was a seri-
ous emotional distress that the accuser would be unable to
testify fully and truthfully in the presence of the accused.
Miller at 6. The court in Miller found that there was not
good cause to dispense with the right of confrontation be-
cause (1) children’s reports of sexual abuse are no longer
perceived to be inherently accurate; (2) the accuser’s state-
ments were inconsistent; and (3) the accuser’s statements to
her mother were not consistent with her statements to au-
thorities.

Traditionally, it was assumed that children did not have
knowledge of sexual acts, and thus, children would be inef-
fective in lying to authority figures about sexual abuse. How-

ever, because of the large number of erroneous sexual abuse
allegations and the concern that techniques used to inter-
view children regarding the allegations are unreliable, there
is no longer any basis - empirical or otherwise - to assume
that children’s testimony is inherently reliable. Valmonte v.
Bane, 18 F.3d 992, 1003-04 (2" Cir. 1994); Jacqueline
Beckett, Note, The True Value of the Confrontation Clause:
A Study of Child Sex Abuse Trials, 82 Geo.L.J. 1605, 1606-
07, 1632, 1636 (1994); Maryland v. Craig, 497 U.S. 836
(1990).

In conclusion, the court’s opinion states that, “these pro-
ceedings present sensitive and difficult procedural problems
because of the competing interests at stake. Like judicial
proceedings in which child sexual abuse is at issue, admin-
istrative proceedings must be conducted according to a fun-
damentally fair legal procedure.” Miller at 8.

\%

There is a need for rape shield type evidence law. There is
also a need for a right to confrontation and cross-examina-
tion. Both serve their purpose to protect one of the parties in
a criminal action. Which has greater weight? The Constitu-
tion of the United States of America is the highest law. There-
fore, in favor of justice, there must be times when some law
is left behind in favor of protecting those rights provided for
by our founding fathers.

In Lewis v. Wilkinson, 307 F.3d 413 (6th Cir., 2002), a diary
was found that contained written evidence of a scheme of
deception by the complaining witness. The writing was
vague at times, but the appellate court found that exclusion
of this evidence was reversible error based on an infraction
of the 6" Amendment right to confrontation.
The court determined that, under Davis v. Alaska, the en-
tries were not going toward generalized credibility, but to
specific evidence of motive. The court fashioned a test for
review of such cases. First, the appellate court must deter-
mine whether there was enough evidence presented to the
jury despite the limits imposed by the trial court to assess
the defenses theory. Second, the appellate court must apply
a balancing test of the rape shield law and the confrontation
clause. In Lewis, the court weighed the total lack of cross-
examination on the diary with the danger of undue preju-
dice - trial of the victims character. The court held, “[t]he
constitutional violations in this cast are significant enough
to outweigh any violation of the rape shield law, whose pur-
poses can be served by the instructions of the trial court.”
Lewis at 422.

Vi

Child sexual abuse is a delicate area, as many interests are
in the balance. However, while it is important to protect chil-

dren from predators, protection of the innocent must also be
Continued on page 8
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at the forefront of our criminal justice system. The standard
“demonstrably false” does not give an adequate indication
of what types of evidence may be introduced at trial. An-
other standard is needed to protect the accused from chil-
dren who have learned how to manipulate men, mothers,
and the criminal justice system. Requiring such determina-
tions of prior allegations is unrealistic, and evidence that is
pertinent for juries and for justice is being excluded because
of this rule. Furthermore, the penalty instituted for sexual
offenses is life long because even after the prison term, a
person is branded as a felon and as a sexual offender. When
a person is charged with murder, the requirements for a con-
viction and penalty of death is higher than for a penalty of
prison. The same level of protection should be afforded to
those charged with sexual offenses. The penalty is life long,
and the defense is limited. This problem must
be corrected.

A new rule should allow for questioning of witnesses such
as social workers, doctors, and psychiatrists, as well as al-
low for cross-examination of the accuser when there are
claims of prior sexual abuse that are unsubstantiated in some
way — no prosecution, dismissal, acquittal, recantation, and
inconsistency. This does not mean that any prior lie that a
child told will be scrutinized. All evidence must be relevant
and admissible under the rape shield law. The prior allega-
tion evidence will only serve to question the motive in the
current case by a comparison to alleged motives in past in-
stances.

Assuming arguendo, a child of a single mother who has al-
leged sexual abuse on every serious boyfriend the mother
has had and none of those allegations resulted in criminal
charges, must be cross-examined to test the veracity of the
child’s allegations in the present action. If a piece of evi-
dence is probative into the instant charges, then it is im-
perative to have that evidence heard by a jury. Justice sim-
ply demands it. l

ROPER V. SiMMONS AND TS APPLICABILITY TO

YouTHFUL OFFENDER TRANSFER HEARINGS

By Dawn Fesmier & Amy Robinson Staples
Juvenile Post Disposition Branch

Introduction

In a landmark decision handed down in March of 2005, the
United States Supreme Court dramatically changed the state
of the law as it applies to juvenile offenders. In Roper v.
Simmons, 125 S.Ct. 1183 (2005), the Court ruled that the
execution of offenders under the age of 18 is prohibited by
the Eighth and Fourteenth Amendments to the United States
Constitution. Acknowledging the evidence of a national
consensus against the death penalty for juveniles, including
the fact that a majority of States had already “rejected the
imposition of the death penalty on juvenile offenders under
18,” and the evolving standards of decency, the Court
explicitly noted that adolescents are different than adults —
both physiologically and emotionally. This article will
explore the Court’s analysis of those differences in the Roper
v. Simmons’ decision and the holding’s potential impact on
attorneys representing juvenile clients at youthful offender
transfer hearings.

The Roper v. Simmons Decision
In holding that the juvenile death penalty is unconstitutional,

the Supreme Court specifically identified three significant
differences between youth and adults that impact juveniles’

culpability and which “demonstrate that juvenile offenders
cannot with reliability be classified among the worst
offenders.” First, “as any parent knows and as the scientific
and sociological studies...tend to confirm, ‘[a] lack of
maturity and an underdeveloped sense of responsibility are
found in youth more often than in adults and are more
understandable among the young. These qualities often result
in impetuous and ill-considered actions and decisions.’”
Secondly, the Court noted that juveniles are more susceptible
to outside influences and peer pressure than adults.

[Y]outh is more than a chronological fact. It is a
time and condition of life when a person may be
most susceptible to influence and to psychological
damage. This is explained in part by the prevailing
circumstance that juveniles have less control, or less
experience with control, over their own
environment...[A]s legal minors, [juveniles] lack
the freedom that adults have to extricate themselves
from a criminogenic setting.

Third, the Supreme Court noted that the character of juveniles
is not well formed. Thus, juvenile personality traits are more
transitory and less fixed than those of adults.
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Relying upon these differences and the unique emotional
and physical susceptibility of juveniles to harmful influences
as a result of emotional and legal constraints, the Court
explained the reasons for the lesser culpability of youth: the
susceptibility of juveniles to immature and irresponsible
behavior means their irresponsible conduct is not as morally
reprehensible as that of an adult; juveniles’ vulnerability and
comparative lack of control over their immediate
surroundings mean they have a greater claim than adults to
be forgiven for failing to escape negative influences in their
whole environment; the reality that juveniles still struggle
to define their identity means it is less supportable to
conclude that even a heinous crime committed by a juvenile
is evidence of irretrievably depraved character; and from a
moral standpoint, it would be misguided to equate the failings
of a minor with those of an adult, for a greater possibility
exists that a minor’s character deficiencies will be reformed.

Additionally, the Court noted how a juvenile’s immaturity,
irresponsibility, and susceptibility to negative influences
prevent the “two distinct social purposes served by the death
penalty” - retribution and deterrence of prospective offenders
—from being satisfied. “Once the diminished culpability of
juveniles is recognized, it is evidence that the penological
justification for the death penalty apply to them with lesser
force than to adults.”

The Roper v. Simmons Decision
As It Applies to Transfer Hearings

The reasoning and analysis in Simmons can, and should, be
applied to transfer hearings. Under KRS 635.020(2), a
juvenile is eligible for transfer if the juvenile is over the age
of 14 years of age and if the juvenile committed a Class A or
B felony offense or capital offense. Likewise, Under KRS
635.020(3), a juvenile age 16 or older, who has a separate
prior felony public offense and who is charged with a Class
C or D felony, is eligible for transfer. However, this transfer
is not mandatory, but rather, is discretionary. Arguing
Simmons is critical in transfer hearing proceedings.

I

While the Simmons Court focused on the death penalty, a
close reading of it demonstrates several reasons why
juveniles are not appropriate for transfer. For one, the Court
recognized the fact that juveniles and adults are different,
specifically in regards to their physiological and emotional
makeup. Juveniles are more immature and do not look at
long term consequences of their actions. They have the
mentality that they are invincible and nothing bad will happen
to them, including any possible sanctions they may face. This
problematic scenario was what the Simmons court was trying
to avoid — punishing a juvenile with an adult sentence when
they have not achieved the brain development necessary to
fully weigh the gravity of their actions.

Another reason the Court gives for its decision in Simmons
is that sentencing a juvenile to the death penalty fails to serve
the purposes for which the death penalty was designed:
retribution and deterrence. This argument can be applied to
any adult sentence a juvenile may receive. The Unified
Juvenile Code was created to insure that juveniles were held
to a different standard than adults, one where they would
receive treatment and not simply punishment and retribution.
By allowing the juvenile to enter the adult system, the purpose
of the Code is dismissed and discarded for the juvenile. The
Simmons Court recognized that a sentence involving
retribution and deterrence, which is what an adult sentence
consists of, is not appropriate for a juvenile.

In sum, based upon the fact that juveniles have a lesser
culpability due to their adolescent brain development, and
the fact that the goals of the death penalty are not met by
executing those with a lesser culpability, Roper v. Simmons
held that “the Eighth and Fourteenth Amendments forbid
imposition of the death penalty on offenders who were under
the age of 18 when their crimes were committed.” This can
and should be used in arguments against transfer from district
to circuit court.

Continued on page 10

National Juvenile Defender Center, Encouraging Judges to Support Zealous Defense Advocacy from Detention to
Post Disposition, Summer 2006, http://www.njdc.info/pdf/ncjfcj fact sheet.pdf

Practice Recommendation on Elements of Zealous Defense

and make arguments

File appropriate pre-trial motions
Actively pursue discovery

Meet with the child prior to the detention or initial hearing
Have the opportunity, in every hearing, to cross-examine prosecution witnesses, present evidence,

Inform the court of each youth’s special needs

Zealously represent each child client’s expressed interests

Appear in all hearings where the attorney would appear for an adult accused of the same crime
Know the available disposition resources

Secure the child’s appeal rights and explain them to the child —

9
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Continued from page 9

COMMONWEALTH OF KENTUCKY
COUNTY DISTRICT COURT
JUVENILE DIVISION
CASE NO. -J-

IN THE INTEREST OF , ACHILD

*khkkhkkkhkk

MOTION FOR THE COURT TO APPLY THE CATEGORICALLY
LESS CULPABLE STANDARD TO ITS DECISION UNDER KRS 640.010(2)(a).(b)

Comes now , by and through counsel, under Roper v. Simmons, 125 S.Ct. 1183, 543 U.S. 551
(2005), Atkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242 (2002), Sections 2 and 11 of the Kentucky Constitution, the Fifth,
Fourteenth, and Eighth Amendments to the U.S. Constitution, and all other relevant state and federal authority, and moves
this Court to enter the following attached order mandating that it will apply the categorically less culpable standard, as a

mitigator, to any decision it makes under KRS 640.010 in this case. In support of this motion states as follows:
1. ,DOB , stands accused of the public offense(s) of by his/her Juvenile
Petition 00__.
2. The Asst. or the County Count Attorney, , has consulted with the
Commonwealth Attorney of this judicial Circuit (proof in the file) about making a motion to transfer jurisdiction of
’s Petition 00__.
3 , has made a motion in writing to transfer jurisdiction of ’s Juvenile Petition 00__

under KRS 635.020(_).

4. In Roper v. Simmons, 125 S.Ct. 1183, 543 U.S. 551 (2005), the U.S. Supreme Court held that the
government would violate the Eighth and Fourteenth Amendments to the U.S. Constitution by executing anyone who
stands convicted of a capital offense committed before the defendant turned 18 years old. In reaching this landmark
holding, the Supreme Court made an absolute finding that juveniles are “categorically less culpable than the average
criminal.” Simmons at 1194 [Quoting Atkins v. Virginia, 536 U.S. 304, 122 S.Ct 2242, 2249 (2002) (Holding that it is
unconstitutional to execute a mentally retarded person as punishment for conviction of a capital crime, and basing this
holding on the premise that retarded people are “categorically less culpable than the average criminal.”)

5. Without making the categorically less culpable finding, the Simmons could not have made its seminal
holding against the juvenile death penalty. One might legitimately debate whether the categorically less culpable standard
applies retroactively to any case other than the death sentence for a juvenile, youthful offender. On the other hand, as an
absolute finding in a United States Supreme Court case, the categorically less culpable standard has to apply to any
youthful offender or juvenile delinquent case since the Court rendered Simmons in March 2005. (Question whether this
standard will now apply to any civil case involving an actor less than 18 years of age as Batson v. Kentucky, 476 US 79, 106
S.Ct. 1712, now applies to jury selection in civil cases.)

6. KRS 640.010(2)(a)(b) calls for a bifurcated hearing on the county attorney’s motion to transfer jurisdiction
under KRS 635.020(2). asserts that the categorically less culpable standard applies to both sections of the
bifurcated hearing under KRS 640.010(2).

7. Accordingly, this Court should apply the Simmons categorically less culpable standard and note this
application in the record with its decision to transfer or not to transfer jurisdiction in ’s Juvenile Petition
00__ case.

10
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8. submits that not using the Simmons categorically less culpable standard in making a decision
to transfer jurisdiction of his Juvenile Petition 00__ constitutes violations of his Sections 2, 3, and 17 Kentucky constitutional
rights not to receive arbitrary treatment, not to receive cruel punishment, and to equal treatment under the law.

9. submits that not using the Simmons categorically less culpable standard in making a decision
to transfer jurisdiction of his Juvenile Petition 00___ constitutes violations of his Fourteenth and Eighth Amendment rights
to due process and not to receive cruel and unusual punishment.

WHEREFORE, respectfully asks this Court to enter the following attached order ruling that the
Simmons categorically less culpable standard applies to transfer of jurisdiction decisions made under KRS 640.010(2).

Respectfully submitted,

Name
Assistant Public Advocate
Address
Address
Phone
Fax
CERTIFICATE OF SERVICE
COMMONWEALTH OF KENTUCKY
COUNTY DISTRICT COURT
JUVENILE DIVISION
CASE NO. -J-

IN THE INTEREST OF ,ACHILD

*khkkhkhkkhhk

ORDER

Motion having been made, and this Court being sufficiently advised;
IT ISHEREBY ORDERED THAT the finding that juveniles are “categorically less culpable than the average

criminal” standard articulated by Roper v. Simmons, 125 S.Ct. 1183, 1194, 543 U.S. 551 (2005) shall apply to the transfer
decision in this case.

Date:

Judge, County District Ct

Copies to:

The attached is a sample motion tendered by Timothy Shull that may prove to be useful in your juvenile court practice.
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JUVENILE COURT SUCCESS STORIES

By Barb Bingham and Pam McDowell
Juvenile Post Disposition Branch

Since the inception of Juvenile Courts, Kentucky children
who are found to be delinquent are provided services and
treatment, allowing them to take responsibility for their
behavior without the stigma attached to a public record of
their adjudications. With the focus on rehabilitation rather
than punishment, many of these children have the opportunity
to go onto lead productive, law-abiding, and successful lives.
Following is a profile of three Kentuckians who have faced
charges in juvenile courts:

Adam* was adjudicated in juvenile court and placed at a
residential treatment center. Deciding to make the best of
his situation, Adam worked the program at the treatment
center to the best of his ability. Adam’s dream was to join
the military, so he contacted a recruiter while he was in state
custody. Knowing that he would need college credit, Adam
took 15 hours of correspondence courses through a state
university. In addition, Adam took and passed the ASVAB
and, upon his release from commitment, enlisted in the
National Guard.

Jason* was adjudicated on felony offenses and required to
complete a treatment program. He managed to complete a
year long program in nine months and earn his high school
diploma, graduating at the top of class. Jason was released
from his commitment with the Department of Juvenile Justice
and has been consistently employed full time in his
community.

Casey* was charged with serious felony offenses, transferred
to circuit court to face trial as an adult, convicted and
sentenced to a long prison sentence. However, the Kentucky
Revised Statutes provide for young people who are sentenced
as adults to receive treatment in juvenile facilities until their
eighteenth birthdays. At that time, they are returned to their
sentencing court with three possible outcomes. The Court
can probate their sentence, remand them to the custody of
the Department of Corrections, or return them to the juvenile
facility for additional treatment. Casey spent nearly 3 years
in a juvenile facility and was a model resident, taking
advantage of everything the Department of Juvenile Justice
had to offer. At the eighteen-year-old sentencing hearing,
the Court was impressed with all that Casey had
accomplished, but was reluctant to probate due to the
seriousness of the offense. The Court allowed Casey to return
to the juvenile facility for an additional six months and then
probated Casey’s sentence. Casey has been employed full
time, and is now married with a child. Casey has had no
further contact with the court system, other than regular
meetings with a probation officer.

Juvenile courts have been successful in providing
rehabilitation and a second chance to children across
Kentucky. Without the intervention of the juvenile courts
we would see a much higher number of inmates in our adult
correctional system. Most juvenile are amenable to treatment
and it is our duty to ensure they continue to receive the
treatment they need and deserve.

*not actual names M

Representing Children in Families: Child Advocacy and Justice Ten Years After Fordham

On January 12-14, 2006, nearly 100 lawyers, youth advocates, professors, judges and mental health
professionals convened at the William S. Boyd School of Law, UNLV to explore the opportunities and
challenges of providing legal representation to children while accounting for their deep connections to
families and communities. That conference, Representing Children in Families: Child Advocacy and
Justice Ten Years After Fordham, produced Recommendations regarding the complexities of seeking
justice for children in legal and policy settings and, along with the Recommendations of the Fordham
Conference on Ethical Issues in the Representation of Children, chart a course for children’s attorneys
to discern and amplify children’s voices in all of their complexity and in light of the contradictions of
client-directed, multi-disciplinary, holistic, and contextual representation.

These recommendations were recently published and can be found on the following website:

http://rcif.law.unlv.edu/ —
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NATIONAL INSTITUTE ON DRUG ABUSE
PRrINCIPLES OF DRUG ABUSE TREATMENT FOR
CRIMINAL JusTICE POPULATIONS:

A ResearcH-Baseb Guibe

Principles of Drug Abuse Treatment
For Criminal Justice Populations

1. Drug addiction is a brain disease that affects behavior.

Drug addiction has well-recognized cognitive,
behavioral, and physiological characteristics that
contribute to continued use of drugs, despite the harmful
consequences. Scientists have also found that chronic
drug abuse alters the brain’s anatomy and chemistry and
that these changes can last for months or years after the
individual has stopped using drugs. This transformation
may help explain why addicts are at a high risk of relapse
to drug abuse even after long periods of abstinence, and
why they persist in seeking drugs despite deleterious
consequences.

. Recovery from drug addiction requires effective
treatment, followed by management of the problem
over time. Drug addiction is a serious problem that can
be treated and managed throughout its course. Effective
drug abuse treatment engages participants in a therapeutic
process, retains them in treatment for an appropriate
length of time, and helps them learn to maintain
abstinence over time. Multiple episodes of treatment may
be required. Outcomes for drug abusing offenders in the
community can be improved by monitoring drug use and
by encouraging continued participation in treatment.

. Treatment must last long enough to produce stable
behavioral changes. In treatment, the drug abuser is
taught to break old patterns of thinking and behaving and
to learn new skills for avoiding drug use and criminal
behavior. Individuals with severe drug problems and co-
occurring disorders typically need longer treatment (e.g.,
a minimum of 3 months) and more comprehensive
services. Early in treatment, the drug abuser begins a
therapeutic process of change. In later stages, he or she
addresses other problems related to drug abuse and learns
how to manage the problem.

. Assessment is the first step in treatment. A history of
drug or alcohol use may suggest the need to conduct a
comprehensive assessment to determine the nature and
extent of an individual’s drug problems; establish whether
problems exist in other areas that may affect recovery;

and enable the formulation of an appropriate treatment
plan. Personality disorders and other mental health
problems are prevalent in offender populations; therefore,
comprehensive assessments should include mental health
evaluations with treatment planning for these problems.

. Tailoring services to fit the needs of the individual is

an important part of effective drug abuse treatment
for criminal justice populations. Individuals differ in
terms of age, gender, ethnicity and culture, problem
severity, recovery stage, and level of supervision needed.
Individuals also respond differently to different treatment
approaches and treatment providers. In general, drug
treatment should address issues of motivation, problem
solving, skill-building for resisting drug use and criminal
behavior, the replacement of drug using and criminal
activities with constructive non-drug using activities,
improved problem solving, and lessons for understanding
the consequences of one’s behavior. Treatment
interventions can facilitate the development of healthy
interpersonal relationships and improve the participant’s
ability to interact with family, peers, and others in the
community.

. Drug use during treatment should be carefully

monitored. Individuals trying to recover from drug
addiction may experience a relapse, or return, to drug
use. Triggers for drug relapse are varied; common ones
include mental stress and associations with peers and
social situations linked to drug use. An undetected relapse
can progress to serious drug abuse, but detected use can
present opportunities for therapeutic intervention.
Monitoring drug use through urinalysis or other objective
methods, as part of treatment or criminal justice
supervision, provides a basis for assessing and providing
feedback on the participant’s treatment progress. It also
provides opportunities to intervene to change
unconstructive behavior—determining rewards and
sanctions to facilitate change, and modifying treatment
plans according to progress.

. Treatment should target factors that are associated

with criminal behavior. “Criminal thinking” is a
combination of attitudes and beliefs that support a

criminal lifestyle and criminal behavior. These can
Continued on page 14
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Continued from page 13

include feeling entitled to have things one’s own way;
feeling that one’s criminal behavior is justified; failing
to be responsible for one’s actions; and consistently
failing to anticipate or appreciate the consequences of
one’s behavior. This pattern of thinking often contributes
to drug use and criminal behavior. Treatment that provides
specific cognitive skills training to help individuals
recognize errors in judgment that lead to drug abuse and
criminal behavior may improve outcomes.

. Criminal justice supervision should incorporate
treatment planning for drug abusing offenders, and
treatment providers should be aware of correctional
supervision requirements. The coordination of drug
abuse treatment with correctional planning can encourage
participation in drug abuse treatment and can help
treatment providers incorporate correctional requirements
as treatment goals. Treatment providers should
collaborate with criminal justice staff to evaluate each
individual’s treatment plan and ensure that it meets
correctional supervision requirements as well as that
person’s changing needs, which may include housing and
childcare; medical, psychiatric, and social support
services; and vocational and employment assistance. For
offenders with drug abuse problems, planning should
incorporate the transition to community-based treatment
and links to appropriate post release services to improve
the success of drug treatment and re-entry. Abstinence
requirements may necessitate a rapid clinical response,
such as more counseling, targeted intervention, or
increased medication, to prevent relapse. Ongoing
coordination between treatment providers and courts or
parole and probation officers is important in addressing
the complex needs of these re-entering individuals.

. Continuity of care is essential for drug abusers re-
entering the community. Those who complete prison-
based treatment and continue with treatment in the
community have the best outcomes. Continuing drug
abuse treatment helps the recently released offender deal
with problems that become relevant only at re-entry, such
as learning to handle situations that could lead to relapse;
learning how to live drug-free in the community; and
developing a drug-free peer support network. Treatment
in prison or jail can begin a process of therapeutic change,
resulting in reduced drug use and criminal behavior
postincarceration. Continuing drug treatment in the
community is essential to sustaining these gains.

10.A balance of rewards and sanctions encourages

prosocial behavior and treatment participation. When
providing correctional supervision of individuals
participating in drug abuse treatment, it is important to
reinforce positive behavior. Nonmonetary “social
reinforcers” such as recognition for progress or sincere
effort can be effective, as can graduated sanctions that

are consistent, predictable, and clear responses to
noncompliant behavior. Generally, less punitive responses
are used for early and less serious noncompliance, with
increasingly severe sanctions issuing from continued
problem behavior. Rewards and sanctions are most likely
to have the desired effect when they are perceived as fair
and when they swiftly follow the targeted behavior.

11. Offenders with co-occurring drug abuse and mental
health problems often require an integrated treatment
approach. High rates of mental health problems are
found both in offender populations and in those with
substance abuse problems. Drug abuse treatment can
sometimes address depression, anxiety, and other mental
health problems. Personality, cognitive, and other serious
mental disorders can be difficult to treat and may disrupt
drug treatment. The presence of co-occurring disorders
may require an integrated approach that combines drug
abuse treatment with psychiatric treatment, including the
use of medication. Individuals with either a substance
abuse or mental health problem should be assessed for
the presence of the other.

12.Medications are an important part of treatment for
many drug abusing offenders. Medicines such as
methadone and buprenorphine for heroin addiction have
been shown to help normalize brain function, and should
be made available to individuals who could benefit from
them. Effective use of medications can also be
instrumental in enabling people with co-occurring mental
health problems to function successfully in society.
Behavioral strategies can increase adherence to
medication regimens.

13. Treatment planning for drug abusing offenders who
are living in or re-entering the community should
include strategies to prevent and treat serious, chronic
medical conditions, such as HIVV/AIDS, hepatitis B and
C, and tuberculosis. The rates of infectious diseases,
such as hepatitis, tuberculosis, and HIV/AIDS, are higher
in drug abusers, incarcerated offenders, and offenders
under community supervision than in the general
population. Infectious diseases affect not just the offender,
but also the criminal justice system and the wider
community. Consistent with Federal and State laws, drug-
involved offenders should be offered testing for infectious
diseases and receive counseling on their health status and
on how to modify risk behaviors. Probation and parole
officers who monitor offenders with serious medical
conditions should link them with appropriate healthcare
services, encourage compliance with medical treatment,
and re-establish their eligibility for public health services
(e.g., Medicaid, county health departments) before
release from prison or jail.
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Preface

Since it was established in 1974, the National Institute on
Drug Abuse (NIDA) has supported research on drug abuse
treatment for individuals who are involved with the criminal
justice system. This guide is intended to describe the
treatment principles and research findings that are of
particular relevance to the criminal justice community and
to treatment professionals working with drug abusing
offenders. The guide is divided into three main sections: (1)
the first distills research findings on the addicted offender
into 13 essential principles; (2) the second contains a series
of frequently asked questions (FAQs) about drug abuse
treatment for those involved with the criminal justice system;
and (3) the third is a resource section that provides Web
sites for additional information. A summary of the research
underlying both the principles and the FAQs is available on
NIDA’s Web site at www.drugabuse.gov.

Research on drug abuse and addiction runs the gamut from
basic science to applied studies. We now understand the basic
neurobiology of many addictions, along with what constitutes
more effective treatment processes and interventions to help
individuals progress through the stages of recovery. Increased
understanding of the neurological, physiological,
psychological, and social change processes involved will
help us develop interventions to improve therapeutic
engagement, stabilization of recovery, motivation for change,
prevention of relapse, and long-term monitoring of the
substance use problem over its course.

Scientific investigations spanning nearly four decades show
that drug abuse treatment is an effective intervention for many
substance abusing offenders. Because the goals of drug abuse
treatment—to help people change their attitudes, beliefs, and
behaviors—also apply to reforming criminal behavior,
successful treatment can help reduce crime as well. Legal
pressure can be important in getting a person into treatment
and in improving retention. Once in a program, even those
who are not initially motivated to change can eventually
become engaged in a continuing therapeutic process.
Through this process of change, the individual learns how
to avoid relapse and to successfully disengage from a life of
substance abuse and crime.

This booklet will provide a complement to NIDA’s Principles
of Drug Addiction Treatment, A Research-Based Guide,
which was prepared to assist those dealing with drug
addiction both in and out of the criminal justice system. It
relies primarily on drug abuse treatment research supported
by NIDA, and focuses largely on individuals for whom drug
addiction is a debilitating disease.

Nora D. Volkow, M.D.
Director
National Institute on Drug Abuse
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Introduction

The connection between drug abuse and crime is well known.
Drug abuse is implicated in at least three types of drug-related
offenses: (1) offenses defined by drug possession or sales,
(2) offenses directly related to drug abuse (e.g., stealing to
get money for drugs), and (3) offenses related to a lifestyle
that predisposes the drug abuser to engage in illegal activity,
for example, through association with other offenders or with
illicit markets. Individuals who use illicit drugs are more
likely to commit crimes, and it is common for many offenses,
including violent crimes, to be committed by individuals who
had used drugs or alcohol prior to committing the crime, or
who were using at the time of the offense.

Continued on page 16
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In 2003, nearly 6.9 million adults were involved with the
criminal justice system, including 4.8 million who were under
probation or parole supervision (Glaze & Palla, 2004). In
its 1997 survey, the Bureau of Justice Statistics (BJS)
estimated that about 70 percent of State and 57 percent of
Federal prisoners used drugs regularly prior to incarceration
(Mumola, 1999). A 2002 survey of jails found that 52 percent
of incarcerated women and 44 percent of men met the criteria
for alcohol or drug dependence (Karberg & James, 2005).
Juvenile justice systems also report high levels of drug abuse.
A survey of juvenile detainees in 2000 found that about 56
percent of the boys and 40 percent of the girls tested positive
for drug use at the time of their arrest (National Institute of
Justice, 2003).

The substance abusing offender may be encouraged or legally
pressured to participate in drug abuse treatment. Even so,
few drug abusing offenders actually receive treatment. The
1997 BJS survey showed that fewer than 15 percent of
incarcerated offenders with drug problems had received
treatment® in prison. Nearly 36 percent of adult probationers
who regularly abused drugs prior to incarceration said they
had received treatment during their current sentences; only
17 percent said they were currently in a drug treatment
program. Untreated substance abusing offenders are more
likely to relapse to drug abuse and return to criminal behavior.
This can bring about re-arrest and re-incarceration,
jeopardizing public health and public safety and taxing
criminal justice system resources. Treatment offers the best
alternative for interrupting the drug abuse/criminal justice
cycle for offenders with drug abuse problems. Drug abuse
treatment can be incorporated into criminal justice settings
in a variety of ways. These include treatment as a condition
of probation, drug courts that blend judicial monitoring and
sanctions with treatment, treatment in prison followed by
community-based treatment after discharge, and treatment
under parole or probation supervision.

Drug abuse treatment can benefit from the cross-agency
coordination and collaboration of criminal justice
professionals, substance abuse treatment providers, and other
social service agencies. By working together, the criminal
justice and treatment systems can optimize resources to
benefit the health, safety, and well-being of individuals and
the communities they serve.

LExcludes participation in self-help (e.g., Alcoholics
Anonymous) or drug education, alternatives that are often
provided in addition to or in lieu of treatment.

Frequently Asked Questions (FAQS)

1. Why do people involved in the criminal justice system
continue abusing drugs? The answer to this perplexing
question spans basic neurobiological, psychological, social,
and environmental factors. The repeated use of addictive
drugs eventually changes how the brain functions. Resulting
brain changes, which accompany the transition from
voluntary to compulsive drug use, affect the brain’s natural
inhibition and reward centers, causing the addict to use drugs
in spite of the adverse health, social, and legal consequences.
Craving for drugs may be triggered by contact with the
people, places, and things associated with prior drug use, as
well as by stress. Forced abstinence without treatment does
not cure addiction. Abstinent individuals must still learn how
to avoid relapse, including those who have been incarcerated
and may have been abstinent for a long period of time.

Potential risk factors for released offenders include pressures
from peers and even family members to return to drug use
and a criminal lifestyle. Tensions of daily life—violent
associates, few opportunities for legitimate employment, lack
of safe housing, even the need to comply with correctional
supervision conditions—can also create stressful situations
that can precipitate a relapse to drug use. Research on how
the brain is affected by drug abuse promises to help us learn
much more about the mechanics of drug-induced brain
changes and their relationship to addiction. Research also
reveals that with effective drug abuse treatment, individuals
can overcome persistent drug effects and lead healthy,
productive lives.

2. Why should drug abuse treatment be provided to
offenders? The case for treating drug abusing offenders is
compelling. Drug abuse treatment improves outcomes for
drug abusing offenders and has beneficial effects for public
health and safety. Effective treatment decreases future drug
use and drug-related criminal behavior, can improve the
individual’s relationships with his or her family, and may
improve prospects for employment.

Outcomes for substance abusing individuals can be improved
when criminal justice personnel work in tandem with
treatment providers on drug abuse treatment needs and
supervision requirements. Treatment needs that can be
assessed after arrest include substance abuse severity, mental
health problems, and physical health. Defense attorneys,
prosecutors, and judges need to work together during the
prosecution and sentencing phases of the criminal justice
process to determine suitable treatment programs that meet
the offender’s needs. Through drug courts, diversion
programs, pretrial release pro-grams conditional on
treatment, and conditional probation with sanctions, the
offender can participate in community-based drug abuse
treatment while under criminal justice supervision. In some
instances, the judge may recommend that the offender
participate in treatment while serving jail or prison time or
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require it as part of continuing correctional supervision
postrelease.

3. How effective is drug abuse treatment for criminal
justice-involved individuals? Treatment is an effective
intervention for drug abusers, including those who are
involved with the criminal justice system. However, the
effectiveness of drug treatment depends on both the
individual and the program, and on whether interventions
and treatment services are available and appropriate for the
individual’s needs. To amend attitudes, beliefs, and behaviors
that support drug use, the drug abuser must engage in a
therapeutic change process. Longitudinal outcome studies
find that those who participate in community-based drug
abuse treatment programs commit fewer crimes than those
who do not participate.

4. Are all drug abusers in the criminal justice system good
candidates for treatment? A history of drug use does not
in itself indicate the need for drug abuse treatment. Offenders
who meet drug dependence criteria should be given higher
priority for treatment than those who do not. Less intensive
interventions, such as drug abuse education or self-help
participation, may be appropriate for those not meeting
criteria for drug dependence. Services such as family-based
interventions for juveniles, psychiatric treatment, or
cognitive-behavioral “criminal thinking” interventions may
be a higher priority for some offenders, and individuals with
mental health problems may require specialized services (see
FAQ Nos. 6 and 12).

Low motivation to participate in treatment or to end drug
abuse should not preclude access to treatment if other criteria
are met. Motivational enhancement interventions may be
useful in these cases. Examples include motivational
interviewing and contingency management techniques, which
often provide tangible rewards in exchange for meeting
program goals. Legal pressure that encourages abstinence
and treatment participation may also help these individuals
by improving retention and catalyzing longer treatment stays.

Drug abuse treatment is also effective for offenders who have
a history of serious and violent crime, particularly if they
receive intensive, targeted services. The economic benefits
in avoided crime and costs to crime victims (e.g., medical
costs, lost earnings, and loss in quality of life) may be
substantial for these high-risk offenders. Treating them
requires a high degree of coordination between drug abuse
treatment providers and criminal justice personnel to ensure
that treatment and criminogenic needs are appropriately
addressed.

5. Is legally mandated treatment effective? Often the
criminal justice system can apply legal pressure to encourage
offenders to participate in drug abuse treatment; or treatment
can be mandated, for example, through a drug court or as a
condition of pretrial release, probation, or parole. A large

percentage of those admitted to drug abuse treatment cite
legal pressure as an important reason for seeking treatment.
Most studies suggest that outcomes for those who are legally
pressured to enter treatment are as good as or better than
outcomes for those who entered treatment without legal
pressure. Those under legal pressure also tend to have higher
attendance rates and to remain in treatment for longer
periods, which can also have a positive impact on treatment
outcomes.

6. Are relapse risk factors different in offender
populations? How should drug abuse treatment deal with
these risk factors? Often, drug abusing offenders have
problems in other areas. Examples include family difficulties,
limited social skills, educational and employment problems,
mental health disorders, infectious diseases, and other
medical problems. Treatment should take these problems
into account, because they can increase the risk of drug
relapse and criminal recidivism if left unaddressed.

Stress is often a contributing factor to relapse, and offenders
who are re-entering society face many challenges and
stressors, including reuniting with family members, securing
housing, and complying with criminal justice supervision
requirements. Even the many daily decisions that most people
face can be stressful for those recently released from a highly
controlled prison environment.

Other threats to recovery include a loss of support from
family or friends, which incarcerated people may experience.
Drug abusers returning to the community may also encounter
family, friends, or associates still involved in drugs or crime
and be enticed to resume a criminal and drug using lifestyle.
Returning to environments or activities associated with prior
drug use may trigger strong cravings and cause a relapse. A
coordinated approach by treatment and criminal justice staff
provides the best way to detect and intervene with these and
other threats to recovery. In any case, treatment is needed to
provide the skills necessary to avoid or cope with situations
that could lead to relapse.

Treatment staff should identify the offender’s unique relapse
risk factors and periodically re-assess and modify the
treatment plan as needed. Generally, continuing or re-
emerging drug use during treatment requires a clinical
response—either increasing the “dosage” or level of
treatment, or changing the treatment intervention.

7. What treatment and other health services should be
provided to drug abusers involved with the criminal
justice system? One of the goals of treatment planning is to
match evidence-based interventions to individual needs at
each stage of drug treatment. Over time, various
combinations of treatment services may be required.
Evidence-based interventions include cognitive-behavioral
therapy to help participants learn positive social and coping

skills, contingency management approaches to reinforce
Continued on page 18
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positive behavioral change, and motivational enhancement
to increase treatment engagement and retention. In those
addicted to opioid drugs, agonist medications can also help
normalize brain function, and antagonist medications can
facilitate abstinence. For juvenile offenders, treatments that
involve the family and other aspects of the drug abuser’s
environment have established efficacy.

Drug abuse treatment plans for incarcerated offenders can
anticipate their eventual re-entry into the community by
incorporating relevant transition plans and services. Drug
abusers often have mental and physical health, family
counseling, parenting, educational, and vocational needs, so
medical, psychological, and social services are often crucial
components of successful treatment. Case management
approaches can be used to provide assistance in obtaining
drug abuse treatment and community services.

8. How long should drug abuse treatment last for
individuals involved in the criminal justice system? While
individuals progress through drug abuse treatment at different
rates, one of the most reliable findings in treatment research
is that lasting reductions in criminal activity and drug abuse
are related to length of treatment. Generally, better outcomes
are associated with treatment that lasts longer than 90 days,
with the greatest reductions in drug abuse and criminal
behavior accruing to those who complete treatment. Again,
legal pressure can improve retention rates.

A longer continuum of treatment may be indicated for
individuals with severe or multiple problems. Research has
shown that participation in a prison-based therapeutic
community followed by community-based treatment after
release can reduce the risk of recidivism to criminal behavior
as well as relapse to drug use.

Early phases of treatment help the participant stop using
drugs and begin a therapeutic process of change. Later stages
address other problems related to drug abuse and,
importantly, help the individual learn how to self-manage
the drug problem.

Because addiction is a chronic disease, drug relapse and
return to treatment are common features of an individual’s
path to recovery, so treatment may need to extend over a
long period of time and across multiple episodes of care. It
is also the case that those with the most severe problems can
participate in treatment and achieve positive outcomes.

9. How can rewards and sanctions be used effectively
with drug-involved offenders in treatment? The
systematic application of behavioral management principles
underlying reward and punishment can help individuals
reduce their drug use and criminal behavior. Rewards and
sanctions are most likely to change behavior when they are
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certain to follow the targeted behavior, when they follow
swiftly, and when they are perceived as fair.

It is important to recognize and reinforce progress toward
responsible, abstinent behavior. Rewarding positive behavior
is more effective in producing long-term positive change
than punishing negative behavior. Nonmonetary rewards such
as social recognition can be as effective as monetary rewards.
A graduated range of rewards given for meeting
predetermined goals can be an effective strategy when used
in conjunction with behavioral management approaches such
as contingency management. In community-based treatment,
contingency management strategies may use voucher-based
incentives or rewards, such as bus tokens, to reinforce
abstinence (measured by negative drug tests) or to shape
progress toward other treatment goals, such as program
session attendance or compliance with medication regimens.
Contingency management is most effective when the
contingent reward closely follows the behavior being
monitored.

Graduated sanctions, which invoke less punitive responses
for early and less serious noncompliance and increasingly
severe sanctions for more serious or continuing problems,
can be an effective tool in conjunction with drug testing.
The effective use of graduated sanctions involves consistent,
predictable, and clear responses to noncompliant behavior.

Drug testing can determine when an individual is having
difficulties with recovery. The first response to drug use
detected through urinalysis should be clinical—for example,
an increase in treatment intensity or a change to an alternative
treatment. This often requires coordination between the
criminal justice staff and the treatment provider. (Note that
more intensive treatment should not be considered a sanction,
but rather a routine progression in healthcare practice when
a treatment appears less effective than expected.)
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Behavioral contracting can employ both rewards and
sanctions. A behavioral contract is an explicit agreement
between the participant and the treatment provider or criminal
justice monitor (or all three) that specifies proscribed
behaviors and associated sanctions, as well as positive goals
and rewards for success. Behavioral contracting can instill a
sense of procedural justice because both the necessary steps
toward progress and the sanctions for violating the contract
are specified and understood in advance.

10. What is the role of medications in treating substance
abusing offenders? Medications can be an important
component of effective drug abuse treatment for offenders.
By allowing the body to function normally, they enable the
addict to leave behind a life of crime and drug abuse. Opiate
agonist medications, which work by replacing
neurotransmitters in brain cells that have become altered or
desensitized as a result of drug abuse, tend to be well tolerated
and can help an individual remain in treatment. Antagonist
medications, which work by blocking the effects of a drug,
are effective but often are not taken as pre-scribed. Despite
evidence of their effectiveness, addiction medications are
underutilized in the treatment of drug abusers within the
criminal justice system. Still, some jurisdictions have found
ways to success-fully implement medication therapy for drug
abusing offenders.

Effective medications have been developed for opiates/
heroin and alcohol:

e Opiates/Heroin. Long-term opiate abuse results in a
desensitization of the brain’s opiate receptors to
endorphins, the body’s natural opioids. Methadone
replaces these natural endorphins, stabilizing the craving
that otherwise results in compulsive use of heroin or other
illicit opiates. Methadone is effective in reducing opiate
use, drug-related criminal behavior, and HIV risk behavior.
Buprenorphine is a partial agonist and acts on the same
receptors as morphine (a full agonist), but without
producing the same high, level of dependence, or
withdrawal symptoms. Suboxone is a unique formulation
of buprenorphine that contains naloxone, an opioid
antagonist, which limits diversion by causing severe with-
drawal symptoms in those who inject it to get “high,” but
has no adverse effects when taken orally. Naltrexone, an
opiate antagonist, blocks the effects of opiates.

e Alcohol. Disulfiram (also known as Antabuse) is an
aversion therapy that induces nausea if alcohol is
consumed. Acamprosate works by restoring normal
balance to the brain’s glutamate neurotransmitter system,
helping to reduce alcohol craving. Naltrexone, which
blocks some of alcohol’s pleasurable effects, is also FDA-
approved for treatment of alcohol abuse.

11. How can the criminal justice and drug abuse
treatment systems reduce the spread of HIV/AIDS,

hepatitis, and other infectious diseases among drug
abusing offenders? It is critical for the criminal justice and
drug abuse treatment systems to be involved in efforts to
reduce the spread of HIVV/AIDS and other infectious diseases,
which occur at higher rates among drug abusers in the
criminal justice system than among the general population.
The prevalence of AIDS has been estimated to be
approximately five times higher among incarcerated
offenders than the general population, and rates of HIV are
also higher than in the general population. In addition,
individuals in the criminal justice system represent a
significant portion of hepatitis B, hepatitis C, and tuberculosis
cases in the United States. Although most infectious diseases
are contracted in the community and not in correctional
settings, they must be treated in the correctional setting once
diagnosed.

Infectious diseases among offenders who are re-entering or
living within the community present a serious public health
challenge. While incarcerated, offenders often have access
to adequate healthcare, which offers opportunities for
integrating strategies to address medical, mental health, and
drug abuse problems. Offenders with infectious diseases who
are returning to their communities should be linked with
community-based medical care prior to release. Community
health, drug treatment, and criminal justice agencies should
work together to offer education, screening, counseling,
prevention, and treatment programs for HIVV/AIDS, hepatitis,
and other infectious diseases to offenders in or returning to
the community. Drug abuse treatment can decrease the spread
of infectious disease by reducing high-risk behaviors such
as needle sharing and unprotected sex.

The need to negotiate access to health services and adhere
to complex treatment protocols places a large burden on the
addicted offender, and many offenders fall through the
cracks. Untreated or deteriorating medical or mental health
problems increase the risk of relapse to drug abuse and to
possible re-arrest and re-incarceration.

12. What works for offenders with co-occurring
substance abuse and mental disorders? It is important to
adequately assess mental disorders and to address them as
part of effective drug abuse treatment. Many types of co-
occurring mental health problems can be successfully
addressed in standard drug abuse treatment programs.
However, individuals with serious mental disorders may
require an integrated treatment approach designed for
treating patients with co-occurring mental health problems
and substance use disorders. Although not readily available,
specialized therapeutic community “MICA” (for “mentally
ill chemical abuser”) programs are promising for patients
with co-occur-ring mental and addictive problems.

Much progress has been made in developing effective
medications for treating mental disorders, including a number

Continued on page 20
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of antidepressants, mood stabilizers, and antipsychotics.
These medications may be critical for treatment success with
offenders who have co-occurring mental disorders such as
depression, anxiety disorder, bipolar disorder, or psychosis.
Cognitive-behavioral therapy can be effective for treating
mental health problems, particularly when combined with
medications. Contingency management can improve
adherence to prescribed medications, and intensive case
management may be useful for linking severely mentally ill
individuals with drug abuse treatment, mental health care,
and community services.

13. Is providing drug abuse treatment to offenders worth
the financial investment? In 2002, it was estimated that
the cost to society of drug abuse was $180.9 billion (Office
of National Drug Control Policy, 2004), a substantial portion
of which—$107.8 billion—is associated with drug-related
crime, including criminal justice system costs and costs borne
by victims of crime. The cost of treating drug abuse
(including research, training, and prevention efforts) was
estimated to be $15.8 billion, a fraction of these overall

criminal activity. Female offenders are also more likely to
have mental illnesses, employment problems, and
childrearing responsibilities. The largest economic benefit
of treatment is seen in avoided costs of crime.

Treatment programs serving both men and women can
provide effective treatment for their female clients. However,
gender-specific programs may be more effective for female
offenders, particularly those with histories of trauma and
abuse. Female offenders are more likely to need medical
and mental health services, childcare services, and assistance
in finding housing and employment. Following a
comprehensive assessment, women with mental health
disorders should receive appropriate treatment and case
management, including victim services as needed. For female
offenders with children, parental responsibilities can conflict
with their ability to participate in drug treatment. Regaining
or retaining custody of their children can also motivate
mothers to participate in treatment. Treatment programs may
improve retention by offering childcare services and
parenting classes.

societal costs.

Drug abuse treatment is cost effective in reducing drug use
and bringing about associated healthcare, crime, and
incarceration cost savings. Positive net economic benefits
are consistently found for drug abuse treatment across
various settings and populations. The largest economic
benefit of treatment is seen in avoided costs of crime
(incarceration and victimization costs), with greater
economic benefits resulting from treating offenders with
co-occurring mental health problems and substance use
disorders. Residential prison treatment is more cost effective
if offenders attend treatment postrelease, according to
research. Drug courts also convey positive economic
benefits, including participant-earned wages and avoided
incarceration and future crime costs.

14. What are unique treatment needs for women in the

Substance abuse, mental health, and health problems and treatment in a
sample of incarcerated women (N=60)

Note: Graph shows lifetime percentages except for multiple drugs, alcohol, and
cocaine, which are the percent reporting use in the 30 days prior to incarceration.
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Source: Staton, et al., 2003.

criminal justice system? Although women are incarcerated
at far lower rates than men, the number and percentage of
incarcerated women have grown substantially in recent years.
Between 1985 and 1995, the number of men in prisons and
jails doubled, while the number of incarcerated women
tripled. Women in prison are likely to have a different set of
problems and needs than men. Surveys indicate that female
offenders used more drugs more frequently prior to
incarceration than males, and a higher percentage of females
(54 percent compared to 50 percent) had used drugs in the
month before committing their offense. In addition to being
more likely to have a substance abuse problem,
approximately 50 percent of female offenders are likely to
have his-tories of physical or sexual abuse. Women are also
more likely than men to be victims of domestic violence.
Past or current victimization can contribute to drug or alcohol
abuse, depression, post-traumatic stress disorder, and

15. What are the unique treatment needs of juveniles in
the criminal justice system? In recent years, there has been
a dramatic increase in the number of juveniles with substance
abuse problems involved in the criminal and juvenile justice
systems. From 1986 to 1996, drug-related juvenile
incarcerations increased nearly threefold. In 2002, about 60
percent of detained boys and nearly half of the girls tested
positive for drug use. The number of juvenile court cases
involving drug offenses more than doubled between 1993
and 1998, and 116,781 adolescents under the age of 18 were
arrested for drug violations in 2002. One study found that
about one-half of both male and female juvenile detainees
met criteria for a substance use disorder (Teplin et al., 2002).
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Juveniles entering the criminal justice system can bring a
number of serious issues with them—substance abuse,
academic failure, emotional disturbances, physical health
issues, family problems, and a history of physical or sexual
abuse. Girls comprise nearly one-third of juvenile arrests, a
high percentage reporting some form of emotional, physical,
or sexual abuse. Effectively addressing these issues requires
their gaining access to comprehensive assessment, treatment,
case management, and support services appropriate for the
age and developmental stage. Assessment is particularly
important, because not all adolescents who have used drugs
need treatment. For those who do, there are several points in
the juvenile justice continuum where treatment has been
integrated, including juvenile drug courts, community-based
supervision, juvenile detention, and community re-entry.

Families play an important role in the recovery of substance-
abusing juveniles, but this influence can be either positive
or negative. Parental substance abuse or criminal
involvement, physical or sexual abuse by family members,
and lack of parental involvement or supervision are all risk
factors for adolescent substance abuse and delinquent
behavior. Thus, the effective treatment of juvenile substance
abusers often requires a family-based treatment model that
targets family functioning and the increased involvement of
family members. Effective adolescent treatment approaches
include Multisystemic Therapy, Multidimensional Family
Therapy, and Functional Family Therapy. These interventions
show promise in strengthening families and decreasing
juvenile substance abuse and delinquent behavior.

Resources

Many resources are available on the Internet. The following
are useful links:

General Information
NIDA Web site: www.drugabuse.gov

Inquiries about NIDA’s research on drug abuse treatment
and the criminal justice system: Division of Epidemiology,
Services and Prevention Research (301) 443-6504

General Inquires:
NIDA Public Information Office (301) 443-1124

Federal Resources
National Institute of Mental Health (NIMH)
www.himh.nih.govNational

Institute on Alcohol Abuse and Alcoholism (NIAAA)
www.niaaa.nih.govNational

Institute of Justice (N1J)
WwWWw.0jp.usdoj.gov/nij

The Office of Juvenile Justice and
Delinquency Prevention (OJJDP)
www.ojjdp.ncjrs.org

National Institute of Corrections (NIC)
WwWw.nicic.org

Federal Bureau of Prisons Substance Abuse Treatment
www.bop.gov/inmate_programs/substance.jsp

National Criminal Justice Reference Service
WWW.NCjrs.gov

Bureau of Justice Assistance Residential Substance
Abuse Treatment (RSAT)
www.ojp.usdoj.gov/BJA/evaluation/psi_rsat

Other Resources
Drug Strategies
www.drugstrategies.org

Re-Entry Policy Council
www.reentrypolicy.org

University of Washington Alcohol and Drug Abuse Institute
www.adai.washington.edu/instruments

American Society of Addiction Medicine
WWWw.asam.org

TASC (Treatment Accountability for Safer Communities)
www.nhationaltasc.org

National Drug Court Institute
www.ndci.org

Statistics

Bureau of Justice Statistics (BJS)
Statistics on Drugs and Crime
www.ojp.usdoj.gov/bjs/drugs.htm

Office of Applied Studies, Substance Abuse and Mental
Health Services Administration (SAMHSA)
www.0as.samhsa.gov

Research Centers and Programs
NIDA Criminal Justice Drug Abuse
Treatment Studies (CJ-DATS)
www.cjdats.org

Institute of Behavioral Research at Texas Christian
University (IBR-TCU)
www.ibr.tcu.edu

UCLA Integrated Substance Abuse Programs (ISAP)
www.uclaisap.org

University of Delaware Center for Drug and Alcohol
Studies (CDAS)
www.udel.edu/cdas

University of Maryland Bureau of Governmental Research
www.bgr.umd.edu

University of New Mexico Center on Alcoholism,
Substance Abuse, and Addictions

http://casaa.unm.edu Continued on page 22
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Rutgers University Center for Mental Health
Services & Criminal Justice Research
www.cmhs-cjr.rutgers.edu

Urban Institute
www.urban.org

The National Center on Addiction and Substance
Abuse at Columbia University
www.casacolumbia.org

Screening and Assessment—Adults

Institute of Behavioral Research, Texas Christian University
(TCU) Assessment Instruments: Researchers in the Institute
of Behavioral Research at TCU have developed a number
of useful instruments to screen individuals for drug use, to
identify problem areas and determine client service needs,
and to track progress through treatment.

There are also tools to measure the program’s need for
training and to help program directors and staff improve the
quality of treatment. These measurement tools, which are
listed below, can be found through the Web site listed.

www.ibr.tcu.edu/resources/rc-correvaltrt.html

TCU Drug Screen Il (TCUDS) (Available in English and
Spanish)

TCU Survey of Program Training Needs (PTN-S and PTN-
D for Criminal Justice)

TCU Survey of Organizational Functioning
TCU-CJ-CESI (Client Evaluation of Self at Intake)
Pretreatment Survey of Correctional Populations
(Available in English and Spanish)

CJ-CEST Survey of Correctional Populations(Client
Evaluation of Self and Treatment) (Available in English
and Spanish)

Criminal Thinking Scales (CTS)

Chestnut Health Systems Global Appraisal of |
ndividual Needs (GAIN)
www.chestnut.org/L1/gain

Treatment Research Institute -
The Addiction Severity Index (ASI)
www.tresearch.org/asi.htm

Screening and Assessment—Adolescents
Overview of screening and assessment tools
www.drugstrategies.org/teens/screening.html

Economic Resources
Drug Abuse Treatment Cost Analysis Program (DATCAP)
www.datcap.com
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STupY OF YEAR-LONG PILOT PROJECT SHOWS THAT
Key EYEWITNESS IDENTIFICATION REFORMS ARE EFFECTIVE

Results of a new study published in an academic review show
that eyewitness identification reforms advocated by a cross-
section of organizations and leaders can help protect innocent
people and improve the accuracy of police lineups and other
identification procedures. The

study is the first to use [EII—ITIHI___S_U—_—T—T

“The study of Hennepin County’s pilot
project produces solid, reliable data that
other cities, counties, and states should
look to when considering how to improve
the accuracy of eyewitness identification,”
says Innocence Project Co-Director Barry

scientifically valid research
techniques to evaluate the
eyewitness identification reform
in the field — in a “real world”
application, rather than an
academic setting.

Results of a year-long pilot Scheck

program using blind sequential
lineups — those where the official administering the lineup
doesn’t know who the suspect is, and subjects are presented
to the witness one at a time, rather than all together — in
Hennepin County, Minnesota, are published in the new issue
of the Cardozo Public Law, Policy and Ethics Journal at
Benjamin N. Cardozo School of Law at Yeshiva University in
New York. The Hennepin County Attorney’s office
spearheaded the effort to improve eyewitness identification
procedures, and the data was analyzed by Nancy Steblay, an
eyewitness scientist at Augsburg College in Minneapolis, who
co-wrote the article with Amy Klobuchar, who is now serving
her second term as Hennepin County Attorney, and Hilary
Lindell Caligiuri, an Assistant Hennepin County Attorney.

The article, “Improving Eyewitness Identifications: Hennepin
County’s Blind Sequential Lineup Pilot Project,” reports that
the scientific evaluation of the year-long pilot project resulted
in fewer witnesses identifying “fillers” (or lineup subjects who
are not the actual suspect), which shows that blind sequential
lineups reduce the number of witnesses who guess when
identifying a suspect — and reduce the number of innocent
people identified in lineups.

“There is a generation worth of peer-reviewed, scientific
research that demonstrates the power of blind sequential
lineups to improve the accuracy of eyewitness identifications
—and this study shows that when properly administered in the
field, law enforcement can employ these reforms to protect
the innocent and apprehend the guilty,” said Barry Scheck,
Co-Director of the Innocence Project. “This is the first of what
we hope will be a number of field studies that use scientifically
sound techniques to evaluate blind sequential lineups.”

The year-long pilot project in Hennepin County involved four
police departments (in Minneapolis, two large suburban

e

communities, and one smaller community). The newly
published article explains that while the departments were
initially concerned about implementing the procedures, they
all implemented creative solutions and adapted quickly —and
they all embraced the study’s
findings.

“This new study shows what can
happen when solid reforms are
implemented by open-minded
police departments whose top
priority is making law
enforcement more effective. The
result is lineups that are more
accurate, which only strengthens
police investigations while also protecting the innocent,”
Scheck said. “The study of Hennepin County’s pilot program
produces solid, reliable data that other cities, counties, and
states should look to when considering how to improve the
accuracy of eyewitness identification procedures.”

The Hennepin County pilot project sought to answer two
questions: whether the number and quality of identifications
would change with the blind sequential lineup procedure, and
whether police departments could smoothly and effectively
implement the procedure. “Analysis of the data and anecdotal
responses from the participating police agencies led to the
conclusion that the new protocol is both efficient to implement
and effective in reducing the potential for misidentifications,”
the Cardozo Public Law, Policy and Ethics Journal article
says.

According to the Innocence Project, 183 people nationwide
have been exonerated through DNA testing, and eyewitness
misidentification was a factor in 75 percent of those wrongful
convictions.

Blind sequential eyewitness identification reforms are
recognized by police, prosecutorial and judicial experience,
as well as national justice organizations, including the National
Institute of Justice and the American Bar Association. The
benefits of these reforms are corroborated by over 25 years
of peer-reviewed scientific research. A range of jurisdictions
—including the State of New Jersey and cities such as Winston
Salem, NC, Boston, MA, and Virginia Beach, VA — have
implemented the reforms as standard procedure.

For the full text of the new article in the Cardozo Public
Law, Policy and Ethics Journal, http://
www.innocenceproject.org/docs/SteblayDStudy.pdf.
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Hudson v. Michigan,
126 S.Ct. 2159 (2006)

The exclusionary rule just got smaller. Again. The Court
has held that the exclusionary rule will not be available when
the police violate the knock and announce provisions of the
Fourth Amendment. “In sum, the social costs of applying
the exclusionary rule to knock-and-announce violations are
considerable; the incentive to such violations is minimal to
begin with, and the extant deterrences against them are
substantial—incomparably greater than the factors deterring
warrantless entries when Mapp was decided. Resort to the
massive remedy of suppressing evidence of guilt is
unjustified.”

It got smaller in Hudson v. Michigan. This case began when
the Michigan Police got a warrant for Hudson’s house to
search for drugs and firearms. They knocked at Hudson’s
door and entered 3-5 seconds later, finding both drugs and
cocaine inside. The trial court suppressed, finding a violation
of the knock and announce rule of Wilson v. Arkansas, 514
U.S. 927 (1995), but the Michigan Court of Appeals reversed.
After Hudson was convicted, the Court of Appeals affirmed,
and the United States Supreme Court granted cert.

Justice Scalia wrote the opinion for himself and Justices
Roberts, Thomas, Alito, and Kennedy. Justice Scalia
recounted how the exclusionary rule had only become an
effective remedy in federal court in Weeks v. United States,
232 U.S. 383 (1914), and that the rule did not apply to the
states until Mapp v. Ohio, 367 U.S. 643 (1961). He also
acknowledged that in Mapp, the Court established a broad
and expansive view of the exclusionary rule. “’[A]ll evidence
obtained by searches and seizures in violation of the
Constitution is, by that same authority, inadmissible in a state
court.”” Having said that, Justice Scalia went over the past
forty years in which successive Courts have backed away
from an expansive view of the exclusionary rule as articulated
in Mapp.

Today, the exclusionary rule is a shadow of the robust remedy
for violations of the Fourth Amendment established in Mapp.
Today, “[s]uppression of evidence...has always been our last
resort, not our first impulse.” “[E]xlusion may not be
premised on the mere fact that a constitutional violation was
a ‘but-for’ cause of obtaining evidence.” “The exclusionary
rule generates ‘substantial social costs’...which sometimes
include setting the guilty free and the dangerous at large.”

The question today is
whether, “’granting
establishment of the
primary illegality, the
evidence to which instant
objection is made has been
come at by exploitation of
that illegality or instead by means sufficiently distinguishable
to be purged of the primary taint.”” Wong Sun v. United
States, 371 U.S. 471 (1963). Attenuation can come when
the causal connection is remote, or when “the interest
protected by the constitutional guarantee that has been
violated would not be served by suppression of the evidence
obtained.”

Ernie Lewis, Public Advocate

The Court held that the interests inherent in the knock and
announce rule would not be served by applying the
exclusionary rule under these circumstances. Knock and
announce rules protect human life and limb, the protection
of property, privacy and dignity. “What the knock-and-
announce rule has never protected, however, is one’s interest
in preventing the government from seeing or taking evidence
described in awarrant. Since the interests that were violated
in this case have nothing to do with the seizure of the
evidence, the exclusionary rule is inapplicable.”

The Court used not only an attenuation analysis in rejecting
the use of the exclusionary rule, it also used the familiar
balancing test. “Quite apart from the requirement of
unattenuated causation, the exclusionary rule has never been
applied except “‘where its deterrence benefits outweigh its
“substantial social costs...””. Here, the Court finds the
benefit of excluding the evidence small while the cost to
society is “massive.” The Court rejects Hudson’s claim that
the police will no longer be deterred from violating the
Constitution in knock and announce situations once the
exclusionary rule is removed. The Court notes that civil
rights suits are now common, the number of public-interest
law firms expanding, and colorable claims of violations of
knock and announce are occurring.

All is not lost. The Court continues to emphasize the
importance of warrants, and hold the police to a different
standard when no warrant is obtained. However, the Court,
as they did in United States v. Leon, 468 U.S. 897 (1984), is
increasingly reluctant to invoke the exclusionary rule in the
context of a search pursuant to a warrant.

Justice Kennedy, increasingly playing the role left by Justice
O’Connor, wrote a concurring opinion. His opinion
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emphasized that the principles invoked in Wilson v. Arkansas
remain strong. “The Court’s decision should not be
interpreted as suggesting that violations of the requirement
are trivial or beyond the law’s concern.” He also wrote to
state that the exclusionary rule is not dead. “[T]he continued
operation of the exclusionary rule, as settled and defined by
our precedents, is not in doubt. Today’s decision determines
only that in the specific context of the knock-and-announce
requirement, a violation is not sufficiently related to the later
discovery of evidence to justify suppression.”

Justice Breyer wrote a dissenting opinion joined by Justices
Stevens, Souter, and Ginsburg. In Breyer’s view, the Court
in its opinion had destroyed the “strongest legal incentive to
comply with the Constitution’s knock-and-announce
requirement.” Further, it “represents a significant departure
from the Court’s precedents. And it weakens, perhaps
destroys, much of the practical value of the Constitution’s
knock-and-announce protection.”

To the dissenters, the evidence should have been excluded
as unreasonable. “For one thing, elementary logic leads to
that conclusion. We have held that a court must ‘conside[r]
whether officers complied with the knock-and-announce
requirement ‘in assessing the reasonableness of a search or
seizure.”” Further, the dissenters believed that the
exclusionary rule was necessary to deter unlawful police
misconduct. Harking back to Mapp, the dissenters noted
that remedies short of exclusion of the evidence had proven
to be “’worthless and futile.”” “Without such a rule, as in
Mapp, police know that they can ignore the Constitution’s
requirements without risking suppression of evidence
discovered after an unreasonable entry. As in Mapp, some
government officers will find it easier, or believe it less risky,
to proceed with what they consider a necessary search
immediately and without the requisite constitutional (say,
warrant or knock-and-announce ) compliance.” The
dissenters noted that there had been no evidence produced
of civil suits resulting in allocating civil damages in cases of
violation of the knock-and-announce rule. The dissenters
also rejected the “social costs” argument of the majority.
“The majority’s ‘substantial social costs’ argument is an
argument against the Fourth Amendment’s exclusionary
principle itself.”

Samson v. California,
126 S.Ct. 2193 (2006)

The end of the term was bad for the Fourth Amendment.
First, in Hudson v. Michigan, the Court severely diminished
the exclusionary rule. And in Samson v. California, the Court
removed the protection of the Fourth Amendment altogether
from a significant portion of our population, the millions of
persons on probation or parolee.

Samson was on parole in California. California has a statute
allowing for the warrantless and suspicionless search of
anyone on parole. Samson was walking down the street with
a woman and child when a police officer came up to him.
After a period of questioning in which Samson denied there
being a warrant out for him (correctly), the officer searched
him, finding methamphetamine in a cigarette box. Samson
was charged with possession of methamphetamine and
received a 7 year prison term. The California Court of
Appeals affirmed, holding that the suspicionless search of a
parolee does not violate the Fourth Amendment. The United
States Supreme Court granted cert.

Justice Thomas wrote the opinion for the 6-person majority,
including Roberts, Scalia, Kennedy, Alito, and Ginsburg. The
opinion noted that in United States v. Knights, 534 U.S. 112
(2001), the Court had left open the question of “whether a
condition of release can so diminish or eliminate a released
prisoner’s reasonable expectation of privacy that a
suspicionless search by a law enforcement officer would not
offend the Fourth Amendment.” Knights had involved a
person on probation who had been searched under both a
condition of probation and based upon reasonable suspicion.
The Court noted that Knight’s expectation of privacy was
“significantly diminished” as a result of his probation status.

Building upon Knights, the Court noted that a person on
parole has even less of an expectation of privacy than one
on probation. Indeed, based upon the California statute
allowing for a suspicionless search of all persons on parole,
the Court held that a parolee in California, like an
incarcerated inmate, does “not have an expectation of privacy
that society would recognize as legitimate.” The state, on
the other hand, has “substantial” interests in their parole
regime. As a result, the Court upheld the California statute
and ruled that a suspicionless search of a parolee does not
violate the Fourth Amendment.

Justice Stevens wrote the dissenting opinion joined by
Justices Souter and Breyer. “What the Court sanctions today
is an unprecedented curtailment of liberty. Combining faulty
syllogism with circular reasoning, the Court concludes that
parolees have no more legitimate an expectation of privacy
in their persons than do prisoners.” “The logic, apparently,
is this: Prisoners have no legitimate expectation of privacy
[under Hudson v. Palmer]; parolees are like prisoners;
therefore, parolees have no legitimate expectation of
privacy.” The dissenters noted that this allowed for a
suspicionless search, “the very evil the Fourth Amendment
was intended to stamp out.” The dissenters further accused
the majo